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PREFACE. 


Tuis is the Third Edition of the New Civil Court Manual, in two 
volumes. ° 


Like the second edition of the Manual the present one includes 
the rulings of the Bengal, Madras, Bombay, N.-W. P. and Agra High 
Courts Reports, the Calcutta Law Reports, Moore’s Indian Appeals, 
Law Reports Indian Appeals, Sutherland’s Weekly Reporter and the 
Indian Jurist, the reports of Messrs. Hays, Marshall, Coryton, Hyde 
and Bourke and the four series of Indian Law Reports up to December 
1892 and contains all the Acts most of which are amended and 
brought up to October 1893. It is therefore hoped that this Manual 
would be very useful in this and other Presidencies both to the Bench 
and to the Bar. 


The increasing demand for our Manual as shown by the.-rapid sale 
of the second edition, has much encouraged us in the compilation of this 
edition to devote considerable time and labour to its further improvement, 
thus rendering the Manual to prove itself most useful both to the Judge 
and to the Practitioner. 


It is our pleasant duty to express our thanks for many useful 
suggestions with which several gentlemen favoured us from time to time. 
We hope we may be favoured with many more such. 


In conclusion we must thank our friend Mr. Cokala Cunniah Naidu 
for the valuable help rendered to us by him in passing this work through 
the press. 


T. C. NAICKER & Co. 


November 1st, 1893. 
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GENERAL CLAUSES. 
ACT No. I. OF 1868.* 


RECEIVED THE G.-G.’s ASSENT ON THE 3RD JANUARY 1868. 


An Act for shortening the language used in Acts of the 
General of India in Council and for other purposes, 
WHEREAS it is expedient to shorten the language usegA 
Acts made by the Governor-Genergt: 
_ India in Council, and to make ceftain 
provisions relating to such Acts; It is hereby enacted as 
follows :— 









Preamble. 


ei eaae 1. This Act may be cited as ‘‘ The 
selene General Clauses’ Act, 1868.” 


2. In this Act and in all Acts made by the Governor- 
General of India in Council after this 
Act shall have come into operation, un- 
less there be something repugnant in the subject or context,— 
(1.) Words importing the masculine gender shall be 
taken to include females; 
_ (2.) Words in the singular shall include the plural, and 
vice versa ; 
(3.) ‘ Person” shall include any company, or association, 
or body of individuals, whether incorporated or not; 
(4.) ‘* Year’? and ‘‘month” shall respectively mean a 
year and month reckoned according to the British calendar ; 
(5.) ‘Immoveable property” shall include land, benefits 
to arise out of land, and things attached to the earth, or per- 
manently fastened to anything attached to the earth ; 
Note. if 
The obligee of a bond, dated the 29th October, 1869, sued to recover’ 
the amount due thereunder from the property hypothecated therein. By 
the terms of the boud the obligor agreed to pay the sum of Res. 75 with 


interest at two rupees per cent. per mensem on the 12th May, 1873. The 
amount thus secured exceed Rs. 200. The property mortgaged was the 


Interpretation-clause. 


* See Gazette of India, 22ud October 1881, Part I., page 504. 
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tenant holding of the obligor. Held that the interest of a tenant in 
his holding was right or interest to or in immoveable property ; that conse- 
quently such bond, which affirmed as a security a right of which the value, 
estimated by the amount secured, exceed Rs. 100, ought to have been re- 
gistered ; that being uuregistered it could not affect the ‘‘ immoveable pro- 
perty comprised therein,”’ or be “received in evidence of any transaction 
affecting” the same; and that the suit brought on the basis of such bond, 
for the enforcement of the lien, must, in the absence of the bond, fail.— 


I. L. R., 3 Al. 422. 
See I. L. R., 13 Al. 432, noted under section 3 of the Transfer of 


Property Act. (1V of 1882.) 

(6.) ‘‘ Moveable property” shall mean property of every 
description, except immoveable property ; 

(7.) ‘Her Majesty” shall include Her heirs and succes- 
sors to the Crown ; 

(8.) ‘* British India” shall mean the territories for the 
time being vested in Her Majesty by the Statute 21 & 22 Vic., 
cap. 106 (An Act for the better Government of India) ;* 

(9.) ‘* Government of India” shall denote the Governor- 
General of India in Council, or, during the absence of the 
Governor-General of India from his Council, the President in 
Council, or the Governor-General of India alone, as regards 
the powers which may be lawfully exercised by them or him 
respectively ; 

10.) *‘* Local Government” shall mean the person 
authorized by law to administer executive government in the 
part of British India in which the Act containing such expres- 
sion shall operate, and shall include a Chief Commissioner ; 

(11.) ‘* High Court’ shall mean the highest Civil Court 
of appeal in such part ; 

(12.) ‘“* District Judge” shall mean the Judge of a prin- 
cipal Civil Court of original jurisdiction, but shall not include 
a High Court in the exercise of its ordinary or extraordinary 
original civil jurisdiction ; 

(13.) ‘“ Magistrate” shall include all persons exercising 
all or any of the powers of a Magistrate under the Code of 
Criminal Procedure ; 

(14.) ‘Barrister’ shall mean a barrister of England or 
Ireland, or a member of the Faculty of Advocates in Scotland; 

(15.) ‘‘ Section” shall denote a section of the Act in 
which the word occurs ; 

(16.) “ Will” shall include a codicil and every writing 
making a voluntary posthumous distribution of property ; 


* In cl. 8, the words, “ other than the Settlement of Prince of Wale’s leland, Singa- 
pore, and Malacca,” have here been omitted, having been repealed by Act XII of 1891. 
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(17.) ‘‘ Oath,” “swear,” and “affidavit,” shall include 
affirmation, declaration, affirming, and declaring in the case 
of persons by law allowed to affirm or declare instead of 
swearing ; ; ; 

(18.) *‘ Imprisonment” shall mean imprisonment of either 
description as defined in the Indian Penal Code ; 

(19.) And in the case of any one whose personal law 
permits adoption, “son” shall include an adopted son, and 
‘‘ father’ an adoptive father. 


ote. 
See I. lL. R., 13 Bom. 87, een aides Article 5 Sch. I. of Act I of 
1879 (Stamp Act.) 

3. In all Acts made by the Governor-General of India 
in Council after this Act shall have come into operation— 

(1.) for the purpose of reviving, either wholly or parti- 

Revival of repealeden- Ally, a Statute, Act, or Regulation 
actmenta. wholly or partially* repealed, it shall 
be necessary expressly to state such purpose ; ; ; 

(2.) for the purpose of excluding the first in @ series 

of days or any other period of time, it 
Commencement of time, oy a hn ee Pint td bm em ble n eernmd Ufamen 99 
(3.) for the parpore of including the last in a series of 
ays or any other period of time, it shall 
be sufficient to use the word ‘“ to;” 

(4.) for the purpose of expressing that a law relative to 

Official chiefa and sub- the chief or superior of an office shall 
ordinates. apply to the deputies or subordinates 
lawfully executing the duties of such office in the place of 
their superior, it shall be sufficient to prescribe the duty of 
the superior ; 

(5.) for the purpose of indicating the relation of a law 
to the successors of any functionaries, or 
of corporations having perpetual succes- 
sion, it shall be sufficient to express its relation to the func- 
tionaries or corporations ; and 

(6.) for the purpose of indicating the application of a 

of function. law to every person or number of per- 
atic: sons for the time being executing the 
functions of an office, it shall be sufficient to mention the offi- 
cial title of the officer at present executing such functions, or 
seals the officer by whom the functions are commonly exe- 
cuted. 


* The words ‘‘ wholly or partially’? are to be deemed to have been inserted hear 
from the Commencement of the Act.—See Act J. of 1887, sec. 9. 


Termination of time. 


Successors. 
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and the first appeal therefrom heard, subsequently to the passing of that 
Act. Hurrosundari Debi v. Bhojohari Das Manji, I. L. R., 13 Cal. 86, 


approved.—15 Cal. 107. 


Section 21, sub-section 2 of Act VIII of 1885 is expressly retrospec- 
tive, and applies to suits pending at the date of the commencement of that 
Act. Jogessur Das v. Aisani Koyburto, I. L. R., 14 Cal. 553, followed.— 


15 Cal. 376. 

Before the Bengal] Tenancy Act of 1885 came into operation, a decree 
for rent was obtained under Bengal Act VIII of 1869. After the Bengal 
Tenancy Act of 1885 had become law, the tenancy, in respect of which the 
rent had become due, was attached in execution of such decree. A claim 
was subsequently put in to the attached property by a third person, which 
claim was disallowed as being forbidden by sec. 170 of the Bengal Tenancy 
Act of 1885: Held that the provisions of the Bengal Tenancy Act of 1885 
were applicable to the proceedings in execution ; the term ‘* proceedings’’ 
in sec. 6 of Act I of 1868 not includiny proceedings in execution after 
decree.—16 Cal. 267. 


Held, in the case of a document executed while Act VIII of 1871 was 
in force, the registration of which under that Act was optional, and which 
was not registered thereunder, and of a document executed after Act III 
of 1877 had come into force, the registration of which under that Act was 
compulsory, and which was registered thereunder both documents relating 
to the same property, that under the provisions of sec. 50 of Act III of 
1877, the registered document took effect as regards such property against 
the unregistered document, the provisions of sec. 6 of Act I of 1868 not- 
withstanding.—2 Al. 851. 


Prior to the lat May, 1882, the Secretary and Manager of a projected 
Company (which was to be limited by shares) applied to the Registrar of 
Joint Stock Companies for a certificate of incorporation of the Company, 
intending that it should be registered under Act X of 1866, the Indiau 
Companies Act then in force, and forwarded the memorandum and articles 
of association with the necessary stamp-fees, and did everything that was 
required to be done by or on behalf of the Company to obtain a certificate 
under that Act. No order was passed by the Registrar upon this applica- 
tion until the 6th May, and owing to delay, for which the applicants were 
not responsible, registration was not effected and the certificate was not 
issued until the 8rd July, when a certificate was given purporting to be 
granted in pursuance of Act X of 1866. Meanwhile, on the lst May, 1882, 
the Indian Companies Act (WI of 1882) repealing Act X of 1866 came into 
force, sec. 28 of which provided that every share in any Company should 
be deemed to have been taken and held subject to payment of the whole 
amount thereof in cash, unless the same had been otherwise determined by 
@ contract in writing filed with the Registrar. No such provision existed in 
Act X of 1866. The shareholders of the Company paid nothing upon their 
shares in cash ; but had agreed (not in writing filed with the Registrar) 
that, in consideration of certain property conveyed by them to the Company 
at the time of its formation, fully paid-up shares were to be allotted tothem. 
Subsequently the Company having gone into liquidation, the official liqui- 
dator sought to make the shareholders contributories to the assets of the 
Company as the holders of shares upon which nothing had been paid, with 
reference to sec. 28 of the Indian Companies Act, VI of 1882. Held that 
the proceedings for obtaining registration of the Company anda grant of a 
osrtificate of such registration commenced, within the meaning of sec. 6 of 
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the General Clauses Act, when the memorandum and articles of association 
were received in the Registrar’s office in April 1882, while Act X of 1866 
was in force; that therefore the repeal of that Act by Act VI of 1882 did 
not affect those proceedings; that consequently the Company must be taken 
to have been incorporated under the former Act; and that the provisions 
of sec. 28 of Act VI of 1882 not being applicable, the shareholders were 
not liable to be placed on the list of contributories as not having paid the 
full amount of their shares.—11 Al. 349. 


Judicial notice to be taken 4. [Repealed by Act I of 1872. ] 


of Acts and Regulations. 


ecitalain Acts to rim 
yaste evidence OF rach GF 8. [ Repealed by Act I of 1872. | 


fact recited. 


ACT No. I. OF 1887. 
RECEIVED THE G.-G.’s ASSENT ON THE 14TH JANUARY 1887. 


An Act for further shortening the language used in Acts of the 
Governor-General in Council, and for other purposes. 


WHEREAS it is expedient further to shorten the language 
used in Acts made by the Governor-General in Council, and 
to make certain further provisions relating to those Acts and 
to Regulations under the Statute 33 Victoria, chapter 3, sec- 
tion 1; It is hereby enacted as follows :— 

Title and commencg- 1. (1) This Act may be called the 
meHe: General Clauses Act, 1887; and 


(2) It shall come into force at once. 


PART I. 
ADDITIONAL CLAUSES. 


This Part shall apply to this Act and to all Acts 
AydiiektinasoethieBar: made by the Governor-General in Coun- 
° ceil under the Indian Councils Act, 1861, 

after the passing of this Act. 

3. In any Actto which this Part applies, unless there 
is something repugnant in the subject or 
context,— 

(1) ‘abet,’ with its grammatical variations and cognate 
expressions, shall have the same meaning asin the Indian 


Penal Code : ; 
(2) ‘* Chapter,” “ Part,” and ‘Schedule,’ shall denote, 


respectively, a Chapter and Part of, and Schedule to, the Act 
in which the word occurs: 


Definitions. 
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(3) - ‘‘ sub-section” shall denote a sub-section of the sec~ 
tion in which the word occurs: 

4) ‘ commencement,” used with reference to an Act, 
shall mean the day on which the Act comes into force : 

(5) ‘financial year” shall mean the year commencing on 
the Ist day of April: 

(6) ‘local authority” shall mean a municipal committee, 
district board, body of port commissioners, or other authority 
legally entitled to, or entrusted by the Government with, the 
control or management of a municipal or local fund : 

(7) ‘*ship” shall include every description of vessel 
used in navigation not exclusively propelled by oars: 

(8) ‘ master,” used with reference to aship, shall mean 
any person (except a pilot or harbour-master) having for the 
time being control or charge of the ship: 

(9) ‘* offence” shall mean any act or omission made 
punishable by any law for the time being in force: 

(10) ‘‘ public nuisance” shall have the meaning assigned 
to that expression in section 268 of the Indian Penal Code: 

(11) ‘‘ registered” shall mean registered under the law 
for the time being in force for the registration of documents : 

(12) ‘‘sign,” with its grammatical variations and cog- 
nate expressions, shall, with reference to a person who is un- 
able to write his name, include ‘‘ mark,” with its grammatical 
variations and cognate expressions : 

(13) ‘* value,” used with reference to a suit, shall mean 
the amount or value of the subject-matter of the suit : and 

(14) ‘‘ write,” with its grammatical variations and cog- 
nate expressions, shall include ‘ print” and ‘‘ lithograph,’ 
with their grammatical variations and cognate expressions. 


4. Where, by an Act to which this Part applies and 
Making of rules and isene Which is not to come into force immedi- 
of orders between passing ately on the passing thereof, a power is 
and commencement of Act. conferred on the Governor-General in 
Council or on a Local Government or a High Court to make 
rules, or to issue orders with respect to the application of the 
Act, or ‘with respect to the establishment of any Court or 
office, or the appointment of any Judge or officer thereunder, 
or with respect to the person by whom, or the time when, or 
the place where, or the manner in which, or the fees for 
which, anything is to be done under the Act, the power may 
be exercised at any time after the passing of the Act, but 
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rules or orders so made or issued shall not take effect till the 
commencement of the Act. 
5. <Any power conferred on the Governor-General in 
Powers to be exercise. Council or on a Local Government by an 
able by the Government Act to which this part applies may be 
phere Gene nes exercised from time to time as occasion 
requires. 
6. Where, by an Act to which this Part applies, a power 
Provisions applicable to tO Make rules is expressed to be given 
ig of rulesafter pree subject to the condition of the rules be- 
POCHEBUORS: ing made after previous publication, the 
following provisions shall apply, namely :— 


(1) The authority having power to make the rules shall, 
before making them, publish a draft of the proposed rules for 
the information of persons likely to be affected thereby. 

(2) The publication shall be made in such manner as that 
authority deems to be sufficient, or, if the condition with res- 
pect to previous publication so requires, in such manner as the 
Governor-General in Council or the Local Government pres- 
cribes. 

(3) There shall be published with the draft a notice speci- 
fying a date at or after which the draft will be taken into 
consideration. 

: (4) ‘The authority having power to make the rules, and, 
where the rules are to be made with the sanction, approval, or 
concurrence of another authority, that authority also shall 
consider any objection or suggestion which mag be received 
by the authority having power to make the rules from any 
person with respect to the draft before the date so specified. 

(5) The publication in an official Gazette of a rule pur- 
porting to have been made in exercise of a power to make 
rules after previous publications shall be conclusive proof that 
the rule has been duly made. 


7- (1) Where a limited time from any date or from 
the happening of any event 1s appointed 
or allowed, by an Act to which this Part 
applies, for the doing of any act or the taking of any pro- 
ceeding in a Court or office, and the last day of the limited 
time isa day on which the Court or office is closed, then the 
act or proceeding shall be considered as done or taken in due 
time if it is done or taken on the next day afterwards on 
which the Court or office is open. 


Computation of time. 
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(2) Where, by an Act to which this Part applies, any 
act or proceeding is directed or allowed to be done or taken 
in a Court or office on a certain day, then, if the Court or 
office is closed on that day, the act or proceeding shall be con- 
sidered as done or taken in due timeif it is done or taken on 
the next day afterwards on which the Court or office is open. 

(3) This section does not apply to any act or proceed- 
ing to which the Indian Limitation Act, 1877, applies. 

8. Where an act or omission constitutes an offence under 

Provisions az to offences *bWO OY More enactments of which either 
under more thanone enact- Or any is an Act to which this Part ap- 
oe plies, the offender shall be liable to be 
prosecuted and punished under either or any of those enact- 
ments, but shall not be liable to be punished twice for the 
same offence. 


PART II. 
SUPPLEMENTAL PROVISIONS. 


9. The words ‘ wholly or partially” shall be inserted 
Amendment of section 3 before the word ‘‘ repealed” in clause (1) 
(1), Act I, 1868. of section 3 of the General Clauses Act, 
1868, and shall be deemed to have been there from the com- 
mencement of that Act. 
10. The provisions of this Act and of the General 
is iuakiaw or abies Clauses Act, 1868, shall, so far as they 
Act 1,1868,to Regula. can be made applicable, apply to all Re- 
ander 33 Vicg chap. goulations which may receive the assent 
ee of the Governor-General under the Sta- 
tute 33 Victoria, chapter 3, section 1, after the commencement 
of this Act. 


M. ACT No. I. OF 1867. 
PasseD BY THE GOVERNOR OF ForT Str. GEORGE IN CoUNCIL. 


An Act to shorten the language used in Acts of the Governor of 
Fort Saint George in Council, and to make certain 
provisions relating thereto. 


WHEREAS it is expedient to enact once for all certain de- 
finitions of terms usually employed in 
the Acts of the Governor of Fort Saint 
George in Council, and to make certain other provisions re- 
garding such Acts; It is enacted as follows :— 


Preamble. 
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1. Whenever in any future Act of the Governor of 
a , Fort St. George in Council, any word or 
ords definedin Penal and . . 
Criminal Procedare Codes @Xpression shall be employed which has 
to be taken in the same been defined in Chapter II of the Indian 
eas Penal Code, or in Chapter I of the Code 
of Criminal Procedure, such word or expression shall be taken 
to have the meaning assigned to it in those Chapters, unless it 
be otherwise provided by the Act, or unless there be something 
either in the subject or context repugnant to such construction. 
2. First.—The words “‘ Magistrate of Police” shall denote 
any person exercising the powers of a 
Magistrate of Police, within the local 
limits of the ordinary original civil jurisdiction of the High 
Court of Judicature at Madras for the time being. 
Second.——T he words “‘ Town of Madras” shall denote such 
places as are within the local limits for 
the time being of the ordinary original 
civil jurisdiction of the High Court of Judicature at Madras. 


3. Where any Act repealing in whole, or in part, an 
Repeal of any Act notto former enactment is itself repealed, suc 
revive laws repealed by last repeal shallnot revive the enactment, 
sche or any of the provisions thereof before 
repealed, unless words be added reviving such enactment or 

provisions. 
4. The repeal of any Act or Regulation shall not affect 
Matters doneunder Act @Ny act which shall have been done, or 
before its repeal tobeun- any-offence which shall have been com- 
pansils mitted, or any fine or penalty which shall 
have been incurred, or any proceedings which shall have been 
commenced, before the repealing Act shall have come into 
operation. 
5- Where in any future Act of the Governor of Fort 
Acts to come into opera. aint George in Council no time is men- 
tion from date notified ia tioned at which the same shall come into 
operation, such Act shall take effect from 
such date as the Governor in Council may notify by publica- 
tion in the Fort St. George Gazette. 


6 & 7. [Repealed by Act XVI. of 1874.] 


8. This Act may be cited for all purposes as “The 
Short title. Madras General Clauses’ Act, 1867.’’ 


“* Magistrate of Police.”’ 


*- Town of Madras.’’ 
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PassED ON THE J]4TH May 1891. 
An Act for further shortening the language used in Acts of the 
Governor of Fort St. George in Council and for 
other purposes. 

WHEREAS it is expedient to further shorten the language 
used in Acts made by the Governor of Fort St. George in 
Council and to make certain further provisions relating to 
those Acts; It is hereby enacted as follows :— 

1. (a) This Act may be called the ‘* The Madras 
General Clauses Act, 1891” ; and 

(6) It shall come into force on the 

Sree cre first day of January 1892. 
2. Notwithstanding anything contained in the Madras 
General Clauses Act, 1867, provisions of 
pene anes that Act shall not apply to this Act or to 
any Act of the Governor of Fort St. George in Council which 
may be passed subsequent to the commencement of this Act. 


CHAPTER I. 
DEFINITIONS. 
3. In this Act and in every Act made by the Governcr 
of Fort St. George in Council after the 
commencement of this Act unless there 
be something repugnant in the subject or context— 

(1) ‘* Abet,” with its grammatical variations and cognate 
expressions, shall have the same mean- 
ing as in the Indian Penal Code. 

(2) ‘* Barrister’ shall mean a barrister of England or 
Ireland or a member of the Faculty of 
Advocates in Scotland. 

(3) ‘ British India” shall mean all territories and places 
within Her Majesty’s dominions which 
are, for the time being, governed by Her 
Majesty through the Governor-General of India or through 
any Governor or other officer subordinate to the Governor- 
General of India. 

(4) ‘‘ Chapter,” ‘* part,” “section,” and “ schedule,” 
shall mean respectively a chapter, part 
and section of, and schedule to, the Act 
in which the word occurs. 


Short title. 





Definitions. 


Abet. 


Barrister. 


British India. 


Chapter, part, section, 
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(5) ** City of Madras” shall mean such local area as is de- 
clared from time to time to be the City 
of Madras under any Act for the time 
being in force relating to the Municipal affairs of such City. 

(6) ‘Collector’ shall include every officer who, for the 
time being, 1s authorized to exercise the 
powers of a Collector. 
(7) ‘“ Commencement,” used with reference to an Act, 
shall mean the time at which the Act 
comes into force. 
(8) ‘“ District Collector’’ shall mean the chief local officer 
in charge of the Revenuc administration 
of a district. 
(9) ‘* Document” shall mean any matter expressed or 
described upon any substance by means 
of letters, figures, or marks, or by more 
than one of those means, intended to be used, or which may 
be used, as evidence of that matter. 

(10) ‘* Financial year” shall mean the yeor commencing 

Financial year. on the Ist day of Apri ° 
‘ (11) Nothing is said to be done or believed in ‘‘ good 

faith” which is done or believed without 
due care and attention. 


(12) ‘*Government” shall mean the Governor of Fort 


City of Madras. 


Collector. 


Commencement, 


District Collector. 


Document. 


Good faith, 


Government. St. George in Council. 
(13) ‘*Her Majesty” shall include Her heirs and suc- 
Her Majesty, cessors to the Crown. 


(14) ‘‘Immoveable property” shall include land, bene- 
fits to arise out of land, and things at- 
tached to the earth, or permanently 
fastened to anything attached to the earth. 


Immoveable property. 


(15) ‘‘ Imprisonment” shall mean imprisonment of either 
iapeiesiacel description as defined in the Indian 
" Penal Code. 


(16) ‘* Judicial proceeding” shall mean any proceeding 
in the course of which evidence is, or 
may be, legally taken. 

(17) <‘* Local authority” shall mean a Municipal Com- 
mittee, District Board, body of Port 
Commissioners or other authority legally 


Judicial proceeding. 


Local authority. 
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entitled to, or entrusted by the Government with, the control 
or management of a Municipal or Local Fund. 

(18) ‘* Magistrate” shall mean any person exercising all or 

. any of the powers of a Magistrate under 

al the Code of Criminal Procedure 1882. 

(19) ‘Movable property” shall 
mean property of every description 
except immovable property. 
(20) ** Oath,” * swear” and “ affidavit” shall include affir- 
mation and declaration in the case of 
persons by law allowed to affirm or de- 
clare instead of swearing. 
(21) ‘‘ Offence” shall mean any act or omission made 
punishable by any law for the time being 
in force. 
(22) ‘‘ Person” shall include any company or association 
of individuals, whether incorporated or 
not. 

(23) ‘ Place” includes also a house, 
building, tent and vessel. 
(24) ‘* Presidency of Madras” shall mean the territorics 
within British India for the time being 
under the administration of the Gover- 
nor of Fort St. George in Council. 

(25) ** Presidency town” shall mean the local limits for 

' the time being of the ordinary original 

civil jurisdiction of the High Court of 
Judicature at Madras. 

(26) ‘* Public” includes any class of 
the public or any community. 

(27) ‘* Public nuisance” shall have the meaning assigned 

be atahe cas to that expression in section 268 of the 
uUDlic Dulsance. bd 
Indian Penal Code. 

(28) ‘‘ Registered” shall mean registered in British India 
under the law for the time being in force 
for the registration of documents. 

(29) “Sign,” with its grammatical variations and cog- 

nate expressions, shall, with reference to 
a person who is unable to write his name, 


include ‘‘ mark’’ with its grammatical variations and cognate 
expressions. 


Movable property. 


Oath, Aswear and affida- 
Vit. 


Offence. 


Person. 


Place. 


Presidency of Madras. 


Presidency town. 


Public. 


Sign. 
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(30) In the case of any one whose personal law permits 

adoption, ‘‘son”’ shall include an adopted 
. * * father’ an adoptive father. 
(31) ‘* Sub-section” shall mean a sub- 


Son and father. 


Sub-section. 


occurs. 
(32) ‘‘ Value,” used with reference to a suit, shall mean 
eigen the amount or value of the subject-matter 
alue. 


of the suit, computed according to the 
law for the time being in force regulating the valuation of 
suits for purposes of jurisdiction. 


(33) ‘* Will” shall include a codicil and every writing 


ms making a voluntary posthumous distribu- 
ce tion of property. 
Gender (34) Words importing the mascu- 


line gender shall include females. 

(35) Words in the singular shall in- 
clude the plural, and words in the plural 
shall include the singular. 

(36) Words which refer to act done 
extend also to illegal omissions. 

(37) ‘“* Writing,” with its grammatical variationsand cog- 

nate expressions, shall including “ Print- 

ing,” ‘* Lithography,” ‘‘ Photography,” 

> with their grammatical variations and cognate expressions and. 

' other modes of representing or reproducing words in a visible 
form. 

, (88) ‘‘ Year” and ‘‘ Month” shall, respectively, mean a 


eae a eee year and month reckoned according to 
the British Calendar. 


Number. 
Illegal omissions. 


Writing. 


CHAPTER II. 
General Provisions applicable to future Acts. 


4. This chapter shall apply to all Acts made by the Go- 

Application of chapter Vernor of Fort St. George in Council af- 

TI to all future Acts. ter the commencement of this Act, unless 
a contrary intention appears in such Acts. 


5. Every Act to which this chapter applies and in which 


Commencement of fa. ZO time is mentioned or provision made 
ture Acts. for its commencement, shall come into 


force upon the first publication, made in 
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pursuance of section 40 of the Indian Councils Act, 1861,by the 
Governor of Fort St. George, of the assent thereto of the Go- 
vernor-General of India; and in every such Act, the date of 
such first publication shall be printed either above or below the 
title of the Act and shall from part of every such Act. 


6. Where, by an Act to which this chapter applies and 
Making of ralesandieaue Which is not to come into force immedi- 
of orders between passing ately on the passing thereof, a power is 
commencement of Act: . conferred on Government or other autho- 
rity to make rules, or to issue orders, with respect to the ap- 
plication of the Act, or with respect to the appointment of any 
officer thereunder, such power may be exercised at any time 
after the passing of the Act, but rules or orders so made or is- 
sued shall not take effect till the commencement of the Act. 

47. Where, by an Act to which this chapter applies, a 

Provisionsregulatingmak- POwer to make rules is expressed to be 
ing of rules after previous given, subject to the condition of the 
eee rules being made after previous publica- 
tion, the following provisions shall apply, namely— 

(a) The authority having the power to make the rules 
shall, before making them, publish a draft 
of the proposed rules. 

(6) The publication shall be made in such manner as 
that authority deems to be sufficient, or, 
if. the condition with respect to previous 
publication so requires, in such manner as the Government 
prescribes. 
_(e) ‘There shall be published with the draft a notice 
Notice to Accompany Specifying a date at or after which the 
draft rales. draft will be taken into consideration. 

(@) The authority having power to make the rules, and, 

Consideration of sugges. Where the rules are to be made with the 
tions in regard to drafs sanction, approval or concurrence of an- 
ue other authority, that authority also, shall 
consider any objection or suggestion which may be received. 
by the authority having power to make the rules from an 
person with respect to the draft, before the date so specified. 

(e) The publication in the Fort St. George Gazette of a 

Publication to be proop Yule purporting to have been made in 
eh gue making of rales: exercise of a power to make rules after 
alee publication, shall be conclusive proof that the rule 

as been duly made. 


Publication of draft rules. 


Manner of publication. 
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8. Where any Act, to which this 
Effect of repealing an Act. chapter applies, repeals any other enact- 
ment, then the repeal shall not— 

(a) affect anything doneor any offence committed, or any 
fine or penalty incurred or any proceedings begun before the 
commencement of the repealing Act ; or 

(6) revive anything not in force or existing at the time at 
which the repeal takes effect ; or, 

(c) affect the previous operation of any enactment so re- 
pealed or anything duly done or suffered under any enactment 
so repealed ; or, 

(d@) affect any right, privilege, obligation, or liability, 
acquired, accrued, or incurred under any enactment so repeal- 
ed ; or, 

(e) affect any fine, penalty, forfeiture, or punishment in- 
curred in respect of any offence committed against any en- 
actment so repealed ; or, 

(f) affect any investigation, legal proceeding, or remedy 
in respect of any such right, privilege, obligation, liability, 
fine, penalty, forfeiture, or punishment as aforesaid ; and an 
such investigation, legal proceeding, or remedy may be insti- 
tuted, continued, or enforced, and any such fine, penalty, for- 
feiture, or punishment may be imposed, as if the repealing 
Act had not been passed. 

9. In any Act to which this chapter applies— 


(a2) for the purpose of reviving either wholly or partially 
Revival of repealed en- an Act or Regulation, wholly or partially 
actments. repealed, it shall be necessary expressly 
to state such purpose ; 
(6) for the purpose of excluding the first in a series of 
Commencement of term. O2#YS Or any other period of time, it shall 
be sufficient to use the word ‘“from’’ ; 
for the purpose of including the last in a series of 
— days or any other period of time, it shall 
Seer eanee ye ner he auiticient to aso the word ‘ to” 
(d) for the purpose of expressing that a law relative to 
Application to suborai- the chief or superior, of an office shall 
nates of law relative to apply tothe deputies or subordinates law- 
epianeniulieienie fully executing the duties of such office 
in the place of their superior, it shall be sufficient to prescribe 
the duty of the superior ; 
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__ for the purpose of indicating the relation of a law to 
Application of law to the successors of any functionaries, or of 
saccsssors of functionaries Corporations having perpetual succession, 
eud corporation. it shall be sufficient to express its relation 
the functionaries or corporation ; and. 
(/) for the pupoe of indicating the application of a 
Application of law to per. aw to every person or number of persons 
sons for time being filling for the time being executing the func- 
an office. tions of an office, it shall be sufficient to 
mention the official title of the officer at present executing 
such functions, or that of the officer by whom the functions 
are commonly executed. 
10. Where an Act, to which this chapter applies, con- 
Expressions used in bye- fers power to make rules or bye-laws or 
laws and orders to have to issue orders, expressions used in such 
ale pie oLishtlcs ace aiaas rules, bye-laws or orders shall, unless a 
or issued. contrary intention appears in the rules, 
always been orders, have the same respective meanings as 
in the Act conferring the power. 
11. Where, by an Act to which this chapter applies, 
Necestary extension of any act or proceeding is directed or al- 
prescribed periods. lowed to be done or taken in a Court or 
office, on a certain day or within a prescribed period, if the 
Court or office is closed on that day or the last day of the 
prescribed period, the act or proceeding shall be considered as 
done or taken in due time if it is done or taken on the next 
day afterwards on which the Court or office is open. 


This section does not apply to any act or proceeding to 
which the Indian Limitation Act, 1877, applies. 


CHAPTER III. 
General Provisions applicable to ali Acts. 
aw- ‘his ehapter shall apply to all Acts made by the 
Application of Chapter Governor of Fort St. George in Council, 
III to all Acts. unless acontrary intention appears in any 
such Act, but it shall not affect anything done or commenced 
prior to the commencement of this Act under any enactment 
now in force. | 
13. Where an Act confers a power or imposes a duty, 
When powers and daties then the power may be exercised and the 
to be exercised and per- duty shall be performed from time to 
ee: time as occasion requires. 
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14. Where an Act confers a power or imposes a duty 

Geerciae Of powers ena. “OD the holder of an officer, as such, then 

performance of duty by the power may be exercised and the duty 

temporary holder of shall be performed by the holder for the 
time being of the office. 


15. Wherean Act confers a power to make any rules 
Revocation and altera. OF bye-laws, or to issue orders, the power 
tion of rules, bye-laws and shall be construed as including a2 power 
orders. exercisable in the like manner and sub- 
ject tothe like consent aud conditions, if any, to rescind, re- 
voke, amend, or vary the rules, bye-laws or orders. 


16. Whenever by an Act any duty of customs or excise 
or in the nature thereof is leviable on 
any given quantity, by weight, measure, 
or value, of any goods or merchandise, a like duty shall be 
leviable according to the same rate on any greater or less 
quantity. 


Duty leviable pro rata. 


1'7. Whenever by an Act authority is given to confer 

Mode of conferring POWers or impose duties, such powersmay 

powers and imposing du- be conferred or duties imposed by name 

os or by office or on classes of officials 
generally by their official title. 


18. Where an Act repeals and re-enacts, with or with- 
References to provisions OUt modification, all or any of the pro- 
in Acts repealed and re- visions of a former Act, references in 
ee any other Act to the provisions so re- 
pealed shall be construed as references to the provisions so re- 
enacted, and if notifications have been published, proclama- 
tions or certificates issued, powers conferred forms prescribed, 
local limits defined, offices established, orders, rules and ap- 
pointments made, engagements entered into, licenses or per- 
mits granted, and other things duly done, under the provi- 
sions so repealed, the same shall be deemed, so far as the same 
are consistent with the provisions so re-enacted, to have been 
pnd aepanber published, issued, conferred, prescribed, defined, 
established, made, entered into, granted or done under the 
provisions so re-enacted. 


19. The provisions of sections 63, 68, 69 and 70 of the 
Indian Penal Code shall apply to all fines 


pemelers er epee. imposed under the authority of any Act. 
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20. Where an act or omission constitutes an offence 
eek under two or more enactments, the of- 
undermore than one evact- fender shall be liable to be prosecuted 
ene and punished under either or any of 
those enactments, but shall not be liable to be punished twice 
for the same act or omission. 


21. Where in any Act, or in any rule passed under 
Publication of orders ang 4 @0y Act, itis directed that any order, 
notifications in the Fort St. notification, or other matter shall be 
Georg Janets: notified or published, such notification 
or publication shall, unless the Act otherwise provides, be 
deemed to be duly made if it is published in the Fort St. 
George Gazette. 


22. When by an Act, Government is empowered to ex- 
Determivation of the tend or apply an Act, or any provision of 
times at which Actsorpro- an Act to any place in, or to any por- 
viene, Government to tion of, the Presidency of Madras, the 
certain places shall come Government may, in any order ex- 
anbonTOrce: tending or applying such Act or provi- 
sion or in a subsequent order, notify the time at which the 
same shall come into force inthe place of portion of the Pre- 
sidency to which it is so extended or applied ; and unless itis 
otherwise provided in the Act, Government may, by notifica- 
tion in the Fort St. George Gazette, from time to time postpone 
the time at which the Act or provision shall come into force 
in such place or portion of the Presidency, or cancel the order 
for extending or applying the same to such place or portion 
of the Presidency. 


Provided that no order postponing the time at which an 
Act or provision shall come into force, 
or cancelling an order for extending or 
applying the same, shall be made after the Act or provision 
has actually come into force in the place or portion of the 
Presidency to which such order relates. 


Proviso. 


{ 21] 
TRANSFER OF PROPERTY. 


ACT No. IV. OF 1882. 
RECEIVED THE G.-G.’s ASSENT ON THE 17TH F'sBRUARY 1882. 
(As amended up to date.) 


An Act to amend the Law relating to the Transfer of Property 
by act of Parties. 


WHEREAS it is expedient to define and amend certain 
parts of the law relating to the transfer 





aia of property by act of parties ; It is here- 
by enacted as follows :— 
CHAPTERI. 
PRELIMINARY. 
er 1- This Act may be called ‘‘ The 


Transfer of Property Act, 1882 :” 
es ia It shall come into force on the first 
day of July 1882: 

It extends in the first instance to the whole of British 
India except the territories respectively 
administered by the Governor of Bom- 
bay in Council, the Lieutenant-Governor of Punjab, and the 
Chief Commissioner of British Burma. 

But any of the said Local Governments may, from time 
to time, by notification in the local official Gazette, extend 
this Act to the whole or any specified part of the territories 
under its administration. 

And any Local Government may, with the previous sanc- 
tion of the Governor General in Council, from time to time, 
by notification in the local official Gazette, exempt, either re- 
trospectively or prospectively, any part of the territories ad- 
ministered by such Local Government from all or any of the 
following provisions, namely :— 

Sections 54, paragraphs 2 and 3, 59, 107, and 123. 

Notwithstanding anything in the foregoing part of this 
section, sections fifty-four, paragraphs two and three, fifty- 
nine, one hundred and seven, and one hundred.and twenty- 
three, shall not extend or be extended to any district or tract 
of country for the time being excluded from the operation of 


Extent, 
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the Indian Registration At, 4877, under the power conferred 
first section of that Act or otherwise.* 
Note. 

Tn « suit Sled in 1884 on a usufructuary mortgage, dated 20th April 
1889, a decree was passed for the payment of the mortgage money, or in de- 
fault for the ealeof the mortgage property ; Held, (semble under the Trans- 
fer of Property Act) that the decree for sale was the right decree.—I. L. B., 
11 Madr. 91. 

In the territories to which this act extends for the time 

iaok being, the enactments specified in the 

Penns se schedule hereto annexed shall be repeal- 
ed to the extent therein mentioned, But nothing herein con- 


tained shall be deemed to affect — 

(@) the provisions of any enactment not hereby expressly 
repealed :— —— ee 

(3) any terms or incidents of any contract or constitution 

Saving of certain enact. Of property which are consistent with 
, incidents, rights, the provisions of this Act, and are allow- 
a ae ed by the law for the time being in force: 

(c) any right or liability arising out of a legal relation 
constituted before this Act comes into force, or any relief in 
respect of any such right or hability : or, 

(d) save as provided by section 57 and chapter 4 of this 
Act, any transfer by operation of law, or by, or in execution 
of, a decree or order of a Court of competent jurisdiction ; and 
nething in the second chapter of this Act shall be deemed to 
affect any rule of Hindu, Muhammadan, or Buddhist law. 

Notes. 

. The procedure laid down in the Act may be applied to the case of fore- 
closure of a mortgage executed before the Act came into operation, provided 
&t be.zo applied as not to affect the rights aaved by sec. 2, clause (c). Where, 
therefore, under the provisions of Regulation XVII of 1806 notice of fore- 
closure had been served on a mortgagor by conditional sale, the mortgage 
having been executed, and the foreclosure proceedings taken before the Act 
came into force, and after the expiry of the year of grace the money not 
haviag been paid, the mortgagee instituted a suit for possession on foreclo- 
eure, and when such suit was defended by a third party who had purchased 
the mortgaged property at an execution sale and obtained possession be- 
fore the commencement of the foreclosure proceedings and the necessary 
notice had not been served apon him :—Held, that it was competent to the 
Court to apply the procedure prescribed by the Act and grant the mort- 
ee a decree in the terms of sec. 86, substituting the period of ‘one 
year’’ for the period of “‘six months” therein mentioned. Ganga Sahai v. 

Kishen Sabai. I. L. R., 6 Al. 622, referred to.—I. L. R., 11 Cal. 582. 
_ ,& decree holder, who had obtained @ decree in the year 1880 against 
hia judgment-debtor, declaring his title on cortain mortgaged properties and 


«of 1885, sec. 1. 
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authorizing a sale, sought, after several previous applications Saree the 
decree alive, to execute his decree again on the 15th April 1885. The judg- 
ment-debtor objected on the ground that no suit had been instituted or de- 
cree obtained under sec. 67 of the Act as directed by sec. 99 :~— Held, that 
sec. 99, of that Act was not intended toapply to decrees alraady obtained 
declaring a lien and authorizing a sale, but even assuming that it was so 
intended, sec. 2 of the Act saved the right of the decree-boldsr to obtain a 
sale of the mortgaged properties. Ganda Sahai v. Kishen Sakai. J. L. B.; 6 
Al. 262, distinguished.—-12 Cal. 436. i : 


Where a suit is brought, after the date of the Act, for the foreclosute 
of a mortgage dated previous to the Act the procedure to be followed fé 
that given by the Act; the procedure of Regulation KVII, 1806 not sing 
saved by sec. 2 clause (c.) of Act IV of 1882. I.L.R., 6 Al. 263, approved. F' 
Wilson, J.—It is a General rule in construing Statutes that in matters 
substantive right they are not to be so read as to take away vested 7 i‘ 
but that in matters of procedure they are general in their dperation. There 
is nothing in the Transfer of Property Act from which it can be beyotd 
reasonable doubt concluded that the Legislature intended to depart from 
this settled principle of legislation. Per Trevelyan, J.—There is a clear dis- 
tinction between “ relief’? and the mode or procedure for obtaining such 
relief. The “ relief’? remains unaffected by a change of procedure. The 
‘‘ rights and liabilities” of a mortgagor and mortgagee, and the “ relief” in 
respect of such rights and liabilities, are the same under Act IV of 1883, 
as they were before. A different procedure for enforcing such rights and 
obtaining such relief has however been adopted by the Transfer of Property 
Act.—12 Cal. 583. 


The year of grace allowed by sec. 8, Regulation XVII of 1806, iss 
matter of procedure, which it was open to the parties to extend by mutual 
agreement without prejudice to the proceedings already had under the seo- 
‘tion, and upon the expiration of such extended period the mortgagee ac- 
quired an immediate right to have a decree declaring the property to be 
his absolutely. The right.so acquired by the mortgagee while thé Regula- 
tion was in force is a right which falls within the meaning of col. (c), sec. 
2 of the Transfer of Property Act. Proceedings under sec. 8 had come toe a 
close by the expiration of the stipulated period of extension while the Ke- 
gulation was still in force, and the mortgagee brought his suit for posses- 
sion in pursuance thereof after the passing of the Trausfer of Property 
Act. Held that the mortgagee was entitled toa decree suck as he would 
have had if the Regulation had been still in force.—14 Cal. 451. ~ 


A suit was brought on the 24th January, 1885, by a mortgagee upon a 
mortgage by conditional sale asking for a declaration that the mortgagor’s 
right to redeem had been extinguished and that he was entitled to posses- 
sion of the mortgaged properties. The mortgage was dated the 6th April, 
1881, and the mortgage money was repayable on the 13th May, 1881.. On 
the 9th July, 1881, the mortgagee caused a notice to be served on the 
mortgagor in compliance with the provisions of secs. 7 and 8 of nlation 
XVII of 1806. The year of grace expired on the 10th July, 1882." ¥t was 
contended by the mortgagor that, as the Transfer of Property Act' came 
into force on the lst July, 1882, the proceedings taken by the mettgagee 
should be regulated by the procedure laid down in secs. 86 and 87 of that 
_Act, and not by the procedure prescribed by Regulation XWII af : 3806. 
Held, that the procedure laid down by the Transfer of Property Act could 
not be applied to the case. Although the year of grace had not expired 
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when that Act came into force, and the full and complete right of the mort- 
gagee kad not accrued, be bad acquired the right to bring a suit under the 
provisions of Regulation XVII of 1806 at the expiration of the year of 
grace, and the mortgagor was under a liability to part with his property 

n @ suit being brought at the expiration of that year, and such right 
and liability came within the meaning of these terms as used in clause (c), 
sec. 2 of the Transfer of Property Act.—14 Cal. 599. 

In a suit for foreclosure under a deed of conditional sale, where the 
due date of the deed expired and notice of foreclosure was served while 
Regulation XVII of 1806 was in force, but before the expiration of the 
year of grace that Regulation had been repealed by the Transfer of Pro- 
perty Act, Held, following Mohabir Pershad Narain Singh v. Gungadbur 
Pershad Narain Singh, I. L. R., 14 Cal. 599, that, proceedings for fore- 
closure having been commenced under the Regulation, those proceedings 
‘were saved by sec. 6 of the General Clauses Consolidation Act I of 1868. 
The “ Proceedings” referred to in that section are not necessarily judicial 
proceedings only, but ministerial proceedings, as, in the present case, the 
service of notice of foreclosure.—15 Cal. 357. 

In 1884, a mortgagee obtained a decree for arrears of interest due un- 
der a mortgage deed of 1879 and iu execution of the decree attached and 
applied for the sale of the land mortgaged :—Held, that by reason of sec. 
99 of the Transfer of Property Act, 1882, the land could not be sold other- 
wise — by a suit instituted under sec. 67 of the said Act.—I. L. R., 10 
Madr. 129. 


In a suit in 1888 to recover principal and interest dne on a usufruc- 
tuary mortgage executed on 15th June 1870 which contained a covenant for 
repayment of the secured debt on 5th June 1878 the defendant pleaded and 
proved that the mortgagee had permitted certain buildings on the mortgage 

remises to fall into a ruinous condition, and it appeared that the mortgagee 

ad remained in possession after June 1878 :— Held, (1) that the defendant 
was entitled to have the ariount of the loss occasioned by the plaintiff’s 
failure to make repairs brought into the mortgage account under Transfer 
of Property Act, sec. 76, and a separate suit by him for that amount was 
not necessary ; (2) that the profits derived by the mortgagee after the date 
fixed for repayment should be regarded as having been enjoyed in lieu of 
interest.—15 Madr. 290. 

In the course of the winding up of a Company, the official liquidator, 
with the sanction of the Court, sold the remainder of a lease for a long 
term of years, reserving a rent, which was held by the company. No written 
assignment was ever executed, but the official liquidator handed over the 
lease to the purchaser, who entered into possession. In a suit by the lessors 
against the purchaser for rent, Held that whether the assignment was in- 
valid because not in writing and registered, or whether it fell within sec. 2 
(ad) of the Transfer of Property Act (IV of 1882), the defendant, even if nét 
liable as assignee in law of the lease, was liable for rent as for the use and 
occupation, and under such circumstances the rent fixed by the lease would 
be a fair basis for the amount to be decreed.—14 Al. 176. 

See I. L. R., 15 Madr. 382, noted under section 135. 


3- In this Act, unless there is something repugnant in 
Interpretation-clause. the subject or context,—‘‘ immoveable 
property” does not include standing tim- 


‘“‘ im moveable property :”” 
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“s “instrument”? means a non-testament- 
“* inatrument : 


“‘ registered” means registered in British India under the 


. law for the time being in force regulat- 
| ing the registration of documents : 
“attached to the earth:” ‘‘attached to the earth’? means— 


(a) rooted in the earth, as in the case of trees and shrubs ; 


(o) imbedded in the earth, asin the case of walls or build- 
ings 5 or : 


(ec) attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is attached : 


and a person is said to have “ notice” of a-fact when he 
actually knows that fact, or when, but 
for wilful abstension from an inquiry or 
search which he ought to have made, or gross negligence, he 
would have known it, or when information of the fact is given 
to or obtained by his agent under the circumstances mention- 
ed in the Indian Contract Act, 1872, Section 229. | 


Wotes. 

In a suit for the declaration of the priorities of mortgages and for fore- 
closure, it appeared that the mortgage premises had been purchased by the 
mortgagor from the second defendant and others in 1878, under a conveyance 
containing a covenant that they were free from incumbrances, and the 
mortgagor then received, inter alia, a Collector’s certificate which was re- 
cited in another title-deed also handed over to her. The premises were 
mortgaged to defendant No. 2, who was an experienced sowcar in 1879 and 
to the plaintiff company in 1883 and again in 1884 and were conveyed ab- 
solutely by the mortgagor to defendant No. 2 in 1886. The mortgagor exe- 
cuted a rent agreement to the plaintiff company on the occasion of each of 
the mortgages of 1883 and 1884. The above mortgages were registered, but 
the plaintiff company and defendant No. 2 had no notice at the respective 
dates of their mortgages and conveyance of any previous incumbrance. The 
plaintiff company received the title-deeds of the estate from the mortgagor 
(but not the Colleotor’s certificate) on the execution of the mortgage of 1883 ; 
the second defendant alleged that he had held them under a prior incum- 
brance which was consolidated in the mortgage of 1879, and that before the 
execution of that mortgage the mortgagor had obtained them from him for 
the purpose of obtaining a Collector’s certificate and bad told him that the 
Collector had retained them, in order to account for their not being replaced 
in his custody :—Held, (1) that the plaintiff company were not affected 
with constructive notice of the mortgage of the second defendant by reason 
of its registration or of their failure to search the registry or to inquire after 
the Collector’s certificate ; (2) that the second defendant not having given 
a reasonable explanation of his conduct in leaving the title-deeds with the 
mortgagor four years after his mortgage, lost his priority by reason of his 
gross neglect under Transfer of Property Act, sec. 78, apart from the oir- 

umstances raising a suspicion of fraud on his part.—Quere: whether the 
i ' not have been decided against the second defendant on the 


“ notice.” 
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ground that his mortgage was merged in the conveyance of 1886.—I. L. R., 
15 Madr. 268. 


A and B jointly mortgaged certain immovable property to X by a sim- 
ple mortgage-deed on the 10th September 1882. They again mortgaged the 
same property to X on the 23rd February 1884. Onthe 6th August 1885, 
A mortgaged a portion of the said property to Y. On the 12th August 1885, 
B mortgaged a portion of the same property to X. On the 21st. August 1885, 
A mortgaged a portion of the same property to Z. On the 20th September 
1886, A and B sold to X the property mortgaged to him and with the pro- 
ceeds of that sale X’s three mortgages were paid off. Ou the 8th January 
1887, Y sued A, B and X for cancelment of the deed of sale of the Z0th Sep- 
tember 1886, and for sale of the property mortgaged to him under his deed 
of the 6th August 1885. Y did not make Z a party to this suit. He did 
not ask for redemption of X’s mortgages nor for foreclosure of Z’s mortgage. 
Upon these facts it was held by Enar, C. J., Straight, Tyrrell and Knox, 
J. J :—Mahmood, J. dissentiente. (1) That X not having exhibited any inten- 
tion of foregoing altogether his rights in respect of the mortgages of the 10th 
September 1882 and the 23rd Febrnary 1884, was entitled to keep those se- 
curities alive and to use them asa shield against the claim of Y, the sub- 
sequent mortgagee, to the extent of the amount which was due under them 
on the 20th September 1886. Gokuldoss Gopaldoss v. Rambux Seochand ; 
Guya Prasad v. Salik Prasad ; Mul Chand Kuberv. Lallu Trikam ; Shan- 
tapa v. Balapa; Ramu Naikan v. Subbaraya Mudali; Sirbadh Rai v. Ra- 
ghunath Prasad; Janki Prasad v. Sri Matra Mautangui Debia, and Gan- 
gadhara v. Sivarama referred to. (2) That Y as subsequent mortgagee 
conld not bring to sale under his mortgage-deed the property mortgaged 
to him without first redeeming X’s two prior mortgages. Syud Wajed 
Hossein v. Hafez Ahmud Rezah ;xy Khub Chand v. Kalian Das; Kasum-un- 
nisa Bibi ¢. Nilratna Bose; Har Prasad v. Bhagwan Das; Muhammad 
Ibrahim v. Tek Chand; Ali Hasan v. Dhirja and Zalim Gir v. Ram Charan 
Singh referred to, in addition to the cases cited above. Raghunath Prasad 
vw. Jurawan Rai, distinguished. Vencata Chella Kandian ». Panjanadien ; 
Gangadhara v. Sivarama and the judgments of Mahmood, J.,in Sirbadh Rai 
v. Ragunath Prasad and in Janki Prasad v. Sri Matra Mautangui Debdia 
dissented from. (3) That Z’s mortgage of the 2lst August 1885 having 
been registered, Y must be taken to have had notice of it, and, having had 
notice thereof, was bound to make Z a party to the suit for sale under his 
(Y’s) mortgage. Damodar Dev Chand ev. Naro Mahadev Kelkar and Dull- 
abhdas Dev Chand v. Lakshmandas Sarup Chand referred to. (4) That 
the term ‘‘ property” as used in Chapter ITV of Act IV of 1882, means an 
actual physical object and does not inclade mere rights relating to physical 
objects. Held by the Full Bench. That the Transfer of Property Act 
(Act IV. of 1882), so far as the question of reliefs and procedure is concern- 
ed, applies to mortgages executed before the coming into force of the Act. 
Ganga Sahai v. Kishen Sahai; and Bhobo Sundari Debi v. Rakhal Chunder 
Bose referred to. Mahmood, J., contra :—Inasmuch as a mortgagee can- 
not bring the mortyaged property to sale withont the intervention of a 
court, a private purchase by the mortgagee of the rights remaining to the 
mortgagor in such property, though it may be valid as against the mort- 
gagor, can have no effect in defeating the rights of puisne and mesne in- 
cambrancers. Moreover, where a second mortgage to a third party inter- 
venes between the mortgage to and the purchase by the prior mortgagee 
of the rights of the mortgagor, such intermediate mortgage prevents the 
merger of the rights of the prior mortgagee as such with those which he 
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might acquire by his purchase. The right of sale is an essential in- 
cident of a simple mortgage, and inheres as well in puisne and mesne as 
in prior mortgagees, subject to the rights of the prior mortgagees. The 
puisne or mesne mortgagee is not bound by the terms of the prior mortgage, 
or mortgages, but is entitled to bring the property mortgaged to sale, sub- 
ject to such prior mortgage or mortgages. The provisions of sec. 85 of Act 
IV of 1882 are not absolutely imperative, and though thereunder a subse- 
quent incumbrancer ought to be made a party toa suit by a prior mortgagee 
on his mortgage, the non-joinder of such subsequent incumbrancer is not a 
fatal defect in the suit. Registration of a subsequent mortgage is not neces- 
sarily any notice to a prior mortgagee of the existence of such subsequent 
mortgage ; it being no part of a mortgagee’s duty to be on the watch for 
incumbrances subsequent to his own. The term “ property” throughout 
Act IV. of 1882 is used in its most generic sense and will include the right 
known as an “ equity of redemption.” —13 Al. 432. 
gudcidieniwyoladine sts 4. The chapters and. .sections of 
contracts to be taken as this Act which relate to contracts shall 
parcnot Repl chee: be taken as part of the Indian Contract 
Act, 1872. : 
And sections fifty-four, paragraphs two and three, fifty- 
nine, one hundred and seven, and one hundred and twenty- 
three, shall be read as supplemental to the Indian Registra- 


tion Act, 1877.* 


CHAPTER II. 
Or TRANSFERS OF PROPERTY BY ACT OF PARTIES. 
(A).—Transfer of Property, whether moveable or tmmoveable. 


5. Inthe following sections ‘‘ transfer of property” 
“Transfer of property?” means an act by which a living person 
defined. conveys property,in present or in future, 
to one or more other living persons, or to himself and one or 
more other living persons, and ‘ to transfer property” is to 
perform such act. 
6. Property of any kind may be transferred, except as 
What may be transfer. Otherwise provided by this Actor by any 
. other law for the time being in force : 
(a) The chance of an heir-apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on the death 
of a kinsman, or any other mere possibility of a like nature, 
cannot be transferred. 
(6) A mere right of re-entry for breach of a condition 
subsequent cannot be transferred to any one except the owner 
of the property affected thereby. 


* This paragraph has been added by Act ITI. of 18865, sec. 3. 
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_ An easement cannot be transferred apart from the 
dominant heritage. 

(@) An interest in property restricted in its enjoyment 
to the owner personally cannot be transferred by him. 

(e) A mere right to sue for compensation for a fraud or 
for harm illegally caused cannot be transferred. 

(f) A public office cannot be transferred, nor can the 
salary of a public officer, whether before or after it has be- 
come payable. 

(g) Stipends allowed to military and civil pensioners of 
Government and political pensions cannot be transferred. 


(h) No transfer can be made (1) in so far as it is opposed 
to the nature of the interest affected thereby, or (2) for an 
illegal purpose, or (3) to a person legally disqualified to be 
transferee. 

(¢) Nothing in this section shall be deemed to authorize 
a tenant having an untransferable right of occupancy, the 
farmer of an estate in respect of which default has been made 
in paying revenue, or the lessee of an estate under the man- 
agement of a Court of Wards, to assign his interest as such 
tenant, farmer, or lessee.* 

Wotes. 

The office of mutwali is a personal trust and may not be transferred, 
nor the endowed property conveyed to any person whom the acting mutwali 
may select.—I. L. R., 8 Cal. 732. 

Under the Transfer of Property Act, property includes an actionable 
claim, There was sold in execution of a decree the judgment-debtor's right 
to get by division a quantity of land which bad been reserved by him for 
his own use in a deed of gift, but which, at the time of the execution sale, 
was in the possession of the donee of the estate, the land never having 
been’ appropriated by measurement as provided in the deed. In asuit 
brought by the auction-purchaser decree-holder, for the area of the land 
reserved, by measurement and division: Held, that the claim of the judg- 
ment-debtor to the land was a transferable claim, and therefore capable of 
being attached and sold in execution under sec. 266 of the Civil Procedure 
Code.—14 Cal. 241. 

An Archaka (a priest who alone is allowed personally to attend upon the 
idol) cannot sell the office and emoluments of Paricharaka (assistant to the 
Archaka—not allowed to touch the idol), inasmuch as they are extra com- 
mercium.—4 Madr. 391. 

A condition in a lease providing that the landlord may re-enter on non- 
payment of rent is penal and will be relieved against, apart from the pro- 
visions of the Transfer of Property Act. Semble : The transfer of the rever- 
sion based on aclause for forfeiture is not invalid by reason of Transfer of 
Property Act, sec. 6, clause. (b).—15 Madr. 125. 


* This paragraph has been added by Act III. of 1885, sec. 4. 
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Hereditary offices, whether religious or secular, are no doubt treated 
by the Hindu text writers as naturally indivisible; but modern custom, 
whether or not it be strictly in acgordance with ancient law, has sanoc- 
tioned such partition as can be had of such property by means of a perfor- 
mance of the duties of the office and the enjoyment of the emolnments by 
the different co-parceners in rotation. The alienation, therefore, by a divid- 
ed member of a Hindu family to his sister’s son, of the rigbt of worshipping 
a goddess and receiving a share of the offerings was upheld.—6 Bom. 298. 


The income of a religious endowment may be temporarily pledged for 
necessary purposes, such as repairs &c. But the endowment cannot be sold 
or permanently alienated.—6 Bom. 546. 


The property of a temple cannot be sold away from the temple; but 
there is no objection to the sale of the right, title and interest of a servant 
of a temple in the land belonging to the temple which he holds as remu- 
neration for his service ; the interest sold being subject in the hands of the 
alienee to determination by the death of the original holder, or by his 
removal from his office on account of his failure to perferm the service.— 
6 Bom. 596. 


The right of managing a temple, which is a religious endowment, of 
officiating at the worship conducted in it, and of receiving the offerings at 
the shrine, cannot, in default of proof to the contrary, pass outside the 
family of the trustee until absolute failure of succession in his family, and 
such rights are therefore not saleable in execution of decree.— +4 Al. 81. 


The mere right to sue for compeusation for the wrongful attachment 
of moveable property in execution of a decree is not transferable by sale.— 
5 Al. 207. 

See I. L. R., 13 Al. 432, noted under sec. 3. 


4%. Every person competent to contract, and entitled to 
Persons competent to transferable property, or authorized to 
transfer. dispose of transferable property not his 
own, is competent to transfer such property either wholly or 
in part, and either absolutely or condition ly, in the circum- 
stances, to the extent, and in the manner, allowed and pres- 
cribed by any law for the time being in force. 


8. Unless a different intention is expressed or neces- 
sarily implied, a transfer of property 

asses forthwith to the transferee all the 
interest which the transferor is then capable of passing in the 
property, and in the legal incidents thereof. 

Such incidents include, where the property is land, the 
easements annexed thereto, the rents and profits thereof ac- 
cruing after the transfer, and all things attached to the earth ; 

and, where the property is machinery attached to the 
earth, the moveable parts thereof ; 

and, where the property is a house, the easements annex- 
ed thereto, the rent thereof accruing after the transfer, and 


Operation of transfer. 


30 TRANSFER OF PROPERTY. [Sxcs. 9, 10. 


_the locks, keys, bars, doors, windows, and all other things 
provided for permanent use therewith ; . 

and, where the property is a debt or other actionable 
claim, the securities therefor (except where they are also for 
other debts or cliims not transferred to the transferee), but 
not arrears of interest accrued before the transfer ; 


: and, where the property is money or other property yield- 
ing income, the interest or income thereof accruing after the 
transfer takes effect. 


9. <A transfer of property may be madewithout writing 
Beige in every case in which a writing is not 
i expressly required by law. 


10. Where property in transferred subject to a condi- 
Condition restraining tion or limitation absolutely restraining 
alionation . the transferee or any person claiming 
under him from parting with or disposing of his interest in 
the property, the condition or limitation is void, except in the 
case of a lease where the condition is for the benefit of the lessor 
or those claiming under him: provided that property may be 
transferred to or for the benefit of a woman (not being a 
Hindu, Muhammadan or Buddhist), so that she shall not have 
patil during her marriage to transfer or charge the same or 
er beneficial interest therein. 
Note. 
In a suit for possession of certain shares in certain villages, a compro- 
mise was effected between the plaintiffs and B the defendant. The terms of 
‘the compromise were embodied in a deed, the terms of which were (inter 
alia) as follows :—‘‘ The said B will hold possession as a proprietor, gene- 
ration by generation, without the power of transferring in any shape...... 
The following shares recorded in B’s name shall not be transferred or sold 
in auction in payment of any debt payable by the said B, and in the event 
of their being transferred or sold, such transfer will be invalid, and the 
plaintiffs will then be entitled to set aside that transfer, and to obtain pos- 
session.” B obtained possession of the shares allotted to him by the com- 
promise. Subsequently, certain creditors of B attached the shares referred 
to in the deed in execution of a decree obtained against the heirs of B for 
money lent to B on a bond, which he had executed while in possession of 
the shares, and in which he made a simple mortgage of them. The repre- 
sentatives of the plaintiffs in the suit in which the compromise was made 
objected to the attachment :—Held, by Oldfield, J., that the deed of com-~ 
promise passed an absolute estate to B and his heirs to which the law an- 
nexed a power of,transfer, and that, in reference to sec. 10 of the Transfer 
of Property Act, the stipulation against alienation on B’s part, or against 
sale by auction in execution of decrees against him, was void. Per Mahmood, 
J.—That the rule contained in seo. 10 of the Transfer of Property Act was 
not binding upon the Court in this case, inasmuch asthe question was one 
of succession or inheritance, to be governed by sec. 24 of the Bengal Civil 
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Courts Act; that it was for those objecting to the attachment to show that, 
under the Hindu Law, the rights of B in the property ceased to exist at his 
death, or that his estate devolved upon them free of his debts; that, the 
Hindu Law being silent on this subject, the principles of justice, equity and 
good conscience must be applied, to which, so far as transfer was concerned, 
effect was given by sec. 10 of the Transfer of Property Act; that the res- 
triction imposed by the deed of compromise upon B's powers of alienating 
the absolute estate which it conferred upon him were opposed to the policy 
of the law and could not be recognized ; and that B must be held to have had 
an absolute estate which would devolve upon his heirs, and which could be 
sold in execution of decrees for his debits. The Tagore Case referred to.— 
I. L. R., 7 Al. 516. 


11. Where, on a transfer of property, an interest there- 
Restriction repugnant to in is created absolutely in favour of an 
interest created. person, but the terms of the transfer 
direct that such interest shall be applied or enjoyed by him in 
a particular manner, he shall be entitled to receive and dis- 

pose of such interest as if there were no such direction. 


Nothing in this section shall be deemed to affect the 
right to restrain, for the beneficial enjoyment of one piece of 
immoveable property, the enjoyment of another piece of such 
property, or to compel the enjoyment thereof in a particular 


manner. 
Notes. 

According to Hindu law a restriction against alienation in a gift of land 
to Brahmans is inoperative as being a condition repugnant to the nature of 
the grant.—I. L. R., 4 Madr. 200. 

M, a co-sharer in a village, transferred to A, another co-sharer a two 
annas share by deed of sale. Upon the same date A executed an tkrar- 
namah in which he agreed that be would not collect the rents of the two 
annas transferred to him, that he would not ever demand partition of that 
share, and that he would not alienate or mortgage it or otherwise exercise 
proprietary rights over it. It was further provided that in the event of A 
committing any breach of covenant the sale should be avoided, and the 
proprietary rights in the two annas share shonld re-vest in M. A suit was 
subsequently brought by M, upon the allegations that, in breach of the co- 
venants of the ¢tkrar-namah, A had collected the rents of the share ; that he 
had sought to obtain partition of the same by certain proceedings in the 
Revenue Court ; that, in consequence of his action in collecting the rents, 
the plaintiff had been compelled to sue the tenants ; that in these suits the 
tenants exhibited receipts given by A, on the basis of which the suits were 
dismissed, and that he had been subjected to various costs and expenses. He 
therefore claimed, by way of damages, from A the amount of these costs and 
expenses, and also to recover certain sums of money realized by A as rent 
from the tenants, and further, by reason of the itkrar-namah to avoid the 
sale-deed which preceded it:—Held, that the deed of sale and the tkrar- 
namah must be regarded as recording one single transaction, +. e., they must 
be read together as stating the nature of the transaction entered into upon 
that date between the plaintiff and the defendant, which on the face of it 
professed to be a sale of a two annas share to the other by the former; and 
that, in this view, it was clear fzom the tkrar-namah that the proprietary 
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title created by the sale-deed was cut down to nil, and limitations palced 
upon it which rendered it useless as a proprietary right. Sital Purshad v. 
Lachmi Purshad referred to :— Held, that provisions of this kind which ab- 
solutely debar the person to whom the proprietary rights have passed from 
exercising these rights, impose conditions which no Court ought; to re- 

ize or give effect to; that a covenant in a sale-deed the effect of which 
is to disable the vendee from either alienating or enjoying the interest con- 
veyed to him, is not only contrary to public policy, but in violation of the 
principal of sections 10 and 11 of the Transfer of Property Act; and that, 
therefore, as the agreement on the basis of which the ptaintiff asked for 
relief was one which no Court should assist him in enforcing, the suit must 
fall. Kolman v. Johnson, Anantha Tirtha Chariar v. Nagmuthu Ambula- 
garenv. Bradley v. Peixoto and Hussain Khan Bahadar v. Materi Srinivasa 
Charlu referred to. Balaji J. Rahalkar v. Narayanbhat distinguished. Held 
by Mahmood J.— With reference to the sums realized by the defendant as 
rent, that whatever may be the rights of a lambardar in reference to the 
collection of rents,the defendant, being a co-sharer in the village, and having, 
though perhaps irregularly, realized sums of money from the tenants, could 
not, in a Civil Courtand in a suit of this nature, be made to repay the lam- 
bardar ; and the latter’s only remedy was to deduct the items when the 
bujharat’or rendition of accounts between the co-sharers and himself took 
place. Held by Mahmood, J.—With reference to the costs incurred by the 
plaintiff in the Revenue Court, that such Court in the suit former was en- 
titled to deal with the question of costs, and dealt with it, and the costs 
could not be made the subject-matter of fresh litigation, and therefore 
could not be claimed in this suit by way of damages. Chengulva Raya 
Mudali v. Thangakhi Ammal, Jalam Punja v. Khoda Javra, Kabir v. Ma- 
Ser ret Praushankar Shivshankar v. Govindhlal Parbhudas referred to.— 


12. Where property is transferred subject to a condi- 
Baca ae tion or limitation making any interest 
ondition making inter- ° ° 
est determinable on insol. therein, reserved or given to or for the 
vency or attempted alien- benefit of any person, to cease on his 
ation. . ° . 

; becoming insolvent or endeavouring to 
transfer or dispose of the same, such condition or limitation 
is void. 

Nothing in this section applies to a condition in a lease 
for the benefit of the lessor or those claiming under him. 


13. Where, on a transfer of property, an interest there- 

Transfer for benefit of in is created for the benefit of a person 

BE born person, not in existence at the date of the trans- 

fer, subject to a prior interest created by the same transfer, 

the interest created for the benefit of such person shall not 

take effect, unless it:extends to the whole of the remaining 
interest of the transferor in the property. 

Illustration. 


_ ,A transfers property of which he is the owner, to B, in trust for A and 
his intended wife successively for their lives, and after the death of the 
survivor for the eldeat son of the intended marriage for life, and after his 
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death for A’s second son. The interest so created for the benefit of the 
eldest son doea not take effect, because it does not extend to the whole of 
A’s remaining interest in the property. 

14. Notransfer of property can operate to create an 
interest which is to take effect after the 
lifetime of one or more persons living at 
the date of such transfer, and the minority of some person 
who shall be in existence at the expiration of that period, and 
to whom, if he attains full age, the interest created is to 
belong. 


15. If, on a transfer of property, an interest therein is 
Transfer to class some Created for the benefit of a class of per- 
of whom come under Sec- sons with regard to some of whom such 
i ah interest fails by reason of any of the rules 
contained in Sections thirteen and fourteen, such interest fails 
as regards the whole class. 


16. Where an interest fails by reason of any of the 
Tranafer to take effects Yrules contained in Sections thirteen, four- 
on failure of prior transfer. teen, and fifteen, any interest created in 
the same transaction, and intended to take effect after or upon 
failure of such prior interest, also fails. 


17. The restrictions in Sections fourteen, fifteen, and 
Transfer in perpetuity Sixteen, shall not apply to property trans- 
for benefit of public. ferred fcr the benefit of the public in 
the advancement of religion, knowledge, commerce, health, 
safety, or any other object beneficial to mankind. 


18. Where the terms of a transfer of property direct 
Direction for accumula. that the income arising from the proper- 
HOR: ty shall be accumulated, such direction 
shall be void, and the property shall be disposed of as if no 
accumulation had been directed. 

Exception. —Where the property is immoveable, or where 
accumulation is directed to be made from the date of the 
transfer, the direction shall be valid in respect only of the in- 
come arising from the property within one year next follow- 
ing such date; and atthe end of the year such property and 
income shall be disposed of respectively as if the period du- 
ring which the accumulation has been directed to be made 
had elapsed. 


Rule against perpetuity. 


Note. ~ 

A bequest was held void for uncertainty, and because a portion of the 

estate was left to accumulate for ever withouta disposition of the profits.— 

I. LL. R., 7 Cal. 269. ° 
5 @ 
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Where, on a transfer of property, an interest there- 
in is created in favour of a person with- 
out specifying the time when it is to 
take effect, or in terms specifying that it is to take effect forth- 
with or on the happening of an event which must happen, 
such interest is vested, unless a contrary iutention appears 
from the terms of the transfer. 


A vested interest is not defeated by the death of the 
transferee before he obtains possession. 

Ezplanation.—An intention that an interest shall not be 
vested 1s not to be inferred merely from a provision whereby 
the enjoyment thereof is postponed, or whereby a prior interest 
in the same property is given or reserved to some other per- 
son, or whereby income arising from the property is directed 
to be accumulated until the time of enjoyment arrives, or 
from a provision that, if a particular eveut shall happen, the 
interest shall pass to another person. 


20. Where, on a transfer of property, an interest there- 
When ‘unborn person 20 is created for the benefit of a person 
acquires vested interest on not then living, he acquires upon his 
Sreneten fore vers: birth, unless a contrary intention ap- 
ear from the terms of the transfer, a vested interest, although 
ke may not be entitled to the enjoyment thereof immediately 
on his birth. 


31. Where, on a transfer of property, an interest there- 
in is created in favour of a person to 
take effect only on the happing of a 
ape uncertain event, or if a specified uncertain event 
shall not happen, such person thereby acquires a contingent 
interest in the property. Such interest becomes a vested in- 
terest, in the former case, on the happening of the event ; in 
latter, when the happening of the event becomes impos- 
sible. 

Exzception.— Where, under a transfer of property, a person 
becomes entitled to an interest therein upon attaining a parti- 
cular age, and the transfcror also gives to him absolutely 
the income to arise from such interest before he reaches that 
age, or directs the income or so much thereof a& may be ne- 
cessary to be applied for his benefit, such interest is not con- 
tangent. 


to members of ce 


age. ty, an interest therein is created in favour 


Vested interest. 


Contingent interest. 
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of such members only of a class as shall attain a particular age, 
such interest does not vest in any member of the class who has 
not attained that age. 


23. Where, on a transfer of property, an interest there- 
Transfer contingent on 12 is to accrue to a specified person if a 
happening of specified un- specified uncertain event shall happen, 
a a a and no time is mentioned fur the occur- 
rence of that event, the interest fails, unless such event hap- 
pens before, or at the same time as, the intermediate or pre- 
cedent interest ceases to exist. 


24. Where, on a transfer of property, an interest there- 
Tronsfer to such of cer- 10 isto accrue to such of certain persons 
tain persons as survive at as shall be survivingat some period, but 
some period not specified-| the exact period is not specified, the in- 
terest shall go to such of them as shall be alive when the in- 
termediate or precedent interest ceases to exist, unless a con- 
trary intention appears from the terms of the transfer. 


Illustration. 


A transfers property to B for life, and after his death to C and D, equally 
to be divided between them, or to the survivor of them. C dies during the 
life of B. D survives B. At B’s death the property passes to D. 


25. An interest created on a transfer of property, and 
dependent upon a condition, fails if the 
fulfilment of the condition is impossible, 
or is forbidden by law, or is of such a nature that, if permit- 
ted, it would defeat the provisions of any law, or is fraudu- 
lent, or involves or implies injury to the person or property 
of another, or the Court regards it as immoral or opposed to 
public policy. 


Conditional transfer. 


Illustrations. 


(a.) A lets a farm to B on condition that he shall walk a hundred 
miles in an hour. The lease is void. 


(6.) A gives Rupees 500 to B on condition that he shall marry A’s 
daughter C. At the date of the transfer C was dead. The transfer is void. 


(c.) A transfers Rupees 500 to B on condition that she shall murder 
C. The transfer is void. 


(d.) A transfers Rupees 500 to his neice C if she will desert her hus- 
band. The transfer is void. ; 


26. Where the terms of a transfer of property impose 

Fulflment of condition &@ Condition to be fulfilled Pefore a per- 
precedent. son can take an interest in the property, 
the condition shall be deemed to have been fulfilled if it has 
been substantially complied with. 
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Illustrations. 

(a.) A transfers Rupees 5,000 to B on condition that he shall marry 
with the consent of C, D, and E. E dies. B marries with the consent of C 
and D. B is deemed to have fulfilled the condition. 

(6) A transfers Rupees 5,000 to B on condition that he shall marry 
with the consent of C, D, and E. B marries without the consent of C, D 
and ®, but obtains their consent after the marriage. B has not fulfilled the 
condition. 

97. Where, on atransfer of property, an interest there- 

in is created in favor of one person, and 
1 transfer to ° ° - 
coupled with by the same transaction an ulterior dis- 
to unother on fail- position of the same interest is made in 
ure of prior disposition. Be ett ang et -f is : a oiegl 
under the transfer shall fail, the ulterior disposition shall take 
effect upon the failure of the prior disposition, although the 
failure may not have occurred in the manner contemplated 
by the transferor. 

But where the intention of the parties to the transaction 
is that the ulterior disposition shall take effect only in the 
event of the prior disposition failing in a particular manner, 
the ulterior disposition shall not take effect unless the prior 
disposition fails in that manner. 

| Illustrations. 

(a.) <A transfers Rupees 500 to B on condition that he shall execute a 
certain lease within three months after A’s death, and, if he should neglect 
to do so, to C. B dies in A’s lifetime. The disposition in favor of C takes 
effect. 

(b.) A transfers property to his wife; butin case she should die in his 
lifetime, transfers to B that which he had transferred to her. A and his 
wife perish together, under circumstances which make it impossible to prove 
that she died before him. The disposition in favor of B does not take effect. 

28. Ona transfer of property, an interest therein may 

. be created to accrue to any person with 

Ulterior transfer condi- h *,e * 

onal on happening or not the condition superadded that, in case a 
a A specified uncertain event shall happen, 
Se nb. ° 

such interest shall pass to another per- 
son, or that, in case a specified uncertain event shall not hap- 
pen, such interest shall pass to another person. In each case 
the dispositions are subject to the rules contained in Sections 
ten, twelve, twenty-one, twenty-two, twenty-three, twenty- 
four, twenty-five, and twenty-seven. 

29. An ulterior disposition of the kind contemplated by 
subseqaent. — p effect unless the condition is strictly ful- 


filled. 
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Ilinstration. 

A transfers Rupees 500 to B, to be paid to him on his attaining his 
majority or marrying, with a proviso that, if B dies a minor, or marries 
without C’s consent, the Rupees 500 shall go to D. B marries when only 
17 years of age, without C’s consent, The transfer to D takes effect. 

Prior disposition not af- 30. If the ulterior disposition is 
fected by invalidity of ul- not valid, the prior disposition is not af- 
terior disposition. = <= = 


Illustration. 

A transfers a farm to B for her life, and, if she do not desert her hus- 
band, to C, B is entitled to the farm during her life as if no condition had 
been inserted, * 

31. Subject to the provisions of Section twelve, on a 
Bitten vias Gea cat tetas transfer of property an interest therein 
shall cease to have effects May be created with the condition 
in case specified uncertain sguyuperadded that it shall cease to exist in 

event happens or does not a ‘ 
happen. case a specified uncertain event shall 
happen, or in case a specified uncertain 

event shall not happen. 
Illustrations. 

(a.) A transfers a farm to B, for his life, with a proviso that, in case B 
cuts down a certain wood, the transfer shall cease to have any effect. B cuts 
down the wood. He loses his life-interest in the farm. : 


(b.) A transfers a farm to B, provided that, if B shall not go to Eng- 
land within three years, after the date of the transfer, his interest in the 
farm shall cease. B does not go to England within the term prescribed. 
His interest in the farm ceases. 


32. In order that a condition that an interest shall cease 
Snch condition must nop to exist may be valid, it is necessary that 
be invalid. the event to which itrelates be one which 
could legally constitute the condition of the creation of an 
interest. 
33. Where, on a transfer of property, an interest there- 
. St in is created subject to a condition that 
Transfer conditional on . , 
performance ofuct,no time the person taking it shall perform a cer- 
for perfor tain act, but no time is specified for the 
mance. -,6 ° 
performance of the act, the condition is 
broken when he renders impossible, permanently or for an 
indefinite period, the performance of the act. 
34. Where an act is to be performed by a person either as 
Transfer conditional on & Condition to be fulfilled before an in- 
performance of act, time terest created on a transfer of property 
Pere FHee ees is enjoyed by him, or as a condition on 
the non-fulfilment of which the interest is to pass from him 
to another person, and a time is specified for the performance 
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of the act, if such performance within the specified time is 
prevented by the fraud of a person who would be directly be- 
nefited by non fulfilment of the condition, such further time 
shall as against him be allowed for performing the act as shall 
be requisite to make up for the delay caused by such fraud. 
But, if no time is specified for the performance of the act, then, 
if its performance is by the fraud of a person interested in the 
non-fulfilment of the condition rendered impossible or indefi- 
nitely postponed, the condition shall as against him be deem- 
ed to have been fulfilled. 
Election. 


35. Where a person professes to transfer property which 
he has no right to transfer, and as part 
of the same transaction confers any be- 
nefit on the owner of the property, such owner must elect 
either to confirm such transfer or to dissent from it; and in 
the latter case he shall relinquish the benefit so conferred, and 
the benefit so relinquished shall revert to the transferor or his 
representative as if it had not been disposed of, 
subject nevertheless, 

. where the transfer is gratuitous, and the transferor has, 
before the election died or otherwise become incapable of 
making a fresh transfer, 

and in all cases where the transfer is for consideration, 

to the charge of making good to the disappointed trans- 
feree the amount or value of the property attempted to be 
transferred to him. 


Election when necessary. 


Illustration. 

The farm of Sultanpnor is the property of Cand worth Rupees 800, A by 
an instrument of gift professes to transfer it to B, giving by the same in- 
strument Rupees 1,000 to C. C elects to retain the farm. He forfeits the 
gift of Rupees 1,000. 

To the same case, A dies before the election. His representative must, 
out of the Rupees 1,000, pny Rupees SCO to B. 

The rule in the first paragraph of this section applies 
whether the transferor does or does not believe that which he 
professes to transfer to be his own. 

A person taking no benefit directly under a transaction, 
but deriving a benefit under it indirectly, need not elect. 

A person who in his own capacity takes a benefit under 
the transaction may in another dissent therefrom. 

Exception to the last preceding four rules.—Where a par- 
ticular benefit is expressed to be conferred on the owner of the 
property which the transferor professes to transfer, and such 
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benefit is expressed to be in lieu of that property, if such 
owner claim the property, he must relinquish the particular 
benefit, but he isnot bound to relinquish any other benefit 
conferred upon him by the same transaction. 

Acceptance of the benefit by the person on whom it is 
conferred constitutes an election by him to confirm the trans- 
fer, if he is aware of his duty to elect, any of those circum- 
stances which would influence the judgment of a reasonable 
man in making an election, or if he waives enquiry into the 
circumstances. 

Such knowledge or waiver shall, in the absence of evi- 
dence to the contrary, be presumed, if the person on whom 
the benefit has been conferred has enjoyed it for two years 
without doing any act to express dissent. 

Such knowledge or waiver may be inferred from any act 
of his which renders it impossible to place the persons inter- 
ested in the property professed to be transferred in the same 
condition as if such act had not been done. 

Illustration. 

A transfers to B an estate to which C is entitled, and as part of the 
same transaction gives C a coal-mine.. C takes possession of the mine, and 
exhausts it. He has thereby coufirmed the transfer of the estate to B. 

If he does not, within one year after the date of the trans- 
fer, signify to the transferor or his representatives his intention 
to confirm or to dissent from the transfer, the transferor or 
his representatives may, upon the expiration of that period, 
require him to make his election ; and, if he does not comply 
with such requisition within a reasonable time after he has 
received it, he shall be deemed to have elected to confirm the 
transfer. 

In case of disability, the election shall be postponed until 
the disability ceases, or until the election is made by some 
competent authority. 

Apportionment. 

36. In the absence of a contract or local usage to the 
Apportionment of peri COUtrary, all rents, annuities, pensions, 
odical payments on deter. Gividends, and other periodical payments 
miuation of interest of in the nature of income, shall, upon the 
ee ea transfer of the interest of the person en- 
titled to receive such payments, be deemed, as between the 
transferor and the transferee, to accruc due from day to day, 
and to be apportionable accordingly, but to be payable on the 

days appointed for the payment thereof. 
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37. When, in-consequence of a transfer, property is 
Apportionment of benefit Givided and held in several shares, and - 

of obligation -on severance. thereupon the benefit of any obligation 
relating to the property as a whole passes from one to several 
owners of the property, the corresponding duty shall, in the 
absence of a contract to the contrary amongst the owners, be 
performed in favor of each of such owners in proportion to 
the value of his share in the property, provided that the duty 
can be severed, and that the severance does not substantially 
increase the burden of the obligation ; but if the duty cunnot 
be severed, or if the severance would substantially increase the 
burden of the obligation, the duty shall be performed for the 
benefit of such one of the several owners as they shall jointly 
designate for that purpose: 


Provided that no person on whom the burden of the ob- 
ligation lies shall be answerable for failure to discharge it in 
manner provided by this section, unless and until he has had 
reasonable notice of the severance. 

Nothing in this section applies to leases for agricultural 
purposes, unless and until the Local Government, by notifica- 
tion in the official Gazette, so directs 


Illustrations. 


(a.) A sells to B, C and D a bouse situate in a village, and leased to B 
at an annual rent of Rupees 30 and delivery of one fat sheep, B having 
provided half the purchase-money, and C and D one quarter each. EH, having 
notice of this, must pay Rupees 15 to B, Rupees 75 to OC, and Rupees 74 
to D, and must deliver the sheep according to,the, joint direction of B, O, 
and D. 

(4.) In the same case, each house in the village being bound to provide 
ten days’ labor each yearon a dyke to prevent inundation, E had ayreed 
as a term of his lease to perform this work for A. B, C, aud D, severally 
require E to perform the ten days’ work dueon account of the house of 
each. E is not bound to do more than ten days’ work in all, according to 
such directions as B, C, and D, may join in giving. 

Wotes. 

The necessity for the apportionment of benefit of obligation arises in 
case where property held by one owner is transferred in bits to several. 

A sale of a share ina tenure, let ont to a tenant in its entirety, does 
not of itself necessarily effect a severance of the tenure or an apportionment 
of the rent ; but if a purchaser of the share desires to have such & severance, 
he is entitled to enforce it. If he takes no steps for the purpose, then, the 
tenant is justified in paying the entire rent to all the parties jointly entitled 
to it. But, if the purchaser desires to effect a severance of the tenure and 
an apportionment of the rent, he must give the tenant due notice to that 
effect ; and then, if the parties cannot agree to an apportionment the pur- 
chaser may sue the tenant for the purpose of having the rent apportioned, 
making all other co-sharers parties to the suit.—I. L. R., 5 Cal. 902. 
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(B).—Transfer of Immoveable Property. 


38. Where any person, authorized only under circum- 
Transfer by person autho- Stances in their nature variable to dis- 
rized only under certain pose of immoveable property, transfers 
circamstances to transfer. = such property for consideration, alleging 
the existence of such circumstances, they shall, as between the 
transferee on the one part and the transferor and other persons 
(if any) affected by the transfer on the other part, be deemed 
to have existed, if the transferee, after using reasonable care 
to ascertain the existence of such circumstances, has acted in 
good faith. 

Iliustration. - 

A, a Hindu widow, whose husband was left collateral heirs, alleging 
that the property held by her as such is insufficient for her maintenance, 
agrees, for purposes neither religious nor charitable, to sell a field, part of 
such property, to 8B. B satisfies himself by reasonable inquiry that the in- 
come of the property is insufficient for A’s maintenance, and that the sale of 
the field is necessary, and, acting in good faith, buys thefield from A. As 
between B on the one part and A and the collateral heirs on the other 
part, a necessity for the sale shall be deemed to have existed. 

39. Where a third person has a right to receive main- 
Transfer where thira tenance, or a provision for advancement 
person is entitled to main- Or marriage, from the profits of immove- 
sooner able property, and such property is 
transferred with the intention of defeating such right, the 
right may be enforced against the transferee, if he has notice 
of such intention, or if the transfer is gratuitous; but not 
against a transferee for consideration and without notice of 
the right, nor against such property in his hands. 
Illustration, 

A, a Hindu, transfers Sultanpur to his sister-in-law B in lieu of her 
claim against him for maintenance ia virtue of his having become entitled 
to her deceased husband’s property, and ayrees witb her that, if she is dis- 
possessed of Sultaupur, A will transfer to her an equal area out of sueh of 
several other specified villages in his possession as he may elect. A sells 
the specified villages to C, who buys in good faith, without notice of the 
agreement. B is dispossessed of Saltanpur. She has no claim on the yvil- 
Jages transferred to C. 

Notes. . 

Plaintiff purchased a house in execution of a decree against R, while a 
suit was pending against R by the defendant for maintenance against the 
house, which was since decreed in her favour. Held, that what the plaintiff 
brought from R was his right, title and interest in the honse, which, being 
subject to the decree in the defendant’s pending suit; the plaintiff’s purchase 
was likewise subject to the same, and the circumstance that the plaintiff 
had placed a prior attachment on the house made no difference. The plain- 
tiff therefore could not eject the defendant during her life-time.—I, L. R., 
6 Bom. 567. 


“42 TRANSFER OF PROPERTY. [Sxc. 40. 


An owner of property made a grant therefrom of an annuity, with a 
proviso that, in case of failure to pay the same, the grantee and her heirs 
should be entitled to take possession of the property. He subsequently mort- 
gaged the same property, by an instrument which set out that it was his 
absolutely. After this he paid the annuity till the death of the grantee, 
whose heir he was. The mortgagees obtained a decree upon their deed, 
and in execution thereof the property was attached and sold, and the decree- 
holders obtained possession. The heirs of the mortgagor sued the decree- 
holders for recovery of possession, and for arrears of the annuity claiming 
under the terms of the grant :— Held, that the charge merged and wos ex- 
tinguished, and as the grantor had professed to transfer the property to the 
mortgagees unincumbered, he was buund to give it over to them free from 
incumbrance, and it wonld not lie in his mouth, nor in the mouths of his 
heirs, to set up the charge against the mortgagees and their vendees.— 


7 Al. 864. 
40. Where, for the more beneficial enjoyment of his own 
Burden of obligation im. 2moveable property, a third person 
posing restriction on useof has, independently of any interest iu 
send: the immoveable property of another or 
of any easement thereon, a right to restrain the enjoyment 
of the latter property, or to compel its enjoymentin a parti- 
cular manner, or 
where a third person is entitled to the benefit of an ob- 
Seee AOuh ek aued: ligation arising out of contract, and an- 
ed to ownership, but not mexed to the ownership of immoveable 
amounting to interest or property, but not amounting to an in- 
terest therein or easement thereon, 


such right or obligation may be enforced against a trans- 
feree with notice thereof or a gratuitous transferee of the pro- 
perty affected thereby, but not against a transferee for con- 
sideration and without notice of the right or obligation, nor 
against such property in his hands. 


Illustration. 
A contracts te sell Sultanpur to B. While the contract is still in force, 
he sells Sultanpur to ©, who has notice of the contract. B may enforce the 
contract against C to the same extent as against A. 


Notas. 

A, by oral agreement, agreed to grant two mokurari leases of certain 
properties upon certain terms to B, and thereupon executed two muvokurari 
leases in favor of B, which were not however registered and delivered. 
Afterwards, A granted two mukurari leases of the same mouzas, upon terms 
more favourable to himself, to C and D, who, at the time of such grant, bad 
notice of A’s previous agreement with B. Held, in a suit for specific per- 
formance brought by B against A, to which C and D were added as defend- 
ants, that, notwithstanding the provisions of sections 49 and 50 of the 
Registration Act III of 1877, B could obtain decree for specific relief, and a 
declaration that the leases to C and D were void as against him.—6 Cal. 
534. See also M. H. C. R., 2-14 and 6-75. 
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In January 1883 a decree was obtained upon a bond executed in October 
1875, whereby certain immoveable property was made security for a loan, 
the transaction being described not by the word * rehan” or mortgage, but 
by the words “ark” and “ mustaghraq.” The instrument contained no ex- 
press covenant for sale of the property in default of payment, but it con- 
tained a covenant prohibiting alienation until payment, and a stipulation 
that, in the event of the property specified being destroyed or proving 1n- 
sufficient to satisfy the debt, the obligce might realize the amount from the 
obligor’s person and other property. The decree directed the sale of the pro- 
perty as in the terms of an ordinary decree for the sale of mortgaged pro- 
perty. In 1885, before any steps had been taken in execution of the decree, 
the same property was sold in execution of a simple money decree against 
the obligur, and the purchaser obtained possession. It was found as a fact 
that at the time of the sale the bond of October 1575, and the decree thereon 
of January 1883, were not notified, but through no fault of the obligee de- 
cree-holder, and that the purchaser was a bona fide transferee for value with- 
out notice of the bond and decree. Held that the words * ark” and must- 
aghraq” used in the bond implied a power of sale in default and denoted a 
mortgage without possession : that the transaction, though entered into 
prior to the passing of the Transfer of Property Act (IV of 1882), must be 
regarded as amounting to asimple mortgage as defined in sec. 58 (b) of that 
Act, and not as merely creating a charge as defined in sec. ]00; and that 
consequently the rights of the obligee must prevail over those of the sub- 
sequent bona fide purchaser for valne without notice of the bond and the 
decree thereon. Held also by Mahmood, J., that the title of the judgment- 
debtor at the time of the sale in 1885 in execution of the simple money decree 
was subject to the mortgage decree of January 1883, and the purchaser at 
that sale could acquire no higher title than the judgment-debtor possessed, 
and was equally bound by the terms of the decree of January 1883, in res- 
pect of the property which he had purchased, and could not prevent the pro- 
perty being sold under that decree except by paying up the decretal money. 
Unnopoorna Dassee v, Nufur Poddar and Rajah Enayet Hossein v. Giridhari 
Lal referred to. Per Mahmood, J.—The power of sale mentioned in sec. .58 
(6) of the Transfer of Property Act is not a power in the mortgagee to bring 
the mortgaged property to sale independently of a Court. The observations 
on this point of Muttuswami Ayyar,J., in Rangasamiv. Muttu Kumarrappa, 
of Birdwood and Jardine, J J.. in Khemji Bhagvandas v. Rama and of 
Petheram, C. J., in Sheoratan Kuar v. Mahipal Kuar, dissented from. The 
natare of simple mortgage, hypothecation, cbarge,and lien discussed. Aliba 
v. Nanu, Martin v. Pursram Raj Coomer Ram Gopal Narain Singh v. Ram 
Dutt Chowdhry, Moti Ram v. Vitai, Gopal Pandey v. Parsotam Das, Shib 
Lal v. Ganga Prasad, Girdhar Ranchoddas v, Hakamehand Revachand, 
Sobhagchand Gulabchand v. Bhaichand, Naran Purshotam v. Daolatram 
Virchaud, and Durga Prasad v. Shambhn Nath referred to.—I.L.R.,13 Al. 28 


Where, with the consent, express or implied, of the 

Transfer by ostensible persons interested in immoveable pro- 
Owner: perty, a person is the ostensible owner 
of such property, and transfers the same for consideration, the 
transfer shall not be voidable on the ground that the trans- 
feror was not authorized to make it: provided that the trans- 
feree, after taking reasonable care to ascertain that the trans- 
feror had power to make the transfer, has acted in good faith. 
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Wotes. 


In a suit by a mortgagee against the father and sons to recover the 
mortgage-debt created by the father :—Held, that it was incumbent on the 
plaintiff to shew for what purpose the loan was contracted, and that that 
purpose was one which justified the father in charging, or which tbe plain- 
tiff had at least good grounds for believing did justify the father in charg- 
ing, the son’s interests in the ancestral immoveable property.—I. L. R., 
2 Cal. 438. 

A purchaser for value from the ostensible owner without notice of the 
right of the henamidar was held entitled to get possession of the property 
purchased, from the benamidar.—7 Cal. 199. 

See also I. L. R., 5 Cal. 855, 6 Cal. 749 and 8 Cal. 131. Also 6 Bom. 
165 and 168. 


42. Where a person transfers any immoveable pro- 
Transfer by person hav- Perty, reserving power to revoke the 
ing authority to. revoke transfer, and subsequently transfers the 
Seren property for consideration to another 
transferee, such transfer operates in favor of such transferee 
(subject to any condition attached to the exercise of the 
power) as a revocation of the former transfer to the extent of 
the power. 


Illustration. 


A lets a house to B, and reserves power to revoke the lease if, in the 
opinion of a specified surveyor, B should make a use of it detrimental to its 
value. Afterwards A, thinking that such a use has been made, lets the 
house to C. This operates as a revocation of B’s lease subject tothe opinion 
of the surveyor as to B’s use of the house having been detrimental to its 


value. 


43. Where a person erroneously represents that he is 
._. authorized to transfer certain immove- 
Trensfer by unanthoriz- 
ed person who snbsequent- able property, and professes to transfer 
ly acquires interest in pro” such property for consideration, such 
perty transferred. Q > 
transfer shall, at the option of the trans- 
feree, operate on any interest which the transferor may ac- 
quire in such property, at any time during which the contract 
of transfer subsists. 


Nothing in this section shall impair the right of trans- 
ferees in good faith for consideration without notice of the 
existence of the said option. 


Illustration. 

A, Hindu, who has separated from his father B, sells to C three 
fields, X, Y and Z, representing that A is authorized to transfer the same. 
Of these fields, Z does not belong to A, it having been retained by Bon 
the partition ; but, on B’s dying, A as heir obtains Z. C, not having rescind- 
ed the contract of ‘sale, may require A to deliver Z to him. 
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Note. 

Held, that a statement in anawer to interrogatories, which was made 
by the purchaser of mortgaged property, to the effect that at the time of 
the purchase, he was aware of the mortgage and believed that it had been 
satisfied, was no proof of the purchase having been made after notice of a 
prior mortgage, inasmuch as it was incousistent with the knowledge of 
existing incumbrance.—I. L. R., 7 Al. 590. 
nN See I. L. R., 14 Madr. 459, noted under sec. 18 of the Specific Relief 

ct. 

Where one of two or more co-owners of immove- 
able property legally competent in that 
behalf transfers his share of such pro- 
perty or any interest therein, the transferee acquires, as to 
such share or interest, and so far as is necessary to give effect 
to the transfer,the transferor’s right to joint possession or other 
common or part enjoyment of the property, and to enforce a 
partition of the same, but subject to the conditions and liabili- 
ties affecting, at the date of the transfer, the share or inter- 
est so transferred. 


Where the transferee of a share of a dwelling-house be- 
longing to an undivided family is not a member of the 
family, nothing in this section shall be deemed to entitle him 
= joint possession or other common or part enjoyment of the 

ouse. 


i Transfer by one co-owner. 


Note. 


A purchaser from a member of an undivided Hindn family of that mem- 
ber’s share in a specific portion of the ancestral family property cannot sue 
for a partition of that portion alone and obtain an allotment to himself by 
metes and bounds of his vendor’s share in that portion of the property.—TI. 
L. R., 13 Madr. 275. 


Where immoveable property is transferred for 
Joint transfer for cone Consideration to two or more persons, 
sideration. and such consideration is paid out of a 
fund belonging to them in common, they are, in the absence 
of a contract to the contrary, respectively entitled to interests 
in such property identical, as nearly as may be, with the in- 
terests to which they were respectively entitled in the fund ; 
and where such consideration is paid out of separate funds 
belonging to them respectively, they are, in the absence of a 
contract to the contrary, respectively entitled to interests in 
such property in proportion to the shares of the consideration 
which they respectively advanced. 


In the absence of evidence as to the interests in the fund 
to which they were respectively entitled, or as to the shares 
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which they respectively advanced, such persons shall be pre- 
sumed to be equally interested in the property. 


46. Where immoveable property 1s transferred for con- 

‘afer for coneider. Sideration by persons having distinct in- 

‘py persons having terests therein, the transferors are, in the 

eas absence of a contract to the contrary, 

entitled to share in the consideration equally, where their in- 

terests in the property were of equal value, and, where such 

interests were of unequal value, proportionately to the value 
of their respective interests. 


Illustrations. 


(a.) A, owning a moiety, and B and C, each a quarter share, of mauza 
Saltanpur, exchange an eighth share of that mauza for a quarter share of 
mauaza Lalpura. There being no agreement to the contrary, Ais entitled to an 
eighth share in Lalpura,an Band C each to a sixteenth share in that mauza. 

(b.) A, being entitled to a life-interest in mauza Atrali and B and C to 
the reversion, sell the mauza for Rupees 1,000. A’s life-interest is ascertained 
to'’be worth Rupees 600 ;sx the reversion, Rupees 400. A is entitled to receive 
Rupees 600 out of the purchase-money ; B and C to receive Rupees 400. 


4'7. Where several co-owners of immoveable property 
by co-ownersof transferasharetherein without specifying 
in common property. that the transfer is to take effect on any 
particular share or shares of the transferors, the transfer, as 
among such transferors, takes effect on such shares sat aera 
where the shares were equal, and where they were unequal, 
proportionately to the extent of such shares. 
Illustration, 
A, the owner of an eight-anna share, and B and C, each the owner of 
a four-anna share, in mauza Suitanpur, transfer a two-anna share in the 
mauza to D, without specifying from which of their several shares the 
transfer is made. To give effect to the transfer, one-anna share is taken from 
the share of A, and half-an-anua share from each of the shares of B and C. 
48. Where a person purports to create by transfer at 
Priority of rights creat. Gifferent times rights in or over the same 
eerhy tranator: immoveable property, and such rights 
cannot all exist or be exercised to their full extent together, 
each later created right shall, in the absence of a special con- 
‘tract or reservation binding the earlier transferees, be subject 
to the rights previously created. 


49. Where immoveable property is transferred for con- 
Transferee’s right under 8ideration,and such property or any part 
policy, ‘ thereof is at the date of the transfer in- 
sured against loss or damage by fire, the transferee, in case 
of such loss or damage, may, in the absence of a contract to the 
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contrary, require any money which the transferer actually 
receives under the policy, or so much thereof as may be ne- 
cessary, to be applied in reinstating the property. 


50. No person shall be chargeable -with any rents or 

Rent bona fide paid to Profits of any immoveable property, 

holder underdetective Which he has in good faith paid or deli- 

ree vered to any person of whom he in good 

faith held such property, notwithstanding it may afterwards. 

appear that the person to whom such payment or delivery was 
made had no right to receive such rents or profits. 

Illustration. 
A lets a field to B at a rent of Rupees 50, and then transfers the field 
to C. B, having no notice of the transfer, in good faith pays the rent to A. 
B is not chargeable with the rent so paid. 

51. When the transferee of immoveable property makes 

Improvementa made by &8NY_ improvement on the property, be- 

bona fide holders under de- Jieviug im good faith that he is absolu- 

a tcly entitled thereto, and he is subse- 


quently evicted therefrom by any person having a better title, 
the trunsferee has a right to require the person causing the 
eviction either to have the value of the improvement estimat- 
ted and paid or secured to the transferee, or to sell his inter- 
est in the property to the transferee at the then market value 
thereof irrespective of the value of such improvement. 


The amount to be paid or secured in respect of such im- 
provement shall be the estimated value thereof at the time of 
the eviction. 

When, under the circumstances aforesaid, the transferee 
has planted or sown onthe property crops which are growing 
when he is evicted therefrom, he is entitled to such crops and 
to free ingress and egress to gather and carry them. 


Note. 

Although a successful pre-emptor becomes substituted for the original 
transferee, and thus becomes entitled to the benefits of the transfer, those 
benefits cannot be claimed by him for any period antecedent to such sub- 
Stitution itself, and a pre-emptor, before his pre-emption is actually en- 
forced, possesses no such right in the subject of pre-emption as would en- 
titled him toany benefits arising out of the property which he is entitled 
to take but has not yet taken. The original vendee cannot, whilat he is in 
Possession, be regarded as @ trespasser, who would have no right to enjoy 
the usufruct of the property which he has purchased. Uodan Siugh v.Muneri 
Khan dissented from. Manik Chand v. Rameshur Rae, Buldio Pershad v. 
Mohun, and Ajudhiav. Baldeo Singh followed:—Held, with reference to 
the last paragraph of sec. 51 of the same Act, that the Courts below were 
wrong in subjecting their decrees in favour-of the plaintiff to the gondition 
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that the defendant should not be evicted till the crops he had sown were 
eut.—I. L. B., 8 Al. 502. 


52. During the active prosecution in any Court having 
Transfer of property 2Uthority in British India, or established 
pending suit relating theree beyond the limits of British India by 
< the Governor-General in Council, of a 
contentious suit or proceeding in which any right to immove- 
able property is directly and specifically in question, the pro- 
perty cannot be transferred or otherwise dealt with by any 
party to the suit or proceeding so as to affect the rights of 
any other party thereto under any decree or order which may 
be made therein, except under the authority of the Court 
and on such terms as it may impose. 


Notes. 

A transfer of ownership of immoveable property is not a sale of an 
actionable claim, although the owner at the time of the sale may not be in 
possession. A and B being owners of an 8-annas share of certain immove- 
able property sold it under a kobala to C and D. At the time of the sale 
X and Y were in adverse possession of the share :—Held, that the transac- 
tion wasa sale under section 52 of the Transfer of Property Act, to which 
‘the provisions of Chapter 8 of the Act, specially those of Section 135, were 
inapplicable. Semble, Section 135 refers to claims for money of some kind 
or the like, although the money claim may be a charge on immoveable pro- 
perty.— I. L. R., 13 Cal. 297. 

A on the 9th September 1883 sold certain immoveable property to S for 
Rs. 99-12 by means of a conveyance which was not registered. On the 29th 
September 1883 S instituted a suit against A on that conveyance to obtain 
possession of the property. On the 5th October 18383, when that suit was 
pending, but before the summons was served on A, A by a duly registered 
conveyance sold the same property to R for Rs. 198-8. In the suit filed by 
S, A filed a written statement, but did not further contest it, and S obtained 
a decree and got possession of the property. In a suit subsequently brought 
by R to obtain possession of the property from S upon the ground that his 
registered conveyance was entitled to priority over the unregistered docu- 
ment of S, it was contended that, R’s purchase having been made whilst 
S's suit was pending, his title could not prevail against that of S. Held, that 
the doctrine of lis pendens did not apply to the facts of the case, as at the 
time of R’s purchase there was no contentious suit or proceeding in exis- 
tence, the summons in 8’s suit not having been then served.—15 Cal. 647. 


As soon as the filing of the plaint is brought to the notice of the de- 
fendant, the proceeding becomes contentious, and any alienation subsequent 
to that is snbject to the doctrine of lis pendens. A mortgage was executed on 
25th Jane and was registered. On the same day, a prior mortgagee filed a 
suit against the mortgagors on an unregistered mortgage of the same land : 
he obtained a decree and attached the mortgage property :—Held, that the 
registered mortgagee was entitled to priority and his mortgage was not af- 

‘fected -by the rule of lis pendens.—12 Madr. 180. 

Pending a suit for partition of land, &c., two of the parties to the suit 
sold part of the land in question to a stranger who was not brought on to 
the record. After the execution of the sale-deed the parties to the suit entered 
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into acompromise and a decree was passed by consent accordingly. In a suit 
by the purchaser for possession of the Jand sold to him: Held, the purcha- 
ser was not bound by the decree passed by consent.—12 Madr. 439. 


Of the three owners of certain properties, two executed a mortgage 
of their interest in December 1872. In 1879 a creditor of the three obtainu- 
ed a money-decree against them, and, in execution, attached, taster alia, 
the properties subject to the mortgage. In July 1880 the mortgagee inter- 
vened ip execution, and an order having been made directing that the pro- 
perty be sold subject to his mortgage lien, filed a suit upon his mortgaye. 
The property wus bronght to sale in execution of the money-decree in 
November 1880, and the defendant became the purchaser. The mortgagee 
obtained a decree in the following February, and the mortgaged property 
was sold in execution in March 1884 and was purchased by one who as- 
signed bis interest to the plaintiff :—Held, that the defendant’s purchase 
was subject to the doctrine of lis pendens.— 14 Madr. 491. 

The plaintiffs sought to recover possession from the defendants of cer- 
tain land claimiug uudera kararnama executed to them by one Mutyawa. 
The defendauts contended that Mutyawa had never been in possession of 
the land. The lower appellate Court held that as Mutyawa was not in pos- 
session at the time when the hararnama was executed, the plaintiff’s claim 
was not maintainable. On appeal to the High Court :—Weld, reversing the 
decree of the lower appellate Court, that the circumstance of Mutyawa’s 
not having been in possession at the time the kararnama was executed, did 


not prevent the plaintiffs from recovering possession from the defendants.— 
9 Bom. 324. 


Two properties, A and B, belonging to different owners, were mortgaged 
under a joint bond tor the same debt. The mortgagee put his bond in suit, 
and, having obtained a decree, caused property A to be sold, the proceeds 
of which proved more than sufficient to satisfy the whole mortgage-debt. 
Before such sale, however, X had, in execution of a simple money-decree, 
acquired a shure in property A. X accordingly sued for contribution from 
property B, in that, so faras his share in property A went, he had satistied 
the mortyage-debt, and ultimately obtained a decree in his favor; but, 
during the pendency of that litigation, property B had been transferred to 
Y. Heldthat Y must take the property subject X’s right to contribution 
from it in respect of the loss of his share in property A.—13 Al. 371. 

53. Every transfer of immoveable property, made with 
intent to defraud prior of subsequent 
transferees thereof for consideration, or 
co-owners or other persons having an interest in such property, 
or to defeat or delay the creditors of the transferor, is void- 
able at the option of any person so defrauded, defeated, or de- 
layed. 

Where the effect of any transfer of immoveable property 
is to defraud, defeat, or delay any such person, and such trans- 
fer is made gratuitously or for a grossly inadequate consider- 
ation, the transfer may be presumed to have been made with 
such intent as aforesaid. 

Nothing contained in this section shall impair the rights 
of any transferee in good faith and for consideratiop. 


7 


Fraudulent transfer. 
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: Notes. 


A voluntary transfer of property by way of gift, if made dona fide and 
not with the intention of defrauding creditors, is valid as against creditors. 
—4 M. H.C. R., 84. 

Held that one co-sharers in a joint and undivided estate cannot deal with 
his share so as to affect the other co-sharers, but his assignee takes subject 
to their rights.—I. L. R., 4 Cal. 510. 

The creditors of the ancestor, or testator, may follow his lands into the 
possession of a purchaser from the heir or devisee, if it can be proved that 
such purchaser knew (1) that there were debts of the ancestor or testator 
left unsatisfied ; and also (2) that the heir or devisee to whom he paid his 
purchase-money intended to apply it otherwise than in the payment of such 
debts. But a purchaser ignorant on either of these points as a safe title, for 
no duty is cast upon the purchaser from the heir or devisee, to enquire 
whether there any debts of the ancestor, or testator, or to see to the appli- 
cation of his purchase-money, even when there is an express charge of debts 
by the testator on the devised estate ; at least when the devisee is also exe- 
cutor, and in such a case, the burden of proof is entirely on the creditor to 
show that the purchaser from the devisee had notice that the latter intended 
to misapply the purchase-money.—4 Cal. 897. Also 8 Cal. 79. 

In 1861, A mortgaged by deed certain land to B, who obtained adecree 
thereon in 1864. The decree, remained unexecuted. In 1869, the lands were 
sold in execution of a money-decree against A ; and C became the purchaser. 
Thereupon, B, (the defendant,) began to attach the lands in execution of 
his decree obtained in 1864. Then, C (the plaintiff) objected to the attach- 
ment by petition, which was rejected. Hence this suit by C for possession 
on the ground that the mortgage on which decree was obtained in 1864 was 
a fictitious transaction, which was found to beso by the lower Conurts. 

Judgment.—‘* The contention is that the decree obtained (by B), what- 
ever basis it rested on, caused a transfer of ownership to the intended ex- 
tent; but looking to the current of recent decisions, we think that they 
shew a strong tendency to refuse effect to fraudulent and fictitious trans- 
actions, and undo them even in the interest of a party, where that can be 
done without unreasonable prejudice to the other party. And, if such trans- 
actions will be set aside even at the suit of a party, much more may they 
be treated as a nullity in the interest of an innocent purchaser for value. 
If the ostensible sale or mortgage was really a mere colorable transaction, 
the vendee from the mortgagor can claim that it be disregarded, even though 
the frand has been carried a stage further, so as to give to the sham 
mortgage the corroboration of a decree, which is then allowed to lie by un- 
executed for several years. The Courts will be slow and cautious in arriv- 
ing at a conclusion that, where a decree has actually been obtained, it has 
not had its natural effect ; but they must at the same time guard against 
its being made a means of furthering frand and duplicity. Here, the Courts 
below have concurred in finding that this was the purpose of the mortgage, 
and we feel justified therefore in refusing to allow it to operate as against 
C’s subsequent purchase.”’—3 Bom. 30. 

A decree-holder instituted a suit against his judgment-debtor and the 
Jatter’s son for a declaration that a gift by the judgment-debtor to his son 
of certain property was fraudulent, and that such property was liable to be 
taken in execution of the decree. He/d, that, such gift having been made 
by the donor out of natural love and affection for the donee and in order to 
secure a provision for him and his descendants, and therefore for good con- 
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sideration, and having operated, and the donor having reserved to himself 
sufficient property to satisfy the decree, the mere fact that the donor reserv- 
ed to himself no property within the jurisdiction of the Court which made 
the decree was not a ground for holding that such gift was fraudulent and 
not made in good faith, and for setting it aside and allowing the decree- 
holder to proceed against the property transferred by it. 

The law relating to voluntary alienations explained.—2 Al. 891. 


See I. L. R., 13 Al. 371, noted under sec. 52. 


CHAPTERITI. 
Or SaLes oF IMMOVEABLE PROPERTY. 


54. ‘Sale’ is a transfer of ownership in exchange for 
a price paid or promised, or part-paid and 
part promised. 

Such transfer, in the case of tangible immoveable pro- 
perty of the value of one hundred rupees 
and upwards, or in thecase of a reversion 
or other intangible thing, can be made only by a registered 
instrument. 

In the case of tangible immoveable property of a value 
less than one-hundred rupees, such transfer may be made 
either by a registered instrument or by delivery of the pro- 
perty. 

Delivery of trangible immoveable property takes place 
when the seller places the buyer, or such person as he directs, 
in possession of the property. 

A contract for the sale of immoveable property is a con- 
tract that a sale of such property shall 
take place on terms settled between the 
parties. 

It does not, of itself, create any interest in or charge on 
such property. 


* Sale” defined. 


Sale how made. 


Contract for sale. 


Wotes. 

“ Tangible immoveable property’’—-means property that can be touched 
at once, 2. e., capable of being possessed or realized. 

“‘ Intangible thing” —means property incapable of being touched or pos- 
sessed at once, as in the case of sale of reversion, &c. 

It is to be observed that from the date of this Act, a sale could be effect- 
ed only by a registered instrument or by delivery of the property. Accord- 
ingly, it was held that one who holds under an unregistered deed of sale, the 
registration of which is not compulsory, and is in possession of the property 
conveyed, has a superior title to one who sets up a registered conveyance 
of a later date unaccompanied by possession. The second purchaser pre- 
sumedly has notice of the title of the first purchaser from the fact of pow 
session having been given.—I. L. R., 7 Cal. 753. 9 


52 TRANSFER OF PROPERTY. ; [Sxc. 54. 


This section virtually abolishes optional registration. No transfer can 
now be made, by an instrument in writing, unless itis registered. It is 
true that, in the case of possessory interests, the value of which is less than 
Rs. 100, an oral transfer coupled with possession will pass the property ; 
but there will be no such thing as a transfer in writing unless it is registered. 
—s8 Cal. 612. 

A registered transfer without delivery of possession will pass any inter- 
est in land whether in possession or otherwise ; and when the value of the 
interest amounts to Rs. 100, there is no other means of trnasferring it.—3 


Cal. 612. 


Section 54 of the Transfer of Property Act is not exhaustive or imper- 
ative in requiring that the transfer of immoveable property of less than Rs. 
100 should be made only by one of the modes there stated so as to confer a 
valid title. Where the plaintiff bought from the heirs of M, who were out 
of possession, their right title and interest in certain immoveable property, 
and such property was conveyed to the plaintiff by au unreyistered deed, 
registration of the deed (the property being of value of less than Rs. 100) not 
being compulsory: Held, in a suit to recoverthe property from persons in 
possession without title, that the sale conferred a valid title on the plaintiff, 
though not made by registered deed or by delivery of the property. The dic- 
tum of Garth, C. J., in Narain Chunder Chuckerbutty v. Dataram Roy, dis- 
sented from I. L. R., 8 Cal. 597.—16 Cal. 622. 

The transfer by sale of tangible immoveable property of a value less 
than one hundred rupees can be effected only by one of the two modes men- 
tioned in sec. 54, para. 3 of the Transfer of Property Act, viz., by a registered 
inatrument or by delivery of possession. Khatu Bibi v.§ Madhuram Barsick 
overruled.—19 Cal. 623. 

Plaintiff being in possession of certain land as an incumbrancer under 
a registered instrument agreed orally with the mortgagor in 1885 to pur- 
chase it. The mortgagor subsequently sold the land to others who took 
the conveyance which was registered with notice of the plaintiff’s mortgage 
and of the oral agreement with him. Plaintiff now sued for a declaration 
that the conveyance was not binding on him and for specific performance 
of the oral agreement :—Held, (1) that the suit was not bad for want of a 
prayer for delivery up and eancellation of the conveyauce ; (2) that the 
plaintifi’s possession ur.cer his incumbrance together with the agreement to 
sell was cquivalent to delivery of possession within the meaning of Regis- 
tration Act, sec. 48;(3 that the plaintiff was entitled to have the oral con- 
tract specifically enforced notwithstanding the subsequent registered sale.— 
13 Madr. 324. 

The wajib-ul-arzof a village gave theco-sharers a right of pre-emption 
ir cases where any one of them should wish to “ transfer his share wholly 
or partly by sale or mortgage.” One of the co-sharers entered into a transac- 
tion by which he transferred the possession of his share to a stranger for 
Rs. 300 and had mutation of names effected in the Revenue Department 
but, in order to avoid the right of pre-emption, the parties omitted to exe- 
cute or register a deed of sale in respect of the transfer :—Held, by the 
Full Bench (Mahmood, J. dissenting) that the transaction gave rise to the 
right of pre-emption within the meaning of the wajib-ual-arz. Per Pethram 
©. J.—That the terms of the wajib-ul-arz, meant thatif any co-sharer tiaras 
ferred his right wholly or partly, the right of pre-emption should arise ; that 
although the legal interest in the share was never transferred, the effect 
Of the transaction in question was to transfer absolutely the whole right of 
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possession from the vendor to the vendee, and that it was therefore such a 
transfer as letin the right of pre-emption. Per Straight J.—That inasmuch 
as the defendants deliberately omitted to observe the necessary legal formali- 
ty of a reyiatered instrument with the object of defeating the pre-emptive 
right, it was very doubtful whether a Court of equity would be justified in 
allowing them toset up,and in giving effect to, a defence based upon their 
own intentional evasion of the law. Per Oldfield and Brodhurst J. J.—That 
the failure of the parties to the transfer to comply with the requi:ements 
of section 54 of the Transfer of Property Act (1V of 1882), as to the manner 
in which the transfer should be made, did not alter the nature of the trans- 
action or affect the fact that a sale had been made, and could not affect a pre- 
emptoi’s right in respect of it. Per Mahmood. wJ—Thata valid and perfected 
sale was @& condition precedent to the exercise of the pre-emptive right; that 
in the present case nothing had happened which could properly be termed 
a‘ sale” within the meaning of the wajib-ul-arz; thatthe application for 
mutation of names not having been registered, the provisions of section 
54 of the Transfer of Property Act prevented it from taking effect as a sale, 
or passing the ownership from the vendor to the vendee ; and that therefore, 
under the wajib-ul-arz the right of pre-emption could not arise.—7 Al. 482. 

Non-payment of the purchase-money does not prevent the passing of 
the ownership of the property sold from the vendor to the purchaser ; and 
the latter, notwithstanding such non-payment, can maintain a suit for posses- 
sion of the preperty, subject to such equities, restrictions or conditions ag 
the nature of the case may require. Mohun Singh v. Shib Koonwer, Goor 
Parshad v. Nonda Singh, Heera Singh v. Ragho Nath Sahai and Umedmal 
Motirnam uv. Dawa referred to. The difference between an execrted contract 
of sale and an executory contract to sell observed on. Ikbal Begam v, 
Gobind Prasad dissented from. A deed of sale of immoveable property 
having been daly executed and registered and delivered, and the purchaser 
having paid a portion of the purchase-money to the vendor’s creditors—held, 
with reference to sec. 54 of the Transfer of Property Act (IV of 1882) that 
these facts amounted to a full transfer of ownership, and the purcharer 
could maintain a suit for possession of the property sold, notwithstanding 
that he had not paid the balance of the purchase-money to the vendor or to 
a mortgagee of the property, as stipulated in the deed.—11 Al. 244, 


See I. L. R, 10 Al. 20, noted under sec. 17 of the Indian Registration 
Act (IIL of i877.) 

55. In the absence of a contract to the contrary, the 

Rights and liabilities of buyer and the seller of immoveable pro- 
Pryor sod:arlior: perty respectively are subject to the 
liabilities, and have the rights, mentioned in the rules next 
following, cr such of them as are applicable to the property 
sold : 

(1) The seller is bound— 

(a) to disclose to the buyer any material defect in the 
property of which the seller is, and the buyer is not, aware, 
and which the buyer could not with ordinary care discover ; 

(6) to produce to the buyer on his request for examina- 
tion all documents of title relating to the property which are 
in the seller’s possession or power ; 


Le 


TRANSFER OF PROPERTY. [Sec. 55. 


(c) to answer to the best of his information all relevant 
questions put to him by the buyer in respect to the property 
or the title thereto ; 

(@) on payment or tender of the amount due in respect 
of the price, to execute a proper conveyance of the property 
when the buyer tenders it to him for execution at a proper 
time and place ; 

(e)} between the date of the contract of sale and the deli- 
very of the property, to take as much care of the property and 
all documents of title relating thereto which are in his posses- 
sion, as an owner of ordinary prudence would take of such pro- 
perty and documents ; 

(f/f) to give, on being so required, the buyer, or such 
person as he directs, such possession of the property as its 
nature admits ; 

(g)} to pay all public charges and rent accrued due in res- 
pect of the property up to the date of the sale, the interest on 
all incumbrances on such property due on such date, and, ex- 
cept where the property is sold subject to incumbrances, to 
discharge all incumbrances on the property then existing. 

(2) The seller shall be deemed to contract with the buyer 
that the interest which the seller professes to transfer to the 
buyer subsists, and that he has power to transfer the same: 

provided that, where the sale is made by a person ina 
fiduciary character, he shall be deemed to contract with the 
buyer that the seller has done no act whereby the property is 
incumbered, or whereby he is hindered from transferring it. 

The benefit of the contract mentioned in this rule shall 
be annexed to, and shall go with, the interest of the transferee 
as such, and may be enforced by every person in whom that 
interest is for the whole or any part thereof from time to 
time vested. 

_ (8) Where the whole of the purchase-money has been 
paid to the seller, he is also bound to deliver to the buyer all 
documents of title relating to the property which are in the 
seller’s possession or power: 


provided that (a), where the seller retains any part of 
the property comprised in such documents, he is entitled to 
retain them all, and (4), where the whole of such property is 
sold to different buyers, the buyer of the lot of greatest value is 
entitled to such documents. But in case (a) the seller, and in 
ease (6) the buyer of the lot of greatest value, is bound, upon 
every reasonable request by the buyer or by any of the other 
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buyers, as the case may be, and at the cost of the person 
making the request, to produce the said documents, and fur- 
nish such true copies thereof or extracts therefrom as he may 
require ; and, in the meantime, the seller or the buyer of the 
lot of greatest value, as the case may be, shall keep the said 
documents safe, uncancelled, and undefaced, unless prevented 
from so doing by fire or other invitable accident ; 


(4) The seller is entitled— 
(a) to the rents and profits of the property till the owner- 


ship thereof passes to the buyer ; 

(6) where the ownership of the property has passed to the 
buyer before payment of the whole of the purchase-money, 
to a charge upon the property in the hands of the buyer for 
the amount of the purchase-money, or any part thereof re- 
maining unpaid, and for interest on such amount or part. 


(5) The buyer is bound— 

(a) to disclose to the seller any fact as to the nature or 
extent of the seller’s interest in the property of which the 
buyer is aware, but of which he has reason to believe that 
the seller is not awarc, and which materially increases the 
value of such interest ; 

(6) to pay or tender, at the time and place of completing 
the sale, the purchase-money to the seller or such person as 
he directs: provided that, where the property is sold free 
from incumbrances, the buyer may retain out of the purchase- 
money the amount of any incumbrances, on the property ex- 
isting at the date of the sale, and shall pay the amount so re- 
tained to the persons entitled thereto ; 

(c) where the ownership of the property has passed to 
the buyer, to bear any loss arising from the destruction, in- 
Jury: or decrease in value of the property not caused by the 
seller ; 
(2) where the ownership of the property has passed to 
the buyer, as between himself and the seller, to pay all pub- 
lic charges and rent which may become payable in respect of 
the property, the principal moneys due on any incumbranees 
subject to which the property is sold, and the interest thereon 
afterwards accruing due. 

(6) The buyer is entitled— 

(a) where the ownership of the property has passed to 
him, to the benefit of an apy pain in, or increase in 
value of, the property, mae d to the rents and profits thereof ; 


of 
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(2) unless he has improperly declined to accept delivery 
of the property, to a charge on the property, as against the 
seller and all persons claiming under him with notice of the 
payment, to the extent of the seller’s interest in the property, 
for the amount of any purchase-money properly paid by the 
buyer in anticipation of the delivery, and for interest on such 
amount; and, when he properly declines to accept the delivery, 
also for the earnest. (if any) and for the costs (if any) award- 
ed to him of a suit to compel specific performance of the con- 
tract, or to obtain a decree for its rescission. 


An omission to make such disclosures as are mentioned 
in this section, paragraph (1), clause (a), and paragraph (9), 
clause (a), is fraudulent. 
Notes. 

On 16th August 1885 the defendant, having agreed to purchase a house 
belonging to the plaintiff, executed an agreement, in which it was stated 
“‘that that he had this day purchased the house belonging to Ghousiah 
Begum Sahiba (plaintiff) for Rs. 16,000, that he had paid Rs. 1,000 as an 
advance and taken possession, that be would pay the balance with interest 
at the rate of Re. 1 per cent. per mensem within fifteen days, and obtain a 
anle-deed from the said Beguin.” The plaintiff at the time of the agreement 
had not obtained a conveyance of the house to her, and was not able to 
tender a couveyance to the defendant until January 1887, when she did so. 
Meanwhile the defendant took possession under the agreement, paying 
only a portion of the balance of the purchase mouey ; he also executed cer- 
tain repairs on the honse and let it toa tenant and enjoyed the rent. It 
further appeared that shortly after the above agrecment he sought to ob- 
tain a sale-deed from the plaintiffand attempted to raise a sum of money 
on a mortgage of the house. On 22nd December 1885 the defendant wrote 
to the plaintiff demanding a conveyance and giving notice that if the sule be 
not completed in the followiug month, the interest on the balance of the 
purchase money should cease ; but no evidence was piven as to any appro- 
priation of the purchase money by the defendant. In 1887 the plaintiff filed 
the present suit to recover theunp.iid purchase money with interest at 12 
per cent. :— Held, that the acts of the defendant amounted to a waiver of 
the implied covenant for title, and that the plaintiff was entitled to recover 
the unpaid purchase money with interest at the ayreed rate up to the date 
of payment, and that he was further entitled to a lien on the property for 
that amount.—I. L. R., 138 Madr. 158. 


When a vendee, who sues to cancel a sale on the grounds of fraud, mis- 
representation or concealment by his vendor, fails to establish these grounds 
of relief, he-is not entitled to set up in second appeal a case founded on the 
implied covenant for title under Transfer of Property Act, sec. 55 (2).—15 
Madr. 50. 

In a suit for possession of land alleged to have been purchased under 
a registered deed of sale, the defendant-vendor admitted the exccution and 
registration of the deed but denied receipt of consideration. The deed was 
dated iu January, 1876, and the suit was instituted in 1884. It was found 
that the vendor had been in possession during the whole of that period. 
The plaintiff produced no evidence in proof of the payment of consideration : 
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—Held that although under ordinary circumstances the party to a deed 
duly executed and registered who alleges non-payment of consideration is 
bound to prove his allegation, the fact that the plaintiff and his predecessor 
had silently submitted to the withholding of possession for upwards of eight 
years, combined with the continuous possession of the vendor, favoured the 
allegation of the latter that possession had been with-held because of the 
non-payment of consideration, and raised such a counter-presumption as to 
make it incumbent on the plaintiff to give evidence that consideration had 
in fact passed :— Held, therefore, that in the absence of such evidence, and 
of evidence to explain the fact of the plaintiff being out of possession, the 
suit failed.—8 Al. 641. 
56. Where two properties are subject to a common 

Sale of one of two pro Charge, and one of the properties is sold, 
ea subject tou com- the buyer is, as against the seller, in the 
cheree: absence of a contract to the contrary, 
entitled to have the charge satisfied out of the other property, 


so far as such property will extend. 
Discharge of Incumbrances on Nale. 

57. (a) Where immoveable property subject to any in- 

py Court for Cumbrance, whether immediately pay- 
| and eale able or not, is sold by the Court or in exe- 
freed therefrom. : - - : 
Court may, if it thinks fit, on the application of any party to 
the sale, dircct or allow payment into Court, ae 

(1) in the case of an annual or monthly sum charged on 
the property, or of a capital sum charged on a determinable 
interest in the property,—of such amount as, when invested in 
securities of the Government of India, the Court considers 
will be sufficient, by means of the interest thereof, to keep 
down or otherwise provide for that charge, and . 

(2) in any other case of a capital sum charged on the 
property—of the amount sufficient to meet the incumbrance 
and any interest due thereon. 

But in either case there shall also be paid into Court 
such additional amount as the Court considers will be sufficient 
to meet the contingency of further costs,expenses and interest, 
and any other contingency except depreciation of investments, 
not exceeding one-tenth part ofthe original amount to be paid 
in, unless the Court for special reasons (which it shall record) 
thinks fit to require a larger additional amount. 

(5) Thereupon the Court may, if jt thinks fit, and after 
notice to the incumbrancer, unless the Court, for reasons to be 
recorded in writing, thinks fit to dispense with such notice, 
declare the property to be freed fromthe incumbrance, and 
make any order for conveyance, or vesting order, proper for 
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giving effect to the sale, and give directions for retention 
and investment of the money in Court. 

(c) After notice served on the persons interested in or entit- 
led to the money or fund in Court, the Court may direct pay- 
ment or transfer thereof to the persons entitled to receive or 
give a discharge for the same, and generally may give direc- 
tions respecting the application or distribution of the capital 
or income thereof. 

‘(d) Av appeal shall he from any declaration, order, or 
direction under this section as if the same were a decree. 

(e) In this section ‘‘ Court”? means (1) a High Court in 
the exercise of its ordinary or extraordinary original civil 
jurisdiction, (2) the Court of a District Judge within the local 
limits of whose jurisdiction the property or any part thereof is 
situate, (3) any other Court which the Local Government 
may, from time to time, by notification in the official Gazette, 
declare to be competent to exercise the jurisdiction conferred 


this section. 


CHAPTER IV. 
Or MorTGAGES OF IMMOVEABLE PROPERTY AND CHARGES. 


58. (a) A mortgage is the transfer of an interest in 

“ Mortgage” “mortgagor” specific immoveable property for the pur- 

“mortgagee” defined. pose of securing the payment of money 

advanced or to be advanced by way of loan, an existing or 

future debt, or the performance of an engagement which may 
give rise to a pecuniary liability. 

The transferor is called a mortgagor, the transferee a 
mortgagee ; the principal money and interest of which pay- 
ment is secured for the time being are called the mortgage- 
money, and the instrument (if any) by which the transfer is 
effected is called a mortgage-deed. 

(6) Where, without delivering possession of the mort- 

. aged property, the mortgagor binds 
Sone ane himself personally to pay ‘ke mortgage- 
money, and agrees, expressly or impliedly, that, in the event 
of his failing to pay according to his contract, the mortgagee 
shall have a right to cause the mortgaged property to be sold, 
and the proceeds of sale to be applied, so far as may be ne- 
cessary, in payment of the mortgage-money, the transaction 
is called a simple mortgage, and the mortgagee a simple mort- 


gagee. 
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Mortgage by conditional (c) Where the mortgagor ostensibly 
ante: sells the mortgaged property— 

on condition that, on default of payment of the mortgage- 
money ona certain date, the sale shall become absolute, or 

on condition that, on such payment being made, the sale 
shall become void, or 

on condition that, on such payment being made, the buyer 
shall transfer the property to the seller, 

the transaction is called a mortgage by conditional sale, 
and the mortgagee a mortgagee by conditional sale. 

(d) Where the mortgagor delivers possession of the mort- 
gaged property to the mortgagee, and 
autkorizes him to retain such possession 
until payment of the mortgage-money, and to receive the rents 
and profits accruing from the property, and to appropriate 
them in lieu of interest, or in payment of the mortgage-money, 
or partly in lieu of interest and partly in payment of the 
mortgage-money, the transaction 1s called an usufructuary 
mortgage, and the mortgagee an usufructuary mortgagee. 

(e) Where the mortgagor binds himself to repay the 
mortgage-money on a certain date, and 
transfers the mortgaged property abso- 
lutely to the mortgagee, but subject to a proviso that he will 
re-transfer it to the mortgagor upon payment of the mort- 
gage-money as agreed, the transaction 1s called an English 
mortgage. 


Usufructuary mortgage. 


English mortgage. 


Wotes. 

An instrument, mortgaging villages for a sum payable within a certain 
period by instalments, and making distinct provision that, upon default 
in payrnent of an instalment, the mortgagee by his servants was to take 
possession, and atter paying the revenue and the expenses of collection, to 
credit the balance towards payment of the instalment, also contained the 
following : ‘‘ Should on the expiration of the term of this instrument, any 
money remain due, then, till payment thereof, possession will continue ac- 
cording to the terms herein set out. If I do not accept this, then, as soon 
as the breach of promise occurs, they will at the end of the vear realize the 
whole amount of instalment by sale of the villages and of other moveable 
and immoveable property belonging to me.” Held, that such an instrument 
must be taken as a whole, and that the true construction to be put on it 
should be that which, being reasonable, would also give effect to all parts 
of it: —Held, accordingly, (on the contention that these words negatived the 
mortgagee’s right to take possession upon default in payment of an instal- 
ment, leaving him only a right to proceed to sale) that, as this construction 
would not give due effect to the first part of the instrument, it must yield 
to a construction which, not only woald give such effect, but would also be 
the more reasonable one, viz., that the mortgagee should take possession upon 
such a default, and also might sell if the mortgagor objected to bis apply- 
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ing the rents in reduction of the principal and interest due.—I. L. R., 11 
Cal. 237. 


An instrument, mortgaging villages for a sum payable within a certain 
period by instalments, and making distinct provision that, upon default in 
payment of an instalment, the mortgagee by his servants was to take pos- 
session, and after paying the revenue and the expenses of collection, to cre- 
dit the balance towards payment of the instalment, also contained the fol- 
lowing : ‘‘Should on tke expiration of the term of this Instrument, any money 
remain dae, then, till payment thereof, possession will continue according to 
the terms herein set out. If Ido not accept this, then, as soon as the breach 
of promise occurs, they will at the end of the year realize the whole amount 
of instalment by sale of the villages to get possession. In a suit by the pur- 
chaser ayainst B and A :—Held, that B’s interest in the joint family pro- 
perty was unaffected by decree passed in the mortgage suit, aud that the 
purchaser was not entitled to the relief he sought as regards his share. 
Subramaniyayyan v. Subramaniyayyan, I. L. R., 5 Madr. 125 followed. — 
11 Cal. 293. 


A mortgage in the English form betweev Hindus of lands in the 
mofussil, outside Calcutta, has always been treated by the Courts as a mort- 
gage by conditional sale.—12 Cal. 614. 


The mortgage of Indigo crops that may be grown upona certain plot 
of land is a valid transaction. The transaction is neither governed by the 
Transfer of Property Act nor by the Contract Act; but it is in the nature 
of an agreement to mortgage moveable property that may come into exis- 
tence in future.—13 Cal. 262. 


In 1832 a Muhamadan mortgaged certain land with possession on con- 
dition that if the money lent was not repaid within eight years, the land 
should be enjoyed by the mortgagee after that period as if conveyed by sale. 
‘In 1883 a suit was brought to redeem : — Held, that the title of the mort- 
pagee became absolute by virtue of the terms of the contract on default of 
payment within the time specified. The obligation cast by Regulation 34 of 
1802 upon a mortgagee to account for profits does not prevent a mortgage 
by way of conditional sale from becoming, after the period for redemption 
has elapsed, an absolute sale where no account has been rendered by the 
mortgagee. The rule laid down in Pattabhiramier’s case (13 M. I. A., 560) 
applies to a mortgage executed by a Muhamadan.—S8 Madr. 185. 


The period of limitation for suits upon hypothecation bonds, which con- 
tain no power of sale, or effect no transfer of property, executed before the 
Transfer of Property Act came into operation, is twelve years under sch. IT, 
art. 132, of the Limitation Act of 1877—-Aliba v. Nanu (I. L. R., 9 Mad., 
218) followed. Per Muttusami Ayyar, J.—‘t The transaction in suit appears 
to be of the kind described in sec, 100 of the Transfer of Property Act, 
which defines how a charge is created ;” but ‘‘ it seems to me that the Trans- 
fer of Property Act does not invest all prior hyptbecations with the rights 
and liabilities arising from simple mortgages, whether or not those transac- 
tions satisfy the requirements of the definition it contains of simple mortga- 
ges.’—10 Madr. 509. 


In a suit for sale by a mortgagee, it appeared that the mortgage com- 
prised a convenant by the mortgagor for payment of the mortgage amount, 
bat otherwise answered the definition of an usufructuary mortgage contained 
in Transfer.of Property Act, sec. 583 (d) :—Held, that the mortgagee was 
mot precluded by Transfer of Property Act, sec. 67, from bringing the pro- 
.perty to sale nuder the mortgage.-—14 Madr, 232. 
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An unregistered mortgage-deed executed in 1885 contained a personal 
covenant by the mortgagors to pay the debt secured thereby :~-Held, the 
mortgagee was entitled to sue on the covenant and obtain a personal decree 
against the mortgagors.—15 Madr. 253. 

The jenmi of land in Malabar sued in 1886 to redeem a kanom of 1849, 
to which it was subject, and obtained a decree which merely directed the 
surrender of the land to the plaintiff, on payment of the kanom amount and 
the value of improvements, within three months of the date of the decree. 
This decree remaiged unexecuted, the money not being paid. The jenmi now 
brought another suit to redeem the same kanom :— Held, that the present 
suit was not barred by the former decree. The nature of a kanom discussed. 
—15 Madr. 366. 


In 1866, R executed a sun mortgage of certain land to the plaintiff, 
and four years afterwards mortgaged the same land with possession to the 
defendant. In 1875 the plaintiff brought a suit against R alone upon the 
mortgage, obtained a decree, and he himself purchased the property at the 
Court sale held in execntion of that decree. In attempting to take posses- 
sion he was obstructed by the defendant, who was in possession of the pro- 
perty as mortgagee. The plaintiff now sued the defendant for possession. 
Both the lower Courts held that tbe plaintiff should satisfy the defendant’s 
subsequent mortgage before he could recover possession. On appeal by the 
plaintiff to the High Court:— Held, reversing the lower Court’s decree, that 
the plaintiff's claim should be allowed. The plaintiff having brought to 
sale, in execution of his decree, the estate as it stood at the date of his mort- 
gage free from all subsequent incumbrances, the fact that he himself was the 
purchaser coul] not affect the estate which passed by that sale. As the de- 
fendant had not been a party to the plaintiff’s suit against R, he was entitled 
to redeem the property if he wished.—10 Bom. 224. 


In 1865, N was in possession of six shops ina market-place at Etawah. 
He was in possession of two as mortgagee, and of the remaining four as pro- 
prietor, The Municipal Committee of Etawnah, having decided to establish 
the market in a fresh place, and to use the site of the old market for other 
purposes, arranged with N to take the sites of his six shops in the old 
market-place, and to give him in lieu of them sites for six shops in the new. 
Under this arrangement, he built six shops in the new market-place. Sub- 
sequently, the mortgagor of one of the old shops claimed possession of one 
of the six new ones on payment of the mortgage-money, and cost of con- 
structing the shop :—Held that the claim could not be allowed, inasmuch as 
it could be justified only by proof of an agreement binding upon the parties 
at the time when the transaction occurred that some specific one among the 
new shops should be substituted for the old one which was the subject of the 
mortgage, and it had not been found that any such agreement was made. 
— . 436. 


The mortgagee of immoveable property under a hypothecation bond 
entered into an agreement with one who has not a party to his mortgage, to 
release part of the property from liability under his mortgage. This agree- 
ment was notin writing and registered. The mortgagee subsequently sought 
to enfore the hypothecation against the whole of the mortgaged property : 
—Heild that the agreement, being a new contract for afresh consideration 
between persons who were not parties to the mortgage, was not, as between 
the parties to the mortgage, a release which the law required to be in writ- 
ing and registered :—Held also that the party to the agreement with the 
mortgagee might have come into Court as a plaintiff to enforce the same, and 
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that it was equally competent for him to plead it in avoidance of the mort- 
gagee’s claim to bring to sale the property referred to therein.—7 Al. 820. 


By a deed of usufructuary mortgage dated in 1875, a sum of Rs. 30,000, 
with interest at Re. 1 per cent. per mensem, was advanced on the security 
of certain property, for a period of ten years. The deed contained various 
provisions for securing the payment of interest to the mortgagee, and among 
these # provision that he should have possession of the property and take 
the profits on account of interest, the profits being fixed at a certain amount 
yearly, leaving an agreed balance of interest to be paid yearly in cash. There 
was also a provision that, in the event of possession not being given, the 
mortgagee might treat the principal money as immediately due, and re- 
cover it at once with interest at the rate of Re. 1-6 per cent. per mensem. The 
mortgagee did not take possession of the mortgaged property, and took no 
steps to obtain such possession, or to recover the money for nine years, 
during which no interest was paid. In November, 1884 the mortgagee 
brought a suit against the mortgagors to recover the mortgage-money, claim- 
ing interest from the date of the mortgage-deed to the date of the suit at 
Re. 1-6 per cent. per mensem :— Held that the fair inference of fact from the 
circumstances above described was that the mortgagee waived the provisions 
for securing and recovering the interest, and that the transaction must 
be looked at as simply one of a loan for the specified period at the agreed 
rate, zt e., Re. 1 percent. per mensem.-——8 Al. 194. 


A deed of mortgage executed in 1879 fora consideration of Rs. 300 
provided that the term of the mortgage should be four years certain, that 
certain interest should be payable,that the mortgagee should have possession, 
that the profits should be appropriated first in lien of yearly interest and 
any balance appropriated in payment of the principal debt, and that the 
mortgagor should be entitled to redeem if the principal and interest were 
paid at the expiration of the four years. The mortgagee never obtained pos- 
session ; and in 1882 he brought a suit against the mortgagor to recover the 
unpaid interest then due, and obtained a decree, which was satisfied by the 
sale of property belonging tothe judgment debtor. In 1886 he brought 
another suit for recovery of the principal together with the residue of in- 
terest up to the date of suit. Held that, inasmuch as there was no stipula- 
tion in terms that the mortgagee was to remain in possession until payment 
of the mortgage money, the instrument did not strictly fall within sec. 58 
(ad) of the Transfer of Property Act (IV. of 1882), and that the rights and 
liabilities of the parties must be determined in accordance with the princi- 
ples enunciated in sec. 98 of that Act. Held upon the construction of the 
instrument, that it must be regarded as a usufructuary mortgage not only 
during the four years, but after their expiration. Held that the cause of 
action in the suit of 1882 was the mortgagor’s non-delivery of possession of 
the mortgaged property, by reason of which the mortgagee had been unable 
to realize his interest from the usufruct; that the cause of action accrued to 
the mortgagee from the moment the instrument came into operation and 
possession was not delivered ; that the cause of action to recover the prin- 
cipal accrued at the same time and was the same cause of action; that the 
plaintiff was therefore bound in the suit of 1882 to sue for the principal ; 
and that the present suit was consequently barred by sec. 43 of the Civil 
Procedure Code.—12 Al. 203. 

The transaction known to Muhammadan law as a bai-bil-wafa is a mort- 
gage within the meaning of sec. 58 of Act IV. of 1882, and not a gale. The 
plaintiff ip a suit for pre-emption had, prior to the sale of the property oleim- 
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ed, executed a deed in respect of his share in the village in virtue of which 
he claimed the right to preempt, the material portion of which deed was as 
follows :—‘‘ Thirdly, if I, the vendor, or the heirs of me, the vendor, Ali 
Jan, alias Ali Ahmad, should pay off the entire consideration money men- 
tioned above on the Puranmashi of Jeth Sudi 1299 fasli to the said pur- 
chaser, she should without any objection or hesitation receive the money, 
and, returning the property sold,described above in the document, to me the 
vendor, revoke the sale.” Held that this deed waa a bai bil-wafa or mortgage 
by conditional sale and that as the conditional sale had not become absolute 
at the time when the right of pre-emption accrued, the conditional vendor 
or mortgagor had still a subsisting right of pre-emption. Bhagwan Sahai v. 
Bhagwan Din distinguished.—14 Al. 195. 


See I. L. R., 13 Al. 28, noted under sec. 40. 


59. Where the principal money secured is one hundred 
Morteage when to be by Yupees or upwards, a mortgage can be 
assurance. effected only by a registered instrument 
signed by the mortgagor and attested by at least two wit- 
nesses. 

Where the principal money secured is less than one 
hundred rupees, a mortgage may be effected either by an in- 
strument signed and attested as aforesaid, or (except in the 
case of a simple mortgage) by delivery of the property. 

Nothing in this section shall be deemed to render invalid 
mortgages made in the towns of Calcutta, Madras, Bombay, 
Karachi, and Rangoon, by delivery to a creditor or his agent 
of documents of title to immoveable property, with intent to 
create a security thereon. 

Notes. 

A. creditor holding a mortgage on the lands of his debtor does not 
necessarily surrender that mortgage or lower its priority, by taking a subse- 
quent mortgage, including the same lands with other lands, for the same 
debt. Whether the carlier mortgage becomes merged and extinguished or 
not in a question of intention.—I. L. R, 3 Cal. 307. 

In India, as in England, a mortgagee may transfer his rights toa third 
person by way of assignment. But such transfer must be without preju- 
dice to the rights of the mortgagor.—2 Madr. 212. 

In a recent case, Chief Justice Turner, of the Madras High Court, has 
expounded the law on mortgages as follows :— 

The effect of a mortgage is to transfer to the mortgageea portion more 
or less extensive according to the nature of the mortgage of the rights of 
the mortgagor. 

In the absence of a condition restricting his powers, a mortgagor is 
clearly not precluded by the fact that he has entered into a contract of 
mortgage from dealing with the interest remaining in him as freely as he 
may deal with any other property, provided of course that, apart from the 
contract of mortgage, he enjoys a power of alienation. 

It is clear that even where such a condition has been imported into a 
mortgage, itdoes not absolutely debar the mortgagor from dealing with 
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the interest remaining in him. Where the mortgagor has transferred in 
whole or in part such interest, the transferee acquires against the mort- 
gagee similar rights to those possessed by the mortgagor, so far as they are 
necessary for the enjoyment and preservation of the interest transferred to 
him. 

Tf the mortgagee desires to foreclose the mortgage or to bring the 
proverty to sale, a purchaser from the mortgagor or a second mortgagee is 
entitled to redeem the first mortgage and thus to protect his own interest 
in the property mortgaged.—5 Madr. 184. 


In another Full Bench Case Justice West of the Bombay High Court 
observed as follows :— 

The successive charges created by the owner of an estate may be re- 
garded as fractions of the ownership, which embraces the aggregate of 
advantages that can be drawn from it. Each charge in its turn constitu- 
tes a dedaction from the original aggregate, and the nominal ownership 
may itself then be reduced to a small fraction of what it once was. Still, 
be it small or great, it is a possible object of sale or purchase, and there 
is no ground of reason for saying that an incambrancer who is already 
owner of one fraction of the property may not buy this other fraction with- 
out forfeiting the former fraction in favour of other fractional owners in 
the remainder left after deduction of his prior share.—6 Bom. 404. 


The plaintiff having consented to lend Rs. 10,000 to the defendant, 
latter deposited with him, on 2nd April, 1883, the title-deeds of a certain 
property. On receiving them the plaintiff told the defendant that he would 
take them to his attorney, have a deed drawn up, and then advance the 
money. The defendant applied to the plaintiff for the money before the 
deed was prepared, but the plaintiff refused, saying he would not advance 
the monéy until he was satisfied by his attorney, and the deed had been 
prepared. At the time the deeds were handed over tothe plaintiff, (7.e., 
the 2nd April, 1885), there was no existing debt due by the defendant to 
the plaintiff. On the 6th April 1885, the mortgage-deed was executed, 
and on the same day the money was advanced by the plaintiff to the de- 
fendant. The plaintiff stated that he ‘‘ had advanced the money on the 
security of the title deeds on the same day.” He did not say how long 
before the execution of the deed the money had been paid, but the deed 
itself recited that the Rs. 10,000 were paid immediately before the execu- 
tion of the mortgage. The mortgage-deed was not registered. The plain- 
tiff stated that he knew that it required registration but that it was left 
unregistered at the request of the defendant, who did not wish to be “ ex- 
posed in the eyes of the public.” 


The plaintiff sued for a declaration that he was entitled to an equit- 
able mortgage upon the said property, and for the sale thereof, im default 
of the payment of the mortgage-debt. He contended that the loan had 
been made on the security of the title-deeds, which had been deposited on 
the 2nd April; that he had, no doubt, intended to obtain a legal mortgage, 
but that he had abandoned that intention by consenting to leave the mort- 
gage-deed unregistered, and had on the 6th April elected to rely upon his 
equitable mortgage :—Held, thatthe plaintiff had no equitable mortgage. 
At the time when the deeds were deposited, there was no antecedent or 
existing debt, nor was any oral agreement made that the title-deeds shonld 
stand asa security for future advances, nor was any advance, in fact, made 
‘until the mortgage-deed was about to be executed. There could be no doubt, 
that if the defendant had not been ready to execute the deed, no advance 
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would have been made. The money was really advanced on the security 
of the mortgage deed, though, at the time the money was advanced, the 
plaintiff had the title-deeds in his possession.— 10 Bom. 634. 

It is not necessary to the validity of a mortgage by deposit of title- 
deeds under sec. 59 of the Transfer of Property Act (IV. of 1882), that the 
property to which the title-deeds relate should be situated within the limits 
of one of the towns where such mortgages are allowed. Varden Seth Sam 
v. Luckpathy Royjee Lallah and Manekji Framji v. Rustomji Naserwanji 
Mistry, referred to.—14 Al. 238. 


Rights and Inabilities of Mortgagor. 


60. At any time after the principal money has become 
Right of mortgagor to payable, the mortgagor has a right, on 

redeem. payment or tender, at a proper time and. 
place, of the mortgage-money, to require the mortgagee (a) 
to deliver the mortgage-deed, if any, to the mortgagor, (4) 
where the mortgagee is in possession of the mortgaged pro- 
perty, to deliver possession thereof to the mortgagor, and (c) 
at the cost of the mortgagor either to retransfer the mortgaged 
property to him or to such third person as he may direct, or 
to execute and (where the mortgage has been effected by a 
registered instrument) to have registered an acknowledgment 
in writing that any right in derogation of his interest trans- 
ferred to the mortgagee has been extinguished : 

Provided that the right conferred by this section has not 
been extinguished by act of the parties or by order of a Court. 

The right conferred by this section iscalled a right to 
redeem, and a suit to enforce it is called a suit for redemption. 

Nothing in this section shall be deemed to render invalid 
any provision to the effect that, if the time fixed for payment 
of the principal money has been allowed to pass, or no such 
time has been fixed, the mortgagee shall be entitled to reason- 
able notice before payment or tender of such money. 

Nothing in this section shall entitle a person interested in 

Redemption of portion of &@ Share only of the mortgaged property 
spore awed property: to redeem his own share only, on pay- 
ment of a proportionate part of the amount remaining due on 
the mortgage, except where a mortgagee, or, if there are 
more mortgagees than one, all such mortgagees, has or have 
acquired, in whole or in part, the share of a mortgagor. 

Notes. 

So inseparable, indeed, is the equity of redemption from a mortgage, 
that it cannot be disannexed even by an express agreement of the parties. 
Story § 1019—-Also 7 M. H.C. R., 395. 

According to the judgment of the Appellate Court below, a mortgagor, 

*-~ liberty by the terms of his mortgage to redeem at the eud of ita 
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second year, on payment of the whole of the principal and interest, was not 
entitled to a decree for redemption, in a suit brought after the close of the 
second year, on showing only that in the first half of the second year the 
rincipal money had been deposited in Court, and that for the interest, for 
th years, decrees had been obtained by the mortgagee against him, before 
his suit was instituted. The above not showing payment or tender of the 
interest, of which payment was secured by the mortgage, an appeal was 
dismissed.—16 Cal. 307. 


Where a day is fixed for the payment of a debt and nothing more ap- 
pears, the presumption is that the date is fixed for the convenience of the 
debtor, and that he may repay the debt at an earlier period. The same rule 
applies to a mortgage-debt, but where the continuance of the enjoyment of 
the mortgaged property for a prescribed period forms a material part of the 
contract, the mortgagee cannot be deprived of his right to enjoyment on the 
ground that the contract was one of mortgage.—2 Madr. 314. 


A decree obtained by a mortgagor, which declared that the mortgagee 
should deliver up possession on payment of the sum found due to him, not 
having been executed for three years, a purchaser of the equity of redemp- 
tion sued the mortgagee to redeem :—Held, that this suit was not barred by 
the former decree and that the plaintiff was entitled to redeem. Sami v. 
Somasundram (J. L. R., 6 Madr., 119) approved. Gan Savant Bal Savant v. 
Narrayan Dhond Savant (I. L. R., 7 Bom., 467) dissented from.—I. L. R., 
8 Madr. 478. 

In 1873 R mortgaged to S seven parcels of land (items 1—7) for Rs. 
300. In 1880, M purchased R’s rights in items land 2. In 1881 R redee- 
med item 5 on paymeut of Rs. 30 and executed a second mortgage of the 
rest to S for Rs. 200:—Held, that M, was entitled to redeem items 1 and 2 
on payment of a proportionate amount of the first martgage debt.—9 
Madr. 453. 

The breach of a condition in a mortgage deed to the effect that on de- 
fault of payment on acertain date, the mortgage shall be deemed an absolute 
sale, does not amount to an extinguishment of the right of redemption 
by act of the parties within the meaning of the proviso to sec. 60 of the 
Transfer of Property Act, 1882.—11 Madr. 409. 

In 1884 A and B, being divided brothers, hypothecated to X and Y the 
house now in suit, which was A’s family property, and a house belonging 
to B. In 1886 A hypothecated the house now in suit to the plaintiff. In 
1888 B sold his house for Rs. 700 by a conveyance attested by X and Y 
who accepted Rs. 550 in discharge of a moiety of the debt secured by the 
hypothecation of 1884, the balance of Rs. 150 being retained by B. In this 
suit the plaintiff sought to recover the principal and interest due on his se- 
curity of 1886, and he contended that X and Y who were defendants Nos. 
4 and 5 were not justified in permitting B to retain Rs. 150 of the price and 
that that sum should accordingly be debited against them in the accounts: 
—Held, that under Transfer of Property Act, sec. 82, plaintiff was not entit- 
led to compel defendants Nos. 4 and 5 to satisfy their debt against B’s 
house so far as it extended.—14 Madr. 71. 


In 1870 B mortgaged to N with possession a certain piece of land. On 
17th June, 1871, M and T obtained a money decree against B. On 9th 
March, 1872, the defendants bought from B his equity of redemption. In 
July, 1872, M and T attached the land in execution of their decree. The 
defendants objected to the attachment under section 246 of the Civil Pro- 
cedure Code, Act VIII of 1859, but on investigation of their claim an order 
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was made disallowing their claim on the 23rd December, 1872. In June, 
1873, the defendants paid off the mortgage debt’ and were put into posses- 
sion by the mortgagee. In October, 1873, M and T put up the land for sale 
in execution of their decree and the plaintiff became the purchaser. On 
seeking to obtain possession the plaintiff was resisted by the defendants 
whose claim was allowed by the Subordinate Judge after inquiry. The 
plaintiff, therefore, brought this suit under section 335 of the Civil Proce- 
dure Code Act XIV of 1882. The lower Courts rejected his claim. On ap- 
peal to the High Court :—Held, that as the defendants had brought no suit 
Within a year from that date, they could not now contest the plaintiff’s title 
to the property. The defendants however having, since the date of the said 
order, paid off the mortgage, held that it would be contrary to justice, equity 
and good conscience for the Court to assist the plaintiff in obtaining posses- 
sion unless he paid the defendants the amount paid by them to the mortga- 
gee to free the property from the incumbrance.—9 Bom. 35. 


The plaintiff sued to redeem certain land, alleging that it had been 
mortgaged by his father to the defendant in 1854-55. The defendant denied 
the mortgage, and alleged that he purchased it under a deed of sale from 
the plaintiff’s father in 1849, and had ever since been in bis possession 4s 
owner. ‘The deed of conveyance was not forthcoming, nor was the alleged 
mortgage deed. The Court of first instance rejected the plaintiff's claim on 
the ground that the mortgaye was not proved. The lower Appellate Court 
reversed tho decree of the Court of first instance. The defendant appealed : 
— Held, that the defendanut’s possession was prima facie evidence of a com- 
plete title, and that the plaintiff, who alleged that the defendant was merely 
a mortgagee, was bound to prove his own right as mortgagor clearly and 
indefeasibly. Mere statements that the property bad been mortgaged, which 
failed to establish any particular mortgage, did not shift the burden of 
proof, or require the mortgagee to show what were the terms of such mort- 
gage, or his right to retain possession under it.—9 Bom. 137. 


The mortgagor ofan estate gave to the mortgagee, subsequently to the 
date of the mortgage, two succossive money bonds in each of which it was 
stipulated that, if the arnount were not paid on the due date, if should take 
priority of the amount due under the mortgage, aud that redemption of the 
mortgage should not be claimed until the bond had been satisfied. The as- 
signee of the equity of redemption sued for possession of the estate on pay- 
ment merely of the mortgage money :—Jleld, that the two subsequent bonds 
did not create a further charge on the mortgaged premises, although they 
would prevent the original mortgagor from redeeming without paying their 
amounts.—9 Bom. 233. 


Where the plaintiff, a minor, sought to redeem a certain property from 
the defendant who had purchased the equity of redemption at an auction 
sale in execution of a decree obtained against the plaintiff's mother alone as 
representative of her deceased husband :——Held, that the plaintiff was en- 
titled to redeem. The plaintiff having been ignored, the inheritance had not 
been substantially represented in the suit against his mother alone, and the 
plaintiff’s right to the equity of redemption consequently remained unaffec- 
ted by the sale to the defendant.—9 Bom. 429. 


A condition in a mortgage, that if the mortgagor redeems the property 
the mortgage right should be extinguished, but that the property should for 
ever remain in the possession of the mortgagee on his paying a fixed rent, 
is a condition which cannot be enforced in a Court of Equity.—9 Bom. 524. 
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In 1805 atwo-anna share in certain property held by co-sharers was 
mortgaged to the defendant. The mortgage was effected by the mortgagor 
as manager of all the co-sharers in union. In 1848 0ne of the co-sharers 
redeemed his share of two pies in the mortgaged property and a farther 
share of two pies therein was redeemed by second co-sharer in 1867. The 
plaintiff was admittedly the owner of another two-pie share; but he now 
sued the defendant to redeem the whole of the property still unredeemed, 
vizs., & one-anna eight pies’ share of the original mortgage. The defendant 
objected that the plaintiff could only redeem his own two-pie share, which 
had become separated from the rest. The plaintiff denied that the estate 
had been divided :— Held, that the plaintiff’s claim being to redeem all that 
remained, of the estate in the mortgagee’s possession, the suit could not be 
maintained, unless all the other persons interested in the equity of redemp- 
tion were before the Court either as co-plaintiffs or as defendants. Without 
their presence the snit could not be properly disposed of, and the excuse, 
that the defendant did not take objection at the right time, had, under such 
circumstances, no validity. As owner of a two-pie share, which by consent 
of all interested had become an estate wholly separated from the other parts 
of the original aggregate, the plaintiff would have been bound to set forth 
the transactions on which his right rested.—9 Bom. 128. 


On the 15th of July, 1870, certain lands were mortgaged by their 
owvers (Shambhu and his sons) to one Huarlal with possession under a re- 
gistered mortgage. On the ]1}th of June, 1871 the same lands were mort- 
gaged without possession to the defendant; on the 10th of June, 1873, a 
second mortgage, purporting to give possession, was executed to Harlal ; on 
the 12th of June, 1873, a second mortgage, also purporting to give posses- 
sion, was passed to the defendant; on the 15th of November, 1877, Harlal 
obtained a decree against the mortgagors upon his mortgage of 10th June, 
1873, and sold the lands, which were purchased by the plaintiff. The plain- 
tiff sought to obtain possession, but was obstructed by the defendant. He 
thereupon brought this suit, The defendant contended that he had not been 
a party to the suit by Harlal, and was entitled to possession, and offered 
to pay to the plaintiff the amount of his purchase money, or to vacate the 
lands on satisfaction of his own mortgage lien:—Held, that the question 
whether Harlal’s mortgage of the 15th July, 1870, was to be regarded as 
merged in his second mortgage of 10th June, 1873, so as to deprive him of 
priority of title over the defendant, depended on the intention of the par- 
ties to the said mortgage, and there was nothing in the second mortgage 
deed to show an intention to forego the benefit of the security created by the 
prior mortgage deed of 15th July, 1870, which was neither piven up to the 
mortgagor, nor cancelled at the time, but remained with Harlal until han- 
ded over to the plaintiff with the other title-deeds. Under these ci: cuamstan- 
ces the decree passed on the 15th November, 1877, conferred an absolute 
title on the plaintiff, who purchased at the auction sale free from a)! in- 
cumbrances created by the mortgagor subsequent to the mortgage of 15th 
July, 1870. The defendant, however, not having been made a party to 
Harlal’s suit to enforce his security, did not lose his right of redemption, 
which still remained to him. The plaintiff therefore, purchased the proper- 
ty subject to the defendant’s right of redemption. 


The High Court passed a decree ordering the defendant to deliver up 
possession to the plaintiff, but that be (the defendant) should be at liberty 
to redeem by payment to the plaintiff within six months of the amonnt 
which would be due on the mortgage of the 15th July, 1870, if the same 
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had remained unaffected by the mortgage of 10th June, 1873, or, in default, 
shoald remain for ever foreclosed.—10 Bom. 88. 

In a suit. by some of several co-mortgagors to redeem the entire pro- 
perty mortgaged, on the ground that the mortgage-debt had been satisfied 
out of the usufruct :-—H-ld that the plaintiffs could only claim their own 
shares, and the Court of first instance should determine the extent of the 
shares after making the other co-mortgagors parties.—7 Al. 376, 


A mortgage-deed dated the 15th March, 1883, stipulated that the mort- 
gagor would ‘‘pay the interest every year, and the principal in ten years ;” 
that “the principal shall be paid at the promised time, and the interest every 
year,” and that upon failure by the mortgagor to pay the principal and 
interest “ at the stipulated period,’’ the mortgagee should be at liberty to 
realize the debt from the mortgaged property, and from the other pro- 
perty and against the person of the mortgagor. The mortgagor instituted 
a suit for redemption on the 15th July, 1884 :— Held, upon a construction of 
the mortgage deed, that the advance by the mortgagee to the mortgagor 
was for a period of ten years certain; that the case was essentially one in 
which, looking to the merits of the matter between the parties, their ob- 
ligations were mutualand reciprocal, and there was nothing in the terms 
of the deed to take it ont of the ordinary rules applicable to documents of 
the kind ; and that while on the one hand the mortgagee could not en- 
force his rights during the period of ten years, on the other hand the 
mortgagor was not entitled, before that period had expired, to redeem the 
property. Wadju v. Vudju referred to.—8 Al. 95. 

A mortgagor is not entitled to redeem any portion of the property 
pledged without the whole debt being paid off. A mortgage transaction 
is one and indivisible, and the mortgageo has a lien over the whole estate 
until the whole amount due to him has been paid.—Macp. 110-111. See 
also I. L. R., 2 M. 223, 3 Madr. 230, 1 Al. 297, 2 Al. 565, 906. 


61. A mortgagor seeking to redeem any one mortgage 

Right to redeem oneor Shall, in the absence of a contract to the 

two properties separately contrary, be entitled to do so without 

mortgaged. paying any money due under any sepa- 

rate mortgage made by him, or by any person through whom 

he claims, on property other than that comprised in the mort- 
gage which he seeks to redeem. 

Iliustration. 

A, the owner of farms Z and Y, mortgages Z to B for Rupees 1,000. 

A afterwards mortgages Y to B for Rupees 1,000, making no stipulation as 

to any additional charge on Z. A may institute a suit for the redemption of 

the mortgage on Z@ alone. 

Richt: oF wan biobanrs 62. In the case of a usufractuary 
mortgagor to recover pos- mortgage, the mortgagor has a right to 
recover possession of the property— 

(a) where the mortgagee is authorized to pay himself the 
mortgage-money from the rents and profits of the property— 
when such money is paid ; 

(4) where the mortgagee is authorized to pay himself 
from such rents and profits the interest of the principal 


70 TRANSFER OF PROPERTY. [Sec. 63. 


money,—when the term (if any) prescribed for the payment 
of the mortgage-money has expired, and the mortgagor pays 
or tenders to the mortgagee the principal money, or deposits 
it in Court as hereinafter provided. 

Note. 


A decd of usufructnary mortgage executed in 1846, under which the 
mortgagee had obtained possession, contained the following conditions :— 
“ Until the mortgage-money is paid, the mortgagee shall remain in pos- 
session of the mortgaged land, and what profits may remain after paying 
the Government revenue are allowed to the mortgagee, and shall not be 
deducted at the time of redemption. At the end of any year, the mort- 
gagors may pay the mortgage-money and redeem the property. Until they 
pay the mortgage-money, neither they nor their heirs shall have any right 
in the property.” In 1884, a representative in title of one of the original 
mortgagors sued to redeem his share of the mortgaged property, upon the 
allegation that the principal amount and interest due upon the mortgage 
had been satisfied from the profits, and that he was entitled to a balance of 
Rs. 45. It was found that from the profits, after deducting Government 
revenue, the principal money with interest at the rate of 12 per cent. per 
annum had been realized, and that the surplus claimed by the plaintiff was 
due to him. The lower appellate Court dismissed the suit, on the ground 
that under sec. 62 (b) of the Transfer of Property Act (1V of 1882), and 
with reference to the terms of the deed of mortgage, the plaintiff was not 
entitled to recover the property until he paid the mortgage-money :—Held 
that, although the word “ interest’? was not specifically used, the natural 
and reasonable construction of the deed was that it was arranged that the 
mortgagee should have possession of the property and enjoy the profits 
thereof, uutil the principal sum was paid, in the lieu of interest :—Held 
that the provisions of secs. 9 and 10 of Regulation XXXIV of 1803, which 
was in force when the deed of mortgage was executed, were not affected or 
abragated by Act XXVIII of 1855 or Act XIV of 1870 or Act IV of 1882 ; 
that these provisions were incidents attached to the mortgagor’s rights of 
which he was entitled to have the benefit ; and that the contract of mort- 
gage being subjcct to these provisions, the charge would have been redeem- 
ed as soon as the principal mortgage-money with twelve per cent. interest 
had been realized by the mortgagee from the profits of the property.—I. L. 
R., 8 Al. 402. 


63. Where mortgaged property in possession of the 
Accession to mortgagea Mortgagee has, during the continuance 
property. of the mortgage, received any accession, 
the mortgagor, upon redemption, shall, in the absence of a 
contract to the contrary, be entitled as against the mortgagee 
to such accession. 
‘Where such accession has been acquired at the expense 
Accession acquired in Of the mortgagee, and is capable of sepa- 
virtue of transferred rate possession or enjoyment without 
aa detriment to the principal property, the 
mortgagor desiring to take the accession must pay to the 
mortgagee the expense of acquiring it. If such separate pos- 
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session or enjoyment is not possible, the accession must be 
delivered with the property, the mortgagor being liable, in 
the case of an acquisition necessary to preserve the property 
from destruction, forfeiture, or sale, or made with his assent, 
to pay the proper cost thereof, as an addition to the principal 
money, at the same rate of interest. 

In the case last mentioned, the profits, if any, arising 
from the accession, shall be credited to the mortgagor. 

Where the mortgage is usufructuary, and the accession 
has been acquired at the expense of the mortgagee, the pro- 
fits, if any, arising from the accession shall, in the absence of 
a contract to the contrary, be set off against interest, if any, 
payable on the money so expended. : 


64. Where the mortgaged property is a lease for a term 
Renewal of mortgaged Of years, and the mortgagee obtains a 
lease. renewal of the lease, the mortgagor, up- 
on redemption, shall, in the absence of a contract by him to 
the contrary, have the benefit of the new lease. 


65. In the absence of a contract to the contrary, the 
Implied contracts py mortgagor shall be deemed to contract 
mortgagor. with the mortgagee— 

(a) that the interest which the mortgagor professes to 
transfer to the mortgagee subsists, and that the mortgagor has 
power to transfer the same ; 

(6) that the mortgagor will defend, or, if the mortgagee 
be in possession of the mortgaged property, enable him to 
defend, the mortgagor’s title thereto ; 

(ec) that the mortgagor will, so long as the mortgagee is 
not in possession of the mortgaged property, pay all public 
charges accruing due in respect of the property ; 

(a2) and, where the mortgaged property is a lease for a 
term of years, that the rent payable under the lease, the con- 
ditions contained therein, and the contracts binding on the 
lessee, have been paid, performed, and observed down to the 
commencement of the mortgage ; and that the mortgagor will, 
so long asthe security exists, and the mortgagce is not in pos- 
session of the mortgaged property, pay the rent reserved by 
the lease, or, if the lease be renewed, the renewed lease, per- 
form the conditions contained therein, and observe the con- 
tracts binding on the lessee, and indemnify the mortgagee 
against all claims sustained by reason of the non-payment of 
the said rent or the non-performance or non-observance of the 
said conditions and contracts ; 
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(e) and, where the mortgage is a second or subsequent 
incumbrance on the property, that the mortgagor will pay 
the interest from time to time accruing due on each prior in- 
cumbrance as and when it becomes due, and will, at the proper 
time, discharge the principal money due on such prior incum- 
brance. 

Nothing in Clause (c), or in Clause (@), so far as it relates to 
the payment of future rent, applies in the case of an usufruc- 
tuary mortgage. 

The benefit of the contracts mentioned in this section 
shall be annexed to, and shall go with, the interest of the mort- 
gagee as such, and may be enforced by every person in whom 
that interest is for the whole or any part thereof from time to 
time vested. 

Notes. 

Where the subject of a mortgage is leasehold property, and the mort- 
gagee is put into possession under circumstances which amount to an as- 
sigament or transfer of the leasehold interest, the mortgagee becomes liuble, 
as a rule, to pay the rent; but where the mortgagee is in possession and 
his name is registered in the landlord’s books as the tenant, there can be 
no doubt as to his being liable for the reut.—I. L. R., 10 Cal. 443, 

The defendants, having already mortgaged certain land to another, 
executed a hypothecation bond comprising the same land in favor of the 
plaintiff to secure a debt due by them to the plaintiff and covenanted there- 
in to pay to him daily the proceeds of certain sales of firewood, of which 
the plaintiff was to credit part towards the secured debt. The defendants 
having failed to pay the amount due on the first mortgage, the first mort- 
gagee obtained a decree and brought the land to sale. The plaintiff now 
brought a suit in the Small Cause Court to recover the amount due on foot- 
ing of his hypothecation bond :— Held, that the hypothecation bond con- 
tained no personal convenant by the obligors, but that on the construction 
of secs. 65 and 68 of the Transfer of Property Act the obligors had commit- 
ted default so as to entitle the obligee to sue them personally under the for- 
mer section.—13 Madr. 192. 

Under the ordinary law of mortgage the mortgagor is bound, so long 
asthe equity of redemption remains with him, to indemnify the estate 
against expenses incurred in protecting the title. So that where a mortgage 
bond contains stipulations under which the mortgagor engages to repay to 
the mortgagee any costs he may incur in suits brought against him by the 
mortgagor’s co-sharers, and also any debts charged upon the mortgaged pro- 
perty which the mortgagee may pay, the stipulations do not create any 
fresh obligation, and require no additional stamp duty.—9 Bom. 435. 


66. A mortgagor in possession of the mortgaged pro- 
Waste by mortgagor in perty is not liable to the mortgagee for 
aca allowing the property to detriorate ; but 
he must not commit any act which is destructive or perma- 
nently injurious thereto, if the security is insufficient or will 
be rendered insufficient by such act. 
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Explanation.—A. security is insufficient within the mean- 
ng of this section unless the value of the mortgaged property 
xceeds by one-third, or, if consisting of buildings, exceeds 
»y one-half, the amount for the time being due on the mortgage. 

Rights and Liabilities of Mortgagee. 
67. In the absence of a contract to the contrary, the 
Right to foreclosure or. mortgagee has, at any time after the 
ale. mortgage-money has become payable to 
1im, and before a decree has been made for the redemption 
of the mortgaged property, or the mortgage-money has been 
yaid or deposited as hereinafter provided, a right to obtain 
‘rom the Court an order that the mortgagor shall be absolute- 
yy debarred of his right to redeem the property, or an order 
shat the property be sold. 

A suit to obtain an order that a mortgagor shall be ab- 
sclutely debarred of his right to redeem the mortgaged pro- 
perty is called a suit for foreclosure. 


Nothing in this section shall be deemed— 


(2) to authorize a simple mortgagee as such to institute 
a suit for foreclosure, or a usufructuary mortgagee as such 
to institute a suit for foreclosure or sale, or a mortgagee by 
conditional sale as such to institute a suit for sale ; or 


(6) to authorize a mortgagor who holds the inortgagee’s 
rights as his trustee or legal representative, and who may sue 
for a sale of the property, to institute a suit for foreclosure ; or 


(ce) to authorize the mortgagee of a railway, canal, or 
other work, in the maintenance of which the public are inte- 
rested, to institute a suit for foreclosure or sale ; or 


(@) to authorize a person interested in part only of the 
mortgage-money to institute a suit relating only to a corres- 
ponding part of the mortgaged property,unless the mortgagees 
have, with the consent of the mortgagor, severed their inte- 
rests under the mortgage. 


Notes. 

Ina suit to recover money due on a mortgage, defendant paid the 
money into Court and « notice was issued to the mortgagee under sec. 83 of 
the Transfer of Property Act. The mortgagee filed his suit before notice 
was served on him, and it was not proved that the mortgagee was aware 
of the fact of the payment into Court when he filed hia suit :—Held, that 
the plaintiff was not debarred by sec. 67 of the Transfer of Property Act 
from obtaining a decree, and that under the rules of Court the pleader’s 
fee was properly assessed as in a contested suit and not as in a case where 
there is a confession of judgment.—I. L. BR, 11 Madr. 371. 
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A usufructuary mortgagee ‘is not entitled, in the absence of a contract 
to that effect, to sue for sale of the mortgage property :—-SEMBLE : The con- 
struction placed on sec, 67 (a) of the Transfer of Property Act, 1882, in 
Venkatasawmi v. Subramanya (I. L. R, 11 Madr., 88) that a usnfructuary 
mortgagee can sue either for foreclosure or for sale but not for one or other 
in the alternative is wrong.—12 Madr. 109. 

The plaintiff, at the request of the mortgagors, paid off part of the 
debt due on a usnfructuary mortgage to one of two mortgagees there- 
under, and was placed by the mortgagors in possession under a usufruc- 
tuary mortgage of that part of the mortgage premises which has been in 
the enjoyment of the mortgagee so paid off, whe executed a release. The 
other mortgagee under the first mortgage obtained a decree for sale on the 
footing of that instrument, and the mortgage premises were sold ‘“ subject 
to the establishment” of the plaintiff’s claim : the decree-holder purchased 
and afterwards assigned his rights to two of the present defendants who 
dispossessed the plaintiff. The plaintiff now sued the mortgagors and mort- 
gagees and the defendants above referred to:—Held, the plaintiff was not 
entitled to a decree for sale. Semble : the plaintiff might have sued to have 
the sale, which had taken place at the suit of the first usufructuary mort- 
gagee, declared to be invalid as against him.—15 Madr. 174. 


A mortgagee by conditional sale, under an instrument executed while 
Regulation XVII of 1816 was in force, and before the Transfer-of Property 
Act, 1882, which repealed that Regulation, came into force, sued, after the 
repeal of that Regulation, for foreclosure of the mortgage, not having pro- 
ceeded in accordance with the provisions of sec. 8 of that Regulation. Held 
(Stroart, C. J., dissenting) that the procedure of that section was not saved 
by clause (c) of sec. 2 of the Transfer of Property Act, but the provisions 
of that Act were applicable to the suit.—6 Al. 262. 

Upon the death of a sole mortgagee of zamindari property, his estate was 
divided among his heirs one of whom, a son, was entitled to fourteen out of 
thirty-two shares, The son executed a sale-deed wherehy he conveyed the 
mortgagee’s rights under the mortgage to anothor person. In a suit for sale 
brought against the mortgagor by the representative of the purchaser, it 
was found that the plaintiff acquired, under the deed of sale, only the rights 
in the mortgage of the son of the mortgagee, though the deed purported to 
be an arsigoment of the whole mortgage. Held by the Full Bench that the 
plaintiff was not entitled, in respect of his own share, to maintain the suit 
for sale against the whole property, the other parties interested not having 
been joined ; that moreover he was not entitled to succeed, even in an amend- 
ed action, in claiming the sale of a portion of the property in respect of 
his own share, and that the suit was, therefore, not maintainable. Bishan 
Dial v. Manni Ram, Bhora Roy v. Abilack Roy, and Bedar Bakht Muham- 
mad Ali v. Khurram Bakht Yahya Ali Khanreferred to.—9 Al. 68. 


Under sec. 67 (a) of the Transfer of Property Act (IV of 1882), a usu- 
fructuary mortgagee whose possession has not been disturbed cannot main- 
tain a suit either for foreclosure or for salc on non-payment of the mortgage 
money. Chowdhri Umrao Singh v. The Collector of Moradabad, Dulli v. 
Bahadur, Ganesh Kooer v. Deedar Buksh, Venkatasawmi v. Subramanya and 
Jahabbu Ram v. Girdhari Singh, referred to.—11 Al. 367. 

Interest post diem on a mortgage-bond for a term certain and contain- 
ing no express provision as to the payment of post diem interest is noth- 
ing eise than damager for the breach of a contract. Such interest cannot 
be regarded as a mero continuance of the addiem interest due on the mort- 
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gage-bond, and, as such, as forming an integral part of the mortgage-debt, 
nor even as resembling such interest and forming a “ charge’’ upon the pro- 
perty, though nominally damages. In respect of post diem iuterest given 
by way of damages, no distinction isjto be drawn between simple bonds and 
mortgage bonds. Mansab Ali v. Gulab Chand and Bhagwant Singh v. 
Daryao Singh followed ; Cook v. Fowler; Bishen Dayal v. Udit Narain ; 
and Rajpati Singh v. Kesh Narain Singh referred to.—1}3 Al. 330. 

A mortgagor or mortgagee cannot claim to foreclose or to redeem for a 
part of the estate or the debt. Norton 473. Also 1.L. R., 1 Al. 297, 4 Cal. 475. 

See I. L. R., 14 Madr. 232, noted under sec. 58. 


68. The mortgagee has aright to sue the mortgagor 
Right to sue for mort- for the mortgage-money in the follow- 
Bage-money. ing cases only :— 

(a) where the mortgagor binds himself to repay the 
same : 

(6) where the mortgagee is deprived of the whole or part 
of his security by or in consequence of the wrongful act or 
default of the mortgagor : 

(ec) where, the mortgagee being entitled to possession of 
the property, the mortgagor fails to deliver the same to him, 
or to secure the possession thereof to him without disturbance 
by the mortgagor or any other person. 


Where, by any cause other than the wrongful act or de- 
fault of the mortgagor or mortgagee, the mortgaged property 
has been wholly or partially destroyed, or the security is ren- 
dered insufficient as defined in Section sixty-six, the mort- 
gagee may require the mortgagor to give him, within a rea- 
sonable time, another sufficient security for his debt, and, if 
the mortgagor fails so to do, may sue him for the mortgage- 
money. 

Wotes. 

A landlord, who has obtained a decree for arrears of rent of an under 
tenure, is not restricted by the provisions of the Bengal Tenancy Act (Act 
VIIL. of 1885) to executing such decree in the first instance by sale of the 
under-tenure, but is at liberty to exevute it in the ordinary manner against 
the person or other property, whether moveable or immovable, of his Judg- 
menut-debtor. The provisions of sec.68 of the Transfer of Property Act 
are not amongst those mnde applicable by sec.100 of that Act to a peraon 
having a charge within the meaning of the latter section. Semble.—The 
“charge” referred to in sec. 65 of the Bengal Tenanoy Act (VIII. of 1885) is 
not such a“ charge” as that defined by sec. 100 of the Transfer of Property 
Act. Lalit Mohun Roy v. Bindodai Dabee, I. L. R., 14 Calc., 14, explained. 
—15 Cal. 492. 

The sale of mortgaged premises under the Land Acquisition Aot is not 
a destruction of the security within the meaniug of sec. 68 of the Transfer 
of Property Act and does not enable the mortgagee to sue the mortgagor 
personally.—13 Madr. 321. 
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In a suit against a mortgagor for the principal and interest due on @ 
mortgage, it appeared that the payment of interest had fallen iuto arrears, 
and that the mortgage deed provided that in such event the mortgagee 
should be entitled to possession of the mortgage premises; the mortgagor 
falsely alleged that all the interest due had been tendered :-— Held, that the 
mortgagee was entitled to sue as above.—15 Madr. 65, 


Suit for a personal decree on a usufructuary mortgage which contained 
no express covenant to pay, but, provided that tf the mortgagor repaid 
the secured debt before a certain date (now passed), he should be replaced 
in possession. The mortgage premises had been attached im execution of a 
decree obtained by a third party against the mortgagor, and a claim pre-. 
ferred by the piaintiff having been erroneously rejected and the premises 
sold, he was dispossessed. The mortgagee accordingly brought his suit 
as above :—Held that the plaintiff was not entitled to maintain the suit 
either under the terms of the mortgage or under Transfer of Property Act, 
mec. 68.—15 Madr. 304. 


A usufructuary mortgagee, to whom possession of the mortgaged pro- 
perty had been delivered, sued the mortgagor for the mortgage-moncy 
on the ground that the mortgagor had sold a part of the mortgaged pro- 
perty, and the purchaser had deprived him of possession of such part. 
One of the conditions inserted in the deed of mortgage was that, if ‘‘ on 
the part of the mortgagor, or other persons, any kiud of dispute or any 
anterference or obstruction took place in obtaining possession by the mort- 
gagee of the mortyayed property,” the mortgagee shuuld be entitled to sue 
for the mortgage-money. Held thut such condition contemplated the case of 
the mortgagor, in the first instance, in breach of the conditions of the mort- 
gage, failing to deliver possession to the mortgagee, or to secure his posses- 
sion from auy obstruction or disturbance by other persons, but not the case 
of the mortgagee being deprived of possession after it had been once obtain- 
ed and secured, and therefore the mortgagee was not entitled by virtue of 
such conditior te sue for the mortgage money. Held, further, that, the mort- 
gagee’s case being that he had been deprived of possession of a part of the 
mortgaged property, he would be entitled to sue for the mortgage-money 
only if he had been deprived thereof by or in consequence of the wrongful 
act or default of the mortgagor, and not. if he had been deprived thereof 
by or in consequence ot the wrongful act or default of other persons ; that 
the sale by the mortgagor was not a wrongful act, there being no condition 
against alienation, and the sale by a mortgagor of bis equity of redemption 
not being rendered wrongful or unlawful by any rule of law, nor being in 
itself a wrongful act ; thata wrongful act by the purchaser, though com- 
mitted under color of the purchase, could not be said to have taken piace 
‘‘in consequence of the wrongful act or default of the mortgagor” ; and that 
therefore the mortgagee had no cause of action.—6 Al. 298. 


Where a decree was obtained by a lundholder for cancelment of a deed 
whereby an occapancy-holding was mortgaged with possession, and the 
mortgagee consequently failed to obtain possession, and brought a suit 
against the mortgagor to recover the mortgage money—held that inasmuch 
as the mortgagor must have known that he was mortgaging an_ estate not 
legally transferable, while the mortgagee might have believed that the 
estate was transferable, the act of the former was a default depriving the 
latter of his security within the meaning of sec. 68 (b) of the Transfer of 
Property Act (IV of 1882), and the mortgagee was, therefore, cntitled to 

—10 Al. 47. 
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See I. L. R., 13 Madr. 192, noted under sec. 65 ; 15 Madr. 174, noted 
under sec. 67; 14 Al. 513, noted under sec. 90. 

69. A power conferred by the mortgage-deed on the 
mortgagee, or on any person on his be- 
half, to sell or concur in selling, in de- 
fault of payment of the mortgage money, the mortgaged pro- 
perty, or any part thereof, without the intervention of the 
Court, is valid in the following cases ‘‘and in no others’’* 
(namely )— 

(a) where the mortgage is an English mortgage, and 
neither the mortgagor nor the mortgagee is a Hindu, Muham- 
madan, or Buddhist ‘‘ or amember of any other race, sect, tribe, 
or class from time to time specified in this behalf by. the Local 
Government, with the previous sanction of the Governor- 
General in Council, in the local official Gazette; ”* 

(6) where the mortgagee is the Secretary of State for 
India in Council ; , 

(¢) where the mortgaged property or any part thereof 
is situate within the towns of Calcutta, Madras, Bombay, 
Karachi, or Rangoon. 

But no such power shall be exercised unless and until— 

(1) notice in writing requiring payment of the principal 
money has been served on the mortgagor, or on one of several 
mortgagors, and default has been made in payment of the 
principal money, or of part thereof, for three months after 
such service; or 

(2) some interest under the mortgage amounting at least 
to five hundred rupees is in arrear and unpaid for three 
months after becoming due. 

When a sale has been made in professed exercise of such 
a power, the title of the purchaser shall not be impeachable 
on the ground that no case had arisen to authorize the sale, 
or that due notice was not given, or that the power was other- 
wise improperly or irregularly exercised ; but any person 
damnified by an unauthorized, or improper, or irregular exercise 
of the power, shall have his remedy in damages against the 
person exercising the power. _ 

The money which is received by the mortgagee, arising 
from the sale, after discharge of prior incumbrances (if any), 
to which the sale is not made subject, or after payment into 
Court, under Section fifty-seven, of a sum to meet any prior 


* The words quoted hare been inserted by Act III. of 1885, sec. 5. 


Power of sale when valid. 
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incumbrance, shall, in the absence of a contract to the contrary, 
be held by him in trust to be applied by him, first, in payment 
of all costs, charges, and expenses properly incurred by him 
as incident to the sale or any attempted sale ; and, secondly, 
in discharge of the mortgage-money and costs and other 
money (if any) due under the mortgage; and the residue of 
the money so received shall be paid to the person entitled to 
the mortgaged property or authorized to give receipts for the 
proceeds of the sale thereof. 


Nothing in the former part of this section applies to 
powers conferred before this Act comes into force. 

The powers and provisions contained in Section six to 
nineteen (both inclusive) of the Trustees and Mortgagees’ 
Powers Act, 1866, shall be deemed to apply to English mort- 
gages wherever in British India the mortgaged property 
may be situate, when neither the mortgagor nor the mortgagee 
is a Hindu, Muhammadan, or Buddhist, ‘‘ or a member of any 
other race, sect, tribe, or class from time to time specified in 
this behalf by the Local Government, with the previous sanc- 
tion of the Governor General in Council, in the local official 
Gazette.’’* 

Notes. 

In a deed of mortgage of porperty, situate within the town of Madras, 
it was provided that a power of sale might be exercised after fifteen days’ 
notice, The property was sold :—WHeld that, (sec. 69 of the Transfer of 
Property Act, 1882, requiring three months’ notice before such a power of 
sale shall be exercised), the condition as to notice was invalid, but that the 
sale was nevertheless valid.—I. L. R., 11 Madr. 201. 

A mortgagee purchasing the mortgaged property with the consent of 
the mortgagor, under the power of sale contained in the mortgage deed, ac- 
quires an unimpeachable title derived from the power of sale, which is al- 
together distinct from and overrides his title as a mere incumbrancer : the 
effect of such purchase being to vest the ownership of, and the beneficial 
title to, the property for the first time in himself, who had been previously 
@® mere incumbrancer. 

Obstruction to the obtaining possession by a mortgagee under his 
mortgage by persons who while claiming a lien on the property admitted the 
mortgagor's title to the property :—Held, not to be adverse possession as 
against the mortgagee’s title as purchaser.—10 Bom. 49. 


See I. L. R., 18 Al. 28, noted under sec. 40. 
70. If, after the date of a mortgage, any accession is 
Accession to mortgagea Made to the mortgaged property, the 
property: mortgagee, in the absence of a contract 
to the contrary, shall, for the purposes of the security, be en- 
titled to such accession. 


* The words quated have been inserted by Act III. of 1885, sec. 5. 
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Illustrations. 


(a) A mortgages to B a certain field bordering on a river. The field is 
increased by alluvion. For the purposes of his security, B is entitled tothe 
increase. 


(0) A mortgages a certain plot of building land to B and afterwards. 
erects a house on the plot. For the purposes of his security, B is entitled 
to the house as well as the plot. 

71. When the mortgaged property is a lease for a term 
Renewal of mortgagea Of years, and the mortgagor obtains a 
leare. renewal of the lease, the mortgagee, in 
the absence of a contract to the contrary, shall, for the pur- 
poses of the security, be entitled to the new lease. 


72. When, during the continuance of the mortgage, 

Rights of mortgagee in the mortgagee takes possession of the 

possessions: mortgaged property, he may spend such 
money as is necessary— 

(a) for the due management of the property and the col- 
lection of the rents and profits thereof ; 

(6) for its preservation from destruction, forfeiture, or 
sale ; 

(c) for supporting the mortgagor’s title to the property 

(@) for making his own title thereto good against t 
mortgagor ; and, 

(e) when the mortgaged property is a renewable lease- 
hold, for the renewal of the lease ; 

and may, in the absence of a contract to the contrary, 
add such money to the principal money, at the rate of interest 
payable on the principal, and, where no such rate 1s fixed at 
the rate of nine per cent. per annum. 

Where the property is by its nature insurable, the mort- 
gagee may also, in the absence of a contract to the contrary, 
insure and keep insured against loss or damage by fire the 
whole or any part of such property ; and the premiums paid 
for any such insurance shall be a charge on the mortgaged 
property, in addition to the principal money, with the same 
priority and with interest at the same rate. But the amount 
of such insurance shall not exceed the amount specified in this 
behalf in the mortgage-deed or (if no such amount is therein 
specified) two-thirds of the amount that would be required in 
case of total destruction to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the 
mortgagee to insure when an insurance of the property is kept 
up by or on behalf of the mortgagor to the amount in which 
the mortgagee is hereby authorized to insure. 


) 
e 
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' Wotes. 

- Sec. 72 of the Transfer of Property Act only reproduces the rules of 
law which Courts of justice in India have uniformly adopted.—I. L. R., 
10 Al. 611. 

See I. L. R., 9 Bom. 435, noted under sec. 65. 


73. Where mortgaged property is sold through failure 
Charge on proceeds of tO pay arrears of revenue or rent due in 
révenue-sale. respect thereof, the mortgagee has a 
charge on the surplus (if any) of the proceeds, after payment 
thereout of the said arrears, for the amount remaining due on 
the mortgage, unless the sale has been occasioned by some 
default on his part. 
Note. 
The mortgagee has a charge on the surplus proceeds of the revenue 
sale of the property mortgaged.—I. L. R., 6 Cal. 142. Also 15 Cal. 546. 
474. Any second or other subsequent mortgagee may, at 
Right of subsequent @0Y time after the amount due on the 
mortgagee to pay of prior next prior mortgage has become payable, 
mMorteegee: tender such amount to the next prior 
mortgagee, and such mortgagee is bound to accept such ten- 
der and to give areceipt for such amount ; and (subject to the 
provisions of the law for the time being in force regulating 
the registration of documents) the subsequent mortgagee shall, 
on obtaining such receipt, acquire, in respect of the property, 
all the rights and powers of the mortgagee, as such, to whom 
he has made such tender. 
Notes. 

_S mortgaged land to P. G subsequently obtained a decree, by consent, 
against S, creating a charge on the same, and other land, and registered 
the decree. A, in ignorance of G’s decree, paid off P’s mortgage, but took 
no assignment thereof, and took a mortgage, from S of ull the land cover- 
ed by G’s decree. In a suit by G against S and A to enforce payment of 
his mortgage debt :—Held, that A, not having had notice of G’s decree, 
was entitled to stand as first incumbrancer in respect of the money paid to 
discharge P’s mortgage, and that, even if registration was legal notice, an 
intention to keep alive P’s mortgage was to be presumed in favour of A, in 


accordance with the ruling of the Privy Council in Gokul Dass Gopal Dass 
». Rambux Seochand (I. L. R., 11 I. A., 126).—I. L. R., 8 Madr. 246. 


Unless there is a regular assignment by the mortgagee, a person ad- 
vancing money to the owner on the property mortgaged, cannot obtain 
the rights of the mortgagee to whom the money is paid by reason of a por- 
tion of his money being applied by the owner towards the discharge of the 
original mortgage.—6 Bom. 64. . 


At a sale in execution of a decree, J purchased certain property which 
‘was at the time subject to two mortgages, the first under an unregistered 
deed in favour of M and dated in 1872, and the second under a registered 
deed in favour of L and dated in 1880, The registration of the latter 
both deeds was optional, the former under Act VIII of 1871, and the latter 
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under.Act III. of 1877. J, subsequently satisied the mortgege under the 
registered deed of 1880, which was delivered to him. M, then brought a 
suit to recover the money due to him under the mortgage deed of 1872 by 
sale of the mortgaged property :—Held, by Oldfiled, J., that applying the 
rule laid down by the Privy Council in Gokaidas Gopaldas v. Poranmal 
Premsukhdas, J having paid off the mortgage under the registered deed of 
1880, should have the benefits of that mortgage, and was entitled to set up 
the deed which he held against the unregistered deed of 1872, against 
which, under sec. 50 of the Registration Act ([II of 1877) it would take 
effect, as regards the property comprised init. Lakshman Dass v. Dip 
Chand referred to. Per Mahmood, J.—That the word ‘‘ unreyistered’’ in 
sec. 50 of the Registration Act, must, in reference to the circumstances of 
the present case, be read as ‘‘ not registered under Act VIII of 1871,” and 
that, so reading the section, the registered mortgave-deed of 1880 was entit- 
led to priority over the uuregistered mortgage-deed of 1872. Lakshman Dass 
wv. Dip Chand, and Sri Ram v. Bhagirath Lal distinguished. Also per Mahk- 
mood J.—That the position of J, by reason of his having paid off the re- 
gistered mortgage of 1880 could at best be that of an assignee of that mort- 
gage having priority over the mortgage deed on which the plaintiff was 
suing; that such priority could not enable him to place the equity of re- 
demption upon a higher footing than it would have been had te not paid 
off the registered mortgage of 1880; and that, as a consequence, the sale of 
the property in enforcement of the mortgage of 1872 should be allowed to 
take place, but subject to the rights of priority which J had acquired by rea- 
son of his having paid off the registered mortgage of 1880. Sirbadh Rai v. 
Ragannath Prasad and Gokaldas Gopaldas v. Puranmal Premsukhdas re- 
ferred to.—7 Al. 577. 


Fhe purchaser of the equity of redemption of land which had been 
mortgaged in 1866 and 1874 to different persons, paid off the prior mort- 
gaye. The second mortgagee sued to bring the property to sale in satis- 
faction of his mortgage :—Held that the prior mortgage was not extin- 
guished and that the purchaser of the equity of redemption had, by paying 
off that mortgage acquired an equitable right to its benefits, which they 
could use against the second mortgage. Gokaldas Gopaldas v. Puranomal 
Premsukhdas followed. 

Per Oldfield J., (Mahmood, J., dissenting).—That the prior mortgage 
afforded a defence against the claims of the second mortgagee seeking to 
bring the property to sale. Gokaldas Gopaldas v. Puranmal Premsukhdas 
followed. 

Per Mahmood, J.—That the ruling of the Privy Council in Gokaldas 
Gopaldas v. Puranmal Premsukhdas did not go beyond laying down the 
proposition that when the purchaser of the equity of redemption pays off 
@ prior mortgage, which carries with it the right possession of the mort- 
gaged property the mortgage is not extinguished for all purposes, but such 
purchaser, acquiring the benefits of the usafructuary mortgage, is entitled 
to remain in possession, and can successfully resist a suit by a subsequent 
usufructuary mortgagee seeking to disturb such possession. 

Also per Mahmood, J.—That although the persons who had paid off the 
prior mortgage were entitled to claim its benefits, they could not be under- 
gtood to have acquired rights greater than those which the prior mortgagee 
himeelf possessed ; that as holders of the equity of redemption they could 
not resist the suit which aimed at enforcing a valid security, and, as persons 
entitled to the benefits of the prior mortgage, they were at best in the posi 

11 ° 
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tion of assignees of that mortgage ; that the union of the two capacities 
could not confer upop them rights higher than those which the mortgage 
they had paid off created ; that a puisne incumbrancer is not prevented by 
the mere fact of the existence of a prior mortgage from enforcing his secu- 
rity without paying off the prior mortgage eo long as such enforcement 
does not clash with the rights secured by the prior mortgage; and that 
therefore the purchaser of the equity of redemption held that right subject 
to the plaintiff’s mortgage of 1874, and the fact of their having redeemed 
the prior mortgage did not place the equity of redemption on a better foot- 
ing, though it entitled them to the benefits of that mortgage secured to 
them in the same manner as to the original mortgage whose rights they 
hed acquired by subrogation. Gaya Prasad v. Salik Prasad, Ramo Naikan 
vw. Subbaraya Mudali, and Mal Chand Kuber v. Lalli Trikam referred to.— 
7 Al. 568. 

In 1874 a plot of land, No. 111 which, in 1866, had been mortgaged 
to L, was with other property mortgaged to R. In 1878 the equity of re- 
demption in plot No. 111 was purchased by J, who paid off the mortgage 
of 1866. R brought a suit against J, to bring to sale the whole of the pro- 
perty included in the mortgage of 1874. The Court of first instance decreed 
the claim in part, exempting from the decree plot No. 111, on the ground 
that the defendant, by reason of having purchased the equity of redemption 
in that plot and having paid off the mortgage of 1866, stood in the position 
of a first mortgagee of that plot and his mortgage had priority over the 
plaintiff’s mortgage of 1874. The Full Bench modified the decree of the 
Court of first instance by inserting after the words ‘land No. 111 be ex- 
empted from the hypothecation lien” the words ‘‘in that property the in- 
terest of the plaintiff as second mortgagee only to be sold.”’ 

Per Oldfield, J.—Thbat the second mortgagee could vot bring the land to 
sale so as to oust the first mortgagee, whose mortgage was usufructuary, 
and get rid of the first mortgage without satisfying it; but that he had a 
right to sell such interest as he possessed as second mortgagee. 

Per Straight, J.—That the plaintiff was entitled to bring to sale the 
property charged to him under his mortgage of 1574, snbject to the rights 
existing in favour of the first mortgagee of 1866: in other words, that a 
purchaser at a sale in execution of the decree would have no further right 
than a right to take the property subject to the right of the first mortga- 
gee to possession of the property included in his instrument, and his other 
rights under that instrument, so long as it enured.—® Al. 105. 


75. Every second or other subsequent mortgagee has, 
Rights of mesne mort. 80 faras regards redemption, foreclosure, 
gagee against prior and and sale of the mortgaged property, the 
subsequent mortgagess. same rights against the prior mortgagee 
or mortgagees as his mortgagor has against such prior mort- 
gagee or mortgagees, and the same rights against the subse- 
quent mortgagees (if any) as he has against his mortgagor. 
476. When, during the continuance of the mortgage, 
Liabilities of mortgagee the mortgagee takes possession of the 
in possession. mortgaged property— 
(a) he must manage the property asa person of ordinary 
prudence would manage it if it were his own ; 
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(6) he must use his best endeavours to collect the rents 
and profits thereof ; 

(c) he must, in the absence of a contract to the contrary, 
out of the income of the property, pay the Government- 
revenue, all other charges of a public nature accruing due in 
respect thereof during such possession, and any arrears of rent 
=k) aan of payment of which the property may be summarily 
sold ; 

(@) he must, in the absence of a contract to the contrary, 
make such necessary repairs of the property as hecan pay for 
out of the rents ged profits thereof after deducting from such 
rents and profits the payments mentioned in clause (c) and 
the interest on the principal money ; | 

(e) he must not commit any act which is destructive or 
permanently injurious to the property ; 

(7) where he has insured the whole or any part of the 
property against loss or damage by fire, he must, in case of 
such loss or damage, apply any money which he actually re- 
ceives under the policy, or so much thereof as may be neces- 
sary, in reinstating the property, or, if the mortgagor so 
directs, in reduction or discharge of the mortgage-money ; 

(g) he must keep clear, full, and accurate accounts of all. 
sums received and spent by him as mortgagee, and at any 
time during the continuance of the mortgage, give the mort- 
gagor, at his request and cost, true copies of such accounts 
and of the vouchers by which they are supported ; 

(h) his receipts from the mortgaged property, or, where 
such property is personally occupied by him, a fair occua- 
tion-rent in respect thereof, shall, after deducting the expen- 
ses mentioned in clauses (c) and (d), and interest thereon, be 
debited against him in reduction of the amount (if any) from 
time to time due to him on account of interest on the mort- 
gage-money, and, so far as such receipts exceed any interest 
due, in reduction or discharge of the mortgage-money ; the 
surplus, (if any) shall be paid to the mortgagor ; 

(7) when the mortgagor tenders, or deposits in manner 
hereinafter provided, the amount for the time being due on 
the mortgage, the mortgagee must, notwithstanding the pro- 
visions in the other clauses of this section, account for his 
gross receipts from the mortgaged property from the date of 
the tender or from the earliest time when he could take such 
amount out of Court, as the case may b2. ee : 
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If the mortgagee fail to perform any of the duties imposed 

Loss occationed by bis Upon him by this section, he may, when 

default. accounts are taken in pursuance of a 

decree made under this chapter, be debited with the loss (if 
any) occasioned by such failure. 
Notes. 


The mortgagee will, in equity, be allowed for all repairs necersary for 
the support of the property, but not for general improvements made with- 
out the acquiescence or consent of the mortgagor, which enhance the value 
of the estate, especially if they are of such a nature as may cripple the 
right or power of redemption. And, in no case wil] a Court of Equity per- 
mit a mortgagee to commit waste or do damage to the estate, as for example, 
by pulling down cottages. Story 1016 bb. See also I. L. R., 4 Bom. 584. 


Nothing can ever deprive the mortgagor of his right to have the ac- 
counts of the mortgagee in possession taken, not even an admission in his 
plaint that something may possibly still be due on the mortgage. And the 
onus probandi does not lie upon the mortgagor ; that is to say, he is not 
bound to prove, independently of the accounts filed by the mortgagee, that 
the mortgage-debt has been paid off. But if he fails eventually to prove 
that it bas heen satisfied, his suit will be dismissed with costs. Anda 
condition in a mortgage deed that the mortgagor shall not claim an ac- 
count from the mortgagee who has been in possession, does not in any de- 
cree bar the operation of the law, by which the lender is to account to the 
borrower for the proceeds during his possession. Asa general rule, the 
mortgagee may be called on to account by the mortgagor at any time, on 
the mortgagor’s allegation that the whole sum due with interest has been 
received by him. Macp. Also I. lL. R., 6 Bom. 669. 


Since the repeal of the usuary laws a mortgagor and mortgagee may 
make what contract they please with reference to the profits of the mort- 
gaged estate, and the mortgagor may, by coutract, deprive himself of the 
right to compel the mortgagee in possession to acconnt for the profits. 
(Vide Act XXVIII of 1855). Judgment of C. H.C. in Appeal Nos. 184 
and 185 of 1866. Vide Madras Jurist of 1867. Vol. II, p. 45. 


By the terms of a usufructuary mortgage, it was provided that the annual 
profits of the mortgaged property should be taken to be a certain amount; 
that ont of this amount the revenue should be paid annually by the mort- 
gagee ; that the balance should be taken by the mortgagee as representing 
interest on the principal amount of the mortgage-money; and that the 
mortgage should be redeemed on payment of the principal of the mortgage- 
money ina lumpsum. It was further provided that the mortgagor should 
not be entitled to claim mesne profits nor the mortgagee to claim interest. 


J, alleging that he had purchased the equity of redemption of the 
mortgaged property in 1869; that since the purchase the mortgagee had 
not paid any revenue and therefore he, J, had been compelled to pay it; 
and that consequently the mortgage-money had been paid out of the profits 
of. the mortgaged property and a surplus was dae, sued the original mort- 
gagor aud the mortgagee for possession by redemption of the mortgaged 
property and for surplus profits, or for possession of the mortgaged propérty 
on payment of any sum which might be found due. One of the defences to 
the suit was that the mortgage had already been redeemed iu 1877-by the 
Griginal mortgagor, and the suit was therefore not maintainable. 
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Held, (i) that, assuming that sach redemption had taken place, that 
fact could not prejudice the plaintiff's rights arising out of the mortgage, 
whatever the effect of such redemption might be as between the original 
mortgagor and the mortgagee, and such redemption was therefore not a bar 
to the suit; (1) that the plaintiff was entitled to take into acconnt the’ 
amount of revenue which he had been compelled to pay by reason of the 
mortyagee’s default; (iii) that in the accounting the plaintiff was entitled 
to avai) himself of annual receipts; and (iv) that, the mortgagee having 
had notice of the plaintiff’s purchase, any payments which he might bave 
made to the original mortgagor on account of revenue after the purchase 
were improperly made, and could not be taken into account against the 
plaintif#i.—I. L. R., 6 Al. 303. 

See I. L. R., 10 Cal. 443, noted under sec. 65; 15 Madr. 290, noted 
under sec. 2. 


77. Nothing in section 76, clauses (3), (d), (g), and (h), 
Receipts in lier of inter- applies to cases where there isa contract 
est. between the mortgagee and the mort- 
gagor that the receipts from the mortgaged property shall, so 
long as the mortgagee is in possession of the property, be 
taken in lieu of interest on the principal money, or in lieu of 
such interest and defined portions of the principal. 
eS Priority. 
78. Where, through the fraud, misrepresentation, or 
Postponement of prior gross neglect of a prior mortgagee, an- 
mortgages. other person has been induced to advance 
money on the security of the mortgaged property, the prior 
mortgagee shall be postponed to the subsequent mortgagee. 
Wotes. 

The mere possession of the title deeds by a second mortgagee though 
a purchaser for value without notice, will not give him priority. There 
must be some act or default of the first mortgagee to have this effect.—4 
M. H.C. R., 369. 

A prior encumbrancer will not be postponed to a subsequent encum- 
brancer, unless he has been guilty of gross negligence. A mortgaged land 
to B. B having bought certain land from C pledged his mortgage-deed to 
C to secure the unpaid purchase money. C gave the bond to A who was bis 
brother-in-law. A representing to D that the mortgage was redeemed, sold 
the laud to him giving him the bond as a title-deed. In a snit by B against 
D to recover the mortgage amount by sale of the land : Held, that D even al- 
though a bona fide purchaser, could not resist the claim.—I.L.B., 8 Madr. 200. 

On the 20th of February 1888, defendant No. 1 executed a mortgage 
in favor of the plaintiff Company. Defendants Nos. 2 and 3 bound them- 
selves as sureties for the due payment of the mortgage amount, on default 
by the mortgagor. This mortgage had not been registered at the date of 
the execution of the mortgages next referred to. On the 27th of April 1888, 
the Secretary of the plaintiff Company handed over to defendant No. 1} 
most of the title-deeds which had been delivered to the plaintiff ae Ae d 
on the execution of the mortgage, and defendants Nos. 1 and 3 undertoo 
that they wonld raise a loan thereon and discharge the debt due to the 
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plaintiff, or return the title-deeds if they failed in raising the loan. On the 
20th April 1588 defendant No. 1 deposited the title-deeds with defendant 
No. 4 and executed a mortgage to her for Rs. 4000 ; and on the 7th May 
18388, he executed an instrument creating a further charge in her favor for 
Rs. 1,000. These two sums were applied by defendant No. 1 to his own 
use, and not in discharge of the prior mortgage. The mortgages to defend- 
ant No. 4 described the mortgage premises as being then free from in- 
cambrances: Held, that the plaintiff Company had been guilty of gross 
negligence in letting the title-deeds out of their possession and that the 
mortgages of defendant No. 4 had accordingly priority over the mortgage 
to the plaintiff Company.—12 Madr. 424. 


A mortgagee at the reauest of the mortgagors returned tothem their 
certificate of title to the mortgage premises to enable them to raise money 
to pay off his mortgage. This mortgage was duly registered. The mortga- 
gors, who remained in possession of the mortgage premises throughout, 
having shown the certificate to a third person whom they informed of the 
existence of the first mortgage, and borrowed Rs. 400 from him, subsequent- 
ly informed him that the firat mortgage was paid off, delivered the certifi- 
cate to him, and executed to hima mortgage of the same premises to 
secure the sum of Rs. 400, and a further sum of Rs. 800: Held, that though 
the second mortgagee had been wanting in caution, yet since he had been 
thrown off his guard by the conduct of the first mortgagee, in returning to 
the mortgagors their certificate of title, the second mortgagee was entitled 
to priority in respect of his security ever the first mortgagee.—-12 Madr. 429. 


In a suit for declaration of priorities of mortgages and for foreclosure, 
it appeared that the mortgage premises were mortgaged to defendant No. 
2 in 1879 and to the plaintiff in 1883 and again in 1884, and were convey- 
ed absolutely by the mortgagor to defendant No. 2in 1886. The mortgagor 
executed a rent agreement to the plaintiff on the occasion of each of the 
mortgages of 1883 and 1884. The above mortgages were registered, but 
the plaintiff and defendant No. 2 had no actual notice at the date of their 
mortgage and conveyance, respectively, of the previous incumbrances. The 
plaintiff received the title-deeds to the estate from the mortgagor on the 
execution of the mortgage of 1883 ; defendant No. 2 alleged that he had 
held them under a prior incumbrance which was consolidated in the mort- 
gage of 1879, and that previous tothe execution of that mortgage the mort- 
gagor had obtained them from him for the purpose of obtaining a Collec- 
tor’s certificate and had told him that the Collector had retained them, in 
order to account for their not being replaced in his custody :— Held, (apart 
from the question whether the mortgage of 1879 had been extinguished by 
the conveyance of 1886), that the conduct of defendant No. 2 in permitting 
the title-deeds to remain in the possession of the mortgagor amvuunted to 
gross negligence within the meaning of Transfer of Property Act, sec. 78, 
and that the registration of the mortgage to defendant No. 2 did not affect 
the plaintiff with constructive notice of its existence, and that accordingly 
seca aa mortgages to the plaintiff were entitled to priority.—13 

r. : ‘ 


See J. L. R., 15 Madr. 268, noted under sec. 3. 
79. “Ifa mortgage, made to secure future advances, the 
. performance of an engagement, or the 
e~ to secure un : 
amgpat when lance of a running account, expresses 
aa a the maximum to be secured thereby, a 
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subsequent mortgage of the same property shall, if made 
with notice of the prior mortgage, be cer etc to the prior 
mortgage in respect of all advances or debits not exceeding 
the maximum, though made or allowed with notice of the 
subsequent mortgage. 

Illustration. 

A mortgages Sultanpur to his bankers, B & Co., to secure the balance 
of his account with them to the extent of Rupees 10,000. A then mortgages 
Sultanpur to C, to secure Rupees 10,000, C having notice of the mortgage 
to B & Co., and C gives notice to B & Co. of the second mortgage. At th 
date of the second mortgage, the balance due to B & Co. does not Se bead 
Rupees 5,000. B & Co. subsequently advance to A sums making the balance 
of the account against him exceed the sum of Rupees 10,000. B & Co. are 
entitled, to the extent of Rupees 10,000, to priority over C. _ 

80. No mortgagee paying off a prior mortgage, whether 
with or without notice of an intermedi- 
ate mortgage, shall thereby acquire any 
priority in chee ay of his original security. And, except in 
the case provided for by section 79, no mortgagee making a 
subsequent advance to the mortgagor, whether with or without 
notice of an intermediate mortgage, shall thereby acquire 
any priority 1n respect of his security for such subsequent 
advance. 


Tacking abolished. 


Wotes. 

If loans are made by way of further charge, and questions as to prio- 
rity arise, the mortgage will, no doubt aa to each particular sam, be consi- 
dered to bear date only from the time when that sum was charged on the 
mortgaged lands, and will not, as to the subsequent advances, take the 
date of the original contract. Macp. 57. 

The further charge ought to be made by a new deed applicable only 
to the sum to be charged : and when the original mortgage deed is thrown 
aside, aud a fresh deed executed by which the property is mortgaged for 
the consolidated sum, there is danger of the original mortgage as well as 
oe further charge being held to rank only from the date of the latter deed. 

acp. 59. : 

Seo I. L. B., 3 Cal. 307. See I. L. R., 4 Al. 85. 


Marshalling and Contribution. 


81. If the owner of two properties mortgages them both 
to one person, and then mortgages one 
of the properties to another person who 
has not notice of the former mortgage, the second mortgagee 
is, in the absence of a contract to the contrary, entitled to 
have the debt of the first mortgagee satisfied out of the pro- 
perty not mortgaged to the second mortgagee so far as such 
property will extend, but not so as to prejudice the rights of 
the first mortgagee or of any other person having acquired 
for valuable consideration an interest in either property. — 


Marsballing securities. 
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Wotes. 

Where the owner of certain property mortgages it to A,and after- 
wards sells a portion of the mortgaged property to 3B, it is not incumbent 
on A in suing to enforce his mortgage to proceed first against that portion 
.of the property which has not been sold by the mortgagor.—11 Cal. 258. 

Sait by the adoptive son of the obligee (deceased) of a hyputhecation 
bond to recover principal and interest due on the bond against the land 
comprised in the hypothecation. Defendant No. 1, the obligor of the bond, 
had executed it as manager of a joint Hindu family, of which defendant 
No. 2 was a member, and for the rightful purposes of the family. The 
family subsequently became divided, and the hypothecated property was 
divided between defendants Nos. l and 2. Defendant No. 1 afterwards 
hypothecated part of his share for a private debt to defendant No. 3, who 
having sued on his hypothecation and brought the land to sale in execution 
became the purchaser. The District Munsif passed a decree for the plain- 
tiff, against which defendants Nos. Zand 3 preferred separate appeals, the 
plaintiff being the sole respondent to each appeal. The District Judge on ap- 
peal passed a decree directing that the plaintiff should fi:st proceed against 
all the property which was not subject tothe hypothecation to defend- 
ant No. 3, including the share of defendant No. 2. Defendant No. 2 pre- 
ferred a second appeal joining all the other parties: (1) Held, that the 
plaintiff was under no obligation to obtain a certificate under Act XXVII 
of 1860 for the purpose of maintaining the suit; (2) that as the plaintiff 
and defendant No. 3 were not creditors of the same person having demands 
against the property of that person, no case for marshalling arose, and 
eonsequently that the direction of the District Judge was wrong. Per cur. 
—Though both defendants Nos 2 and 3 preferred separate appeals from 
the original decree, they only made the plaintiff respondent, and defendant 
No. 3 omitted to make the appellant before us (defendant No. 2) party to 
his appeal, but the relief prayed for in each appeal was that the original 
decree might be set aside so far as it was in plaintiff’s favour and against 
each appellant...... Having regard to the relief claimed......we see no rea- 
son to hold that the appellant before us was a necessary party to the ap- 
peal preferred by defendant No. 3.—12 Madr. 255. 

The equities which apply toa puisne incumbrancer in the marshall- 
ing of securities apply also toa bona fide purchaser for value, without 
notice, of a portion of property the whole of which was: subject to a prior 
incumbrance. Tulsi Ram v. Munnoo Lal, Nowa, Koer, v. Abdul Rahim, 
Bishonath Mookerjee v. Kisto Mohun Mookerjee and Kheloosee Cherooria 
vw. Banee Madhub Doss, referred to. 

The mortgagees of two properties, one of which had, subsequently to 
the mortgage, been purchased for value bona fide by one who had no notice 
of the incumbrance, brought a suit to enforce their lien against both the 
properties originally owned by the mortgagor, impleading as defendants 
both the mortgagor and the purchaser :—Held that, while there was no 
doubt that, if the purchaser was compelled to pay more than the share of 
the mortgage debt apportioned on tbe property purchased by him, he 
would be entitled to contribution, yet, in a suit so framed, and having re- 
gard the array of parties, such an apportionment could not be made at the 
stage of second appeal.—I. L. R., 6 Al. 711. 

82. Where several properties, whether of one or seve- 
‘Gietribution to mort. ral owners, are mortgaged to secure one 
gage-debt, . ts debt, such properties are, in the absence 
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of a contract to the contrary, liable to contribute rateably to 
the debt secured by the mortgage, after deducting from the 
value of each property the amount of any other incumbrance 
to which it is subject at the date of the mortgage. 


Where, of two properties belonging to the same owner, 

one is mortgaged to secure one debt, and then both are mort- 
aged to secure another debt, and the former debt is paid out 
of the former property, each property is, in the absence of a 
contract to the contrary, liable to contribute rateably to the 
latter debt after deducting the amount of the former debt 
from the value of the property out of which it has been paid. 


Nothing in this section applies to 2 property liable under 
Section eighty-one to the claim of the second mortgage. 
Note.—See I. L. R., 14 Madr. 71, noted under sec. 60. 


Deposit in Court. 


83. At any time after the principal money has become 
Power to depositin Court Payable, and before a suit for redemption 
money due on mortgage. of the mortgaged property is barred, the 
mortgagor, or any other person entitled to institute such suit, 
may deposit, in any Court in which he might have instituted 
such suit, to the account of the mortgagee, the amount remain- 
ing due on the mortgage. 


The Court shall thereupon cause written notice of the de- 
Right to money deposit- posit to be served on the mortgagee, and 
ed by mortgagor. the mortgagec may, on presenting a peti- 
tion (verified in manner prescribed by law for the verification 
of plaints) stating the amount then due on the mortgage, and 
his willingness to accept the money so deposited in full dis- 
charge of such amount, and on depositing in the same Court 
the mortgage-deed if then in his possession or power, apply 
for and receive the moncy, and the mortgage-deed so deposit- 
ed shall be delivered to the mortgagor or such other person as 
aforesaid. 
Notes. 

A sum of money having been deposited in Court under Transfer of Pro- 
perty Act, sec. 83, by a vendee of the mortgagor, the mortgagee refused to 
accept it in discharge of his mortgage except on the terms that the depo- 
sitor should convey to him part of the mortgage premises, which he consent- 
ed to do. This agreement was not communicated to the Court and the de- 
positor refused to carry it out when the mortgagee had withdrawn the 
money as above :—Held, that the mortyaygee was entitled to a decree for 
Specific performance of the agreement to convey.—I. L. R., 13 Madr. 316. 

The deposit intended by Transfer of Property Act, sec. 83, must be 
made unconditionally. Accordingly when the mortgagor in making the de- 

12 
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posit prays that the amount should be paid out tothe mortgagee on his 
producing certain deeds the provisions of the section are not complied with. 
—l4 Madr. 49. 


In February, 1883, a decree for pre-emption was obtained in respect of 
a mortgage hy conditional sale executed in August, 1882. On the 23rd 
August 1883, the decree-holder executed his decree by depositing the princi- 
pal amount of the mortgage-money, and obtained possession of the pro- 
perty in substitution for the original mortgagee. In June, 1884, the mort- 
gagor, proceeding under section 83 of the Transfer of Property Act, deposit- 
ed in Court the sum of Rs. 699, claiming the same to be adequate tor re- 
demption. The case was, however, struck off in consequence of the pre- 
emptor’s objection to receiving the deposit on the ground that it did not in- 
clude the interest due on the mortgage. The deposit remained in Court, 
and on the 21st August, 1884, the mortgagor deposited a further sum on 
account of interest, but this also the pre-emptor refused to receive, for the 
same reason as before. Ina suit by the mortgagor for redemption of the 
mortgage, it was found that the amount deposited was all that was due on 
the mortgage on the Zlst August, 1884 :— Held that until the 23rd August, 
1883, when the defendant enforced his pre-emptive decree by depositing the 
consideration for the conditional sale of August 1882, he had no interest in 
the subject of pre-emption as would entitle him to any benefits arising 
therefrom, and that the defendant was not entitled to claim any interest on 
the mortgage-money for the period antecedent to the 23rd Auguat, 1883. 


Semble that the proper person entitled to receive the interest for that 
period was the original conditional vendee, and the Court which passed the 
decree for pre-emption should have allowed him the amount. of such interest 
in addition to the principal mortgage-money. Ashik Ali v. Mathura Kandu 
referred to. 

Held, with reference to sec. 84 of the Transfer of Property Act (IV of 
1882), that the Courts below were right in not allowing interest to the de- 
fendant after the 21st August, 1884, when the plaintiff, to his knowledge, 
deposited the whole money due on the mortgage.—8 Al. 502. 


The plaintiffs were mortgagees in possession of certain shares in a vil- 
lage under a mortgage which, as to the principal amount advanced, was a 
simple mortgage, as to the interest, a usufructuary mortgage. The mort- 
gagees, to save the property from sale, paid up certain arrears of Govern- 
ment revenue. Subsequeuatly the defendant, who was the representative of 
the mortgagors, under sec. 83 of the Transfer of Property Act (XIV of 
1882), paid the original sum due under the mortgage into Court. The 
mortgagees withdrew the money so paid in and deposited the mortgage-deed 
in Court. The mortgagees then, after relinquishiny possession of the mort- 
gaged property, sued to recover the money which they had paid as Govern- 
ment revenue by sale of the mortgaged property. Held that though the mort- 
gagees might originally have treated the amount paid by them as Govern. 
ment revenue as part of the mortgage-money, they did not by such payment 
obtain a lien independently of their position as mortgagees, and when oncs 
they had abandoned their lien on the mortgaged property by accepting the 
money paid into Court by the mortgagors and by relinquishing possession 
of the mortgaged property, they could not afterwards revive it; and their 
suit, which was for realization of the Government revenue paid by them by 
sale of the mortgaged property, must fail. Semble, a mortgagee, who had 
Riven up bis lien under circumstances similar to those above described, 
wight bring @ simple money suit to recover money paid by him to save the 
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property from sale in execution for arrears of Government revenue. Kinu 
Ram Das v. Mozaffer Husain Shaha, Lachman Singh v. Salig Ram, Achut 
Ramchandra Pai v. Hari Kamti, Girdhar Lalv. Bhola Nath, Parsotam 
Das v. Jaijit Singh, Nikka Mal v. Sulaiman Shaikh Gardner, Kristo Mohi- 
nee Dossee v. Kaliprosono Ghose, and Nagenderchunder Ghose v. Sree- 
mutty Kaminee Dossee, referred to.—13 Al. 195. 


See I. L. R., il Madr. 371, noted under sec. 67 ; 16 &. 307, noted 
under sec. 60. 

84. When the mortgagor or such other person as afore- 
said has tendered or deposited in Court 
under section eighty-three the amount 
remaining due on the mortgage, interest on the principal 
money shall cease from the date of the tender, or as soon as 
the mortgagor or such other person as aforesaid has done all 
that has to be done by him to enable the mortgagee to take 
such amount out of Court, as the case may be. 

Nothing in this section or in section eighty-three shall 
be deemed to deprive the mortgagee of his right to interest 
when there cxists a contract that he shall be entitled to rea- 
sonable notice before payment or tender of the mortgage- 
money. 


Cessation of interest. 


Note. 
See I. L. R., 8 Al. 502, noted under sec. 83; 11 Madr. 371, noted 
under sec. 67; 16 Cal. 307, noted under sec. 60. 


Suits for Foreclosure, Sale, or Redemption. 


85. Subject to the provisions of the Code of Civil Pro- 
Parties to suits for fore. cedure, section 437, all persons having 
closure, sale, aud redemp- an interest in the property comprised in 
Hons a mortgage must be joined as parties 
to any suit under this chapter relating to such mortgage: 
Provided that the plaintiff has notice of such interest. 


Wotes. 

On second appeal against adecree dismissing a suit which had been 
brought by a puisne mortgagee to redeem a prior incumbrance, it was 
ordered that the mortgagor be brought on to the record. On its appearing 
that it had not been intended that the plaintiff should take any interest 
under the mortgage sued on :—Held, that the second appeal should be dis- 
missed.—I. L. R., 15 Madr, 54. 


In a suit by a mortgagee against two of his three mortgagors, the de- 
fendants objected in their written statement that the suit was bad for non- 
joinder of the third mortgagor, and also alleged that subsequent encum- 
brances on the mortgage premises had been created with the concurrence of 
the plaintiff. It appeared that the third mortgagor, as a witness, renounced 
interest in the greater part of the mortgage premises. On second appeal :— 
Held, that the suit should be remanded to the Court of first instance for 
disposal after joinder of the third mortgagor and the subsequent encum- 
brancers.—15 Madr. 487. 


. TRANSFER OF PROPERTY. [Szc. 86. 


Certain immoveable property was mortgaged in 18€5 to H, in 1871 to 
G, and in 1873 again to H. In 1883 the property was purchased by M, the 
representative of G, in execution of a decree obtained in 1577 by Gina 
auit for sale brought by him upon the mortgage of 1871. To this suit and 
decree the mortgagee under the deeds of 1865 and 1873 was nota party. In 
1885, M sued§the representatives of H for redemption of the mortgage of 
1865. One of the defendants pleaded that as be was a puisne incumbrancer 
in the property in suit at the time of the plaintiff’s suit against the mort- 
gagors in 1877, he ought to have been made a party to that suit, and thus 
afforded “an opportunity of protecting his rights by payment of the mort- 
gage-money.” He did not in the Court below ask in express terms to he al- 
lowed to redeem the plaintiff's mortgage, but he did so in appeal to the 
High Court. Held, with reference to the terms of sec. 85 of the Transfer of 
Property Act, that inasmuch asthe defendant was in possession of the 
mortgaged property at the time of the suit of 1877, and his mortgage was 
a registered instrument, it must be presumed that the plaintiff had notice 
of its existence and should therefore have made him a party; and that, 
under the circumstances he should be placed in the same position as he 
would have held if the decree of 1877 had never been passed. Held also 
that, although it would have been more regular had the defendant in the 
Court below asked in express terms to be allowed to redcem the plaintiff’s 
mortgage and brought into Court what he alleged to be due thereunder, or 
expressed his willingness to pay such amount as might he found to be due 
on taking accounts, yet, the defendant having pleaded that he ought to 
have been afforded an opportunity of protecting his rights by payment of 
the prior mortgage-money, the Court should not be too technical in such a 
matter, where the defendant had the undoubted right now asserted by 
him, and where the result of not recognizing such right would be to extin- 
guish his security. The Court therefore passed an order declaring the de- 
fendant entitled to retain possession of the property in suit, if within 
ninety days he paid into Court the amount of the plaintiff’s mortgage-debt, 
with interest, otherwise the lower Court’s decree for redemption on pay- 
ment of the amount due on the mortgage of 1865 would stand.—I. L. R., 
9 Al. 125. 

See I. L. R., 13 Al. 432, noted under sec. 3. 


Foreclosure and Sale. 

86. In a suit for foreclosure, if the plaintiff succceds, 
Decree in foreclosure- the Court shall make a decree, ordering 
suit. that an account be taken of what will be 
due to the plaintiff for principal and intcrest on the mortgage, 
and for his costs of the suit (if any) awarded to him, on the 
day next hereinafter referred to, or declaring the amount so 

due at the date of such decree, 
and ordering that, upon the defendant paying to the 
plaintiff or into Court the amount so due, on a day within six 
months from the date of declaring in Court the »mount so 
due, to be fixed by the Court, the plaintiff shall deliver up to 
the defendant, or to such person as he appoints, all documents 
in his possession or power relating to the mortgaged property, 
and shall transfer the property to the defendant free from all 
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incumbrances created by the plaintiff or any person claiming 
under him, or, where the plaintiff claims by derived title, 
by those under whom he claims; and shall, if necessary, put 
the defendant into possession of the property ; but 

that, if the payment is not made on or before the day to 
be fixed by the Court, the defendant shall be absolutely de- 
barred of all right to redeem the property. 


Notes. 

The provisions of sec. 8 of Regulation XVII of 1806 are not merely 
directory, but imperative, prescribing conditions precedent to the right 
of the mort zagee to"enforce forfeiture of the estate of the mortgagor, and 
have for their object the protection of mortgagors from fraud. The pres- 
cribed procedure must be strictly followed. Norender Narrain Singh vw. 
Dwarka Lall Munder, L. R., 5 1. A., 18; 1. L. R., 3 Cal. 397, referred to 
and followed :—Heild, that although the mortgagor the hearing of the fore- 
closure suit in the Court of first instance had not insisted on the insu ffici- 
ency of the notification of the mortgagee’s application to foreclose, but had 
relied on another defence, this could not be construed as a binding admis- 
sion that notice had been duly given; that service of the copy petition for 
foreclosure, and of the parwana signed by the Judge, was essential ; and 
that the mortgagor was not precluded from questioning the regularity of 
the proccedings in his subsequent appeal.—TI. L. R., 11 Cal. 111. 

Where a persan mortgages his property by deed of conditional sale, 
and afterwards the right, title and interest of the mortgagor is sold in exe- 
cution of a money decree previously obtained against him, the purchaser 
at such sale is entitled to due notice of foreclosure proceedings inatituted 
subsequently to the sale, but before the confirmation thereof. Bhyrub 
Chunder Bundopadhya v. Raudamini Dabee, I. L. R., 2 Cal. 14], followed. 
—11 Cal. 341. 

Mortgage made before the Acf came into force and foreclosed under 
Reg. XVII. of 1806, may be decreed under sec. 86 of the Act, provided 
the procedure under the Act supplied, so as not to effect the rights saved 
by sec. 2 cl. (c.) of that Act.—11 Cal. 588. 

The mortgagees of a certain tenure obtained, on 11th September 1884, 
under sec. 86 of the Transfer of Property Act, a decree for foreclosure, 
which declared that, on failure to pay the amount found due, the mortga- 
gor’s right of redemption should be barred on 11th March 1885; this time 
was subsequently extended on the application of the mortgagor to 30th 
April 1885. On the 6th April 1885, in execution of a decree for arrears of 
rent obtained by the superior holder of the tenure against the mortgagor, 
the tenure was sold free from incumbrances. The mortgagees applied 
under sec. 311 of the Civil Procedure Code to have the saleset aside for 
material irregularity :— Held, that under sec. 86 of the Transfer of Pro- 
perty Act, the mortgagees had such an interest inthe property as brought 
them within the words of section 311, ‘‘ person whose property has been 
sold,’’ and entitled them to make the application.—13 Cal. 346. 

A decree for foreclosure containing a distinct and separate order for 
costs was afterwards confirmed by an order absolute for foreclosure, and 
the mortgagee under such order obtained possession. Subsequently he ap- 
plied for execution of the order for costs. Held that the costs awarded 
coald not be considered part of the money due upon the mortgage, and, 
as such, superseded by the order absolute and the mortgagee’s pogsession 
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thereunder, and the application must, therefore, be allowed. Rutnessur 
Sein v. Jusoda referred to.—10 Al. 179. 
87. If payment is made of such amount and of such 
Procedure in case of Subsequent costs as are mentioned in 
payment of amount due. section ninety-four, the defendant shall 
(if necessary) be put into possession of the mortgaged pro- 
perty. 

If such payment is not so made, the plaintiff may apply 

Order absolute for foree t0 the Court for an order that the defend- 
closure. ant and all persons claiming through or 
under him be debarred absolutely of all right to redeem the 
mortgaged property, and the Court shall then pass such order, 
and may, if necessary, deliver possession of the property to 
the plaintiff : 

Provided that the Court may, upon good cause shown, 
and upon such terms (if any) as it thinks 
fit, from time to time postpone the day 
appointed for such payment. 

On the passing of an order under the second paragraph 
of this section, the debt secured by the mortgage shall be 
deemed to be discharged. 

In the Code of Civil Procedure, Schedule IV., No. 129, 
for the words ‘* Final decree,”’ the words ‘‘ Decree absolute’’ 
shall be substituted. 


Power to eularge time. 


Notes. 

In a foreclosure action, the mortgagor can redeem at any time until 
the order absolute is made under sec. 87 of the Transfer of Properiy Act, 
1882.—-I. L. R., 16 Cal. 246. 

Sec. 244 of the Civil Procedure Code contemplates that there must bd 
some question in contraversy and conflict in execution which has been 
brought to a final determination and conclusion so as to be binding npon 
the parties to the proceedings, and which must relate in terms to the exe- 
cution, discharge or satisfaction of the decree. A judgment-debtor under 
a decree for foreclosure made an application to the Court two days after 
the expiry of time prescribed by the decree for payment of the amount due 
thereunder, in which she alleged that, by reason of the two previous days 
having been holidays, she had been unable to pay the money before, and 
asked to be allowed to deposit the same. Upon this application the Court 
passed the following order:—‘‘ Permission granted. Applicant may de- 
posit the money.’”” The money was deposited accordingly. Held that the 
order was merely a ministerial act, and nothing more tban a direction from 
the Judge to his subordinate official to receive the money, which, as it did 
not fall within either sec. 244 or sec. 588 of the Civil Procedure Code, was 
not appealable ; and that the proper remedy of the decree-holder, assuming 
the deposit to have not been made in time, was to apply for an order ab- 
solute for foreclosure, which order would be subject to any steps the par- 
ties affected by it might take by way of appeal or otherwise.—9 Al. 500. 
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The order mentioned in sec. 87 of the Transfer of Property Act (IV 
of 1882) is an order in execution of the substantive foreclosure decree, and 
is appealable as a decree under sec. 244 read with sec. 2 of the Civil Pro- 
cedure Code upon the stamp payable in respect of such orders. So held, 
by the Full Bench, Evae, C. J.—doubting.—12 Al. 61. 


An order under sec. 87 of Act IV of 1882 extending the time for pay- 
ment of the mortgage money by a mortgagor is a decree within the mean- 
ing of secs. 2 and 244 of the Code of Civil Procedure, 1882, and therefore 
no application will lie under sec. 622 of that Code for revision of such 
order.—14 Al. 420. 

See 1. L. B., 10 Al. 179, noted under sec. 8&6. 


88. In asuit for sale, if the plaintiff succeeds, the 
Court shall pass a decree to the effect 
mentioned in the first and second para- 
graphs of section eighty-six, and also ordering that, in de- 
fault of the defendant paying, as therein mentioned, the 
mortgaged property, or a sufficient part thereof, be sold, and 
that ti.e proceeds of the sale (after defraying thereout the 
expenses of tle sale) be paid into Court and applied in pay- 
ment of what is so found due to the plaintiff, and that the 
balance, (if any) be paid to the defendant or other persons en- 
titled to receive the same. 


In a suit for foreclosure, if the plaintiff succeeds, and the 
Power to decree sale in Mortgage is not a mortgage by condi- 
foreclosure-suit. tional sale, the Court may, at the instance 
of the plaintiff, or of any person interested either in the 
mortgage-money or in the right of redemption, if it thinks 
fit, pass a like decree (in lieu of a decree for foreclosure) on 
such terms as it thinks fit, including, if it thinks fit, the 
deposit in Court of a reasonable sum, fixed by the Court, to 
meet the expenses of sale and to secure the performance of 
the terms. 


Decree for sale. 


Notes. 

The holder of a decree on a mortgage obtained an order under sec. 88 
of the Transfer of Property Act for sale of the mortgaged property, and 
the proceeds of this, when sold, being insufficient to satisfy the decree, he 
applied for a decree under sec. 90 for the sale of other properties belong- 
ing to the judgment-debtor. The Subordinate Judge refused the applica- 
tion on the ground that there was no such provision in the order for sale 
under sec. 88. Held, that the decree-holder was entitled to the decree 
asked for. The terms of sec. 90 contemplate a decree iu the suit for re- 
covery of the mortgage money after sale of the mortgaged properties under 
a decree given under sec. 88. The decree-holder can then apply to the 
Court, and if he can show that, after the sale of the mortgaged properties, 
there is still a balance due to him under the decree obtained under sec. 88, 
and that that amount is legally recoverable from the judgment-debtor, he 
can ask for and obtain a decree under sec. 90 for realization of the balance 
from other properties of the debtor.—-I. L. B., 16 Cal. 423. . 
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Where a suit to set aside a sale in execution of a decree was bronght 
on the ground that by the frand of the judgment-creditor the proclamation 
of sale had not been duly made, and the facts were thatthe sale was not an 
ordinary sale of attached property in execution of a decree, but a sale in exe- 
cution of a mortgage decree which directed the sale of the mortgaged pro- 
perty in accordance with the provisions of secs. 88 and 89 of the Transfer of 
Property Act, but that there was no such decree in existence, as only a de- 
cree nist and not a decree absolute directing the sale had been made; and it 
was contended that until a decree absolute was made for the sale, the right 
to redeem existed, and that the suit might be regarded as a suit to redeem ; 
Held,that there was nothing in these facts to distinguished the cave from the 
Full Bench case of Mohendro Narain Chaturaj v. Gopal Mondul, I. L.R., 
17 Calc., 769, and that the suit was therefore not maintainable. An order 
directing a sale in such a case would be sufficient authority under sec. 89 of 
the Transfer of Property Act even if the order did not take the form of a 
decree such as is prescribed for a decree absolute in the case of a suit for 
foreclosure.—18 Cal. 139. 

An application for execution of a decree for sale of mortgaged proper- 
ty under sec. 88 and which directed that if the decree were not sutisfied 
within two months the property should be sold, ought not to be allowed 
before the expiration of the period therein provided.—7 Al. 194. 

A decree in favour of a mortgagee for sale of the mortgaged property 
cannot be treated as one for money. According to the Transfer of Property 
Act, secs. 88, 89, and 90, the mortgagee must first sell the mortgaged pro- 
perty, and if the net proceeds of such sale be insufficient to pay the amount 
due for the time being on the mortgage, and if the balance be legally re- 
coverable from the mortgagor otherwise than out of the property sold, he 
may ask the Court for a decree for such balance.—10 Al. 632. 

The decree contemplated by sec. 90 of the Transfer of Property Act 
(IV of 1882) can be made in the suit in which the decree for sale was 
passed ; and itis not necessary toiustitute a fresh suit to obtain such decree. 
—ll Al. 486. 

The holder of a decree under sec. 88 of the Transfer of Property Act 
(IV of 1882) applied for execution,to the Court charged with execution of 
the decree. Held that this was a good application under sec. 89 of the Act, 
and that it was not necessary that such application should be made to the 
Court which had passed the decree. An application for an order absolute 
for sale under sec. 89 of the Transfer of Property Act (IV of 1882) is a pro- 
ceeding in execution and subject tothe rules of procedure governing such 
matters.—13 Al. 278. 

See I. L. R., 13 Al. 330, noted under sec. 67; 14 Al. 513, noted under 
sec. 90. 

89. If, in any case under section eighty-eight, the de- 
Procedure when defend- fendant pays to the plaintiff or into Court 
aut pays amount due. on the day fixed as aforesaid the amount 
due under the mortgage, the cost Gf any) awarded to him 
and such subsequent costs as are mentioned in section ninety- 
four, the defendant shall (if necessary) be put in possession 
of the mortgaged property; but, if such payment is not so 
made, the plaintiff or the defendant, as the case may be, may 
apply to the Court for an order absoluet for sale of the mort- 
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gaged property, and the Court shall then pass an order that 
Order absolute for eale, SUCh property, or a sufficient part thereof, 
° ' be sold, and that the proceeds of the sale 
be dealt with as is mentioned in section eighty-eight, and 
thereupon the defendant’s right to redeem and the security 
shall both be extinguished. 
Note. 


See I. L. R., 18 Cal. 139, 10 Al. 632, 11 Al. 486,13 Al. 278, noted 
under sec. 88; 14 Al. 513, noted under sec. 90. 


90. When the net proceeds of any such sale are in- 
Recovery of balance due Sufficient to pay the amount due for the 
on mortgage. time being on the mortgage, if the ba- 
lance is legally recoverable from the defendant otherwise than 
out of the property suld, the Court may pass a decree for 


such sum. 
Notes. 

In asuit for enforcement of a mortgage security the plaintiff prayed 
for a decree both as against the mortgaged property, and also, in the 
event of the mortgaged property not renlising sufficient to satisfy his claim, 
as against the other property and the persons of the defendants, and the 
decree which the plaintiff obtained was framed in accordance with the 
prayer in tke plaint, that is to say, the decree expressly provided that, 
should the mortgaged property not realise sufficient to satisfy the amount 
decreed to the plaintiff, the other property of three, and the persona of 
two, of the judgment-debtors were to be liable. Held that sucha decree 
could be execated against the persons and other property of the parties 
named therein, without its being necessary for the decree holder to obtain 
a separate decree under sec. 90 of the Trausfer of Property Act (Act IV of 
1882). Miller v. Digambari Debya; referred to.—I. L. R., 13 Al. 360. 


The plaintiff obtained a decree on a hypothecation bond, the decree 
providing that the money secured by the bond was to be realised by sale 
of the hypothecated property, and, if that proved insufficient to satisfy the 
decree, by sale of other property of the judgment debtor. The hypothecated 
property was sold and the proceeds were not sufficient to satisfy the decree. 
The decree-holder thereupon applied for enforcement of that portion of the 
decree which related to the other property of tbe judgment-debtor. To this 
application it was objected that it was necessary to obtain a decree under 
sec. 90 of the Transfer of Property Act (IV of 1882). This objection was 
allowed and the decree-holder applied tor and obtained a decree under the 
said section. The judgment-debtor then appealed against that decree on the 
ground, amongst others, that, looking to the terms of the original decree, 
the application under sec. 90 was superfiuonus. Held that the decree con- 
templated by sec. 90 of the Transfer of Property Act is, in fact, an order 
to be obtained in execution of a decree for sale; and though in the pre- 
sent instance the application for such a decree may have been superfioua, 
it may nevertheless be regarded as an application for execution of a decree 
by enforcement of a portion of it against property other than the mortgaged 
property. Miller v. Digambari Debya, distinguished ; Hafiz-ud-din Ahmad 
v. Damodar Das, and Raj Singh v. Parmanand, referred to.—13 Al, 356. 


13 
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Where there is nothing to showa contrary intention of the parties, 
every mortgage carries with it a personal liability to pay the money ad- 
vanced ; but a mortgagee must sue for his remedy against the property 
first. In so doing it is immaterial whether or not he prays in his plaint 
for relief over against non-hypothecated property. Unless in exceptional 
cases he can obtain such relief only under the provisions of sec. 90 of the 
Transfer of Property Act, and if such relief is refused the refusal will not 
bar a subsequent application under sec. 90. Hafiz-ud-din Ahmad v. Da- 
modar Das approved, Batak Nath v. Pitambar Das distinguished, Sutton v. 
Sutton, Raj Singh v. Parmanand, Miller v. Digambari Debya and Durga 
Dai v. Bhagwat Prasad referred to.—Observations on the meaning and ap- 
plication of secs. 88, 89 and 90 of the Transfer of Property Act. Explanation 
of the term ‘ legally recoverable” in sec. 90. Sonatun Shah v. Ali Newaz 
Khan discussed.—14 Al. 513. 


ae I. L. R., 10 Al. 682; 11 Al. 486 and 16 Cal. 423, noted under 
sec. . 
Redemption. 
91. Besides the mortgagor, any of the following per- 
sons may redeem, or institute a suit 
bin? MAY Ue orredemp- for redemption of the mortgaged pro- 
10n. 
perty :— 

(a) any person (other than the mortgagee of the inter- 
est sought to be redeemed) having any interest in, or charge 
upon, the property. 

(6) any person having any interest in, or charge upon, 
the right to redeem the property ; 

(c) any surety for the payment of the mortgage-debt or 
any part thereof ; 

(@) the guardian of the property of a minor mortgagor 
on behalf of such minor ; 

_ (e) the committee or other legal curator of a lunatic or 
idiot mortgagor on behalf of such lunatic or idiot ; 

(f/f) the judgment-creditor of the mortgagor, when he has 
obtained execution by attachment of the mortgagor’s interest 
in the property ; 

(g) a creditor of the mortgagor who has, in a suit for the 
administration of his estate, obtained a decree for sale of the 
mortgaged property. 

Notes. 
The right of redemption is inseparable from mortgage, and is s0 much 


aun essential as not to be variable by agreement of parties. Vide 7M. H. C. 
R., 395; Also—I. L. R., 5 Madr. 184. 

Purchasers of the right, title, and interest, of a mortgagor in certain por- 
tions of the mortgaged property, sold in execution of a prior decree against 
the mortgagor, were added as co-defendants in a mortgagee’s suit against 
the mortgagor for foreclosure on failure to redecm. As arainst these pur- 
chasers the suit was Gismissed with costs, on tho ground thatthoir claims 
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to portions of the mortgaged property, under titles prior to, and independ. 
ent of, the mortgagee’s title, could not be decided therein. A decree was 
then made aguinst the mortgagor, and on his subsequent failure to redeem 
orto pay the debt, his equity of redemption was sold, and was bought by 
the mortgagee. In a suit brought by the mortgagee against the represent- 
atives of one of the said purchasers, who refused to deliver possession of the 
portion :— Held, that (a), as this purchaser had disclaimed the right to re- 
deem the portion, and had alleged a paramount title, causing the dismissal 
of the suit as against him, he, and those claiming under him were preclud- 
ed from afterwards claiming to redeem; and (b), the proportion of mort- 
wage charge for which he was liable could not be apportioued by the taking 
an account as between him and the mortgagee alone, in the absence of the 
purchasers of the other portions. Nawab Azmut Ali Khan v. Jowahir Singh, 
13 Moore’s I. A., 404, referred to. A decree which ordered that the defend- 
ents, without any account being taken at all, should retain possession of 
the portion purchased as above stated, clear of the proportion of mortgage 
debt chargeable thereon, on payment to the mortgagee of the sum for which 
he had bonght the equity of redemption, was held to be incorrect, and was, 
accordingly, reversed.—12 Cal. 414, 


A decree obtained by a mortgagor, which declared that the mortga- 
gee should deliver up possession on payment of the sum found due to him, 
uot having been executed for three years, a purchaser of the equity of re- 
demption sued the mortgagee to redeem :—Held, that this suit was not 
barred by the former decree and that the plaintiff was entitled to redeem. 
Sami v. Somasundram (T. L. K., 6 Madr. 119) approved. Gan Savant Bal 
Savant v. Narayan Dhond Savant ([. L. R., 7 Bom. 467) dissented from. 
-—~-8 Madr. 478. 


A widow does not represent the estate so as to bind theson when the 
existence of the minor son is, from whatever cause, altogether ignored, and 
there is nothing on the face of the proceedings to show that she is sned as 
representing the minor son. 


Accordingly where the plaintiff, a minor, sought to redeem a certain 
property from the defendant who had purchased the equity of redemption 
at an auction sale in execution of a decree obtained ayguinst the plaintiff’s 
mother alone as representative of her deceased husband :-—Held, that the 
plaintiff was entitled to redeem. Tho plaintiff having been ignored, the 
inheritance had not been substantially represented in the suit against his 
mother alone, and the plaintiff's right to the equity of redemption conse- 
queatly remained unaffected by the sale to the defendant.—¥Y Bom. 429. 


Upon a mortgage of land made little less than 60 years before the 
present suit a decree followed in 1825 to the effect that an account having 
been taken of what was due on the mortgage, the mortgagor might at any 
tirne make a tender of such mortgage money with interest up to date, and 
require that the land should be restored. 


The plaintiff, representing the interest of the origiual mortgagor, sued 
for redemption of the mortgage, treating the above decree as regulating 
the rights of the parties from the time when it was made :—WHeld, that the 
right of the plaintiff was a right to execute the above decree, subject to 
the law of limitation, and not a right to obtain a decree for redemption 
and possession ; the law also providing that questions between the parties 
to a suit relating to execution of decree must be determined by the order 
of the Court executing it :— Held, also, that the plaintiff not having sought 
by his plaint to redeem the mortgage, or alleged that there bad been 
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acknowledgment, could not in the present appeal fall back on a right to re- 
deem such mortgage, although the latter might be within limitation, as 
that would be to make a case different from the one tried and decided in 
the Courts below. Accordingly, the suithad been properly dismissed. — 


10 Bom. 461. 
A deed of mortgage was executed hy P, T and S for Rs. 4,000. A, 


the purchaser of the share of S, brought a suit for recovery of possession 
of one-third of the mortgaged property against the mortgagees who had 
purchased the shares of P and T the other mortgagors. 

Held, by the Full Bench with reference to section 7, art. IX of the 
Court-Feea Act (VII of 1870), that the defendants-mortgagees having 
brought up the equity of redemption of two of the mortyagors, and pro 
tanto extinguished their mortgage-debt, and so by their own act empower- 
ed the plaintiff to sue for redemption of one-third of the property, the 
principal money now secured as between them and the plaintiff must now 
be regarded as one-third of the original mortgage amount, namely, Rs. 
1,333-5-4, more particularly as fiscal enactments should, as far as possible, 
be construed in favour of the subject. Balkrishna Dhondo v. Nagvekar 


referred to.—8 Al. 438. 

See I. L. R., 15 Madr. 54, noted under sac. 85. 
92. Ina suit for redemption, if the plaintiff succeeds, 
Decrea in redemption. the Court shall pass a decree order- 

suit. in s— 

that an account be taken of what will be due to the de- 
fendant for the mortgage-money and for his costs of the suit 
Gf any) awarded to him, on the day next hereinafter referred 
to, or declaring the amount so due at the date of such decree ; 


that, upon the plaintiff paying to the defendant or into 
Court the amount so due, ona day within six months from the 
date of declaring in Court the amount so due, to be fixed by 
the Court, the defendant shall deliver up to the plaintiff, or 
to such person as he appoints, all documents in his possession 
or power relating to the mortgaged property, and shall re- 
transfer it to the plaintiff free from the mortgage, and from 
allincumbrances created by the defendant or any person claim- 
ing under him, or, when the defendant claims by derived title, 
by those under whom he claims, and shall, if necessary, put 
the plaintiff into possession of the mortgaged property ; and 

that, if such payment is not made on or before the day to 
be fixed by the Court, the plaintiff shall (unless the mortgage 
be simple or usufructuary) be absolutely debarred of all right 
to redeem the property, or (unless the mortgage be by con- 
ditional sale) that the property be sold. 

Notes. 


In a suit to redeem a kanom a redemption decree was passed which 
provided that the kanom amount and the value of improvements be paid 
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in three months. The decree smount was not paid within that period, 
bus the decree-holder applied to execute the decree.at a later date :— Held, 
that the decree-hoider was not then entitled to have the decree executed. 
Poresh Nath Mojumdar v. Ramjodu Mojumdar (I. L. R., 16 Cal., 246) 
dissented from.—I. L. R., 13 Madr. 267. 


A mortgagor obtained a decree for redemption of his mortgage “* with- 
in six montns from the date of this decree.’”’ The mortgagee appealed, but 
the Appellate Court confirmed the decree. The mortgagor sought to re- 
deem within six months from the date of the appellate decree :—-Held, the 
Court to which the application of the mortgagor was made should, before 
passing orders on the application, have given the plaintiff time to apply to’ 
the District Court to amend the decree under Transfer of Property Act, 
sec. 92.—15 Madr. 170. 


93. If payment is made of such amount and of such 

In case of redemption, Subsequent costs as are mentioned in 
possession: section ninety-four, the plaintiff shall, 
if necessary, be put into possession of the mortgaged property. 


If such payment is not so made, the defendant may (un- 

In default, foreclosure less the mortgage is simple or usufructu- 

or Bale. ary) apply to the Court for an order that 

the plaintiff and all persons claiming through or under him 

be debarred absolutely of all right to redeem, or (unless the 

mortgage is by conditional sale) for an order that the mort- 
gaged property be sold. 

If he applies for the former order, the Court shall pass 
an order that the plaintiff and all persons claiming through or 
under him be absolutely debarred of all right to redeem the 
mortgaged property, and may, if necessary, deliver posses- 
sion of the property to the defendant. 


If he applies for the latter order, the Court shall pass an 
order that such property ora sufficient part thereof be sold, 
and that the proceeds of the sale (after defraying thereout the 
expenses of the sale) be paid into Court and applied in pay- 
ment of what is found due to the defendant, and that the 
balance be paid to the plaintiff or other persons entitled to 
receive the same. 


On the passing of an order under this section, the plain- 
tiff’s right to redeem and the security shall, as regards the 
property affected by the order, both be extinguished : 

Provided that the Court may, upon good cause shown, 

= and upon such terms, (if any) as it thinks 
ower to enlarge time. P ° 

fit, from time to time postpone the day 

fixed under section ninety-two for payment to the defendant. 
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Wotes. 


In a suit for redemption ofa usufructuary mortgage, a decree for re- 
demption was passed conditional upon the plaintiff paying the defendants, 
within a time specified, a sum which was found still due to the latter, and 
the decree provided that if such sum were not paid within the time specifi- 
ed, the suit should stand dismissed. The plaintiff failed to pay, and the 
sait accordingly stood dismissed. Subsequently he again sued for redemp- 
tion, alleging that the mortgage-debt had now been satisfied from the usu- 
fruct. Held, having regard to the distinction between simple and usufruc- 
tuary mortgages, that the decree in the former suit only decided that, in 
order to redeem and get possession of the property, the mortgagor must 
pay the sum then found to be due by him to the mortgagee, and did not 
operate as res judicata so as to bar a second suit for redemption, when, 
after further enjoyment of the profits by the mortgagee, the mortgagor 
could say that the debt had now become satisfied from the usafruct. 
Having regard to sec. 93 of the Transfer of Property Act (1V of 1882), in 
a suit brought by a usufructuary mortgagor for possession on the ground 
that the mortgage-debt has been satisfied from the usufruoct, and in whitch 
the plaintiff is ordered to pay something because the debt has not been 
satisfied as alleged, the decree pussed against such a mortgagor for non- 
payment has not the effect of foreclosing him for all time from redeeming 
the property. The decision in Sheikh Golam Hossein v. Musammat Alla 
Rukhee Beebee treated as not binding since the passing of the Transfer of 
Property Act. Chaita v. Purun Sookb and Anrudh Singh v. Sheo Prasad, 
referred to. Where the plaintiff in a suit for redemption of a usufructu- 
ary mortgage was the original mortgagor, who had by a registered instru- 
ment assigned his interest in the mortgaged property to another, and the 
assignee did not apply to be made a party to the suit, but put forward or 
consented to have put forward the original mortgagor as the person entit- 
led to redeem,—held that as there was nothing in that litigation to show 
that the defendant-mortgagee was in any way induced toalter his position 
or to do any act which he would not otherwise have done in consequence 
of the assignee’s conduct, the latter was not estopped by sec. 115 of the 
Evidence Act (I of 1872) or by any principle of equitable estoppel from 
afterwards suing on his own accornt for redemption.—I. L. R., 11 
Al. 386. 

See I. L. R., 13 Madr. 267 and 15 Madr. 170, noted under sec. 92, 


94. In finally adjusting the amount to be paid to a mort- 
Costs of mortgagee sub- gagee in case of a redemption or a sale 
sequent to decree. by the Court under this chapter, the 
Court shall, unless the conduct of the mortgagee has been such 
as to disentitle him to costs, add to the mortgage-money such 
costs of suit as have been properly incurred by him since the 
decree for foreclosure, redemption, or sale up to the time of 
actual payment. 
Note.—See I. L. R., 10 Al. 179, noted under sec. 86. 


95. Where one of several mortgagors redeems the 
Charge of one of several MMOrtgaged property and obtains posses- 
co-mortgagors’ who re- SION thereof, he has a charge on the 
Gorman share of each of the other co-mortgagors 
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in the property for his proportion of the expenses properly 
incurred in so redeeming, and obtaining possession. 


Notes. 

In a suit by some of several .co-mortgagors to redeem the entire pro- 
perty mortgaged, on the ground that the mortgage-debt had been satisfied 
out of the usufruct :—Held that the plaintiffs could only claim their own 
shares, and the Court of first instance should determine the extent of the 
shares after making the other co-mortgagors parties.—I. L. R., 7 Al. 376. 

K and J jointly mortgaged 36 sihmas or shares of an estate to C giving 
him possession C transferred his rights as mortgagee to T and M. In exe- 
cution of a decree for money against K held by M. K’s rights and inter- 
ests in the mortgaged property were sold, and were purchased by P, whose 
heirs paid the entire mortgage-debt, R, an heir of J, sued the heirs of P, 
to recover from them possession of J’s sihmas in the mortgaged property, 
on payment of a proportionate amount of the mortgage-money ‘paid by P. 
The plaintiff alleged that the mortgage, to C had been made forty years 
before suit. The defendants contended that a much longer period had 
expired since C the date of the mortgage, that forty-one years had elapsed 
since © transferred his rights asmortgagee, that they had redeemed the 
property twenty-one years ago and had been since its redemption in pro- 
prietary and adverse possession of the sihmas in suit, and that the auit was 
barred by limitation. Neither party was aware of the date of the mort- 
gage, and neither adduced any proof on the point :—Held applying the 
equitable, principle adopted in secs. 95 & 100 of the Transfer of Property 
Act (IV of 1882) that the owner of a portion of a mortgaged estate, 
which has been redeemed by his co-mortgagor, has the right to redeem 
such portion from his co-mortgagor, and asuit brought for that purpose 
would be in the nature of a suit for redemption, and would naturally fall 
within the definition of No. 148, sch. ii. of the Limitation Act (XV of 1877), 
and it was not possible for one of two mortgagors, redeeming the whole 
mortgaged property behind the back of the other, to change the position 
of that other to something less than that of a mortgagor, or to abridge the 
period of limitation within which he 8ught to come in to redeem :— Held, 
therefore, that No. 148, and No. 134, of sch ii. of the Limitation Act was 
applicable to the suit. 

Umrunissa v. Muhammad Yar Khan distinguished. Panchan Singh 
v. Ali Ahmad referred to :—Held, also that the defendants being admit- 
tedly in possession, though the existence of a mortgage as the origin of 
their possession was conceded by them, it lay upon the plaintiff to give 
prima facie proof of the subsistance of that mortgage at the date of suit, 
but that assuming that notice was given to the defendants by the plaintiff 
to produce the mortgage-deed, and that they failed to doso, very slight 
evidence would have been sufficient to satisfy the obligation which lay on 
the plaintiff. Aishan Dutt Ram v. Narendar Bahadoor Singh referred to 
—8 Al. 295. 


Sale of Property subject to prior Mortgage. 
96. If any property the sale of which is directed under 
Sale of property subject this chapter is subject to a prior mort- 
Ho prior mortgage: gage, the Court may, with the consent 
of the prior mortgagee, order that the property be sold free 
from the same, giving to such prior mortgagee the same 
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interest in the proceeds of the sale as he had in the property 
sold. 

9'7. Such proceeds shall be brought into Court and ap- 

Application of proceeds. plied as follews :— 

first, in payment of all expenses incident to the sale or 
property incurred in any attempted sale ; 

secondly, if the property has been sold free from any 
prior mortgage, in payment of whatever is due on account of 
such mortgage ; | 

thirdly, in payment of all interest due on account of 
the mortgage in consequence whereof the sale was directed, 
and of the costs of the suit in which the decree directing the 


sale was made ; 

fourthly, in payment of the principal money due on ac- 
count of that mortgage ; and 

lastly, the residue (if any) shall be paid to the person 
proving himself to be interested in the property sold, or, if 
there be more such persons than one, then to such persons 
according to their respective interests therein or upon their 


joint receipt. 
Nothing in this section or in section ninety-six shall be 
deemed to affect the powers conferred by section fifty-seven. 


Anomalous Morigages-. 


98. In the case of a mortgage, not being a simple mort- 
Mortgage not describea 82880, & Reortgage by conditional sale, a 
in section 58, clauses (6), usufructuary mortgage, or an English 
(c), (2), and (e). mortgage, or a combination of the first 
and third, or the second and third, of such forms, the rights 
and liabilities of the parties shall be determined by their con- 
tract as evidenced in the mortgage-deed, and, so far as such 
contract does not extend, by local usage. 
Note. 
The obligor of a bond acknowledged therein that he had borrowed 
Rs. 153 from the obligee at the rate of Rs. 1-8 per cent. per mensem, and 
Promised to pay the principal with interest at the agreed rate upon a date 
named. The bond continued thus :—‘‘ To secure this money, I pledge, 
voluntarily and willingly, my wealth and property in favour of the said 
banker. Whatever property, etc., belonging to me be found by the said 
banker, that all should beavailable to the said banker. If, without dia- 
charging the debt due to this banker, I should sell, mortgage, or dispose 
of the property to another banker, such transfer shall be void. For this 
rveason, I have of my free will and consent executed this hypothecation- 
bond that it may be of use when needed.” The amount secured by the 
bond became due on the 6th May, 1879. The bond was registered under 
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the Registration Act as a document affecting immoveable property, and the 
obligor was a party to such registration. On the 9th May, 1885, the obli- 
gee sued the heir of the obligor to recover the principal and interest due 
upon the bond by enforcement of lien against and sale of immoveable pro- 
perty belonging to the defendant. Held that the bond showed that the in- 
tention of the parties was to create by it a charve upon allthe property of 
the obligor for the payment to the plaiutiff of the principal monies borrow- 
ed, together with interest at the agreed rate. Najibulla Mulla v. Nusir 
Mistri referred to. Held also that the words used in the bond as indicat- 
ing the property which was intended to be subject to the charge were sufii- 
ciently specific and certain to include, and were intended to include, all the 
property of the obligor ; that, this being so, the maxim ‘* certum est quod 
certum reddi potest” applied; that the bond created a charge upon the 
immoveable property of the obligor in respect of the principal and interest 
in question; that such principal and interest were monies charged upon 
immoveable property within the meaning of sch. ii, No. 132 of the Limit- 
ation Act (XV of 1877); and that, so far as the claim wasto enforce pay- 
ment of such principal and interest by recourse to the immoveable proper- 
ty of the obligor, the suit was brought within time. Ram Din v. Kalka 
Prasad, Gauri Shankar v. Surju, and Tadman v. D’Epineuil referred to.— 
I. G.R, 9 Al. 158. 


Atlachment of Mortgaged Property. 


99. Where a mortgagee in execution of a decree for the 
Attachmentof mortgag- Satisfaction of any claim, whether arising 
property. under the mortgage or not, attaches the 

mortgaged property, he shall not be entitled to bring such 
property to sale otherwise than by instituting a suit under 
section sixty-seven, and he may institute such suit notwith- 
standing anything contained in the Code of Civil Procedure, 


section 43. 
Notes. 

The managing member of a joint Hindu family executed in 1878 a 
mortgage on certain Jands, the property of the family, to secure a debt in- 
curred by him for family purposes, and in 1881 he together with his brother 
executed to the mortgagee a money bond for the interest then due on the 
mortgage. In 1882 the mortgagee brought a suit on the money bond and 
having obtained a personal decree against the two brothers merely, brought 
to sale in execution part of the mortgaged property which was purchased 
by a third person:— Held, that the sale did not convey the interest of 
another undivided brother who was not a party to the decree :—Held, fur- 
ther per Kernan, J., that the sale in execution was invalid under Transfer 
of Property Act, sec. 99.—I, L. R., 12 Madr. 325. 

A usufructuary mortgagee left the mortgage premises in the possea- 
sion of the mortgagor under a rent egreement in 1878. The rent having 
fallen into arrear, the mortgagee sued the mortgagor in October 1882 and 
obtained a decree for the arrear which provided for its payment by the 
mortgagor ‘“‘ on the responsibility of the defendant’s mulgeni right” in the 
mortgage premises. ‘The decree-holder attached the mortgage premises in 
execution, and having brought them to sale and purchased them himself, 
he now sued for possession :— Held, that the sale was invalid under Trans- 

of Property Act, sec. 99,—14 Madr. 74. 


14 
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See I. L. R., 10 Madr. 129, noted under sec. 2; 12 Al. 64, noted ander 
Art. 179 of Act XV of 1877 (Limitation Act.) 


Charges. 


100. Where immoveable property of one person is by 
act of parties or operation of law made 
security for the payment of money to 
another, and the transaction does not amount to a mortgage, 
the latter person is said to have a charge on the property ; 
and all the provisions hercinbefore contained as to a mortga- 
gor shall, so far as may be, apply to the owner of such pro- 
perty, and the provisions of sections 81 and 82 and all the 
provisions hereinbefore contained as to a mortgagee institut- 
inga suit for the sale of the mortgaged property shall, so 
far as may be, apply to the person having such charge. 

Nothing in this section applies to the charge of a trustee 
on the trust-property for expenses properly incurred in the 
execution of his trust. 


Charges. 


Notes. 

Under sec. 100 of the Transter ot Property Act, for a document to 
create a charge on immoveable property, it must be a document that 
creates such charge immediately on its execntion, and not operate only as 
a charge at some future time, such as in the event of non-payment of the 
mouey secured by it, the latter being the possibility of a charge ultimate- 
ly arising on the land, and not ‘‘ a charge’’ within the meaning of that sec- 
tion. <A lent B Rs. 99, and B executed adocument on the 24th July, 1881, 
whereby he agreed to repay the amount with interest in the month of 
Baisakh, 1289, F. S. (April, 1882), and further agreed that, if he did not 
pay the money as stipulated, he should sell his right to certain land and 
that A should take possession thereof, and that after A took possession of 
the land no interest should be paid by him (B), and that A should pay the 
rent of the landlord out of the profits of the land without any objection. A 
instituted a suit on the 3rd August, 1885, to recover the Rs. 99. Held, that 
the document did not amount to a mortgage, nor did it create a charge 
under sec. 100 of the Transfer of Property Act, and that the suit was bar- 
red by limitation, three years being the period applicable.—I. L. R., 14 
Cal. 687. 


A co-sharer in a mahal, who was also the lambardar, paid arrears of 
Government revenue for the years 1882, 1883, and part of 1884, in respect 
of certain lands in the mahal which were the exclusive property of another 
co-sharer. These lands were subject to simple mortgages executed in 1878, 
upon which decrees were obtained in 1884, and had been sold in execution 
of these decrees in 18387. The co-sharer-lambardar having obtained a de- 
gree in a Court of Revenue against the mortgagors under sec. 93 (g) of the 
N.-W. P. Rent Act (XII of 1881) for recovery of the arrears of revenue 
paid by him, sought to execute that decree under sec. 177 of the Act by 
sale of the lands which had been sold in 1887; and thereupon the auction- 
purchaser at that sale objected under sec. 178, and the objection having 
been overruled, brought a suit as authorised by sec. 181 in a Civil Court to 
establigh his title to the lands and to have then protected from sale in exe- 
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cution of the Court of Revenue decree. This suit was decreed, and the 
decree, not having been appealed against, became final. Sabsequently, the 
co-sharer lambardar brought a suit in the Civil Court in which he claimed 
a decree for enforcement of lien by sale of the land for the amount of the 
Court of Revenue decree, and fora declaration that the said lien *“* which 
is on account of Government,” be declared preferential to the mortgages 
of 1873, the decrees thereon of 1884, and the sales under those decrees of 
1887. He claimed this lien not only in respect of the arrears of Gov- 
ernment revenue paid, but. also in respect of future interest. Held by the 
full Bench (Mahmood, J., dissenting :—(i) That the Legislature had not 
given or recognized in the North-Western Provinces any such right. of 
charge or lien in favour of a person paying Government revenue as was 
claimed here, or provided any means by which such a charge could be en- 
forced, and that any such charge would be at variance with the policy and 
intention of the Government as disclosed in its legislative enactments. (ii) 
That no Civil Court had jurisdiction to entertain the suit, and no Court 
of Revenue had jurisdiction to make a decree for sale of the im- 
moveable property or a decree in execution of which the immovable pro- 
perty could be sold to the prejudice of incumbrances to which it was sub- 
ject. (iii) That it was not the intention of the Legisiature that a civil 
Court should have jurisdiction to invest, by declaration or otherwise, a de- 
cree of a Court of Revenue with the attributes of a decree for sale auch as 
could be passed by acivil Court in a suit for sale under the Transfer of Pro- 
perty Act, 1882. (iv) That there is no general principle of equity to the eftect 
that whoever, having an interest in an estate, makes @ payment in order 
to save the estate, obtains a charge on the estate, and, therefore in the ab- 
sence of a statutory enactment, aco-sharer who paid the whole revenue 
and thus saved the estate, does not, by reason of such payment, acquire a 
charge on the share of his defaulting co-sharer. Kinu Ram Das v. Moz- 
affer Hosain Shaha (I. L.R., 14 Cal. 809), approved. (v) That the principle 
of Maritime Civil Salvage had no application to the case, and that no ana- 
logy could exist between the case of a salvor in Maritime Civil Salvage and 
the case of a co-sharer in a mahal to whom sec. 146 or sec. 148 of the 
North-Western Provinces Land Revenue Act (XIX of 1873) applied. Les- 
lie v. French (L. R., 23 Ch. D. 552), and Falcke v. Scottish Imperial In- 
surance Company (L. R. 34 Ch. D. 34), referred to.—14 Al. 273. 


See I. L. R., 10 Madr. 509, noted under sec. 58; 15 Cal. 492, noted 
under sec. 68; 13 Al. 28, noted under sec. 40. 


101. Where the owner of a charge or other incum- 
brance on immoveable property is or be- 
comes absolutely entitled to that pro- 

erty, the charge or incumbrance shall be extinguished, unless 
he declares, by express words or necessary implication, that 
it shall continue to subsist, or such continuance would be for 


his benefit. 


of char- 


Notes. - 

If an incumbrancer buying, intends to retain the benefit of his charge, 
he must be allowed to retain it. Generally he will intend to retain it, and 
slight evidence will suffice to establish this. The fact that the mortgage 
deed remains with the mortgagee who purchases is evidence that he in- 
tends to retain the bencfit of his mortgage.—I. L. R., 6 Bom. 404, and 561. 
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See also 7M. H. C. R.,229;1. L. R., 2 Al. 826, 3 Al. 682, 4 Al. 196, 
8 Cal. 530 and 13 Madr. 383, noted uuder sec. 78 ; 15 Madr. 268, noted 


under sec. 3. 
Notice and Tender. 
102. Where the person on or to whom any notice or 

Service or tender on oc tender is to be served or made under 
to ugent. this chapter does not reside in the dis- 
trict in which the mortgaged property or some part thereof 
is situate, service or tender on or to an agent holding a gener- 
al power-of-attorney from such person or otherwise dul 
authorized to accept such service or tender shall be deemed 
sufficient. 

Where the person or agent on whom such notice should 
be served cannot be found in the said district, or is unknown 
to the person required to serve the notice, the latter person 
may apply to any Court in which a suit might be brought 
for redemption of the mortgaged property, and such Court 
shall direct in what manner such notice shall be served, and 
any notice served in compliance with such direction shall be 
deemed sufficient. 

Where the person or agent to whom such tender should 
be made cannot be found within the said district, or is unknown 
to the person desiring to make the tender, the latter person 
may deposit in such Court as last aforesaid the amount sought 
to be tendered, and such deposit shall have the éffect of a 
tender of such amount. 

103. Where, under the provisions of this chapter, a 

Nitine dni deelegnes: notice is to be served on or by, or a ten- 
son incompetent tocon- der or deposit made or accepted or taken 
ac | out of Court by, any person incompetent 
to contract, such notice may be served, or tender or deposit 
made, accepted, or taken by the legal curator of the property 
of such person ; but where there is no such curator, and it is 
requisite or desirable in the interests of such person that a 
notice should be served or a tender or deposit made under 
the provisions of this chapter, application may be made to any 
Court in which a suit might be brought for the redemption of 
the mortgage to appoint a guardian ad litem for the purpose of 
serving or receiving service of such notice or making or ac- 
cepting such tender, or making or taking out of Court such 
deposit, and for the performance of all consequential acts 
which could or ought to be done by such person if he were 
competent to contract ; and the provisions of Chapter XX XI 


Secs. 104-106. ] TRANSFER OF PROPERTY. 109 


of the Code of Civil Procedare shall, so fur as may be, apply. 
to such application, and to the parties thereto, and to the guar- 
dian appointed thereunder. 


104. The High Court may, from time to time, make 
rules consistent with this Act for carry- 
ing out in itself, and in the Court of 
Civil Judicature, subject to its superintendence, the provisions 
contained in this chapter. 


Power to make rules, 


CHAPTER V. 
Or Lrasrs or IMMOVEABLE PROPERTY. 


105- A lease of immoveable property is a transfer ofa 
right to enjoy such property, made fora 
certain time, express or implied, or in 
perpetuity, in consideration of a price paid or promised, or of 
money, a share of crops, service, or any other thing of value, 
to be rendered periodically or on specified occasions to the 
transferor by the transferee, who accepts the transfer on 
such terms. 


The transferor is called the lessor, the transferee is called 

Lessor, lessee, premium, the lessee, the price is calledthe premium, 

and: rent-defined. and the money, share, service, or other 
thing to be so rendered, is called the rent. 


In the absence of a contract or local law or usage 
Duration of cerisin lea. +0 the contrary, a lease of immoveable 
ses in absence of written property for agricultural or manufactur- 
ee nee ae ing purposes shall be decmed to be a 
lease from year to year, terminable, on the part of either 
lessor or lessee, by six months’ notice expiring with the end 
of a year of the tenancy ; and a lease of immoveable property 
for any other purpose shall be deemed to be a lease from month 
to month, terminable, on the part of either lessor or lessee, by 
fifteen days’ notice expiring with the end of a month of the 
tenancy. 


Every notice under this section must be in writing, sign- 
ed by or on behalf of the person giving it, and tendered or 
delivered either personally to the party who is intended to be 
bound by it, or to one of his family or servants at his residence, 
or (if such tender or delivery is not practicable) affixed to a 
conspicuous part of the property. ° 


Lease defined. 
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Notes. 


A zamindari raiyat mortgaged the land comprised in his holding, and 

the mortgagee, having sued and obtained a decree on his mortgage, attach- 
ed the mortgagor’s interest in the land and purchased it at the court-sale 
‘held in execution of his decree. The zamindar, who had intervened un- 
successfully in execution, now sued toset aside the sale and to eject the 
decree-holder and the judgment-debtor from the land. Neither party ad- 
duced evidence :— Held, that as the burden of proof lay on the plaintiff, 
and had not been discharged, the suit must be dismissed.—I. L. R., 13 
Madr. 60. 


On the llth December, 1882, A, who had, on the lst July, 1882, let 
rooms in a dwelling house to B, sent a letter to the tenant in the following 
terms :——‘‘ If the rooms you occupy in the house No. 5, Thornhill Road, 
are not vacated within a month from this date I will file a suit against you 
for ejectment, as will as for recovery of rent due at the enhanced rate.” 
On the Ist February, 1883, the lessor instituted a suit against the tenant 
for ejectment, with reference to the above letter :—Held, by the full Bench, 
with reference to the terms of sec. 106, that the letter was not such a 
notice to quit as the law required inasmuch as it was not a notice of the 
lessor’s intention to terminate the contract at the end of a month of the 
tenancy. Per Straight J.—Qucre, whether the letter was a notice to quit 
at all. Also yer Straight, J.—A notice to quit must be certain, at all 
events in respect of the date of the determination of the tenancy : in other 
words, there must be a clear and explicit intimation to the tenants as to 
the date after which he will, if he remains in occupation of the premises, 
become a trespasser. Ahearn v. Bellman distinguished. The judgment of 
Mahood, J., reversed, and that of Oldfield J. affirmed.—7 Al. 899. 


On the 1lth December, 1882, A, who had onthe lst July 1882, let 
rooms in a dwelling-house to B, sent a letter to the tenant in the following 
terms :—‘‘ If the rooms you occupy in the house No. 5 Thornhill Road, 
are not vacated within a month from this date, I will file a suit against 
you for ejectment as well as for recovery of rent due at the enhanced rate.” 
On the lst February, 1883, the lessor instituted a suit against the tenant 
for ejectment with reference to the above letter :—Held by Oldfield, J. 
(Mahmood, J., dissenting) :—That, with reference to the terms of sec. 106 
of the Transfer of Property Act, the letter was not such a notice to quit as 
the law required, inasmuch as the notice did not expire with the end of a 
month of the tenancy ; and that this defect was not cured by the circum- 
stance that the lessor waited until the end of the month to enforce his 
right to ejected by suit :—Held, by (Alahmood, J., Oldfield, J., dissented) :— 
That the ietter dated the lith December, 1882, was a valid notice to quit 
under sec. 106 and 111 of the Transfer of Property Act, and sufficient to 
determine the tenancy, inasmuch as it gave the -tenant more than fifteen 
days notice, and its terms were such that he could with perfect safety have 
acted upon it by quitting the premises at the proper time, namely, by the 
end of the month, which he must be presumed to have known was the right 
time to leave, without any risk of incurring liability to payment of further 
rent, the landlord having clearly indicated his intention to terminate the 
tenancy, and the notice being binding upon him; that the additional time 
given by the notice must be taken‘to have been given for the convenience 
of the tenant, and not with the object of continuing the tenancy ; and that 
the suit for ejectment, not having been brought till long afterwards, was 
maintainable. Doev. Smith, Ahearn v. Bellman, Nocoordass Mullock v. 
Jewroj Baboo, and Jagut Chander Roy v. Rup, Chand Chango referred to. 


Secs. 107, 108.] - TRANSFER OF PROPERTY. © ill 


Also Per Mahmood, J.—The words ‘ fifteen days’’ in sec. 106 of the 
Transfer of Property Act imply a fixation of the shortest period of notice 
allowed by the section ; and the terms “ expiring’? means that the terms of 
the notice must be such as to make it capable of expiring according to law 
at the right time, so as to sender it safe for-the tenant to quit coincidental- 
ly with the end of a month of the tenancy, without incurring any liabili- 
ty to payment of rent for any subsequent period.—7 Al. 596. 

107. A lease of immoveable property from year to year, 
or for any term exceeding one year, or 
reserving a yearly rent, can be made 
only by a registered instrument. 

All other leases of immoveable property may be made 
either by an instrument or by oral agrecment. 


108. In the absence of a contract or local usage to the 

Rights and liabilities of CONntrary, the lessor and the lessee of im- 

lessor and lessee. moveable property, as against one an- 

other respectively, possess the rights and are subject to the 

liabilities mentioned in the rules next following, or such of 
them as are applicable to the property leased :— 
A.—Rights and Liabilities of the Lessor. 

(a) The lessor is bound to disclose to the lessee any mate- 
rial defect in the property, with reference to its intended use, 
or of which the former is and the latter is not aware, and which 
the latter could not with ordinary care discover : 

(6) the lessor is bound on the lessee’s request to put him 
in possession of the property : 

(ec) the lessor shall be deemed to contract with the lessee 
that, if the latter pays the rent reserved by the lease, and per- 
forms the contracts binding on the lessee, he may hold the 
property during the time limited by the lease without inter- 
ruption. 

The benefit of such contract shall be annexed to, and go 
with, the lessee’s interestas such, and may be enforced by every 
person in whom that interest is for the whole or any part 
thereof from time to time vested. 

B.— Rights and Inabilities of the Lessee. 

(d) If, during the continuance of the lease, any accession 
is made to the property, such accession (subject to the law re- 
lating to alluvion for the time being in force) shall be deemed 
to be comprised in the lease : 

(e) if, by fire, tempest, or flood, or violence of an army or 
of a mob, or other irresistible force, any material part of the 
property be wholly destroyed or rendered substantially and 


Leases how made. 
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ermanently unfit for the purposes for which it was let, the 
ease shall, at the option of the lessee, be void : 


Provided that, if the injury be occasioned by the wrongful 
act or default of the lessee, he shall not be entitled to avail 
himself of the benefit of this provision : 


(f) if the lessor neglects to make, within a reasonable 
time after notice, any repairs which he is bound to make to 
the property, the lessee may make the same himself, and de- 
duct the expense of such repairs with interest from the rent, 
or otherwise recover it from the lessor: 


(g) if the lessor neglects to make any payment which he 
is bound to make, and which, if not made by him, is recover- 
able from the lessee or against the property, the lessee may 
make such payment himself, and deduct it with interest from 
the rent, or otherwise recover it from the lessor : 


(h) the lessee may remove, at any time during the con- 
tinuance of the lease, all things which he has attached to the 
earth ; provided he leaves the property in the state in which 
he received it : 


(z) when a lease of uncertain duration determines by any 
means except the fault of the lessee, he or his legal represent- 
ative is entitled to all the crops planted or sown by the lessee 
and growing upon the property when the lease determines, 
and to free ingress and egress to gather and carry them: 


(7) the lessee may transfer absolutely, or by way of mort- 
gage or sub-lease, the whole or any part of his interest in the 
property, and any transferee of such interest or part may 
again transfer it. ‘The lessee shall not, by reason only of such 
transfer, cease to be subject to any of the liabilities attaching 
to the lease : 

nothing in this clause shall be deemed to authorize a tenant 
having an untransferable right of occupancy, the farmer of an 
estate in respect of which default has been made in paying 
revenue, or the lessee of an estate under the-management of 
a Court of Wards, to assign his interest as such tenant, farmer, 
or lessee : 


(zk) the lessee is bound to disclose tothe lessor any fact 
as to the nature or extent of the interest which the lessee is 
about to take, of which the lessee is, and the lessor is not, 
aware, and which materially increases the value of such in- 
terest : 
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(Z) the lessee is bound to pay or tender, at the proper time 
and place, the premium or rent to the lessor or his agent in 
this behalf : 


the lessee is bound to keep, and on the termination 
of the lease to restore, the property in as good condition as it 
was in at the time when he was put in possession, subject only 
to the changes caused by reasonable wear and tear or irresis- 
tible force, and to allow the lessor and his agents, at all rea- 
sonable times during the term, to enter upon the property and 
inspect the condition thereof, and give or leave notice of any 
defect in such condition; and when such defect, has been 
caused by any act or default on the part of the lessee, his ser- 
vants or agents, he is bound to make it good within three 
months after such notice has been given or left: 


(x) if the lessee becomes aware of any proceeding to re- 
cover the property or any part thereof, or of any encroachment 
made upon, or any interference with, the lessor’s rights con- 
cerning such property, he is bound to give, with reasonable 
diligence, notice thereof to the lessor : 


(0) the lessee may use the property and its products (if 
any) as a person of ordinary prudence would use them if they 
were his own; but he must not use, or permit another to use, 
the property for a purpose other than that for which it was 
leased, or fell timber, pull down or damage buildings, work 
mines or quarries not open when the lease was granted, or 
commit any other act which 1s destructive or permanently in- 
jurious thereto : 


(p) he must not, without the lessor’s consent, erect on the 
property any permanent structure, except for agricultural 
purposes : 

(7) -on the determination of the lease, the lessee is bound 
to put the lessor into possession of the property. 


Wote,—See I. L. R., 13 Madr. 60, noted under sec. 106. 


109. If the lessor transfers the property leased, or any 
Rights of leesor’s transe part thereof, or any part of his interest 
ferec. therein, the transferee, in the absence of 
@ contract to the contrary, shall possess all the rights, and, if 
the lessee so elects, be subject to all the liabilities of the lessor 
as to the property or part transferred so long as he is the 
owner of it; but the lessor shall not, by reason only of such 
transfer, cease to be subject to any of the hahbilitics imyosed 
15 
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upon him by the lease, unless the lessee elects to treat the 
transferee as the person liable to him: 

Provided that the transferee is not entitled to arrears of 
yent due before the transfer, and that, if the lessee, not having 
reason to believe that such transfer has becn made, pays rent 
to the lessor, the lessee shall not be liable to pay such rent 
over again to the transferee. 


The lessor, the transferee, and the lessee, may determine 
what proportion of the premium or rent reserved by the lease 
is payable in respect of the part so transferred, and, in case they 
disagree, such determination may be made by any Court having 
jurisdiction to entertain a suit for the possession of the pro- 
perty leased. 


110. Where the time limited by a lease of immoveable 
Exclusion of day on property is expressed as commencing 
which term commences. from a particular day, in computing that 
time such day shall be excluded. Where no day of commence- 
ment is named, the time so limited begins from the making 
of the lease. 


Where the time so limited isa year or a number of years, 
Duration of lease for a 10N the absence of an express agreement 
yeur. to the contrary, the lease shall last during 
the whole anniversary of the day from which such time com- 
mences. 


Where the time so limited is expressed to be terminable 
Option to determine before its expiration, and the leasc omits 
lease. to mention at whose option it is so ter- 
minable, the lessee, and not the lessor, shall have such option. 


111. A lease of immoveable pro- 
perty determines— 


(a) by efflux of the time limited thereby : 


(6) where such time is limited conditionally on the hap- 
pening of some event—by the happening of such event: 


(c) where the interest of the lessor in the property ter- 
minates on, or his power to dispose of the same extends on] 
to, the happening of any event—by the happening of ja 8 
event : 


(2) in case the interests of the lessee and the lessor in 
the whole of the property become vested at the same time ia 
gne person in the same right: 


Determination of lease. 


. 
6 
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(e) by express surrender ; that is to say, in case the lessee 
yields up his interest under the lease to the lessor, by mutual 
agreement between them: 
(f) by implied surrender : 

(g) by forfeiture; that is to sav, (1) in case the lessee 
breaks an express condition which provides that, on breach 
thereof, the lessor may re-enter, or the lease shall become void; 
or (2) in case the lessee renounces his character as such by set- 
ting up a title in a third person or by claiming title in him- 
self ; and in either case the lessor or his tra::sferee does somé 
act showing his intention to determine the lease: 


(2) on the expiration of a notice to determine the lease, or 
to quit or of intention to quit, the property leased, duly given 
by one party to the other. 


Illustration to Clause (f ). 

A lessee accepts from his lessor a new lease of the property leased, to 
take effect during the continuance of the existing lease. This is an impli- 
ed surrender of the former lease, and such lease determines thereupon. 

112. A forfeiture under section one hundered and eleven, 
Clause (7), 1s waived by acceptance of 
rent which has become due since the for- 
feiture, or by distress for such rent, or by any other act on 
the part of the lessor showing an intention to treat the lease 
as subsisting : 

Provided that the lessor 1s aware that the forfeiture has 
been incurred : 

Provided also that, wnere rent is accepted after the ins- 
titution of a suit to eject the lessee on the ground of forfeiture, 
such acceptance is not a watver. 


113. <A notice given uuder séction one hundred and 
eleven, Clause (), is waived, with the 
express or implied consent of the person 
to whom it is given, by any act on the part of the person 
giving it showing an intention to treat the lease as subsisting. 


Waiver of forfeifure. 


Waiver of noticé to quit. 


LIliustrations, 


(a.) A, the lessor, gives B, the lessee, notice to quit the property leased. 
The notice expires. B tenders, and A accepts, rent which has become due in 
respect of the property since the expiration of the notice. The notice is 
waived. 

(b.) A, the lessor, gives B, the lessee, notice to quit the property leased. 
The notice expires, and B remains in possession. A gives to B aa lessee a 
second notice to quit. The first notice is waived. » 
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114. Where a lease of immoveable property has deter- 
Relief agninst forfeiture mained by forfeiture for non-payment of 
for non-payment of rent. rent, and the lessor sues to eject the 
lessee, if, at the hearing of the suit, the lessee pays or tenders 
to the lessor the rent in arrear, together with interest thereon 
and his full costs of the suit, or gives such security as the Court 
thinks sufficient for making such payment, within fifteen days, 
the Court may, in lieu of making a decree for ejectment, pass 
an order relieving the lessee against the forfeiture ; and there- 
upon the lessee shall hold the property leased as if the forfeiture 
had not occurred. 


115. The surrender, express or implied, of a lease of 
Effect of surrender and 1mmoveable property does not prejudice 
forfeiture on under-leases. an underlease of the property or any part 
thereof previously granted by the lessee, on terms and con- 
ditions substantially the same (except as regards the amount 
of rent) as those of the original lease ; but, unless the surren- 
der is made for the purpose of obtaining a new lease, the rent 
payable by, and the contracts binding on, the under-lessee 
shall be respectively payable to and enforceable by the lessor. 
The forfeiture of such a lease annuls all such under-leases, 
except where such forfeiture has been procured by the lessor 
in fraud of the under-lessees, or relief against the forfeiture is 
granted under section one hundred and fourteen. 


116. If a lessee or under-lessee of property remains in 
possession thereof after the determin- 
ation of the lease granted to the lessee, 
and the lessor or his legal representative accepts rent from 
the lessee or under-lessee, or otherwise assents to his continu- 
ing in possession, the lease is, in the absence of an agreement 
to the contrary, renewed from year to year, or from month 
to month, according to the purpose for which the property is 
leased, as specified in section one hundred and six. 


Lllustrations. 


(a.) <A lets a house to B for five years. B underlets the house to C 
at a monthly rent of Rs. 100. The five years expire, Lut C continues in 
possession of the house, and pays the rent to A. C’s lease is renewed from 


month to month. 
(b.) A lets a farm to B for the life of C. C dies, but B continues in 
possession with A’s assent. b’s lease is renewed from year to year. 
117. None of the provisions of this chajter-apply to 
Exemption of loases for leases for agricultural purposes, except 
agricultural purposes. in so far as the Local Government, with. 


Effect of bolding over. 
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the previous sanction of the Governor-General in Council, 
may, by notification published in the local official Gazette, de- 
clare all or any of such provisions to be so applicable, together 
with, or subject to, those of the local law (if any) for the time 
being in force. 

Such notification shall not take effect until the expiry of 
six months from the date of its publication. 


CHAPTER VI. 
Or EXCHANGES. 


118. When two persons mutually transfer the owner- 
oe ee ship of one thing for the ownership of 
- another, neither thing or both things 

being money only, the transaction is called an ‘‘ exchange.’ 


A transfer of property in completion of an exchange can 
be made only in manner provided for the transfer of such 
property by sale. 

119. In the absence of a contract to the contrary, the 

Richt of party deprivea Party deprived of the thing or part there- 
of thing received in ex- Of he has received in exchange, by rea- 
ehenee: son of any defect in the title of the other 
party, is entitled at his option to compensation or to the re- 
turn of the thing transferred by him. 


120. Save as otherwise provided in this chapter, each 
Righte and liabilities of party has the rights and is subject to the 
parties. liabilities of a seller as to that which he 
gives, and has the rights and is subject to the liabilities of a 
buyer as to that which he takes. 
121. On an exchange of money, each party thereby 
- warrants the genuineness of the money 
xchange of money. . . 
given by him. 


CHAPTER VII. 
Or GIFrTs, 


122. ‘ Gift” is the transfer of certain existing move- 
Seon eer able orimmoveable property made volun- 
Gre penned tarily and without consideration, by one 
person, called the donor, to another, called the donee, and ac- 
cepted by or on behalf of the donee. , 
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Such acceptance must be made during the life time of 
Acceptance when to be the donor and while he is atill capable of 
made. giving. 
If the donee dies before acceptance, the gift is void. 
123. For the purpose of making a gift of immoveable 
property, the transfer must bo effected 
by a registered instrument signed by or 
on behalf of the donor, and attested by at least two witnesses. 


For the purpose of making a gift of moveable property, 
the transfer may be effected either by a registered mstrument 
signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods 
sold may be delivered. 


Transfer how effected. 


Notes. 

Assuming that delivery of possession was essential under the Hinda 
law to complete a gift 6f immoveable property, that law has been abro- 
gated by sec. 123 of the Transfer of Property Act. The first para. of that 
section means that a gift of immoveable property can be effected by the 
execution of a registered instrument only, nothing more being necessary. 
Semble.—The same is the case under that section with regard to move- 
able property, provided that a registered deed (and not the alternative 
mode of delivery) be adopted as the mode of transfer.—I. L. R., 14 Cal. 446. 

K, a servant in the employment of the Kast India Railway Company, 
was recotimended, by the Traffic Manager, a bonus in consideration of 
long and good services. This recommendation was sanctioned, and the 
amount of the bouus was received by the District Paymaster. Before pay- 
ment to K,°* the money was attached in execution of a decree obtained 
against him by J. Held that inasmuch as the bestowal of the money was a 
gift of moveable property of date subsequent to the Ist July, 1882, and 
was not evidence by a registered instrument, it could only be effected by 
actual delivery ; that as there had been no such delivery as completed the 
transfer (seo. 123 of the Transfer of Property Act, and sec. 90 of the Con- 
tract Act), the money was not at K’s disposal, and he could not have en- 
forced payment; and that the money was therefore not liable to attach- 
ment in éxecution of a decree against him.—6 Al. 634. 


124. A. gift comprising both exist- 


Gift of existing andfu- ing and future property is void as to the 
ture property. - 


125. A gift of a thing to two or more donees, of whom 
Gift to several, of whom One does not accept it, is void as to the 


not accept. interest which he would have taken had 
he accepted. 


126. The donor and donee may agree that, on the hap- 
gift may bewas- pening of any specified event which does 
op revered: not dependon the will of the donor, a gift 
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shall be suspended or revoked; but a gift which the parties 
agree shall be revocable wholly or in part at the mere will of 
the donor is void wholly or in part, as the case may be. 

A gift may also be revoked in any of the cases (save want 
or failure of consideration) in which, if it were a contract, it 
might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to 
affect the rights of transferees for consideration without notice. 


Tilustrations, 
(a.) <A gives a field to B, reserving to himself, with B’s assent, the 
right to take back the field in case B aud hia descevdants die before A. B 
dies without descendants in A’s lifetime. A may take back the field. 


(6b) <A gives a lakh of rupees to B, reserving to himself, with B’s 
assent, the right to take back at pleasure Rupees 10,000, out of the Iakhb. 
The gift holds good as to Rupees 90,000, but is void as to Rupees 10,000, 
which continue to belong to A. 

127. Where a gift is in the form of a single transfer 
to the same person of several things of 
; which one is, and the others are, not bur- 
dened by an obligation, the donee can take nothing by the 
gift unless he accepts it fully. 


Where a gift is in the form of two or more separate and 
independent transfers to the same person of several things, the 
donee is at liberty to accept one of them and refuse the others, 
although the former may be beneficial and the latter onerous. 


A donee not competent to contract, and accepting property 

Onevone gift to disquali- burdened by any obligation, is not bound 

Hed: person: by his acceptance. But if, after becoming 

competent to contract, and being aware of the obligation, he 

retains the property given, he becomes so bound. 
Illustrations. 


(a.) A bas shares in X, a prosperous joint stock company, and also 
shares in Y, a joint stock company in difficnities. Heavy calls are expect- 
ed in respect of the shares in Y. A gives B all hia sharesin joint atock 
a B refuses to accept the shares in Y. He cannot take the shares 
in X. 

(b6.) A, having a lease for a term of yeara of a honse at a rent which 
ha and his representatives are bound to pay during the term, and which is 
more than the house can be let for, gives to B the lease, and also, as a 
Separate and independent transaction, a sum of money. 5B refuses to ac- 
cept the lease. He does not by tbis refusal forfeit the money. 


128. Subject to the provisions of section one hundred 
and twenty-seven,where a gift consists of 
the donor’s whole property, the dopee is 


Onerous gifts. 


Universal donee. 
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personally liable for all the debts due by the donor at the time 
of the gift to the extent of the property comprised therein. 


12Q. Nothing in this chapter relates to gifts of moveable 

Saving of donations mor- Property made in contemplation of death, 
tis causasndMubammadan or shall be deemed to affect any rule of 
ae: Muhammadan law, or, save as provided 
by section one hundred and twenty-three, any rule of Hindu 
or Buddhist law. 

Notes. 

The Hindu law makes no distinction in favour of gifts in contempla- 
tion of death, as respects the legal requisities to constitute a perfect dis- 
position by gift. Those requisites are,—a giving, either orally or by writ- 
ing, with the intention to pass the property in the thing given, accom- 
panied by its actual delivery and acceptance in the donor’s life-ttme.—6 M. 
H.C. R., 276. 

By Hindu Law, a man may make a gift of any of his property bind- 
ing as against himself. 

Where a Hindu made a gift to a person, whom he said he had taken 
as his manasaputra :— Held, that he conld not set aside on the ground that 
he erred in supposing that the donee could perform his funeral rites.—1 
M. H. C. R., 893. 

Plaintiff sued to enforce a gift to him of immoveable property by a 
woman living under his guardianship as against her husband :— Held, that 
such taking of the woman’s property by her kinsman is wholly repugnant 
to Hindu Law.—2 M. H.C. R., 360. 

A voluntary Transfer of Property by way of gift, if made bona fide 
and not with the intention of defrauding creditors, is valid as against 
creditors.—4 M. H. C. R., 84. 

According to Hindu Law, a restriction against alienation in a gift of 
land to Brahmins is inoperative as being a condition repugnant to the 
mature of the grant.—I. L. R., 4 Madr. 200. 

' A man cannot by gift inter vivos or by will give property absolutely 
to another, and yet control his mode of enjoyment in respect of portion 
or otherwise.—6 Cal. 105. : 

A complete and unconditioual transfer of property in free gift under a 
written instrament cannot be revoked by any subsequent act of the grantor. 
Sabapathy v. Palaniyandi. Vide Sudr. Decisions of 1858 page 61. 


CHAPTER VIII. 
Or TRANSFERS oF ACTIONABLE CLAIMS. 
130. A claim which the Civil Courts recognize as afford- 
ing grounds for relief is actionable whe- 


ther a suit for its enforcement is or is 
not actually pending or likely to become necessary. 


Actionable claim. 
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Illustration. 


A owes money to B, who transfers the debt to C. B then demands the 
debt from A, who, having no notice of the trausfer, pays B. The payment 
is valid, and C cannot sue A for the debt. 

Notes. 
_ Tbe transfer is not binding on the debtor uuless he is given to under- 
stand of the transfer. No notice need be given to the debtor if he is other- 
wise aware of the transfer. 


The assignee of a chose in action may sne in his own name, whether 
or not the debtor assents to the transfer.—1 M. H. C. R., 150. 

A decree is not a “ debt’’ within the meaning of that word as used in 
section 131 of the Transfer of Property Act. A ‘‘ debt’? under that section 
means an actionable claim, and not a claim whicb haa already passed into 
a decree.— I. L. R., 12 Cal. 610. 


The provisions of the Act apply to the assignment of a mortgage after 
that Act came into force, although the mortgage may have been made be- 
fore the commencement of that Act. An assignment is perfectly valid 
though the notice referred to in section 131 of the Transfer of Property 
Act has not been given, though the title of the assignee as against third 
parties is pot complete until such notice has been given; the object of 
such notice being the protection of the assignee. Section 131 of the Trans- 
fer of Property Act makes no alteration in the law as it obtained in 
England previous to the passing of that Act and as laid down in the cases 
cited in the note to Ryall v. Rowles, 2 W. and T. L. C.,777, the first 
portion of the section merely fixing the time when the section comes into 
operation, and the latter providing for the protection of the debtor if he 
deals with the debt before that time. Wheretberefore as assignee of a 
mortgagee brought asuit on the mortgage against the mortgagor and the 
mortgagee, and no notice of the assignment had been given to the mort- 
gagor under section 131 of the Transfer of Property Act :—Held, that the 
Court was wrong in dismissing the suit merely on the ground that no 
notice was served, as after the suit was instituted the mortgagor became 
aware of the assignment, and the transfer accordingly came into operation 
on the date when he thus became aware of it.—12 Cal. 505. 


Subsequent to the execution and registration of a bond, a jamog was 
made orally between the creditor, and the debtor by which the former 
agreed to take the rents of certain tenants of the latter in satisfaction of 
interest, the latter agreud to release the tenants from payment of rent to 
himself, and the tenants (who were parties to the arrangement) agreed to 
pay the rents to the creditor. No mutation of names in favour of the cre- 
ditor was effected in the revenue registers. The creditor brought a suit 
against the debtor to recover the principal and interest agreed to be paid 
under the bond, alleging that he had never received any rents under the 
jamog. Held that whether or not the plaintiff conld maintain a suit on 
the jamog against the tenants for the rent assigued to him in the Revenue 
Court, he could do so in the Civil Court, and the fact that the jamog was 
not in writing did not affect the question. Ganga Prasad v. Chandrawati 
referred to. Held also that the jamog was not a subsequent oral agree- 
ments rescinding or modifying a contract which was registered according 
to the law for the time being in force, within sec. 92, proviso (4) of Act I 
of 1872 (Evidence Act). Held that the effect of the jamog or novation 
was that the plaintift’s right to recover interest from the defendant was 
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gone, and the plaintiff was therefore not entitled to maintain his suit 
against the defendant in respect of the interest which was payable under 
the bond.—9 Al. 249. 


A sued for principal and interest due on a mortgage assigned to him 
for value by the mortgagee. No notice of the assignment was given to the 
mortgagors before the plaintiff’s demand. The sum sued for exceeded the 
amount paid by the plaintiff for the assignment and reasonable interest on 
it; but such amount was not paid or tendered to the plaintiff :—Held, that 
the plaintiff was entitled toa decree for the whole amount due on the 
assigned mortgage.~—10 Madr. 289. 

132. Every such notice must be in writing signed by 
Notice to bein writing the person making the transfer, or b 
signed. his agent duly authorized in this behalf. 


133. On receiving such notice, the debtor or person in 
Debtor to give effectto Whom the property is vested shall give 
transfer. effect to the transfer, unless where the 
debtor resides, or the property is situate, in a foreign country. 
and the title of the person inwhose favour the transfer is 
made is not complete according to the law of such country. 


“134. Where the transferor of a debt warrants the solvency 
Warranty of solvency of of the debtor, the warranty, in the ab- 
debtor. sence of a contract to the contrary, ap- 
plies only to his solvency at the time of the transfer, and is 
limited, where the transfer is made for consideration, to the 
amount or value of such consideration. 


135. Where an actionable claim is sold, he against 
Discharge of person Whom it is made is wholly discharged 

against whom claim ie sold. by paying to the buyer the price and 
incidental expenses of the sale, with interest on the price 
from the day that the buyer paid it. 

Nothing in the former part of this section applies— 

a) where the sale is made to the co-heir, to, or co-pro- 
prietor of, the claim sold ; 


(6) where it is made to a creditor in payment of what is 
due to him ; 

(c) where it is made to the possessor of a property sub- 
ject to the actionable claim ; 


(2) where the judgment of a competent Court has been 
delivered affirming the claim, or whcre the claim has been 
made clear by evidence, and is ready for judgment. 

Notes. 


The co-sharers of a Hindu family, one of whom was a minar, owned 
certain immoveable property in Munosbigunge near Dacca. In 1873 a per- 
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petual lease of this property, executed by all the co-sharers except the 
minor, was granted to certain persons hereinafter called the lessees. On 
the minor’s behalf the lease was executed by his elder brother as guardian 
of the minor. In May 1882, the minor, who had previously attained his 
majority, sued tho lessecs and his co-sharers for a declaration of his right 
to and for possession of his share in the snid property, alleging that the 
perpetual lease was not binding on him. On the day after the institution 
of the suit the plaintiff sold all his interest therein to A for Rs. 600:— 
Heid, that A’s purchase was an actionable claim within the meaning of 
section 135.—I. L. R., 12 Cal. 470. 


It is not the object of section 135 absolutely to prevent a transferee, 
who has purchased a claim at a smaller value, from recovering the full 
amount of the debt due from the debtor.—13 Cal. 145. 


Section 135 of the Transfer of Property Act does not protect a de- 
fendant from payment of the full amount payable under a claim transfer- 
red for a sum fess than that rocoverable under the claim, where the 
money is recovered by suit after acontest as to ‘the liability of the defend- 
ant.“Grish Chandra v. Kashisauri Debi, 1. L. R., 13 Cal. 145, followed.— 
15 Cal. 436. 


The first paragraph of section 135fof the Transfer of Property Act has 
no application to a case in which the debtors deny the existence of the 
claim altogether, and where the purchaser of the claim has to obtain jadg- 
ment affirming the claim before any satisfaction is made or tendered. 
Clause (d@) of that section is not limited to cases where the judyment of 
a Court affirming the claim has been delivered, or where the claim is made 
clear by evidence, before the sale of the claim. Girish Chandra v. Kasiswari 
Debi, I. L. R., 13 Cale., 145; Shosdeb Biswas v. Satis Mondul, I. L. R., 
15 Cale., 436; and Subbammal v. Venkatarama, I. L. K., 10 Mad., 229, 
followed. Jani Begum v. Jahangir Khan, Il. L. R., 9 Al., 476, dissented 
from.—18 Cal. 510. 


In a suit against a debtor an assignee for value of the debt is preclud- 
ed by Transfer of Property Act, sec. 135, from recovering more than the 
price paid by him for the assignment with interest thereon and the inci- 
dental expenses of the sale. Jani Begam v. Jahangir Khan (1. L. R., 9 Al. 
476) approved.—13 Madr. 225. 


In @ suit upon a hypothecation bond brought by an assignee for value 
from the obligee, it appeared that the obligee had previously to the assign- 
ment obtained a decree by consent against the obligors foran instalment 
of the money due upon it, and had also made good his claim to the land 
comprised in it as against an attaching creditor of the obligors :— Held, 
that there had been no adjudication on the claim toexclude the rule in 
Transfer of Property Act, sec. 135, and accordingly the plaintiff was en- 
titled to recover only the sum paid by him for the assignment with inter. 
est from the date of payment to the date of the decrce.—13 Madr. 51b. 


A obtained a money decree against B and attached certain land in 
execution. C intervened in execution successfully. A then brought a suit 
to astablish that the lund was liable to be sold in execution, and obtained 
adecree. Meanwhile the Jand was taken up by Government under the 
Land Acquisition Act, and the compensation monoy wis paid to C. A 
attached this sum as a debt due to B and sold itin execution, and it was 
purchased by. the plaintiff. The plaintiff now sued OC to recover the amount 
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of the debt :—Held, that thesuit was governed by Limitation Act, sched. 
If, art. 120, and not by act. 62, and that the plaintiff was entitled to re- 


cover without regard to the terms of Transfer of Property Act, sec. 185 — 
15 Madr. 382. 


Sec. 135 (d@) of the Transfer of Property Act (IV of 1882) means that 
if a creditor or party having an actionable claim against another, has put 
it into Court and has proceeded to proof of itto the point at which judg- 
ment has been delivered affirming it, or the liability of the defendant has 
been so clearly established that judgment must be delivered against him, 
the mischief or danger of any trafficking or speculation in litigation dis- 
appears, and the defendant can suffer no prejudice by any urrangement 
between the plaintiff and a third person as to who is to enjoy the fruits 
of the decree, nor is there any probability that the process of the 
Court willbe misused. Onthe other hand, if one who has an actionable 
claim against another chooses to sell it for lesa than its actual value, the 
person who buys embarks more or less in a speculation which can be de- 
feated by payment to him of the price paid for it with interest and inci- 
dental expenses. The debtor’s right to discharge himself by such payment 
is not forfeited by his putting the assignee to proof of his case in Court, 
nor did the Legislature intend that the position of the assignee should be 
better after suit and decree than before. Grish Chandra v. Kashisauri 
Debi dissented from. Chedambara Chetty v. Renga K.M.V. Puchaiya 
Naicker and Ram Coomar Cuondoo v. Chunder Canto Mookerjee referred 
to. The assignee, under an instrument dated the 18th December, 1885, 
and in consideration of Rs. 5,000, of a share of Rs. 10,000 out of Rs. 20,000 
claimed by his assignors as unpaid dower-debt, joined with the assignors 
in instituting a suit for recovery of the dower-debt, on the 22nd Decem- 
ber of the same year. Held that the assignee’s proceedings were of the 
nature contemplated by sec. 135 of the Transfer of Property Act (IV of 
1882), and that he was not entitled to a decree for anything in excess of 
Rs. 5,000, the price paid by him for the Rs. 10,000 share of the debt.—9 
Al. 476. 


A mortgagee by conditional sale having obtained an order for foreclo- 
sure under Regulation XVII of 1806, his heirs, who were out of possession, 
executed a deed of assignment toa third person, transferring to him the 
rights acquired by the mortgagee under that order. At the time of the exe- 
cution of the deed no steps had been taken by the mortgagee or his heirs 
to bring a suit for declaration of their title and for possession of the pro- 
perty. A suit for that purpose was brought by the assignee, the defendants 
being the conditional vendors and also the assignors under the deed sbove 
mentioned. The latter made no defence, but admitted the justice of the 
‘laim, snd a decree was passed in favour of the plaintiff against them as 
well as against the other defendants. Held that the answering defendants, 
Ae conditional vendors, could not take advantage of the terms of the as- 
ignmeat for the purpos: vof defexting the claim, on the ground that the 
SBsigument was an unconscionabie bargain, so unfair that the Court should 
iof enforee it. If a person who has an actionable claim against another 
honses toseil it cheap, that is no reason why that other is to stand cleared 

ud discharged of his ability to the assignor. eld also that the answer- 
ig defendants were entitled to the benefit contained in the first paragraph 
Fsec. 135 of the Transfer of Property Act (IV of 1882), and would be 
ititled to take the bargain off the plaintiff’s hands by paying to him the 
rice and incidental expenses of the sale with the interest on that -price 
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from the day that the plaintiff paid it to the date of its repayment to him. 
Jani Begam v. Jahangir Khan, followed. Grish Chandra v. Kashisauri Debi 
and Khoshdeb Biswas v. Satar Mondol, dissented from.—13 Al, 102. 


See I. L. R., 13 Cal. 297, noted under sec. 52; 10 Madr. 289, noted 
under sec. 131. 
136. No Judge, pleader, mukhtar, clerk, bailiff, or other 
Incapacity of officeracon- Officer connected with Courts of justice, 
nected with Courts of juss can buy any actionable claim falling 


eee under the jurisdiction of the Court in 
which he exercises his functions. 
Note. 


The owner of certain land in consideration of a sum of money, trans- 
ferred to the plaintiff, a pleader, the right to elephants caught in pits in 
the owner’s Jand, and the right to sue for the recovery of such elephants 
from any person in possession of them. The plaintiff sued the defendants 
to recover possession of an elephant whicb had been trapped and was in 
defendant’s possession at the time of the transfer to plaintiff. The sait was 
dismissed on the ground that the plaintiff had bought an actionable claim 
within the meaning of sec. 136 of the Transfer of Property Act, 1882:— 
Held, that the section was not applicable.—I. L. R., 11 Madr. 445. 


137. The person to whom a debt or charge is transfer- 

Liability of transferee of red shall take it subject to all the labili- 

debt. ties to which the transferor was subject 
in respect thereof at the date of the transfer. . 


Illustration. 


A debenture is issued in fraud of a public company to A. A sells and 
transfers the debenture to B, who has no notice of the fraud. The deben- 
tare is invalid in the hands of 3. 


138. When a debt is transferred for the purpose of 
securing an existing or future debt, the 
debt sotransferred, if recovered by either 
the transferor or transferee, is applicable, first, in payment of 
the costs of such recovery ; secondly, in or towards satisfac- 
tion of the amount for the time being secured by the transfer ; 
and the residue (if any) belongs to the transferor. 


Mortgaged debt. 


Saving of negotiable in- _ 139. Nothing in this chapter ap- 
shruments: plies to negotiable instruments. 


NWote.—See Negotiable Instruments Act (XXVI. of 1881.) 
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THE SCHEDULE. 
(a.) STATUTES. 


Year and Chapter. Subject. Extent of repeal. 


27 Hen. VII., c. Uses. The whole. 
10. 


13 Eliz., c. 5....| Fraudulent conveyances.| The whole. 
27 Bliz., c, 4. ... Fraudulent conveyances. The whole. 


4 Wm. & Mary,| Clandestine mortgages. The whole. 
c. 16. ae 


.) ACTS OF THE GOVERNOR-GENERAL IN COUNCIL 


Number and year. Subject. Extent of repeal. 


IX. of 1842 Lease and relense. The whole. 


XXXI. of 1854. Modesof conveving land Section 17. 


XI. of 1855. Mesne-profits and im- Section 1; inthe title the words 
“‘to mesne profits and,” and 


provements. 
in the preamble “ to limit the 
liability for mesne profits and.” 
XXVII.of 1866. Indian Trustees Act. Section 31. 
IV. of 1872. Panjab Laws Act. So far as itrelates to Bengal 
Regulations I of 1798 and 


AVIT of 1806. 


So far asit relates to Bengal 


XxX. of 1875. Central Provinces Laws 
Regulations I of 1798 and 


Act. 
XVII of 1806. 
XVIIT. of 1876, Oudh Laws Act. So far as it relates to Bengal 
Regulation XVII. of 1806. 


In Sections 35 and 36,the words 
‘in writing.’ 


I. of 1877. Specific Relief. 
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REGULATIONS. 
Number and year. Subject. Extent of repeal. 
Bengal Regula- Conditional sales. The whole Regulation. 
tion I of 1798. 
Bengal Regula- Redemption. The whole Regulation. 
tion XVII. of 
1806. 


Bombay Regula-Acknowledgment of Section 15. 
tion V of debts: Interest : Mort- 
1827. gagees in possession. 
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EASEMENTS. 
ACT No. V. OF 1882.* 


RECEIVED THE G.-G.’s ASSENT ON THE 17TH FEBRUARY 1882. 


An Act to define and amend the law relating to Easements and 
Incenses. 


Wuereas it is expedient to define and amend the law re- 
lating to Easements and Licenses; It is 





eee hereby enacted as follows :— _ 
PRELIMINARY. 
1. This Actmay becalled “* The Indian 
eee Easements Act, 1882 :” 


It extends to the territories respectively administered by 
the Governor of Madras in Council and 


poser sone the Chief Commissioners of the Central 


Provinces and Coorg ; 
and it shall come into force on the 


Commencement. first day of July 1882. 
Note. 


. avuwy vv mw sult commenced before Act VIII of 
tenant cannot as against his landlord acquire by 
pevousapuiwm au cascmout of way in favour of the Jand occupied by him as 
tenant over other land belonging to his landlord. So held by the Full 
Bench. Gayford v. Moffatt (1) referred to.—I. L. R., 14 Al. 185. 
2. Nothing herein contained shall be deemed to affect 
any law not hereby expressly repealed ; 
Savings. 
or to derogate from— 

(a) any right of the Government to regulate the collec- 
tion, retention, and distribution of the water of rivers and 
streams flowing in natural channels, and of natural lakes and 
ponds, or of the water flowing, collected, retained, or distri- 
buted in or by any channel or other work constructed at the 
public expense for irrigation ; 

(b) any customary or other right (not being a license) in 
or over immoveable property which the Government, the 
public, or any person may possess irrespective of other ~ 
veable property ; or 
_ of 1891, the Indian Easements Act has heen extended to the 


_., ndministered by the Governor of Bombay in Canneil ana +h-~ 7 
of the North-Western : ager 


47 
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(ce) any right acquired, or arising out of a relation creat- 
ed, before this Act comes into force. 
; Notes. 

The Indian Government has, on many occasions, granted to individu- 
als the exclusive right of fishery in certain navigable rivers.—15 W. R., 
212. Alsol. L. B., 11 Cal. 438. 

Such grants however ought not to infringe the rights of the public.— 
I. L. R., 2, Bom. 19. 

In a most learned and admirable judgment, respecting the rights of the 
Government and the public to figh in navigable rivers and the sea, WEstT- 
ropp, C. J., said,—‘* Assuming, as I think we may, that the proposition— 
that the beds of tidal rivers in British India are, like those of such rivers 
in Great Britain, prima facie, to be regarded os vested in the Crown—is 
established, the transition thence to the proposition~-that the subjacent 
soil of the British Indian seas, within the territorial limit of three geogra- 
phical miles from low-water-mark is also vested inthe Crown—is (if the 
like proposition as to the territorial waters of Great Britain be true) not 
difficult, for a navigable river in such part of it as the tide flows and ebbs, 
is au arm of the sea.”—I. L. R., 2 Bom. 43. 

83. Sections 26 and 27 of the Indian Limitation Act, 
Repeal of Act XV. of 1877, and the definition of ‘‘ easement,” 
1877, sections 26 and 27. contained in that Act, are repealed in the 
territories to which this Act extends. All rcferences in any Act 
or Regulation to the said sections, or to sections 27 and 28 of 
Act No. IX. of 1871, shall, in such territories, be read as made 
to sections fifteen and sixteen of this Act. 

Note. 

The acquisition of profits a prendre were brought by Act XV of 1877 

within the prescriptive rules for the acquisition of easements enacted by 


Act IX of 1871. 

Speaking of the Limitation Act, Sir Ricnarp Ganra said, ‘‘ easements 
may still be claimed in this country by prescription ; and when they are 
so claimed, the principles which apply to their acouisition in England will 
be equally applicable in this country.’’—I. L. R., 10 Cal, 214, 218. 


CHAPTER I. 
Or EASEMENTs GENERALLY. 


4. An easement is a right which the owner or occupier 

space te ig aa of certain land possesses, as such, for the 

; beneficial enjoyment of that land, to do 

and continue to do something, or to prevent and continue to 

prevent something being done in, or upon, or in respect of, 
certain other land not his own. 

The land for the beneticial enjoyment of which the 

Dominant aud servient right exists 1s called the dominant herit- 

sandowners. - age, and the owner or occupier thereof 
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the dominant owner ; the land on which the liability is im- 
. posed is called the servient heritage, ‘and the owner or occupier 
thereof the servient owner. 


Explanation.—In the first and second clauses of this sec- 
tion, the expression “land” includes also things permanently 
attached to the earth ; the expression “ beneficial enjoyment” 
includes also possible convenience, remote advantage, and 
even a mere amenity ; and the expression “to do something” 
includes removal and appropriation by the dominant owner, 
for the beneficial enjoyment of the dominant heritage, of any 
part of the soil of the servient heritage, or anything growing 
or subsisting thereon. 


Illustrations. 

(2) A,as the owner of a certain house, has a right of way thither 
over his neighbour B’s land for purposes connected with the beneficial 
enjoyment of the house. This is an easement. 

(4.) A, as the owner of a certain house, has the right to goon his 
neighbour B’s Jand, and to take water for the purposes of his household 
out of a spring therein. This is an easement. 

(c.) A, as the owner of a certain house, has the right to conduct water 
from B’s stream to supply the fountains in the garden attached to the 
hcuse. This is an easement. 

(d.) A, asthe owner of a certain house and farm, has the right to graze 
a. certain number of his own cattle on B’s field, or to take, for the purpose 
of being used in the house, by himself, his family, guests, lodgers, and ber- 
vants, water or fish out of C’s tank, or timber out of D’s wood, or to use, 
for the purpose of manuring his land, the leaves which have fallen from 
the trees on K’s land. These are easements. 

(e.) A dedicates to the public the right to occupy the surface of cer- 
tain land for the purpose of passing and re-passing. This right is not an 
easement. 

(f.) Ais bound to cleanse a water course running through his land, and 
keep it free from obstruction for the benefit of B, a lower riparian owner. 
This is not an easement. 

Notes. 


It has been more than once decided in the High Court at Calcutta, 
that the illustrations appended to a section of an Act of the Legislature, 
ought never to be allowed to control the plain meaning of the section it- 
self; and especially they ought not todo so, when the effect would be to 
curtial a right which the section, in its ordinary sense, would confer.— 
ILL. B., 7 Cal. 132. 

The right to water flowing to a man’s land through an artificial water- 
course constructed on a neighbour's land, is not a natura}, but a conven- 
tional, right resting on some grant or arrangement, proved or presumed, 
from or with the owners of the land over which the water is brought, or 
on some other legal origin. Such right may be presumed from the time, 
manner and circumstances, under which the easement has been enjoyed.— 
I. L. Ry@ Cal. 633, 637. 
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The right to establish a market or hold a haut on land, is, in India, 
when exercised on one’s own land, on ordinary right of property, and ac- 
quired as suck. It is not, as in England, a franchise requiring a grant 
from the Crown.—N.-W. P. (H.C. BR.) 104; 1. L. R., 5 Cal. 7; 4 Cal. 309. 

Similarly, a right to a ferry, taking tolls, and excluding other ferries, 
may be established in India by mere user of twenty years : per Garr, C. 
J. and Wars, J.; but Mi.uEr J., dissented, thinking that no user could 
establish an indefeasible right of ferry.—I. L. R., 6 Cal. 608. 


See I. L. R., 6 Madr. 112; 7 W. B., 498. 

GontivaGe cad aimecnek: 5. Easements are either continu- 
nuous, apparent and non- OUus Or discontinuous, apparent or non- 
apparent, easements. apparent 

A continuous easement is one whose enjoyment is, or 
may be, continual without the act of man. 
A discontinuous easement is one that needs the act of 


man for its enjoyment. 

An apparent easement is one the existence of which is 
shown by some permanent sign which, upon careful inspec- 
tion by a competent person, would be visible to him. 

A non-apparent easement is one that has no such sign. 

Illustrations. 

(a.) A right annexed to B’s house to receive light by the windows 
without obstruction by his neighbour A. This is a continuous easement. 

(5.) A right of way annexed to A’s louse over B’s land. This is a digs- 
continuous easement. 

(c.) Rights annexed to A’s land to lead water thither across B’s land 
by an aqueduct, and to draw off water thence by a drain. The drain would 
be discovered upon careful inspection by a person conversant with such 
matters. These are apparent easements. 

(d.) A right annexed to A’s house to prevent B from building on his 
own Jand. This is a non-apparent easement. 

6. An easement may be permanent, or for a term. of 

Easement for limited years or Other limited period, or subject 
time or on condition. to periodical interruption, or exercise- 
able only at a certain place, or at certain times, or between 
certain hours, or for a particular purpose, or on condition that 
it shall commence or become void or voidable on the happen- 
ing of a specified event or the performance or non-perfor- 
mance of a specified act. 

Wotes. 

A right of easement may be acquired in the surplus water-of a tank 
flowing through a defined channel whether natural or artificial.—I. L. R., 
7 Madr. 530. 

The owners of a tank fed by natural streams, which depended for 
their supply on natural rainfall and surface water, sued for an injunction 
to restrain superior riparian owners from damming the streams or inter- 
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fering with the supply of water, over which the plaintiffs claimed a right 
of easement. The issue as to the ownership of thé land on which the 
streams rose was undecided :—Held, (1) The Easement Act only declared 
the existing law as to easements over water; (2) An easement can there- 
fore be acquired in regard to the water of the rainfall. But surface water 
not flowing in a stream and not permanently collected in a pool, tank or 
otherwise is not a subject of easement by prescription, though it may bé 
the subject of an express grant or contract; (3) It is the natural right of 
every owner of land to collect or dispose of all water on the surface which 
does not pass in a defined channel; (4) Riparian owners are entitled to use 
and consume the water of the stream for drinking and household purposes, 
for watering their cattle, for irrigating their land, and for purposes of 
manufacture, subject to the conditions (i) that the use is reasonable, (ii). 
that it is required for their purposes as owners of the land, and (iii) that 
it does not destroy or render useless‘or materially diminish or affect the 
application of the water by inferior riparian owners in exercise either of 
their natural right or their right of easement if any ; (5) It was therefore 
necessary to ascertain where the streams rose, and the course, source and 
length of their tributaries.—I. L. R., 11 Madr. 16. 


‘7. Easements are restrictions of 
Ensemente restrictive of One or other of the following rights 
certain rights. (namely) bie = 


(a) The exclusive right of every owner of immoveable 
property (subject to any law for the time 
being in force) to enjoy and dispose of 
the same and all products thereof and accessions thereto. 


The right of every owner of immoveable property 

to advantages (subject to any law for the time being 
arising from situation. in force) to enjoy without disturbance by 
another the natural advantages arising from its situation. 


Illustrations of the Rights above referred to. 

(a.) The exclusive right of every owner of land in a town to build on 
such land, subject to any municipal Jaw for the time being in force. 

(6.) The right of every owner of land that the air passing thereto shall 
not be unreasonably polluted by other persons. 

(c.) The right of every owner of a house that his physical comfort shall 
not be interfered with materially and unreasonably by noise or vibration 
caused by any other person. . 

(d.) The right of every owner of land to so much light and air as pass 
vertically thereto. 

(e.) The right of overy owner of land that such land, in its natural con- 
dition, shall ‘have the support naturally rendered by the subjacent and ad- 
jacent soil of another person. 

Ezplanation.—Land is in its natural condition when it is not excavated 
and not subjected to artificial pressure.; and the ‘‘ subjacent and adjacent 
soil’? mentioned in this illustration means such soil only as in its nataral 
condition would support the dominant heritage in its natural condition. 

(f.) The right of every owner of land that, within his own limits, the 
water which naturally passes or percolates by, over, or through his land, 


Exclusive right to enjoy. 
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shall not, before so passing or percolating, be unreasonably polluted by 
other persons. 

(g.) The right of every owner of land to collect and dispose within his 
own limits of all water under the laud which does not pass in a defined 
channel, and all water on its surface which does not pass in a defined channel. 


(h.) The right of every owner of land that the water of every natural 
stream which passes by, through, or over his land in a defined natural chan- 
nel shall be allowed by other persons to flow within such owner’s limits 
without interruption and without material alteration in quantity, direction, 
force, of temperature; the right of every owner of land abutting on a 
natural lake or pond into or out of which ao natural stream flows, that the 
water of such Jake or pond shall be allowed by other persons to remain with- 
in such owner's limits without material alteration in quantity or temper- 
ature. : 

(z.) The right of every owner of upper land that water naturally rising 
in, or falling on, such land, and not passing in defined channels, shall be 
allowed by the owner of adjacent lower land to run naturally thereto. 

(j.) The right of every owner of land abutting on a natural stream, 
lake, or pond to use and consume its water for drinking, household purposes, 
and watering his cattle and sheep; and the right of every such owner to 
nse and consume the water for irrigating such Jand, and for the purposes 
of any manufactory situate thereon, provided that he does not thereby cause 
material injury to other like owners. 

Explanation.—A natural stream is a stream, whether permanent or in- 
termittent, tidal or tideless, on the surface of land or underground, which 
flows by the operation of nature only a and in, natural and known course. 


Note.—See I. L. R., 7 Madr. 530 & 11 Madr. 16, noted under sec. 6. 


CHAPTERII. 
THe Imposition, ACQUISITION, AND ‘TRANSFER OF ICASEMENTS. 
8. An easement may be imposed by any one in the 


Who may impose ease- Circumstances, and to the extent, in and 


ments. | to which he may transfer his interest in 
the heritage on which the liability is to be imposed. 
Illustrations. 


(a.) A is tenant of B’s Iand under a lease for an unexpired term of 
twenty-years, and has power to transfer his interest under the lease. A may 
impose an easement on the land to continue during the time that the lease 
exists or for any shorter period. 

(8.) A is tenant for his life of certain land with remainder to B abso- 
lutely. A cannot, unless with B’s consent, impose an easement thereon 
which will continue after the determination of his life-interest. 


(c.) A, B, and C are co-owners of certain land. A cannot, without the 
consent of B and C, impose an easement on the land or on any part thereof. 


(d.) A and B are lessees of the same lessor, A of a field X for a term of 
five years, and B of a field Y for a term of ten years. A’s interest under his 
Jease is transferable ; B’s is not. A may impose on X, in favour of B, a right 
of way terminable with A’s lease. 
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. Notes. 

FieLtp and Boss, JJ., held that the mode of acquiring an easement pro- 
vided by the Limitation Act, sec. 26, is not the only way in which an ease- 
ment may be acquired ; but that it may also be acquired by implied grant: 
for example a way of necessity or one necessary at the time and absolute 
and continuous.—I. L. R., 8 Cal. 957. 

MELVILLE and KEMBALL, JJ., held that immemorial user must be refer- 
red to a legal origin,—that is, either to a Jost grant, or to an agreement 
between the predecessors in title of the parties ; and that the plaintiff, hav- 
ing a title by immemorial user, did not require the aid of the Limitation 
I. L. B., Act, i887.—1. L. R., 6 Bom. 23. 

9. Subject to the provisions of section eight, a servient 

: owner may impose on the servient heri- 

Servient owners. 5 

tage any easement that does not lessen 

the utility of the existing easement. But he cannot, without 

the consent of the dominant owner, impose an easement on. 
the.servient heritage which would lessen such utility. 

Illustrations. 

(a.) A has, in respect of his mill, a right to the uninterrupted flow there- 
to, from suurise to noon, of the water of B’s stream. B may grant to C the 
right to divert the water of the stream from nopn to sunset : provided that 
A’s supply is not thereby diminished. 

(o.) A has, in respect of his house, a right of way over B’s land. 3B. 
may grant to C, as the owner of a neighbouring farm, the right to feed his 
cattle on the grass growing on the way: provided that A’s right of way is 


not thereby obstructed. 
10. Subject to the provisions oF enon vic a lessor 
may impose, on the property leased, an 
pieitiumpea ck SAlcnaat that does nee deragats rain 
the rights of the lessee as such, and a mortgagor may impose, 
on the property mortgaged, any casement that does not ren- 
der the security insufficient. But a lessor or mortgagor can- 
not, without the consent of the lessee or mortgagee, impose 
any other easement on such property, unless it be to take 
effect on the termination of the lease or the redemption of 
the mortgage. 

Ezplanation.—A. security is insufficient within the mean- 
ing of the section unless the value of the mortgaged property 
exceeds by one-third, or, if consisting of buildings, exceeds by 
one-half, the amount for the time being due on the mortgage. 


11. No lessee or other person having a derivative in-: 

ae terest may impose on the property held 

: by him as such an easement to take effect 

fter the expiration of his own interest, or in derogation of 
he right of the lessor or the superior proprietor. 
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12. <An easement may be acquired by the owner of the 
‘ Who may acquire ease) immoveable property for the beneficial 
ments. enjoyment of which the right is created, 
or on his behalf, by any person in possession of the same., 

One of two or more co-owners of immoveable property 
may, as such, with or without the consent of the other or 
others, acquire an easement for the beneficial enjoyment of 
such property. 

No lessee of immoveable property can acquire, for the 
beneficial enjoyment of other immoveable property of his own, 
an easement in or over the property comprised in his lease. 


13. Where one person transfers 


Easements of necessity or bequeaths immoveable property to 
and quust easements. 
another,— 


(a) if an easement in other immoveable property of the 
transferor or testator is necessary for enjoying the subject of 
the transfer or bequest, the transferee or legatee shall be en- 
titled to such easement; or 

(6) if such an easement is apparent and continuous, and 
“necessary for enjoying the said subject as it was enjoyed 
when the transfer or bequest took effect, the transferee or 
legatee shall, unless a different intention is expressed or neces- 
sarily implied, be entitled to such easement ; 

(c) if an easement in the subject of the transfer or be- 

uest is necessary for enjoying other immoveable property of 
the transferor or testator, the transferor or the legal repre- 
sentative of the testator shall be entitled to such easement; or 

(d@) if such an easement is apparent and continuous, and 
necessary for enjoying the said property as it was enjoyed 
when the transfer or bequest took effect, the transferor, or the 
legal representative of the testator, shall, unless a different 
intention is expressed or necessarily implied, be entitled to 
such easement. 

Where a partition is made of the joint property of sever- 
al persons, — 

_ (e) if an easement over the share of one of them is neces- 
sary for enjoying the share of another of them, the latter 
shall be entitled to such easement; or 

(f) if such an easement is apparent and continuous, and 
necessary for enjoying the share of the latter as it was enjoy- 
ed when the partition took effect, he shall, unless a different 
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intention is expressed or necessarily implied, be entitled to 
such easement. 


The easements mentioned in this section, clauses (a), (c), 
and (e), are called easements of necessity- 

Where immoveable property passes by operation of law, 
the persons from and to whom it so passes are, for the pur- 
pose of this section, to be deemed, respectively, the trans- 
feror and transferee. 

Illustrations. 


(a.) A sells B a field then used for agricultural purposes only. It is 
inaccessible except by passing over A’s adjoining land or by trespassing 
on the land of a stranger. Bis entitled to a right of way, for agricultural 
purposes only, over A’s adjoining land to the field sold. 


(b.) A, the owner of two fields, sells one to B, and retains the other. 
The field retained wns at the date of the sale used for agricultural pur- 
poses only, and is inaccessible except by passing over the field sold to B. A 
js entitled to a right of way, for agricultural purposes only, over B’s field 
to the field retained. 


(c.) A sells B a house with windows overlooking A’s land, which A re- 
tains. The light which passes over A’s land to the windows is necessary 
for enjoying the house as it was enjoyed when the sale took effect. B is 
entitled to the light, and A cannot afterwards obstruct it by building on 
his land. 


(d.) A sells B a house with windows overlooking A’s land. The light 
passing over A’s land to the windows is necessary for enjoying the house 
as it was enjoyed when the sale took effect. Afterwards A sells the land 
to C. Here C cannot obstruct the light by building on the land, for he takes 
it subject to the burdens to which it was subject in A’s handa. 


(e.) Ais the owner of a house and adjoining land. The house has 
windows over-looking the land. A simultaneously sells the house to B, and 
theland to C. The light passing over the Jand is necessary for enjoying 
the house as it waa enjoyed when the sale took effect. Here A impliedly 
grants B a right tothe light, and C takes the land subject to the restric- 
tion that he may not build so as to obstruct such light. 


(f.) Ais the owner of a house and adjoining land. The house has win- 
dows overlooking the land. A, retaining the house, sells the land to B, 
without expressly reserving any easement. The light passing over the 
Jand is necessary for enjoying the house as it was enjoyed when the sale 
took effect. A is entitled to the light, and B cannot build on the land so 
as to obstruct such light. 


(g.) A, the owner of a house, sells Ba factory built on adjoining land. 
B is entitled, as against A, to pollute the air, when necessary, with smoke 
and vapours from the factory. 


(h.) A, the owner of two adjoining houses, Y and Z, sells Y to B, and 
retains Z%. Bis entitled tothe benefit of all the gutters and drains com- 
mon to the two houses and necessary for enjoying Y as it was enjoyed 
when the sale took effect, and A is entitled to the benefit of allthe gutters 
and drains common to the two houses and necessary for enjoying Z as it 
was enjoyed when the sale took effect. 
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(i.) A, the owner of two adjoining buildings, sells one to B, retaining 
the other. Bis entitled to a right to lateral support from A’s building, 
and A is entitled to a right to lateral support from B’s building. 

(j.) A, the owner of two adjoining buildings, sells one to B, and the 
other to C. C is entitled to lateral support from B’s building, and B is en- 
titled to lateral support from C’s building. 

(k.) A grants lands to B for the purpose of building a house thereon. B 
is entitled to snch amount of lateral and subjacent support from A’s land 
as is necessary for the safety of the honse. 

(l.) Under the Land Acquisition Act, 1870, a Railway Company com- 
pulsorily acquires a portion of B’s land for the purpose of making a siding. 
The Company is entitled to such amount of lateral support from B’s ad- 
joining land as is essential for the safety of the siding. 

(m.) Owing to the partition of Joint property, A becomes the owner of 
an upper room in a building, and B becomes the owner of the portion of 
the building immediately beneath it. A isentitled to such amount of ver- 
tical support from B’s portion as is essential for the safety of the upper 


rooni. 
(n.) A lets a house and grounds to B for a particular business. B has 


no access to them other than by crossing A’s land. B is entitled to a right 
of way over that land suitable to the business to be carried on by B in the 


house and grounds. 

14.* When aright to a way of necessity is created under 

Direction of way of section thirtcen, the transferor, the legal 

necossity. representative of the testator, or the 
owner of the share over which the right 1s exercised, as the 
case may be, is entitled to sct out the way; but it must be 
reasonably convenient for the dominant owncr. 

When the person so entitled to set out the way refuses 
or neglects to do so, the dominant owner may set it out. 

15. Where the access and use of light or air to and for 

Acquisition by prescrip» any building have been peaceably en- 

tion. | joyed therewith, as an easement, without 
interruption, and for twenty years, 

and where support from one person’s land, or things 
affixed thereto, has been peaceably received by another person’s 
land subjected to artificial pressure, or by things affixed there- 
to, as an easement, without interruption, and for twenty 
years, 
and where a right of way or any other casement has been 
peaceably and openly enjoyed by any person claiming title 
thereto, as an easement, and as of right, without interruption, 
and for twenty years, 

the right to such access and use of light or air, support, 
or other easement, shall be absolute. 


* In sec, 14 the italicized article a has been inserted by Act XII. of 1891. 
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iach of the said periods of twenty years shall be taken 
to be a period ending within two years next before the institu- 
tion of the suit wherein the claim to which such period relates 
is contested. 


Erplanation J.—Nothing is an enjoyment within the 
meaning of this section when it has been had in pursuance of 
an agreement with the owner or occupier of the property over 
which the right is claimed, and it is apparent from the agree- 
ment that such right has not been granted as an casement, or, 
if granted as an easement, that it has been granted for a limit- 
ed period, or subject to a condition on the fulfilment of which 
it is to cease. 

Explanation (1.—Nothing is an interruption within the 
meaning of this section unless where there 1s an actual ces- 
sation of the enjoyment by reason of an obstruction by the 
act of some person other than the claimant. and unless such 
obstruction 1s submitted to or acquiesced in for one year after 
the claimant has notice thereof and of the person making or 
authorizing the same to be madc. 


Explanation ITI —Suspension of enjoyment in pursuance 
of a contract between the dominant and servient owners is 
not an interruption within the meaning of this section. 

Explanation IV.—In the case of an casement to pollute 
water, the said period of twenty years begins when the pollu- 
tion first prejudices perceptibly the servient heritage. 

When the property over which a right is claimed under 
this section belongs to Government, this section shall be read 
as if, for the words ‘* twenty years,” the words “ sixty years” 
were substituted. 

Lliustrations. 

(a.) A suit is brought in 1883 for obstructing aright of way. The de- 
fendant admits the obstruction, but denies the rightof way. The plaintiff 
proves that the right was peaceably and openly enjoyed by him, claiming 
title thereto as an easement and aa of right, withont interruption, from Ist 
January 1862, to Ist January 1882. The plaintifFis entitled to judgment. 

(b.) Ina like suit the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that for a 
year of that time the plaintiff was entitled to possession of the servient 
heritage as lessee thereof, and enjoyed the right as such lessee. The suit 
shall be dismissed, for the right of way has not been enjoyed ‘‘as an ease- 
ment’’ for twenty years. 

(c.) In a like suit the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that the 
plaintiff on one occasion during the twenty years had admitted that the 
user was not of right, and asked his leave to enjoy the right. The suit 
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rhall be dismissed, for the right of way has not been enjoyed “ asof right” 


for twenty years. 
vy Wotes. 


In prescription at the common law, unity of ownership would extin- 
guish the easement already acquired, unity of possession would only pre- 
vent the acquisition or suspend the right already acquired. ln computing 
the period of twenty years a period during which the servient owner is 
disabled is not excluded.—lI. L. R., 10 Cal. 214. 

The plaintifé and defendunt were proprietors of land and gardens 
upon opposite sides of a tidal creek which were protected by walls. The 
wall on the defendant’s side becoming dilapidated, he constructed a fresh 
one altering its directions and encroaching five feet upon the bed of the 
stream. In a suit ‘* for possession of the said land by demolishing the said 
wall,” the pluintifi alleged that he was entitled to the soil upon which it 
was built, that the navigation was obstructed, and that there was a danger 
of his screw house falling down. It appeared, however, that the Govern- 
ment, and not the plaintiff, was owner of the soil, and that the plaintiff 
neither claimed, nor proved, a title to an easement to the flow of the water 
as it had been accustomed to flow, nor that the flow was seriously or sen- 
sibly diverted, so as to be an injury to his rights. The Privy Council re- 
versed the decree of the High Court, and held that the plaintiff had failed 
to show either damage or injury.—L. R.,6 Indian App. Cas. 190. 

See I. L. R., 7 Cal. 1382; 1 Madr. 339 ; 7 Bom. 522; 1 Bom. 148. 

16. Provided that, when any land upon, over, or from 
in favour of Which any easement has been enjoyed or 
of servientheri- derived, has been held under or by virtue 

sage of any interest for life, or any term of 
years exceeding three years from the granting thereof, the time 
of the enjoyment of such easement during the continuance of 
such interest or term shall be excluded in the computation of 
the said last-mentioned period of twenty years, in case the 
claim is, within three years next after the determination of such 
interest or term, resisted by the person entitled, on such de- 


termination, to the said land. 
Illustration. 

A sues for a declaration that he is entitled to a right of way over B’s 
land. <A proves that he has enjoyed the right for twenty-five years; but 
B shows that during ten of these years C hada life-interest in the land ; 
that on C’s death B became entitled to the land; and that within 
two years after C’s death he contested A’s claim to the right. The suit 
must be dismissed, as A, with reference to the provisions of this section, 
has only proved enjoyment for fifteen years. 

1'7. Easements acquired under section fifteen are said to 
Righte which cannot be be acquired by prescription, and are cal- 
acquired by prescription. Jed prescriptive rights. 
None of the following rights can be so acquired :— 
(a) aright which would tend to the total destruction of 
the subject of the right, or the property on which, if the ac- 


quisition were made, liability would be imposcd ; 
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(6) a right to the free passage of light or air to an open 
space of ground ; 
(c) a right tosurface-water not flowing in a stream, and 
not permanently collected in a pool, tank, or otherwise ; 
(2) a right to underground water not passing in a defined 
channel. 
Note.—See I. L. R., 11 Madr. 16, noted under sec. 6. 


18. An easement may be acquired in virtue of a local 
custom. Such easements are called cus- 
tomary cascments. 

Lilustrations. 


(a.) By the custom of acertain village every cultivator of village land 
is entitled, as such, to graze his cattle on the common pasture. <A having 
become the tenant of a plot of uncultivated land in the village breaks up 
and cultivates that plot. He thereby acquires an easement to graze his 
cattle in accordance with the custom. 


By the custom of a certain town no owner or occupier of a house 
can open 1 new window therein so as substantially to invade his neigh- 
bour’s privacy. A builds a house in the town near B’s house. A thereupon 
acquires an easement that B shall not open new windows in his house so 
as to command a view of the portions of A’a house which are ordinarily 
excluded from observation, and B acquires a like easement with respect to 
A’s house. 

19. Wherc the dominant heritage is transferred or devol- 
Transfer of dominant Ves by act of parties, or by operation of 
heritage passes easement. Jaw, the transfer or devolution shall, 
unless a contrary intention appears, be deemed to pass the 
casement to the person m whose favour the transfer or devolu- 


tion takes place. 


Customary easements. 


Illustration. 


A has certain land to which a right of way is annexed. A lets the land 
to B for twenty years. The right of way vests in B and his legal repre- 
sentative so long as the lease continues. 


CHAPTER III. 
THE INCIDENTS OF EASEMENTS. 

20. The rules contained in this chapter are controlled 
Rules controlled by ‘con. by any contract between the dominant 
tract or title. and servient owners relating to the ser- 
vient heritage, and by the provisions of the instrument or 
decree (if any) by which the easement referred to was imposed. 
And when any incident of any customary casement is in- 
Incidents of customary Consistent with such rules, nothing in this 

easements. chapter shall affect such incident. 
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91. An casement must not be used for any purpose not 
Bar to use unconnected connected with the en] oyment of the do- 
enjoyment. minant heritage. 


Tilustrations. 


(a.) A, as owner of a farm Y, has a right of way over B’s land to Y. 
Lying beyond Y, A has another farm Z, the beneficial enjoyment of which 
is not necessary for the beneficial enjoyment of Y. He must not use the 
easement for the purpose of passing to and from Z. 


(b.) A, as owner of acertain house, has aright of way toand from it. For 
the purpose of passing to and from the house, the right may be used, not 
only by A, but by the members of his family, his guests, lodgers, servants, 
workmen, visitors, and customers ; for this is a purpose connected with the 
enjoyment of the dominant heritage. So,if,A lets the house, he may use the 
right of way for the purpose of collecting the rent and seeirg that the house 
is kept in repair. : 

22. The dominant owner must exercise his right in the 
mode which is least onerous to the ser- 
vient owner; and when the exercise of 

Confinement of exercise an casement can, without detriment tothe 
of eusement. . 
dominant owner, be confined to a deter- 
minate part of the servient heritage, such exercise shall, at the 
request of the servient owner, be so confined. 


Illustrations. 


(a.) A hasa right of way over 33’s field. A must enter the way at either 
end, and not at any intermediate point. 


(b.) A has aright annexed to his house to cut thatching-grass in B’s 
swamp. A, when exercising his easement, must cut the grass so that the 
plants may not be destroyed. ; 


Note.—See I. L. R., 1 Cal. 427;4 W. R., 49, 


23- Subject to the provisions of section twenty-two, 
Richt to alter mode of the dominant owner may, from time to 
enjoy ment: time, alter the mode and place of enjoy- 
ing the easement, provided that he does not thereby impose 
any additional burden on the servient heritage. 


Exception.—The dominant owner of a right of way can- 
not vary his linc of passage at pleasure, even though he does 
not thereby impose any additional burden on the servient 
heritage. 


Exercise of casement. 


ITliustratiors. 


(a.) A, the owner ofa saw-mill, has a right toa flow of water sufficient 
to work the mill. He may convert the saw-mill into a corn-mill, provided 
that itcan be worked by the same amount of water. 


(o.) A hasaright to discharge onB’s land the rain-water from the eaves 
of A’s house. This does not entitle A to advance his eaves if, by so doing, 
he imposes a greater burden on 5’s land. 
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(c.) A, as the owner of a paper-mill, acquires a right to pollute a stream 
by pouring in the refuse-liquor produced by making in the mill paper from 
rugs. He may pollute the stream by pouring iu similar liquor produced b 
making in the mill paper by a new process from bamboos, provided that he 
does not substantially increase the amount, or injuriously change the 
nature of the pollution. 

(d.) A, & riparian owner, acquires, as against the lower riparian owners, 
a prescriptive right to pollute a stream by throwing saw-duegt into it. This 
does not entitle A to pollute the stream by discharging iuto it poisonous 
liquor. 

24. The dominant owner is entitled, as against the ser- 
Right to do acts tose- Vient owner, to do all acts necessary to 
cure enjoyment. secure the full enjoyment of the ease- 
ment; but such acts must be done at such time and in such 
manner as, without detriment to the dominant owner, to cause 
the serivent owner as little inconvenience as possible ; and the 
dominant owner must repair, as far as practicable, the damage 
(Gf any) caused by the act to the servicnt heritage. 


Rights to do acts necessary to secure the full enjoyment of 
an easement are called accessory rights. 
Illustrations. 

(a.) A has an easement to lay pipes in B’s land to convey water to 
A’s cistern. A may enter and dig the land in order to mend the pipes, but 
he must restore the surface to its original state. 

(b.) A has an easement of a drain through B’s land. The sewer with 
which the drain communicates is altered. A may enter upon bB’s land and 
alter the drain, to adapt it to the new sewer, provided that he does not 
thereby impose any additional burden on B’s land. 

(c.) A, as owner of a certain house, has a right of way over ¥B’s land. 
The way is out of repair, or a tree is blown down and falls across it. A 
imay enter on B’s land and repair the way or remove the tree from it. 

(d.) A, as owner of a certain field, has a right of way over B’s Jand. B 
renders the way impassable. A may deviate from the way and pass over the 
adjoining land of B, provided that the deviation is reasonable. 

(e.) A, as owrer of a certain house, has a right of way over B’s field. 
A may remove rocks to make the way. 

(f.) A hasan easement of support from B’s wall. The wall gives way. 
A may enter upon B’s land and repair the wall. 

(g.) A has an easement to have his Jand flooded by means of a dam in 
B’s stream. The dam is half swept away by an inundation. A may enter 
upon B’s land and repair the dam. 


Accessory rights. 


Notes. 

The plaintiff having in a previous suit obtained a decree declaring his 
right of having the rcof of his house projecting over the defendanta’ land, 
and discharging water thereon, now sued for adeclaration of his right to go 
upon the defendants’ land for the purpose of repairing the roof :— Held, that 
the plaintiff was entitled to the right claimed as beingaccessory to the ease- 
ment already established, but that it should be exercised only once a year 
and after notice to the defendants,—I. L. R., 15 Madr. 2&6. 
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95. The expenses incurred in constructing works, or 

Liability for oxpenses ™AKking repairs, or doing any other act 

necessary for preservation necessary for the use or preservation of 

et canement: an easement, must be defrayed by the 
dominant owner. 


26. Where an casementis enjoyed by means of an arti- 
Linbility for damage ficial work, the dominant owner is liable 
from want of repair. to make compensation for any damage 
to the servient heritage arising from. the want of repair of 


such work. 
27. The servient owner is not bound to do anything 
Servient owner not bound for the benefit of the dominant heritage, 
to do anything. and he is entitled, as against the domi- 
nant owner, to use the servient heritage in any way consist- 
ent with the cnjoyment of the easement ; but he must not do 
any act tending to restrict the easement or to render its exer- 
cise less convenient. 

: Illustrations. 

(a) A, asowner of a house, has a right to lead water and send sewage 
throvgh B’s land. Bis not bound as servient owner to clear the watercourse 
or scour the sewer. 

(b.) A grants a right of way through his land to B as owner of a field. 
A may feed his cattle on grass growing on the way, provided that B’s right 
of way is not thereby obstructed ; but he mnat not Luild a wall at the end 
of his land so as to prevent B from going beyond it, nor must he narrow 
the way so as to render the exercise of the right less easy than it was at the 


date of the grant. 

(c.) A, in respect of his house, ia entitled to an easement of support, 
from B’s wall. B is not bound as servient owner to keep the wall standing 
and in repair. But he must not pull down or weaken the wall so as to make 
it incapable of rendering the necessary support. 

(d.) A, in respect of his mill, is entitled to a watercourse through B’s 
land. B must not drive stakes so as to obstruct the watercourse. 


(e.) A, in respect of his house, is ontitled to a certain quantity of light 
passing over B’s land. B must not plant trees so as to obstruct the passage 


to A’s windows of that quantity of light. 
28. With respect to the extent of eascments and the 
core ere ree mode of their enjoyment the following 
provisions shall take effect :— 

An easement of necessity is co-extensive with the neces- 
sity as 1t existed when the easement was 
imposed. 

The extent of any other casement and the mode of its 

pe at Petar, enjoyment must be fixed with reference 
to the probable intention of the parties, 
and the purpose for which the right was imposed or acquired. 


Easement of necessity. 


Src. 29.] EASEMENTS, 145 


In the absence of cvidence as to such intention and pur- 
pose— 
(4) aright of way of any one kind does not include a 
Right of way. right of way of any other kind: 
(6) the extent of aright to the passage of light or air to 
Right to light or air ac- & Certain window, door, or other open- 
qULCEG Sy REP ae: ing imposed by a testamentary or non- 
testamentary instrument, is the quantity of light or air that 
entcred the opening at the time the testator diced or the non- 
testamentary instrument was made : 
(¢) the extent of a prescriptive right to the passage of 
Prescriptive right to Nght or air toa certain window, door, or 
Meheor air other opening, 1s that quantity of light or 
air which has been accustomed to enter that opening during 
the whole of the prescriptive period irrespectively of the pur- 
poses for which it has been used : 
(@) the extent of a prescriptive right to pollute air or 
Prescriptive right to pol- Water is the extent of the pollution at 
lute air and water. the commencement of the period of user 
on completion of which the right arose: and 
(ce) the extent of every other prescriptive right and the 
mode of its enjoyment must be determin- 
ed by the accustomed user of the right. 
29. The dominant owner cannot, by merely altering or 
adding to the dominant heritage, sub- 
stantially increase an casement. ~ 


Where an casement has been granted or bequeathed so 
that its extent shall be proportionate to the extent of the do- 
minant heritage, if the dominant heritage is increased by 
alluvion, the easement is proportionately increased, and if the 
dominant heritage is diminished by diluvion, the easement is 
proportionately diminished. 

Save as aforesaid, no casement is affected by any change 
in the extent of the dominant or the servient heritage. 

Illustrations. 


(a.) A, the owner of a mil], has acquired a prescriptive right to divert 
to his mill part of the water of astream. <A alters the machinery of his 
mill. He cannot thereby increase hia right to divert water. 

(b.) A has acquired an easement to pollute a stream by carrying on @ 
manufacture on ita banks by which a certain quantity of foul matter is dis- 
charged into it. A extends his works, and thereby increases the quantity 
discharged. He is responsible to the lower riparian owners for injury done 
by such increase. 


Other presciiptive rights. 


Increase of easement. 


19 
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(c.) A, a8 the owner of a farm, has a right to take, for the purpose of 
manuaring his farm, leaves which bave fallen from the trees on B’s land. A 
buys a field, and unites it to his farm. <A is not thereby entitled to take 
leaves to manure this field. 

30. Where a dominant heritage is divided between two 
Partition of dominant OY More persons, the easement becomes 
heritage. annexed to each of the shares, but not so 
as to increase substantially the burden on the servient heri- 
tage: provided that such annexation is consistent with the 
terms of the instrument, decree, or revenue proceeding (if any ) 
under which the division was made, and, 1n the case of pres- 
criptive rights, with the user during the prescriptive period. 
Illustrations. 


(a.) A house to which a right of way by a particular path is annexed 
ia divided into two parts, one of which is granted to A, the other to B. 
Each is entitled, in respect of his part, to a right of way by the same path. 


(b.) A house to which is annexed the right of drawing water from a 
well to the extent of fifty buckets a day is divided into two distinct heri- 
tages, one of which is granted to A, the other to B. A and Bare each en- 
titled, in respect of his heritage, to draw from the well fifty buckets a day ; 
but the amount drawn by both must not exceed fifty buckets a day. 


(c.) A, having in respect of his house an easement of light, divides the 
house into three distinct heritages. Hach of these continues to have the 
right to have its windows unobstructed. 

31. In the case of excessive user of an easement the 
Ob-tructionin caseofex- sScrvient owner may, without prejudice 
cessive user. to any other remedies to which he ma 
be entitled, obstruct the user, but only on the servient heri- 
tage ; provided that such user cannot be obstructed when the 
obstruction would interfere with the lawful enjoyment of the 


easement. 
Tllustration. 


A, having a right to the free passage over B’s land of light to four 
windows six feet by four, increases their size and number. It is impossible 
to obstruct the passage of light to the now windows without also obstruct- 
ing the passage of light to the ancient windows. 8B cannot obstruct the 


excessive user. 


CHAPTER IV. 
THE DisruRBANCE oF F.ASEMENTS. 
32. The owner or occupier of the dominant heritage is 
Right to enjoyment with. entitled to enjoy the easement without 
out disturbance. disturbance by any other person. 
Illustration. 
A, as owner of a house, has a right of way over B’s land. C unlawful- 


Vy enters on B’s land, and obstructs A in his right of way. A may sue C 
> compensation, not for the entry, but tor the obstruction. 
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33. The owner of any interest in the dominant heri- 

Suit for disturbance of tage, or the occupier of such heritage, 

easement. may institute a suit for compensation for 

the disturbance of the easement or of any right accessory 

thereto ; provided that the disturbance has actually caused 
substantial damage to the plaintiff. 

Explanation I.—The doing of any act likely to injure the 
plaintiff by affecting the evidence of the easement, or by 
materially diminishing the value of the dominant heritage, is 
substantial damage within the meaning of this section and 
section thirty-four. 

Explanation IT.—Where the easement disturbed is a right 
to the free passage of light passing to the openings in a house, 
no damage is substantial within the meaning of this section, 
unless it falls within the first Explanation, or interferes ma- 
terially with the physical comfort of the plaintiff, or prevents 
him from carrying on his accustomed business in the domi- 
nant heritage as beneficially as he had done previous to insti- 
tuting the suit. 

Explanation III.—Where the easement disturbed is a 
right to the free passage of air to the openings in a house, 
damage is substantial within the meaning of this section if it 
interferes materially with the physical comfort of the plain- 
tiff, though itis not injurious to his health. 

Illustrations. 


(a.) A places a permanent obstruction in a path over which B, as ten- 
ant of C’s house, has a right of way. This is aubstantial damage to C, for 
it may affect the evidence of his reversionary right to the easement. 


(b.) A, as owner of a houae,ihas a right to walk along one side of B’s 
house. B builds a verandah: overhanging the way about ten feet from the 
ground, and so as not to occasion any inconvenience to foot-passengers using 
the way. This is not substantial damage to A. 


34. The removal of the means of support to which a 
When cause of action Gominant owner is entitled does not give 
arises for removal of sup» rise to a right to recover compensation 
Pork: unless and until substantial damage is 
actually sustained. 
35. Subject to the provisions of the Specific Relief Act, 
Injunction to restrain 1877, sections 52 to 57 (both inclusive). 
disturbance. an injunction may be granted to restrain 
the disturbance of an easement— 
(a) if the easement is actually disturbed,—when compen- 
sation for such disturbance might be recovered under this 
chapter: 
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(6) if the disturbance is only threatened or intended,— 
when the act threatened or intended must necessarily, if per- 
formed, disturb the easement. 


36. Notwithstanding the provisions of section twenty- 

four, the dominant owner cannot him- 

ieee ent ce Obstruce self abate a wrongful obstruction of an 
easement. 


CHAPTER V. 
THE ExtTINcTION, SUSPENSION, AND REVIVAL OF EASEMENTS. 


3'7. When, from a cause which preceded the imposition 
of an easement, the person by whom it 
Extinction by dissoln- was imposed ceases to have any right in 
m of right of servient . . i 
owner. the servient heritage, the easement is 
extinguished. 


Exception.—-Nothing in this section applies to an easement 
lawfully imposed by a mortgagor in accordance with section 


ten. 
Illustrations. 
(a.) A transfers Sultanpur to B on condition that he does not marry 
C. B imposes an easement on Sultanpur. Then B marries C. B’s interest in 
Sultanpur ends, and with it the easement is extinguished. 


(6.) A,in 1860, let Sultanpur to B for thirty years from the date of 
the lease. B, in 1861, imposes an easement on the land in favour of C, who 
enjoys the easement peaceably and openly as an easement without inter- 
ruption for twenty-nine years. B’sinterest in Sultanpur then ends, and 
with it C’s easement. 

(c.) Aand B, tenants of C, have permanent transferable interests in their 
respective holdings. A imposes on his holding an easement to draw water 
from a tank for the purpose of irrigating B’s land. B enjoys the easement 
for twenty-years. Then A’s rent falls into arrear, and his interest is sold. 
B’s easement is extinguished. 

(@.) A mortgages Sultanpuar to B, and lawfully imposes an easement on 
the land in favour of C in accordance with the provisions of section 10, 
The land is sold to D in satisfaction of the mortgage-debt. The easement 
is not thereby extinguished. 

Note. 

A sale of the servient heritage, free from incumbrances for arrears of 
rent or revenue, does not, it is taken, extinguish a prescriptive easement. 
But an acquisition of land under the Land Acquisition Act free from in- 
cumbrances, extinguishes such incorporeal rights.—14 W. R. Cr. 72. 


38. An easement is extinguished when the dominant 
owner releases it, expressly or impliedly, 


Extinction by realese. . 
to the servient owner. 
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‘Such release can be made only in the circumstances and 
to the extent in and to which the dominant owner can alie- 
nate the dominant heritage. 

An easement may be released as to part only of the ser- 
vient heritage. 

Explanation I.—An easement is impliedly released— 

(@) where the dominant owner expressly authorizes an 
act of a permanent nature to be done on the servient heritage, 
the necessary consequence of which is to prevent his future 
enjoyment of the casement, and such act is done in pursuance 
of such authority ; 

(6) where any permanent alteration is made in the domi- 
nant heritage of such a nature as to show that the dominant 
owner intended to cease to enjoy the easement in future. 

Explanation II.—Mere non-user of an easement is not an 
implied release within the meaning of this section. 

Lilustrations. 

(a.) A, B, and C, arc co-owners of a house to which an easement is an- 
yrexed. A, without the consent of B and C, releases the easement. This 
release is effectual only as against A and his legal representative. 

(b.) A grants B an easement over A’s Iand for the beneficial enjoyment 
of his house. B assigns the house to C. B then purports to release the 
easement. The release is ineffectual. 

(c.) A, having the right to discharge his eaves-droppings into B’s yard, 
expressly authorizes B to build over this yard to a height which will inter- 
fere with the discharge. B builds accordingly. A’s easement ts extinguish- 


ed to the extent of the interference. 


(d.) A having an easement of light to a window, builds up that win- 
dow with bricks and mortar so as to manifest an intention to abandon the 


easement permanently. 
The easement is impliedly released. 
(e.) A, having a projecting roof by means of which he enjoys an ease- 


ment to discharge eaves-droppings on B’s land, permanently alters the roof, 
so as to direct the rain-water into a different channel, and discharge it on 


C’s land. The easement is impliedly released. 
39. Aneasement is extinguished when the servient 
aereae ec a owner, in exercise of a power reserved in 
Seunetmon by revocaviens this behalf, revokes the easement. 


40. An easement is extinguished where it has been im- 
posed for a limited period, or acquired 
on condition that it shall become void 

i dissolving con- on the performance or non-performance 
ares of aspecified act, and the period expires 


or the condition is fulfilled. 
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41. An easement of necessity 1s 
tet ontermination extinguished when the necessity comes 
to an end. 
Illustration. 


A grants B a field inaccessible except by passing over A’s adjoining 
Jand. 8B afterwards purchases a part of that land over which he can pasa 
to his field. The right of way over A’s land which B had acquired is ex- 
tinguished. 

Notes. 


The Statute contains no special rule respecting the extinction of an 
easement acquired by or against Government. 


This provision goes beyond an opinion expressed in Sham COhurn’s 
case, that abandonment, to be effectual, required an act of the servient 
owner done on the faith thereof.—I. L. B., 1 Cal. 426. 


See 5 B. L. R., App. 66. 


42. An easement is extinguished when it becomes in- 
capable of being at any time and under 
any circumstances beneficial to the do- 
minant owner. 


43. Where, by any permanent change in the dominant 
Extinction by permanent heritage, the burden on the servient heri- 
change in dominant heri- tage is materially increased, and cannot 
eer be reduced by the servient owner with- 
out interfering with the lawful enjoyment of the easement, the 
easement is etinguished, unless — 

(a) 1t was intended for the beneficial enjoyment of the 
dominant heritage to whatever extent the easement should be 
used ; or 

(6) the injury caused to the servient owner by the change 
is so slight that no reasonable person would complain of it ; or 

(c) the easement isan easement of necessity. 

Nothing in this section shall be deemed to apply to an 
easement entitling the dominant owner to support of the do- 
minant heritage. 

Wote.—See I. L. R., 7 Cal. 453. 


44. An easement is extinguished where the servient 
Extinction on permanent heritage is by superior force so perma- 
alteration of servient heri- nently altered that the dominant owner 
Bene SE beroe sores: can no longer enjoy such easement : 
Provided that, where a way of necessity is destroyed by 
superior force, the dominant owner has a right to another way 
over the servient heritage, and the provisions of section four- 
teen apply to such way. 


ease- 
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Illustrations. 


_ (a@.) A grants to B, as the owner of a certain house, a right to fish ina 
river running through A’s land. The river changes its course permanent- 
ly, and runs through C’s land. B’s easement is extinguished. 


(b.) Access to a path over which A has a right of way is permanently 
cut off by an earthquake. A’s right ‘is extinguished. 


45. An easement is extinguished when either the domi- 
Extinction by destruction ant or the servient heritage is comple- 
of either heritage. tely destroyed 


Illustration, 

A has aright of way over a road running along the foot of a sea cliff, 
The road is washed away by a permanent encroachment of the sea. A’s 
easement is extinguished. 

».—See Hunooman Pershad’s Rep., 196. 


46. An easemcnt is extinguished when the same person 
becomes entitled to the absolute owner- 
by uaity. 08 ship of the whole of the dominant and 


servient heritages. 
Illustrations. 


(a.) A, as the owner of a house, has aright of way over B’s field. A 
mortgages his house, and B mortgages his field toC. Then C foreclases 
both mortgages, and becomes thereby absolute owner of both house and 
field. The right of way is extinguished. 

(b.) The dominant owner acquires only part of the servient heritage : 
the easement is not extinguished, except in the case illustrated in section 
forty-one. 

(c.) The servient owner acquires the dominant heritage in connection 
with a third person : the easement is not extinguished. 

(a.) The separate owners of two separate dominant heritages jointly 
acquire the heritage which is servient to the two separate heritages : the 
easements are not extinguished. 

(e.) The joint owners of the dominant heritage jointly acquire the ser- 
vient heritage: the easement is extinguished. 

(f.) A single right of way exists over two servient heritages for the 
beneficial enjoyment of a single dominant heritage. The dominant owner 
acquires one only of the servient heritages. The easement is not extin- 
guished. 

(g.) Ahas a right of way over B’s road. 5B dedicates the road to the 
public. A’s right of way is not extinguished. 

Note.—See 15 B. L. R., 361. 

47. <A continuous easement is extinguished when it 
Extinction by non-enjoy- totally ceases to be enjoyed as such for 
ment. an unbroken period of twenty years. 


A discontinuous easement is extinguished when, for a like 
period, it has not been enjoyed as such. 
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Such period shall be reckoned, in the case of a continuous 
easement, from the day on which its enjoyment was obstruct- 
ed by the servient owner, or rendered impossible by the do- 
minant owner, and, in the case of a discontinuous easement, 
from the day on which it was last enjoyed by any person as 
dominant owner : 

Provided that, if, in the case of a discontinuous easement, 
the dominant owner, within such period, registers, under the 
Indian Registration Act, 1877, a declaration of his intention 
to retain such easement, it shall not be extinguished until a 
period of twenty years has elapsed from the date of the re- 
gistration. 

Where an easement can be legally enjoyed only at a cer- 
tain place, or at certaintimes, or between certain hours, or for 
a particular purpose, its enjoyment during the said period at 
another place, or at other times, or between other hours or 
for another purpose, does not prevent its extinction under 
this section. 

The circumstance that, during the said period, no one 
was in possession of the servient heritage, or that the easement 
could not be enjoyed, or that a right accessory thereto was 
enjoyed, or that the dominant owner was not aware of its ex- 
istence, or that he enjoyed itin ignorance of his right to do 
so, does not prevent its extinction under tls section. 

An easement is not extinguished under this section— 

(2) where the cessation is in pursuance of a contract bet- 
ween the dominant and servient owners ; 

(6) where the dominant heritage is held in co-ownership, 
and one of. the co-owners enjoys the easement within the 
said period, or 

(c) where the easement is a necessary casement. 

Where several heritages are respectively subject to rights 
of way for the benefit of a single heritage, and the ways are 
continuous, such rights shall, for the purposes of this section, 
be deemed to be a single easement. 

Illustration. 

A has, as annexed to his house, rights of way from the high road 
thither over the heritages X and Z and the intervening heritage Y. Before 
the twenty years expire, A exercises his right of way over X. His rights 
of way over Y and Z are not extinguished. 

48. When an easement is extin- 
mr iad of accessory guished, the rights Gt any ) accessory 
thereto are also extinguished. 
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Illustration. 

A bas an easement to draw water from B’s well. As accessory thereto, 
he has a right of way over B’s land to and from the well. The easement to 
draw water is extinguished under section 47. The right of way is also ex 
tinguished. “ 

49. An easement is suspended when the dominant 
owner becomes entitled to possession of 
the servient heritage for a limited inte- 
rest therein, or wlen the servient owner becomes entitled to 
possession of the dominant heritage for a limited interest 
therein. 

50. The servient owner has no right to require that an 

Servient owner not en. Casement be continued ; and, notwith- 
titled to require continu. standing the provisions of section twenty- 
uate six, he is not entitled to compensation 
for damage caused to the servient heritage in consequence of 
the extinguishment or suspension of the easement if the do- 
minant owner has given to the servient owner such notice as 
will enable him, without unreasonable expense, to protect the 
servient heritage from such damage. 

Where such notice has not been given, the servient owner 

is entitled to compensation for damage 

Compensation for dama-  g@yaused to the servient heritage in con- 
magecaused by extinguish- A ‘ = 
nace) sequence of such extinguishment or sus- 

pension. 
Illustration... 

A, in exercise of an easement, diverts to his canal the water of B’s 
stream. The diversion continues for many years, and during that time 
the bed of the stream partly fills up. A then abandons his casement, and: 
restores the stream to its ancient course. 13's land is consequently flooded. 
B sues A for compensation for the damage caused by the flooding. It is 
proved that A gave B a month’s notice of his intention to abandon the 
easement, and that such notice was sufficient to enable B, without unrea- 
sonable expense, to have prevented the dumage. The suit must he dis- 
missed. 

51. An easement extinguished under scction forty-five 
revives (@) when the destroyed heritage 
is, before twenty years have expired, re- 
stored by the deposit of alluvion ; (6) when the destroyed heri- 
tage is a servient building, and, before twenty years have ex- 
pired, such building is rebuilt upon the same site; and (ce) 
when the destroyed heritage is a dominant building, and, be- 
fore twenty years have expired, such building is rebuilt upon 
the same site and in sucha manner as not to impose a greater 
burden on the servicnt heritage. 


20 


Suspension of easement. 


Revival of easements. 
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An easement extinguished under section 46 revives when 
the grant or bequest by which the unity of ownership was 
produced is set aside by the decree of a competent Court. A 
necessary easement extingunished under the same section re- 
vives when the unity of ownership ceases from any other cause. 

A suspended easement revives if the cause of suspension 
is removed before the right is extinguished under section 47. 


Illustration. 
A, as the absolute owner of field Y, has aright of way thither over 
B’s field Z. A obtains from B a lease of Z for twenty years. The ease- 
ment is suspended so long as A remains lessee of Z. But when A assigns 
the lease to ©, or surrenders it to B, the right of way revives. 


CHAPTER VI. 
LICENSES. 

52. Where one person grants to another, or to a definite 
number of other persons, a right to do, or 
continue to do, in or upon the immove- 
able property of the grantor, something which would, in the 
absence of such right, be unlawful, and such right does not 
amount to an easementor an interest inthe property, the right 
is called a license. 

53. A license may be granted by any one in the circum- 
stances and to the extent in and to which 
he may transfer his interests in the pro- 
perty affected by the license. 

54. The grant of a license may be express or implied 

Grant may be express from the conduct of the grantor, and an 
Or am pHed: agreement which purports to create an 
easement, but is ineffectual for that purpose, may operate to 
create a license. 

55. All licenses necessary for the enjoyment of any in- 

Accessory licenses annex. terest, or the exercise of any right, are 





* License’? defined. 


Who may grant license. 


ed by law. implied in the constitution of such in- 
terest or right. Such licenses are called accessory licenses. 
Illustration. 


A sells the trees growing on his land to B. B is entitled to go on the 
land and take away the trees. 
56. Unless a different intention is expressed or neces- 
License when transfer- sarily implied, a license to attend a place 
eat of public entertainment may be trans- 
ferred by the licensce ; but, save as aforesaid, a license cannot 
be transferred by the licensee or exercised by his servants 
or xgents. 
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Illustrations. 
(a.) A grants Ba right to walkover A’s field whenever he pleases. 
The right is net annexed to any immoveable property of B. The right can- 
not be transferred. 


(b.) The Government grant B a license to erect and use temporary 
grain-sheds on Government land, In the absence of express provision to 
the contrary, B’s servants may enter on the land for the purpose of erect- 
ing sheds, erect the same, deposit grain therein, and remove grain there- 

rom. 
5'7. The grantor of a license is bound to disclose to the 
Grantor’s duty to disclose Licensee any defect in the property af- 
defects. fected by the license likely to be danger- 
ous to the person or property of the licensee, of which the 
grantor is, and the licensee is not, aware. 
58. The grantor of a license is bound not to do any- 
Grantor’s duty not to thing likely to render the property af- 
render property unsafe. fected by the license dangerous to the 
person or porperty of the licensee. 
59. When the grantor of the license transfers the pro- 
Grantor’s "transferee nop perty affected thereby, the transferee is 
bound by license. not as such bound by the license. 
60. A license may be revoked by 
the grantor, unless— 
(a) it is coupled with a transfer of property, and such 
transfer is in force: 
(6) the licensee, acting upon the license, has executed a 
work of a permanent character, and incurred expenses in the 
execution. 


License when revocable. 


Revocation express or 61. The revocation of a license 
implied. may be express or implied. 
Illustrations. 


(a.) A, the owner of a field, grants a license to B to use a path across 
it. <A, with intent to revoke the license, locks a gate across the path. The 
license is revoked. 

(s.) A, the owner ofa field, grants a license to B to stack hay on the 
field. A lets or sells the field to C. The license is revoked. 

Note. 

In a suit by a zamindar to bave his right declared to build a house on 
some waste-land in the mauza, the defendants, who were tenants in the 
mauza, resisted the claim on the ground that they had built wells and 
water courses on the land, and had a right also to use it as a threshing- 
floor and for stacking cow-dung :—Held, that the defendants having ac- 
quired no right adverse to the plaintiff as owners, by prescription or other- 
wise in the land, their right of use could only be as licensees of the plain- 
tiff ; and although hecould not interfere with their right to the wells, 
which were works of a permanent character, and on which the defendants 
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had incurred expenses, he could revoke the lcense as to the other use 
claimed of the land, and his claim to build the house should therefore be 


decreed.—I. L. B., 8 Al. 69. 
License when deemed re- 62. A. license is deemed to be re- 
voked. voked— 

(a) when, from a ,cause preceding the grant of it, the 
grantor ceases to have any interest in the property affected 
by the license : 

(6) when the licensee releases it, expressly or impliedly, 
to the grantor or his representative : 

(ec) where it has been granted for a limited period, or ac- 
quired on condition that it shall become void on the perform- 
ance or non-performance of a specified act, and the period ex- 
pires, or the condition is fulfilled : 

(d) where the property affected by the license is destroy- 
ed or by superior force so permanently altered that the licen- 
see can no longer exercise his right: 

(e) where the licensee becomes cntitled to the absolute 
ownership of the property affected by the license : 

(7) where the license is granted for a specified purpose, 
and the purpose is attained, or abandoned, or becomes im- 
practicable : 

(7) where the license is granted to the licensee as hold- 
ing a particular office, employment, or character, and such 
office, employment, or character ceases to exist : 

(h) where the license totally ceases to be used as such 
for an unbroken period of twenty-ycars, and such cessation 
is not in pursuance of a contract between the grantor and the 
licensee : 

(7) in. the case of an accessory license, when the interest 
or right to which it is accessory ceases to exist. 

63. Where a license is revoked, the licensce is entitled 

Licensee’s rights on revo. to a reasonable time to leave the proper- 
CHeion: ty affected thereby, and to remove any 
goods which he has been allowed to place on such property. 

64. Where a license has been granted for a consider- 

Licensee’s rights on evic: ation, and the licensee, without any fault 
eres of his own, is evicted by the grantor be- 
fore he has fully enjoyed, under the license, the right for 
which he contracted, he is entitled to recover compensation 


from the grantor. 


TRUSTS. 


ACT No. II. OF 1882. 


RECEIVED THE G.-G.’s ASSENT ON THE 138TH JANUARY 1882. 


An Act to define and amend the law relating to Private 
Lrusts and Trustees. 


WHEREAS it is expedient to define and amend the law 
relating to private trusts and trustees ; It 
Preamble. . . ? 
is hereby enacted as follows :-— 


CHAPTER I. 
PRELIMINARY. 
Short title. 1. This Act may be called “ The 


Commencement. 
come into force on the first day of March 1882. 
It extends in the first instance to the territories respec- 
ee eee tively administered by the Governor of 
Op eee Madras in Council, the Lieutenant Gover- 
nors of the North-Western Provinces and the Panjab, the 
Chief Commissioners of Oudh, the Central Provinces, Coorg, 


and Assam; and the Local Government may, from time to 
time, by notification in the official Ga- 


paca zette, extend it to any other part of Bri- 
tish India. But nothing herein contained affects the rules of 
Muhammadan law as to waq/, or the mutual relations of the 
members of an undivided family as determined by any cus- 
tomary or personal Jaw, or apples to public or private religious 
or charitable endowments, or to trusts to distribute prizes taken 
in war among the captors; and nothing in the second chapter 
of this Act applies to trusts created before the said day. 

9. The Statute and Acts mentioned in the schedule hereto 

WesaePecdcasets annexed shall, to the extent mentioned 
; in the said schedule, be repealed in the 
territories to which this Act for the time being extends. 

3- A ‘trust’ isan obligation annexed to the ownership 
of property, and arising out of a con- 
fidence reposed in and accepted by the 

owner, or declared and accepted by him, for the benefit of 
another, or of another and the owner: 


TRUSTS. [Sgc. 4, 


the person who reposes or declares the confidence is cal- 
led the “ author of the trust ;” the per- 


“‘ author of the trust :” = 55n who accepts the confidence is called 


n etaatee): the “ trustee ;’’ the person for whose be- 
St caine ea nefit the confidence is accepted is called 
‘‘ trast-property : the ‘* beneficiary ;”’ the subject-matter 


« beneficial interest :”* of the trust is called “ trust-property’’ or 


“trust-money ;” the ‘“‘ beneficial interest” 
or *‘interest”’ of the beneficiary is his right against the trustee 
as owner of the trust-property ; and the instrument (if any) 
by which the trust is declared is called the “instrument of 
trust.” | 
a breach of any duty imposed on a trustee, as such, by 
any law for the time being in force, 1s 
called a *“‘ breach of trust :” 
and in this Act, unless there be something repugnant in 
the subject or context, ‘‘ registered” 
means registered under the law for the 
registration of documents for the time 
being in force: a person is said to have ‘notice’ of fact 
either when he actually knows that fact, or when, but for wil- 
Epressions defined in Act ful abstention from inquiry or gross neg- 
Ex Or LS7: ligence, he would have known it, or when 
information of the fact is given to or obtained by his agent, 
under the circumstances mentioned in the Indian Contract 
Act, 1872, section 229 ; and all expressions used herein, and 
defined in the Indian Contract Act, 1872, shall be deemed to 
have the meanings respectively attributed to them by that Act. 


‘* instrument of trust :’’ 


“‘ breach of trust :”’ 


** registered :” 


“<< notice.”’ 


CHAPTER II. 
OF THE CREATION OF TRUSTS. 


4. A trust may be created for any lawful purpose. The 
purpose of a trust is lawful unless it is 
(a) forbidden by law or (6) is of such a 
nature that, if permitted, it would defeat the provisions of any 
law, or (c) is fraudulent, or (¢d) involves or implies injury to 
the person or property of another, or (¢) the Court regards it 
asimmoral or opposed to public policy. 

Every trust of which the purpose is unlawful is void. And 
‘where a trust is created for two purposes, of which one is 
lawful and the other unlawful, and the two purposes cannot 
be separated, the whole trust is void. 


Lawful purpose. 
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Explanation.—In this section, the expression “ law” in- 
cludes, where the trust-property is immoveable and situate in 
a foreign country, the law of such country. 


Illustrations. 


(a.) A conveys property to B in trust to apply the profits to the nurture 
of female foundlings to be trained up as prostitutes. The trust is void. 


(0.) A bequeaths property to B in trust to employ it in carrying on a 
smuggling business, and out of the profits thereof to support A’s children. 
The trust is void. 

(c.) A, while in insolvent circumstances, transfers property to B in 
trust for A during his life, and after his death for B. A is declared an in- 
solvent. The trust for A is invalid as against his creditors. 


5. No trust in relation to immoveable property is valid 
Trust of immoveable pro. Unless declared by a non-testamentary 
perty. instrument in writing signed by the 
author of the trust or the trustee and registered, or by the will 
of the author of the trust or of the trustee. 
No trust in relation to moveable property is valid unless 
declared as aforsaid, or unless the owner- 
of moveable pro- ship of the property is transferred to the 
trustee. 
These rules do not apply where they would operate so as 
to effectuate a fraud. 


6. Subject to the provisions of section five, a trust is 
; created when the author of the trust in- 
Creation of trust. E - . 

dicates with reasonable certainty by any 

words or acts (@) an intention on his part to create thereby a 

trust, (4) the purpose of the trust, (c) the beneficiary, and (d@) 

the trust-property, and (unless the trust is declared by will, or 

the author of the trust is himself to be the trustees) transfers 
the trust-property to the trustee. 

Illustrations. 

(a.) A bequeaths certain property to B, “‘ having the fullest confi- 
dence that he will dispose of it for the benefit of’? C. This creates a trust so 
far as regards A and C., 

(b.) A bequeaths certain property to B, “hoping he will continue it 
in the family.” Thia does rot create a trust, as the beneficiary is not indi- 
cated with reasonable certainty. 

(c.) A bequeaths certain property to B, requesting him to distribute 
it amongst such members of C’s family as B should think most deserving. 
This does not create a trust, for the beneficiaries are not indicated with 
reasonable certainty. 

(d.) A bequeaths certain property to B, desiring him to-divide the 
bulk of it among C’schildren. This does not create a trust, for the 
property is not indicated with sufficient certainty. 
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{e.) A bequeaths a shop and stock-in-trade to B on condition that he 
pays A’s debts and a legacy to C. This is a condition, not a trust for A’s 
creditors and U. 


Who may create trusta. 7 A trust may be created— 
(a) by every person competent to contract, and, 
(b) with the permission of a principal Civil Court of 
original jurisdiction, by or on behalf of a minor ; 
but subject in each case to the law for the time being in 
force asto the circumstances and extent in and to which the 
author of the trust may dispose of the trust-property. 


8. The subject-matter of a trust: 
Subject of trust. must be property transferable to the be- 
neficiary. 
It must not be a merely beneficial interest under a sub- 
sisting trust. 
9. Every person capable of hold- 
ing property may be a beneficiary. 
A proposed beneficiary may renounce his interest under 
Disclaimer by benefi- the trust by disclaimer addressed to the 
ciary. trustee, or by setting up with notice of 
the trust, a claim inconsistent therewith. 


10. Every person capable of holding property may be 
a trustee; but, where the trust involves 
the exercise of discretion, he cannot exe- 
cute it unless he is competent to contract. 


Who may be beneficiary. 


Who may be trustee. 


Pl ae ad at No one is bound to accept a trust. 


A trust is accepted by any words or acts of the trustee 
indicating withreasonable certainty such 
acceptance. 
Instead of accepting a trust, the intended trustee may, 
within a reasonable period, disclaim it, 
and such disclaimer shall prevent the 
trust-property from vesting in him. 

A disclaimer by one of two or more co-trustees vests the 
trust property in the other or others, and makes him or them 


_ trustee or trustees from the date of the creation of the 
rust. 


Acceptance of trust. 


Disclaimer of trust, 


Illustrations. 
(a.) A bequeaths certain property to B and C, his executors, as trus- 
tees for D. Band C prove A’s will. This is in itself an acceptance of the 
trust, and B and C hold the property in trust for D. 
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(6.) A transfers certain property to B in trust to sellit, and to pay, 
out of the proceeds, A’s debts. B accepts the trust, and sells the property. 
So far as regards B, a trust of the proceeds is created for A’s creditors. 


(c.) A bequeaths alakh of rupees to B upon certain trusts, and ap- 
points him his executor. B severs the lakh from the general assets, and 
appropriates it to the specific purpose. This is an acceptance of the trust. 


CHAPTER III. 
Or THE DuTIEes anp LIABILITIES OF TRUSTEES. 
11. The trustee is bound to fulfil the purpose of the 
Trusteetoexecute true, trust, and to obey the directions of the 
author of the trust given at the time of 
its creation, except as modified by the consent of all the be- 
neficiaries being competent to contract. 

Where the beneficiary is incompetent to contract, his 
consent may, for the purposes of this section, be given by a 
principal Civil Court of original jurisdiction. 

Nothing in this section shall be deemed to require a trustee 
to obey any direction when to do so would be impracticable, 
illegal, or manifestly injurious to the beneficiaries. 

Explanation.— Unless a contrary intention be expressed, 
the purpose of a trustfor the payment of debts shall be deemed 
to be (a) to pay only the debts of the author of the trust ex- 
isting and recoverable at the date of the instrument of trust, 
or, when such instrument is a will, at the date of his death, 
and (4), in the case of debts not bearing interest, to make such 
payment without interest. 

Illustrations. 

(a.) A, a trustee, is simply authorized to sell certain land by public 
auction. He cannot sell the land by private contract. 

(b6.) A, a trustee of certain land for X, Y, and Z, is authorized to sell 
the land to B for a specified sum. X, Y, and Z, being competent to con- 
tract, consent that A may sell the land to C for a less sum. A may sell 
the land accordingly. 

(c.) A, a trustee for B and her children, is directed by the author of 
the trust to lend, on B’s request, trust-property to B’s husband, C, on the 


security of his bond. C becomes insolvent, and B requests A to make the 
loan. <A may refuse to make it. 


12. A trustee is bound to acquaint himself, as soon as 
Trustee toinform him. Possible, with the nature and circum- 
self of stute of trust pro- stances of the trust property, to obtain, 
frac where necessary, a transfer of the trust- 
property to himself, and (subject to the provisions of the in- 
strument of trust) to get in trust-moneys invested on insuffi- 
cient or hazardous security. 


al 
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Illustrations. 

(a.) The trust-property is a debt outstanding on personal security. 
The instrument of trust gives the trustee no discretionary power to leave 
the debt so ontstanding. The trustee’s duty is to recover the debt with- 
out unnecessary delay. 

(b.) The trust-property 1s money in the hands of one of two co-trus-. 
tees. No discretionary power is given by the instrnment of trust. The 
other co-trustee must not allow the former to retain the money for a longer 
period than the circumstances of the case required. 


13. <A trustee is bound to maintain and defend all such 
Trastee toprotect titleto Suits, and (subject to the provisions of 
trust-property. the instrument of trust) to take such 
other steps as, regard being had to the nature and amount 
er value of the trust-property, may be reasonably requisite 
for the preservation of the trust-property and the assertion or 
protection of the title thereto. 
Illustration. : 
The trust-property is immoveable property which has been given to 
the author of the trust by an unregistered instrument. Subject to the 
provisions of the Indian Registration Act, 1877, the trustee’s duty is to 
cause the instrument to be registered. 
14. The trustce must not, for himself or another, set-up 
. Trustee notte set np ti- Or aid any title to the trust-property ad- 
tie adverse to beneficiary. verse to the interest of the beneficiary. 


15. A trustee is bound to deal with the trust-property 
Care requiredfrom trus- a8 carefully as a man of ordinary pru- 
tee. dence would deal with such property if 
it were his own; and, inthe absence of a contract to the con- 
trary, a trustee so dealing is not responsible for the loss, des- 
truction, or deterioration of the trust-property. 
Illustrations. 

(a.) A, living in Calcutta, is a trustee for B, living in Bombay. A re- 
mits trust-fonds to B by bills drawn by a person of undoubted credit in 
favour of the trustee as such, and payable at Bombay. The bills are dis- 
hononred. A is not bound to make good the Joss. 

(>.) A, @ trustee of leasehold property, directs the tenant to pay the 
rents on account of the trust to a banker, B, then in credit. The rents are 
accordingly paid to B, and A leaves ‘the money with B only till wanted. 
Before the money is drawn out, B becomes insolvent. A, having bad no 
reason to believe that B was in insolvent circumstances, is not bound to 
make good the loas. 

(c.) A, trustee of two debts for B, releases one, and compounds the 
ather, in good faith, and reasonably believing that it is for B’s interest to 
do so. A is not bound to make good any loss caused thereby to B. 

(d.) A, atrustee directed to sell the trust-property by auction, sells 
the same, but does not advertise the sale, and otherwise fails in reasonable 
diligence in inviting competition. A is bound to make good the loss caused 
thereby to the beneficiary. 
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(e.) A, a trustee for B, in execution of his trust, sella the trust-pro- 
perty., but from want of due diligence on his part fails to receive part of 
the purchase-money. A is bound to make good the loss thereby caused to B. 

(f.) A, @ trustee for B of a policy of insurance, has funds in hand for 
payment of the premiums. A neglects to pay the premiums, and the policy 
is consequently forfeited. A is bound to inake good the loss to B. 

(g.) A bequeaths certain moneys to Band C as trustees, and autho- 
rizes them to continue trust-moneys upon the personal security of a certain 
firm in which A had himself iuvested them. A dies, and a change takes 
place in the firm. Band C must uot permit the moneys to 1emaiu upon the 
personal security of the new firm. 

(h.) A, @ trustee for B, allows the trust tu be executed solely by his 
co-trustee, C. C misapplies the trust-property. A is personally answerable 
for the loss resulting to B. 

16. Where the trust is created for the benefit of several 

Converaion of perishable PCFrSONS 11) succession, and the trust-pro- 

property. perty is of a wasting nature or a future 

or reversionary interest, the trustee is bound, unless an in- 

tention to the contrary may be inferred from the instrument 

of trust, to convert the property into property of a permanent 
and immediately profitable character. 

Tilustrations. 

(a.) A bequeaths to B all his property in trust for C during his life, 
and on his death for D, and on D’s death for E. A’s property consists of 
three leasehold houses, and there is nothing in A’s willto show that he 
intended the houses to be enjoyed in specie. B should sell the houses, and 
invert the proceeds in accordance with section twenty. ; 

(b.) A bequeaths to B his three leasehold houses in Calcutta and all 
the furniture therein in trust for C during his life, and on his death for D, 
and on D's death for BE. Here an intention that the houses and furniture 
should be enjoyed in specie appears clearly, and B should not sell them. 

1'7. Where there are more beneficiaries than one, the 
‘Trustee to be impartiui, trustee 18 bound to be impartial, and 
. . " must not execute the trust for the ad- 


vantage of one at the expense of another. 

Where the trustee has a discretionary power, nothing in 
this section shall be deemed to authorize the Court to control 
the exercise reasonably and in good faith of such discretion. 

Illustration, 

A, a trustee for B, C, and D, is empowered to choose between several 
specified modes of investing the trust-property. A in good faith chooses 
oue of these modes. The Court will not interfere, although the result of 
the choice may be to vary the relative rights of B,C, and D. 

18. Where the trust is created for the benefit of seve- 

‘ral persons in succession,and one of them 
Trustee to prevent waste. - s 5 « 
is in possession of the trust-property, if 


he commits, or threatens to commit. anv act which is des- 
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tructive or permanently injurious thereto, the trustee is bound 
to take measures to prevent such act. 
19. <A trustee is bound (a) to keep clear and accurate ac- 
Accounts and inform- counts of the trust-property, and (0), at 
ation. all reasonable times, at the request of 
the beneficiary, to furnish him with full and accurate infor- 
mation as to the amount and state of the trust-property- 


90. Where the trust-property consists of money, and 

Patesiarsse ok teuuitncuess. “CRUDOt be applied immediately or at an 

‘ early date to the purposes of the trust, 

the trustee is bound (subject to any direction contained in the 

instrument of trust) to invest the money on the following secu- 
rities, and on no others :— 

(a) in promissory notes, debentures, stock, or other securi- 
ties of the Government of India, or of the United Kingdom 
of Great Britain and Ireland ; 

(5) in bonds, debentures, and annuities charged by the Im- 
perial Parliament on the revenues of India ; 

(c) in stock or debentures of, or shares in, Railway or other 
Companies, the interest whereon shall have been guaranteed 
by the Secretary of State for India in Council ; 

(@) in debentures or other securities for money issued by, 
or on behalf of, any municipal body under the authority of 
any Act of a Legislature established in British India ; 

(e) on a first mortgage of immoveable property situate in 
British India; provided that the property is not a leasehold 
for a term of years, and that the value of the property exceeds 
by one-third, or, if consisting of buildings, exceeds by one- 
half, the mortgage-money ; or 

(f/) on any other security expressly authorized by the in- 
strument of trust, or by any rule which the High Court may, 
from time to time, prescribe in this behalf: 

Porvided that, where there is a person competent con- 
tract, and entitled in possession to receive the income of the 
trust-property for his fife, or for any greater estate, no invest- 
ment on any security mentioned or referred to in clauses (d), 
“-’ and (/), shall be made without his consent in writing. 


21. Nothing in Section twenty shall apply to invest- 

of land pledg- ents made before this Act comes into 

ed to Government under force, or shall be deemed to preclude an 
Act XXVI of 1871. : G 

os investment on a mortgage of immovable 


Secs. 22, 28.] TRUBTS. 165 


property already pledged as security for an advance under 

Deposit in Government the Land Improvement Act, 1871, or, in 
Savings Bank. case the trust-money does not exceed 
three thousand rupees, a deposit thereof in a Government 
Savings Bank. 


Wote,—Act XXVI. of 1871 is repealed by Act XIX. of 1883. 


22. Where a trustee directed to sell within a specified 

Bale by trustee directea time extends such time, the burden of 

tosell within specifiedtime. proving, as between himself and the be- 

neficiary, that the latter is not prejudiced by the extension, 

lies upon the trustee, unless the extension has been authorized 

by a principal Civil Court of original jurisdiction. : 
Illustration. —_ 

A bequeaths property to B, directing him, with all convenient speed 
and within five years, to sell it, and apply the proceeds for the benefit of C. 
In the exercise of reasonable discretion, B postpones the sale for six years, 
The sale is not thereby rendered invalid, but C, alleging that he has been 
injured by the postponement, institutes a suit against B to obtain compen- 
sation, In such suit the burden of proving that C has not heen injured 
lies on B. 

23. Where the trustee commits a breach of trust, he is 

Liability for breach of liable to make good the loss which the 
trust. trust-property or the beneficiary has 
thereby sustained, unless the beneficiary has by fraud induced 
the trustee to commit the breach, or the beneficiary, being 
competent to contract, has himself, without coercion or undue 
influence having been brought to bear on him, concurred in 
the breach, or subsequently acquiesced therein, with full know- 
ledge of the facts of the case and of his rights as against the 
trustee. 
| A trustee committing a breach of trust is not lable ta 
pay interest except in the following cases :— 

(a) where he has actually received interest : 

(6) where the breach consists in unreasonable delay in 
paying trust-money tothe beneficiary : 

(c) where the trustée ought to have received interest, but 
has not done so: ate 2a 

(@) where he may be fairly presumed to have received 
interest. 

He is liable, in case (a), to account for the interest actual- 
ly received, and, in cases (4), (c), and (d@), to account for sim- 
ple interest at the rate of six per cent. per annum, unlessthe 
Court otherwise directs. — 
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(e) Where the breach consists in failure to invest trust- 
money, and to accumulate the interest or dividends thereon, 
he is liable to account for compound interest (with half-yearly 
rests) at the same rate. 


(f) Where the breach consists inthe employment of trust- 
property or the proceeds thereof in trade or business, he is 
liable to account, at the option of the beneficiary, either for 
compound interest (with half-yearly rests) at the same rate, 
or for the nett profits made by such employment. 


Tllustratiozs. ° 


(a.) A trustee improperly lenves trust-property outstanding, and it is 
consequently lost: he is liable to make good the property lost, but heis net 
liable to pay interest thereon. 


(b.) A bequeaths a house to B in trust to sell it, and pay the proceeds 
toC, B neglects to sell the house for a great length of time, whereby the 
house is deteriorated, und its market-price falls. Bis answerable to C for 
the loss. 

(c.) A trustee is guilty of unreasonable delay in investing trust-money 
in accordance with section twenty, or in paying it to the beneficiary. The 
trustee is liable to pay interest thereon for the period of the delay. 


(d.) The duty of the trustee is to invest trust-money in any of the 
securities mentioned in section twenty, clause (a), (6), (c), or (ad). Instead 
of so doing, he retains the money in his hands. He is liable, at the option 
of the beneficiary, to be charged either with the amount of the principal 
money and interest, or with the umount of such securities us he might 
have purchased with the trust-money when the investment sheuld have 
been made and the intermediate dividends and interest thereon. 


(e.) The instrument of trust directs the trustee to invest trust-money 
either in any of such securities oron mortgage of immoveable property. 
The trustee does neither. He is liable for the principal money and interest. 

(f.) The instrument of trust directs the trustee to invest trust-money 
in any of such securities, and to accumulate the dividends thereon. The 
trustee disregards the direction. He is liable, at the option of the bene- 
ficiary, to be charged either with the amount of the principal money and 
compound interest, or with the ameunt of such securities as he might have 
purchased with the trust-money when the investment should have been 
made, together with the amount of the accumulation which would have 
urisen from a proper investment of the intermediate dividends. 


(g.) Trust-property is invested in one of the sccurities mentioned in 
section twenty, clause (a), (b), or (d@}, The trustee sell, such security for 
some purpose not authorized by the terms of the instrument of trust. Ve is 
liable, at the option of the beneficiary, either to replace the security with the 
intermediate dividends and interest thereon, or to account for the proceeda 
of the sale with interest thereon. 

-(h.) The trust-property consists of land. The trustee sells the land to 
@ purchaser fora consideration without notice of the trast. ‘lhe trustee is 
Jiable, at the option of the beneficiary, to purchase other land of equal value 
te be settled upon the like trust, or to be charged with the proceeds of the 
gale with interest. 
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24. A trustee, who is liable for a loss. occasioned by a 

No set-off allowed to breach of trust in respect of one portion 

CREGte: ; of the trust-property, cannot set-off 

against his liability a gain which has accrued to another por- 

a of Na trust-property through another and distinct breach 
of trust. 


25. Wherea trustee succceds another, he is not, as such, 


Non-liability for prede- liable for the acts or defaults of his pre- 
cessor’s defalut. * 


26. Subject te the provisions of sections thirteen and 

Non-liability for co-tras- fifteen, one trustee is not, as such, liable 

tee;e Getaule: for a breach of trust committed by his 
cotrustee : 


Provided that, in the absence of an express declaration to 
the contrary in the instrument of trust, a trustee is so liable— 


(a) where he has delivered trust-property to his co-trustce 
without seeing to its proper application : 

(6) where he allows his co-trustece to receive trust-pro- 
perty, and fails to make due inquiry as_to the co-trustee’s 
dealings therewith, or allows him to retain it longer than the 
circumstances of the case reasonably require : 

(c) where he becomes aware of a breach of trust commit- 
ted or intended by his co-trustece, and either actively conceals 
it, or does not, within areasonable time, take proper steps to 
protect the bencficiary’s interest. 

A co-trustee, who joints in signing a receipt for trust-pro- 

fe in receipt for perty, and proves that he has not receiv- 
ed the same, 1s not answerable, by reason 
of such signature only, for loss or misapplication of the pro- 
perty by his co-trustee. 
Illustration. 


A bequeaths certain property to B and C, and directs them to sell it 
and invest the proceeds for the benefit of D. B and C accordingly sell the 
property, and the purchase-money is received by Band retained in his 
hands. C pays no attention to the matter for two years, and then calle on 
B to make the investment. Bis unable todo so, becomes insolvent, and 
the purchase-money is lost. C may be compelled to make good the amount. 


27. Where co-trustees jointly commit a breach of trust, 
Several liablity of co. Or where one of them by his neglect en- 
trustees. — ables the other to commit a breach of 
trust, each is liable to the bencficiary for the whole of the loss 
occasioned by such breach. : 
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‘But, as between the trustees themselves, if one be less 
Contribution 2s between guilty than another, and has had to re- 
co-trastees. fund the loss, the former may compel 
the latter, or his legal representative, to the exentof the assets 
he had received, to make good such loss; and, if all be equally 
guilty, any one or more of the trustees who has had to refund 
the loss may compel the others to contribute. 

Nothing in this section shall be deemed to authorize a 
trustee who has been guilty of fraud to institute a suit to coms 
pel contribution. : 

38. Whenany beneficiary’s interest becomes vested in 

Non-liability of trustee @nother person, and the trustee, not 
paying without notice of having notice of the vesting, pays or de- 
eranstor by Levengay* livers trust-property to the person who 
would have been entitled thereto in the absence of such vest- 
ing, the trustee is not liable for the property so paid or de- 
livered. 

29. When the rahe ’s eer a forfeited or award- 

eee ed b egal adjudication to Govern- 
ies ee iene he ents is bound to hold the 
fortelted te, Government. trust-property to the extent of such in- 
terest for the benefit of such person in such manner as the 
Government may direct in this behalf. 

30. Subject to the provisions of the instrument of trust 
and of sections twenty-three and twenty- 
six, trustees shall be respectively charge- 
able only for such moneys, stocks, funds, and securities as they 
respectively actually receive, and shall not be answerable the 
one for the other of them, nor for any banker, broker, or other 

erson in whose hands any trust-property may be placed, nor 

or the tmsufficiency or deficiency of any stocks, funds or 
securities, nor otherwise for involuntary losses. 


Indemnity of trustees. 


CHAPTER IV. 
Or tae RicHts AND PowERs OF TRUSTEES. 


31. A trustee is entitled to have in his possession the 
instrument of trust and all the documents 
of title (if any) relating solely to the 
trust-property. 
32.. Every trustee may reimburse himself, or pay or 
Right to reimbursement discharge out of the trust-property, all 
of expenses. expenses properly incurred in or about 


Right to-title-deed. 
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the execution of the trust, or the realization, preservation, or 
benefit of the trust-property, or the protection or support of 
the beneficiary. 

If he pays such expenses out of his own pocket, he has a 
first charge upon the trust-property for such expenses and in- 
terest thereon ; but such charge (unless the expenses have been 
incurred with the sanction of a principal Civil Court of origin- 
al jurisdiction) shall be enforced only by prohibiting any dis- 
position of the trust-property without previous payment of 
such expenses and interest. 

If the trust-property fail, the trustee is entitled to re- 
eover from the beneficiary personally on whose behalf he 
acted, and at whose request, expressed or implied, he made 
the payment, the amount of such expenses. 

Where a trustee has, by mistake, made an over-payment 

Right to be recouped for tothe beneficiary, he may reimburse the 
erroneous over-payment. trust-property out of the beneficiary’s 
interest. If such interest fail, the trustee is entitled to re- 
cover from the beneficiary personally the amount of such over- 
payment. 

33. A person other than a trustee who has gained an 

Right to indemnity from @dvantage from a breach of trust must 
gainer by breach of trust.  yndemnify the trustee to the extent of 
the amount actually received by such person under the breach ; 
and, where he is a beneficiary, the trustee has a charge on his 
interest for such amount. 

Nothing in this sections shall be deemed to entitle a trustee 
to be indemnified who has, in committing the breach of trust, 
been guilty of fraud. 

34. Any trustee may, without instituting a suit, apply 

Rightto apply to Court for by. petition to_a principal Civil Court of 
opinion in management of original jurisdiction for its opinion, ad- 
a ae a vice, or direction on any present ques- 
tions respecting the management or administration of the 
trust-property, other than questions of detail, difficulty, or im- 
portance not proper in the opinion of the Court for summary 
disposal. 

A copy of such petition shall be served upon, and the 
hearing thereof may be attended by, such of the persons inte- 
rested in the application as the Court thinks fit. 

The trustee stating in gcod faith the facts in such petition, 
and acting upon the opinion, advice, or direction given by the 

oOo 
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Court, shall be deemed, so far as regards his own res- 
ponsibility, to have discharged his duties as such trustee in the 
subject-matter of the application. 

The costs of every application under this section shall be 
in the discretion of the Court to which it is made. 

35. When the duties of a trustee, as such, are comple- 

to settlement of ted, he is entitled to have the accounts 

of his administration of the trust-pro- 

perty examined and settled ; and, where nothing is due to the 

beneficiary under the trust, to an acknowledgment in writing 
to that effect. 

36. In addition to the powers expressly conferred by 
‘ General authority of trus- this Act and by the instrument cf trust, 
tee. and subject to the restrictions (if any) 
contained in such instrument, and to the provisions of section 
seventeen, a trustee may do all acts which are reasonable and 
proper for the realization, protection, or benefit of the trust- 
property, and for the protection or support of a beneficiary 
swho is not competent to contract. 

Every trustee in the actual possession or receipt of the 
rents and profits of land as defined in the Land Improvement 
Act, 1871,* shall, for the purposes of that Act, be deemed to 
be a landlord in possession. 

Except with the permission of a principal Civil Court of 
original jurisdiction, no trustee shall lease trust-property 
for aterm exceeding twenty-one years from the date of exe- 
euting the lease, nor without reserving the best yearly rent 
that can be reasonably obtained. 

37. Where the trustee is empowered to sell any trust- 

Power to sell in lotr, ana. Property, he may sell the same subject to 
either by public auction or prior charges or not,and either together 
(pEtvarecopyact: or in lots, by public auction or private 
contract, and either at one time or at several times, unless the 
instrument of trust otherwise directs. 

88. The trustee making any such sale may insert such 

Power to sell under spe. reasonable stipulations either as to title 


cial conditions. or evidence of title, or otherwise, in any 
Power to buyin andre- Condition of sale or contract for sale, 
sell. as he thinks fit ; and may also buy in the 


property; or any part thereof, at any sale by auction, and res- 
cind or vary any contract for sale, and re-sell the property so 


* Repealed by Act XIX. of 1883._ 
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brought in, or as to which the contract is so recinded, with- 


out being responsible to the beneficiary for any loss occasion- 
ed thereby. 


Where a trustee is directed to sell trust-property or to 
Time allowed for selling invest trust-money in the purchase of 


oroperty. property, he may exercise a reasonable 
discretion as to the time of effecting the sale or purchase. 
Illustrations. 


(2) A bequeaths property to B, directing him to sell it with all con-. 
venient speed, and pay the proceeds to C. This does mot render an im- 
mediate sale imperative. 


(6) A bequeaths property to B, directing him to sel] itat such time and 
in such manner as he shall think fit, and invest the proceeds for,the benefit 
of C. This does not authorize B, as between him and C, to postpone tha 
sale to an indefinite period. 

39. For the purpose of completing any such sale, the 
trustee shall have power to convey or 
otherwise dispose of the property sold in 
such manner as may be necessary. 


40. A trustee may, at his discretion, call in any trust- 
property invested in any security, and 
invest the same on any of the securities 
mentioned or referred to in section twenty, and from time to 
time vary any such investments for others of the same nature: 
Provided that, where there is a person competent to con- 
tract, and entitled at the time to receive the income of the 
trust-property for his life, or for any greater estate, no such 
change of investment shall be made without his consent in 
writing. 
41. Whereany property is held by a trustee in trust for 
Power to apply property ® Minor, such trustee may, at his discre- 
of minors, &c.,fortheirma- tion, pay to the guardians (if any) of 
slate a such minor, or otherwise apply for or to- 
wards his maintenance or education or advancement in life, 
or the reasonable expenses of his religious worship, marriage, 
or funeral, the whole or any part of the income to which he 
may be entitled in respect of such property ; and such trustee 
shall accumulate all the residue of such income by way of 
compound interest, by investing the same and the resulting 
income thereof from time to time in any of the securities men- 
tioned or referred to in section twenty, for the benefit of 
the person who shall ultimately become entitled to the pro- 
perty from which such accumulations have arisen : Provided 


Power to convey. 


Power to vary investments, 
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that such trustee may, at any time, if he thinks fit, apply the 
whole or any part of such accumulations as if the same were 
part of the income arising in the then current year. 

Where the income of the trust-property is insufficient for 
the minor’s maintenance or education or advancement in life, 
or the reasonable expenses of his religious worship, marriage, 
or funeral, the trustee may, with the permission of a principal 
Civil Court of original jurisdiction, but not otherwise, apply 
the whole or any part of such property for or towards such 
maintenance, education, advancement, or expenses. 

Nothing in this section shall be deemed to affect the pro- 
vision of any local law for the time being in force relating to 
the persons and property of minors. 

42. <Any trustees or trustee may give a receipt in writ- 

; ing for any money, securities, or other 

Power to Rive rece-P'*- moveable property payable, transferable, 
or deliverable to them or him by reason, or in the exercise, of 
any trust or power ; and, in theabsence of fraud, such receipt 
shall discharge the person paying, transferring, or delivering 
the same therefrom, and from seeing to the application there- 
of, or being accountable for any loss or misapplication thereof. 
43. T'wo or more trustees acting 

Power to compound, “c- together may, if and as they think fit— 


(a) accept any composition or any security for any debt 
or for any property claimed ; 

(6) allow any time for payment of any debt ; 

(c) compromise, compound, abandon, submit to arbitra- 
tion, or otherwise settle any debt, account, claim, or thing 
whatever relating to the trust; and, 

(d) for any of those purposes, enter into, give, execute, 
and do such agreements, instruments of composition or arrnge- 
ment, releases, and other things as to them seem expedient, 
without being responsible for any loss occasioned by any act 
or thing so done by them in good faith. 

The powers conferred by this section on two or more trus- 
tees acting together may be exercised by a sole acting trustee 
when by the instrument of trust (if any) a sole trustee is 
authorized to execute the trusts and powers thereof. 

This section applies only if and as far asa contrary inten- 
tion is not expressed in the instrument of trust (if any), and 
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shall have effect subject to the terms of that instrument and 
to the provisions therein contained. 
This section applics only to trusts created after this Act 
comes into force. 
44. When an authority to deal with the trust-property. 
Power to several trus- 18 given to several trustees, and one of 
tees of whom onediscluims tliem disclaimsor dies, the authority may 
ee be exercised by the continuing trustees, 
unless from the terms of the instrument of trust it is apparent 
that the authority is to be exercised by a number in excess of 
the number of the remaining trustees. 
45. Where a decree has beenmade in a suit for the exe- 
Snapension of trustee’s Cution of a trust, the trustee must not 
powers by decree. exercise any of his powers, except in con- 
formity with such decree, or with the sanction of the Court 
by which the decree has becn made, or, where an appeal 
against the decree is pending, of the Appellate Court. 


CHAPTER V. 
OF THE DISABILITIES OF TRUSTEES. 


46. A trustee who has accepted the trust cannot after- 
Trustce cannot renounce Wards renounce it,except (a) with the per- 
after acceptance. mission of a principal Civil Court of 
original jurisdiction, or (4), if the beneficiary 1s competent to 
contract, with his consent, or (c) by virtue of special power 
in the instrument of trust. 
47, A trustee cannot delegate his office or any of his 
duties either to a co-trustee or to a stran- 
Seeger coe a ger, unless (a) the instrument of trust so 


provides, or (4) the delegation is in the regular course of busi- 
ness, or (c) the delegation is necessary, or (¢d) the beneficiary, 
being competent to contract, consents to the delegation. 

Explanation.—The appointment of an_ attorney or proxy 
to do an act merely ministerial, and involving no independent 
discretion, is not a delegation within the meaning of this 
section. 

Illustrations. 

(a.) A bequeaths certain property toB and C on certain trusts to be 
executed by them or the survivor of them or the assigns of such survivor. 
B dies. COC may bequeath the trust-property to D and E upon the trusts of 
A’s will. 

(b.) Ais a trustee of certain property with power to sell the same. & 
may employ an auctioneer to effect the sale. 
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.- {c.) A bequeaths to B fifty houses let at monthly rents in trust to collect 
the rents and pay them to C. Bmay employ a proper person to collect 
these rents. 

48: When there are more trustees than one, all must 

Co-trustees cannot act join in the execution of the trust, except 
singly. where the instrument of trust otherwise 

provides. 


49. Where a discretionary power conferred on a trustee 
Control of discretionary 18 not exercised reasonably and in good 
power. . faith, such power may be controlled by 
@ principal Civil Court of original jurisdiction. 
50. In the absence of express direction to the contrary 
Trastes may not charge Contained-in the instrument of trust or 
for services. of a contract to the contrary entered in- 
to.:with the beneficiary or the Court at the time of accepting 
the trust, a trustee has no right to remuneration for his 
trouble, skill, and loss of time in executing the trust. 


Nothing in this section applies to any Official Trustee, 
Administrator-General, Public Curator, or person holding a 
certificate of administration. 


51. A trustee may not use or deal 
brernstee may no use with the trust-property for his own pro- 
prot” Monte fit or for any other purpose unconnected 

with the trust. 


52. No. trustee whose duty it is to sell trust-property, 
Trustee for sale or his and no agent employed by such trustee 
agent may not buy. for the purpose of the sale, may, direct- 
ly or indirectly, buy the same or any interest thereii, on his 
own account or as agent for a third person. 


.53.. Notrustee, and no person who has recently ceased 
Trustee may not buy +0,be a trustee, may, without the per- 
beneficiary's interest with- mission of a principal Civil Court of ori- 
te een ee ginal jurisdiction, buy or become mort- 
gagee or lessee of the trust-property or any part thereof ; and 
such permission shall not be given unless the proposed pur- 


chase, mortgage, or lease is manifestly for the advantage of 
the beneficiary. 


And no trustee whose duty it is to buy or to obtain a 
eae tend cenues mortgage or lease of particular property 
J ; for the beneficiary may buy it, or any. 


thereof, or obtain a mortgage or lease of it, or any part 
thereof, for himself. 
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54. A trustee or co-trustee whose duty it is to invest 
Co-trustees may not lend tr ust-money on mortgage or personal 
to one of themeelves. security must not invest it on a mortgage 
by, or on the personal security of, himself or one of hie co- 
trustees. 


CHAPTER VI. 
Or THE RicuTrs AND LIABILITIES OF THE BENEFICIARY. 


55. The beneficiary has, subject to the provisions of 
Right to rents and the instrument of trust, a right to the 
rents and profits of the trust-property. 


The beneficiary is entitled to have the intention of 

the author of the trust specifically execu- 

Hon BEY ° SPecife execu- ted to the extent of the beneficiary’s in- 
terest ; 


and, where there is only one beneficiary and he is com- 
Right to transfer of poss petent to contract, or where there are 
sesaion. several beneficiaries and they are comi- 
petent to contract and all of one mind, he or they may re- 
quire the trustee to transfer the trust-property to him or them, 
or to such person as he or they may direct. oo 


When property has been transferred or bequeathed for 
the benefit of a married woman, so that she shall not have 
power to deprive herself of her beneficial interest, nothing in 
the second clause of this section applies to such property 
during her marriage. 

Miustrations. 

(a.) Certain Government securities are given to trustees upon trust to 
accumulate the interest until A attains the age of 24, and then to transfer 
the gross amount to him. A, on attaining majority, may, as the person ex- 
clusively interested in the trust-property, require the trustees to transfer 
it immediately to him, 

(b.) A bequeaths Rs. 10,000 to trustees upon trust to purchase an An- 
nuity for B, who has attained his majority, and is otherwise competent to 
contract. B may claim the Rs. 10,000. 

(c.) A transfers certain property to B, and directs him to sell. or.j 
it for the benefit of C, who is competent to contract. C may elect { tek 
the property in its original character. ea 


5'7. The beneficiary has a right, as against the trustee 

Right to inspect and take 20d all persons claiming under, hifi! with 

copies of instrament of notice of the trust, to inspect and. take 
crest, nocom ntact: copies of the instrument of trust, the ~ 
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cuments of.title relating solely to the pala eae perty, the ac- 
counts of the trust-property, and the vouchers (if any) by 
which they are supported, and the cases submitted and opini- 
ons taken by the trustee for his guidance in the discharge of 


his duty. 


58. The beneficiary, if competent to contract, may 
Right totransfer benee transfer his interest, but subject to the 
‘ial interest. law for the time being in force as to the 

circumstances and extent in and to which he may dispose of 
such interest : 


Provided that, when property is transferred or bequea- 
thed for the benefit of a married woman, so that she shall not 
have power to deprive herself of her beneficial interest, 
nothing in this section shall authorize her to transfer such in- 
terest during her marriage. 


59. Where no trustees are appointed, or all the trustees 

Right tosue for execun- die, disclaim, or are discharged, or where, 

tion of trust. for any other reason, the execution of a 

trust by the trustee is or becomes impracticable, the bene- 

ficiary may institute a suit for the execution of the trust, and 

the trust shall, so far as may be possible, be executed by the 
Court until the appointment of a trustee or new trustee. 


60. The beneficiary has a right (subject to the provi- 
sions of the instrument of trust) that the 
trust-property shall be properly protect- 
ed and held and administered by proper persons and by a 
proper number of such persons. 

Explanation I.—YVhe following are not proper persons 
within the meaning of this section :— 

A person domiciled abroad; an alien enemy ;a person 
having an interest inconsistent with that of the bencficiary ; 
@ person in insolvent. circumstances ; aud, unless the personal 
law of the bencficiary allows otherwise, a marricd woman and 
a@ minor. 

Explanation II.—When the administration of the trust 
involves'the receipt and custody of money, the number of 
trustees should be two at least. 


Ittustrations. 

_ éa.) A, one of several beneficiaries, proves that B, the trustee, has im- 
properly disposed of part of the trust-property, or that the property is in 
danger from B's being in insolvent circumstances, or that he is incapacit- 
ated from acting as trustee. A may obtain a receiver of the trust-property. 


Right to proper trustees. 
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_, 8.) A bequeaths certain jewels to B in trust for O. B dies during A’s 
lifetime; then A dies. C is entitled to have the property conveyed to a 
trustee for him. 

(c.) A conveys certain property to four trustees in truat for B. Three 
of the trustees die. B may institute a suit to have three new trustees ap- 
pointed in the place of the deceased trustees. 

(d.) A conveys certain property to three trustees in trust for B. All 
the trustees disclaim. B may institute a suit to have three trustees ap- 
pointed in place of the trustees so disclaiming. 

(e.) A, a trustee for B, refuses to act, or goes to reside permanently ont 
of British India, or is declared an insolvent, or compounds with his credi- 
tors, or suffers a co-trustee to commit a breach of trust. B may institute 
a suit to have A removed and a new trustee appointed in his room. 


61. The beneficiary has a right that his trustee shall 
be compelled to perform any particular 


Right to compel to any r 
act of duty. act of his duty as such, and restrained 
from committing any contemplated or probable breach of trust. 

Illustrations. 


(a.) A contracts with B to pay him monthly Rs. 100 for the benefit 
of C. B writes and signs a letter declaring that he will hold in trust for 
C the money so to be paid. A fails to pay the money in accordance with 
his contract. C may compel B on a proper indemnity to allow C to sue on 


the contract in B’s name. 

(b.) A is trustee of certain land, with a power to sell the same, and pay 
the proceeds to B and C equally. A is about to make an improvident sale 
of the land. B may sue on behalf of himself and C for au injunction to 


restrain A from making the sale. 

62. Where a trustee has wrongfully bought trust-pro- 
| Wrongful purchase by perty, the beneficiary has a right to have 
HERESOe: the property declared subject to the trust 
or re-transferred by the trustee, if it remains in his‘hands un- 
sold, or, if it has been bought from him by any person with 
notice of the trust, by such person. But in such case the be- 
neficiary must repay the purchase-money paid by the trustee, 
with interest, and such other expenses (if any) as he has pro- 
perly incurred in the preservation of the property ; and the 
trustee or purchaser must (a) account for the nett profits of the 
property, (4) be charged with an occupation-rent, if he has 
been in actual possession of the property, and (c) allow. the 
beneficiary to deduct a proportionate part of the purchase- 
money if the property has been deteriorated by the acts or 
omissions of the trustee or purchaser. 


Nothing in this section— 
(a) impairs the rights of lessees and others who, before 
the institution of a suit to have the property declared subject 
23 d 
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to the trust or re-transferred, have contracted in good faith 
with the trustee or purchaser ; or 

(2) entitles the beneficiary to have the property declared 
subject to the trust or re-transferred where he, being compe- 
tent to contract, has himself, without coercion or undue in- 
fluence having been brought to bear on him, ratified the sale 
to the trustee with full knowledge of the facts of the case and 
of his rights as against the trustee. 


63. Where trust-property comes into the hands of a 
Followingtrust-property— third person inconsistently with the 
into the hands of third trust, the beneficiary may require him 
yore to admit formally, or may institute a suit 
for a declaration, that the property is comprised in the trust. 

Where the trustee has disposed of trust-property, and the 

into that into which it MMOney or other property which he has 

has been converted. received therefor can be traced in his 

hands, or the hands of his legal representative or legatec, the 

beneficiary has, in respect thereof, rights as nearly as may be 

the same as his rights in respect of the original trust-property. 
Illustrations. 


(a.) A, @ trustee for B, of Rs. 10,000, wrongfully invests the Rs. 10,000 
in the purchase of certain land. Bis entitled to the land. 


(%.) A, a trustee, wrongfully purchases land in his own name, partly 
with his own money, partly with money subject to a trust for B. B is entit- 
led to a charge on the land for the amount of the trust-money so mis- 
employed. 

64. Nothing in section sixty-three entitles the bene- 

Saving of rightsof cer- ficiary to any right in respect of proper- 
tain transferees. ty in the hands of— 

(a) a transferee in good faith for consideration without 
having notice of the trust, either when. the purchase-money 
was paid, or when the conveyance was executed, or— 

(6) a transferee for consideration from such a transferee. 

A judgment-creditor of the trustee attaching and pur- 
chasing trust-property is not a transferee for consideration 
within the meaning of this section. 

Nothing in section sixty-three applies to money, curren- 
cy notes, and negotiable instruments in the hands of a bona-fide 
holder to whom they have passed in circulation, or shall be 
deemed to affect the Indian Contract Act, 1872, Section 108, 
4s ae liability of a person to whom a debt or charge is trans- 

erred. if 
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65. Where a trustee wrongfully sells or otherwise trans- 
Acquisition by trustee of fers trust-property, and afterwards him- 
trust-property wrongfully self becomes the owner of the property, 
ocaaia the property again becomes subject to 
the trust notwithstanding any want of notice on the part of 
intervening transferees in good faith for consideration. 


66. Where the trustee wrongfully mingles the trust-pro- 
perty with his own, the beneficiary is 
entitled to a charge on the whole fund 
for the amount due to him. 


67. Ifa partner, being a trustee, wrongfully employs 
trust-property inthe business or on the 

Wrongful employment . ~ 
by partner-trustee of trust. account of the partnership, no other part- 
for partnership ner is liable therefor in his personal ca- 


pacity to the beneficiaries, unless he had 
notice of the breach of trust. 


The partners having such notice are jointly and several- 
ly liable for the breach of trust. 


Illustrations. 


(a.) Aand Bare partners. <A dies, having bequeathed all bis property 
to Bin trust for Z, and appointed B his sole executor. B, instead of winding 
up the affairs of the partnership, retains all the assetsin the business. Z 
may compel him, as partner, to account for so much of the profits as are: 
derived from A’s share of the capital. B is also answerable to Z for the 
improper employment of A’s assets. 


(b,) A, a trader, bequeaths his property to B in trust for C, appoints B 
his sole executor, and dies. BB enters into partnership with X and Y inthe 
same trade, and employs A’s assets in the partnership-business. B gives an 
indemnity to X and Y against the claims of C. Here X and Y are jointly 


liable with B to Cas having knowingly become parties to the breach of 
trust committed by B. 


Liability of beneficiary 68. Where oneof several benefi- 
joining in breach of trust. “ss 


1 case Of blended 


(a) joins in committing breach of trust, or 

(6) knowingly obtains any advantage therefrom, without 
the consent of the other beneficiaries, or 

(¢) becomes aware of a breach of trust committed or in- 
tended to be committed, and either actually conceals it, or 
does not, within a reasonable time, take proper steps to pro- 
tect the interests of the other beneficiaries, or 

(2) has deceived the trustee, and thereby induced him to 
commit a breach of trust, 

the other beneficiaries are entitled to have all his benefi- 
cial interest impounded as against him and all who claim 
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under him (otherwise than as transferees for consideration with- 
out notice of the breach) until the loss caused by the breach 
has been compensated. 

When property has been transferred or bequeathed for 
the benefit of a married woman, so that she shall not have 
power to deprive herself of her beneficial interest, nothing in 
this section applies to such property during ber marriage. 

69. Every person to whom a beneficiary transfers his 

Rights and liabilities of interest has the rights, and is subject to 
beneficiary’s transferee. the liabilities, of the beneficiary in res- 
pect of such interest at the date of the transfer. 


CHAPTER VII. 
Or VACATING THE OFFICE OF TRUSTEE. 


70. The office of a trustee is vaca- 
ted by his death or by his discharge 
from his office. 

71. <A trustec may be discharged 
ene eerie. from his office only as follows :— 


(a) by the extinction of the trust ; 

(6) by the completion of his duties under the trust ; 

(c) by such means as may be prescribed by the instru- 
ment of trust ; 

(d) by appointment under this Act of a new trustee in 
his place ; 

(e) by consent of himself and the beneficiary, or, where 
there are more beneficiaries than one, all the beneficiaries 
being competent to contract, or 

(/) by the Court to which a petition for his discharge is 
presented under this Act. 

72. Notwithstanding the provisions of section eleven, 

Petition to be dischargea very trustee may apply by petition to 
from trust. a principal Civil Court of original juris- 
diction to be discharged from his office; and, if the Court 
finds that there is sufficient reason for such discharge, it may 
discharge him accordingly, and direct his costs to be paid out 
of the trust-property. But, where there is no such reason, the 
Court shall not discharge him, unless a proper person can be 
found to take his place. 


Office how vacated, 
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73. Whenever any person appointed a trustee dis- 
Appointment of new Claims, or any trustee, either original] or 
trustees on death, &c. substituted, dies, or is, for a continuous 
period of six months, absent from British India, or leaves 
British India for the purpose of residing abroad, or is declar- 
ed an insolvent, or desires to be discharged from the trust, or 
refuses or becomes, in the opinion of a principal Civil Court 
of original jurisdiction, unfit or personally incapable to act in 
the trust, or accepts an inconsistent trust, a new trustee may 
be appointed in his place by— 

(a) the person nominated for that purpose by the instru- 
ment of trust (if any), or 

(6)if there be no such person, or no such person-able and 
willing to act, the author of the trust, if he be alive and compe- 
tent to contract, or the surviving or continuing trustees or 
trustee for the time being, or legal representative of the last 
surviving and continuing trustee, or (with the consent of the 
Court) the retiring trustees, if they all retire simultaneously, or 
(with the like consent) the last retiring trustee. 

Every such appointment shall be by writing under the 
hand of the person making it. 

On an appointment of a new trustee the number of trus- 
tees may be increased. 

The Official Trustee may, with his consent, and by the 
order of the Court, be appointed under this section, in any 
case in which only one trustee is to be appointed, and such 
trustee is to be the sole trustee. 

The provisions of this section relative to a trustee who 
is dead include the case of a person nominated trustee in a 
will but dying before the testator, and those relative to a con- 
tinuing trustee include a refusing or retiring trustee if willing 
to act in the execution of the power. 

474. Whenever any such vacancy or disqualification oc- 

pean curs, and it is found impracticable to ap- 

ppointment by Court. . = 

point a new trustee under section seven- 

ty-three, the beneficiary may, without instituting a suit, apply 

by petition to a principal Civil Court of original jurisdiction 

for the appointment of a trustee or a new trustee, and the 
Court may appoint a trustee or a new trustee accordingly. 

In appointing new trustees, the Court shall have regard 


Rule for selecting new (@) to the wishes of the author of the 
srnetees: trust as expressed in or to be inferred 
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from the instrument of trust ; (4) to the wishes of the person, 
(if any) empowered to appoint new trustees ; (c) to the ques- 
tion whether the appointment will promote or impede the 
execution of the trust; and (d@) where there are more benefi- 
ciaries than one, to the interests of all such beneficiaries. 
75. Whenever any new trustee is appointed under sec- 
Vesting of trust-property tion seventy-three or section seventy- 
in new trustees. four, all the trust-property for the time 
being vested in the surviving or continuing trustees or trus- 
tee, or in the legal representative of any trustee, shall become 
vested in such new trustee, either solely or jointly with the 
surviving or continuing trustees or trustee as the case may 
require. . 
Every new trustee so appointed, and every trustee ap- 
- pointed by a Court either before or after 
owers of new trustees. 


the passing of this Act, shall have the 
same powers, authorities, and discretions, and shall in all res- 


pects act, as if he had been originally nominated a trustee by 
the author of the trust. 
76. On the death or discharge of one of several co- 
shack trustees, the trust survives, and the trust- 
urvival of trust. 


property passes to the others, unless the 
instrument of trust expressly declares otherwise. 


CHAPTER VIII. 
OF THE EXTINCTION OF TRUSTS. 
Trust how extinguished. 77. <A trust is extinguished— 
(a) when its purpose is completely fulfilled ; or 
(6) when its purpose becomes unlawful; or 


(c) when the fulfilment of its purpose becomes impossi- 
ble by destruction of the trust-property or otherwise; or 
(d) when the trust, being revocable, is expressly revoked. 
; 78. A trust created by will may be 
peers Oe: revoked at the pleasure of the testator. 
A trust otherwise created can be revoked only— 


(a) where all the beneficiaries are competent to contract 
—by their consent ; 
(4) where the trust has been declared by a non-testamen- 
ta§y instrument or by word of month—in exercise of a power 
of-revocation expressly reserved to the author of the trust; or 
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(c) where the trust is for the payment of the debts of 
the author of the trust, and has not been communicated to the 
creditors—at the pleasure of the author of the trust. 

) Illustration, 

A conveys property to B in trust to sell the same, and pay, out of the 

proceeds, the claims of A’s creditors. A reserves no power of revocation. 

If no communication has been made to the creditors, A may revoke the 

trust. But if the creditors, are parties to the arrangement, the trust cannot 
be revoked without their consent. 


79. No trust can be revoked by the author of the trust 

Revocation not to defeat 80 28 to defeat or prejudice what the 

what trustees have duly trustees may have duly done in execu- 
ae tion of the trust. 


CHAPTER IX. 
OF CERTAIN OBLIGATIONS IN THE NATURE OF TRUSTs. 


Where sobligation ia. tie 80. An obligation in the nature of 
ture of truet ie created. a trust is created in the following cases. 
81. Where the owner of property transfers or bequeaths 
Where it does not nppear 1¢2,2nd it cannot be inferred, consistently 
that transferor intended to With the attendant circumstances, that he 
dispose of beneficial inter- intended to dispose of the beneficial in- 
est. ° 
terest therein, the transferee or legateep 
must hold such property for the benefit of the owner or his 
legal representative. 
Illustrations. 


(a.) A conveys land to B without consideration, and declares no trust 
of any part. It cannot, consistently with the circumstances under which 
the transfer 18 made, be inferred that A intended to transfer the beneficial 
interest in tbe land. J holds the land for the benefit of A. 

(b.) A conveys to B two fields, Y and Z,and declares a trust of Y, but 
says nothing about Z. It cannot, consistently with the circumstances 
under which the transfer is made, be inferred that A intended to transfer 
the beneficial interest in Z. B holds Z for the benefit of A. 

(c.) A transfers certain stock belonging to him into the joint names of 
himself and B. It cannot, consistently with the circumstances under which 
the tranafer is made, be inferred that A intended to transfer the beneficial 
interest in the stock during his life. A and B hold the stock for the bene- 
fit of A during bis life. 

(d.) A makes a gift of certain land to his wife B. She takes the beneficial 
iuterest in the land free from any trust in favour of A, for it may be infer- 
red from the circumstances that the gift was for B’s benefit. 


82. Where property is transferred to one person ‘for 


Tranefer to one for‘con- @ Consideration paid or provided by 
paid by another. another person, and it appears that suc 
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other person did not intend to pay or provide such consider- 
ation for the benefit of the transferee, the transferee must 
hold the property for the benefit of the person paying or pro- 
viding the consideration. 


Nothing in this section shall be deemed to affect the 
Code of Civil Procedure, section 317, or Act No. XI of 1859 
(to improve the law relating to sales of land for arrears of revenue 
in the Lower Provinces under the Bengal Presidency), section 36. 


83. Where a trust is incapable of being executed, or 

Trust incapable of exe. Where the trust is completely executed 

cution, or execated without without exhausting the trust-property, 

exhausting trust-property. the trustee, in the absence of a direction 

to the contrary, must hold the trust-property, or so much 

thereof as is unexhausted, for the benefit of the author of the 
trust or his legal representative. 

Fllustr ations. 


(a.) A conveys certain land to B— 
** upon trust,” and no trust is declared ; or 
‘* upon trust to be thereafter declared,’’ and no such declaration 
is ever made; or 
upon trusts that are too vague to be executed ; or 
upon trusts that become incapable of taking effect ; or 
‘in. trust for C,”’ and C renounces his interest under the trust. 

In each of these cases B holds the land for the benefit of A. 

(b.) A transfers Rs. 10,000 in the four per cents. to B in trust to pay 
the interest annually accruing due to C for her life. A dies. Then C dies. 
B holds the fund for the benefit of A’s legal representative. 

(c.) A conveys land to B upon trust to sell it, and apply one moiety of 
the proceeds for certain charitable purposes, and the other for the mainten- 
ance of the worship ofan idol. B sells the land, but the charitable purpo- 
ses wholly fail, and the maintenance of the worship does not exhaust the 
second moiety of the proceeds. 8B holds the first moiety and the part un- 
applied of the second moiety for the benefit of A or his legal represent- 
ative. 

(d.) A bequeaths Rs. 10,000 to B, to be laid out in buying land to be 
conveyed for purposes which either wholly or partially fail to take effect. 
B holds for the benefit of A’s legal representative the undisposed of inter- 
est in the money or land if purchased. 


84. Where the owner of property transfers it to another 
Transfer for illegal pur- for an illegal purpose, and such purpose 
pose. is not carried into execution, or the 
transferor is not as guilty as the transferee, or the effect of 
permitting the transferee to retain the property might be to 
defeat the provisions of any law, the transferee must hold the 
property for the benefit of the transferor. 
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85. Where a testator bequeaths certain property upon 
Bequest for illegal pur- trust, and the purpose of the trust ap- 
pore. pears on the face of the will to be unlaw- 
ful, or during the testator’s lifetime the legatee agrees with 
him to apply the property for an unlawful purpose, the lega- 
tee must held the property for the benefit of the testator’s 
legal representative. 
Where property is bequeathed, and the revocation of the 
Bequest of which revo. bequest is prevented by coercion, the 
cation is prevented by co- legatee must hold the property for the 
seen benefit of the testator’s legal represent- 
ative. ‘ 
86. Where property is transferred in pursuance of a 
ransfer pursuant to re Contract which is liable to rescission or 
scinduble contract. induced by fraud or mistake, the trans- 
feree must, on receiving notice to that effect, hold the pro- 
»erty for the benefit of the transferor subject to re-payment 
by the latter of the consideration actually paid. 


8'7. Where a debtor becomes the executor or other legal 
Debtor becoming credi- Tepresentative of his creditor, he must 
tor’s representative. hold the debt for the benefit of the per- 
sons interested therein. 
88. Where a trustee, executor, partner, agent, director 
Advantage gained by Of acompany, legal adviser, or other per- 
fiduciary. son bound in a fiduciary character to 
protect the interests of another person by availing himself 
of his character, gains for himself any pecuniary advantage, 
or where any person so bound enters into any dealings under 
circumstances in which his own interests are, or may be, ad- 
verse to those of such other person, and thereby gains for him- 
self a pecuniary advantage, he must hold for the benefit of 
such other person the advantage so gained. 
Illustrations. 

(a.) A, an executor, buys at an undervalue from B, a legatee, his 
claim under the will. B is ignorant of the value of the bequest. A must 
hold for the benefit of B the difference between the price and value. 

(>.) A, a trustee, uses the trast-property for the purpose of his own 
business. A holds for the benefit of his beneficiary the profits arising for 
such user. 

(c.) A, a trustee, retires from his trust in consideration of his succes- 
sor paying him a sum of money. A holds such money for the benefit of his 
beneficiary. 

(d.) A, a partner, buys land in his own name with funds belonging to 
the partnership. A holds such land for the benefit of the partnership. 
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(e.) A, a partner, employed on behalf of himself and his co-partners in 
negotiating the terms of a lease, clandestinely stipulates with the lessor for 
payment to himself of a lakh of rupees. A holds tho lakh for the benefit 


of the partnership. 

(f.) A and B are partners. A dies. B, instead of winding up the affairs 
of the partnership, retains all the assets in the business. B must account 
to A’s legal representative for the profits arising from A’s share of the 
capital. 

(g-) A, an agent employed to obtain alease for B, obtains the lease for 
himself. A holds the lease for the benefit of B. 

(h.) A, a guardian, buys up for himself incumbrances on his ward B’s 
estate at an undervalue. A holds for the benefit of B the incumbrances so 
bought, and can only charge him with what he has actually paid. 


89. Where, by the exercise of undue influence, any ad- 
Advantage gained by ex- Vantage is gained in derogation of the 
ercise of uudue influence. interests of another, the person gaining 
such advantage without consideration, or with notice that 
such influence has been exercised, must hold the advantage 
for the benefit of the person whose interests have been so pre- 


judiced. 


90. Where a tenant for life, co-owner, mortgagee, or 
Advantage gained by Other qualified owner of any property, 
qualified owner. by availing himsclf of his position as such, 
gains an advantage in derogation of the rights of the other 
persons interested in the property, or where any such owner, 
as representing all persons interested in such property, gains 
any advantage, he must hold, for the benefit of all persons 
so interested, the advantage so gained, but subject to repay- 
ment by such persons of their due share of the expenses pro- 
perly incurred, and to an indemnity by the same persons 
against liabilities properly contracted, in gaining such ad- 
vantage. 
Tilustrations. 


(a.) A, the tenant for life of leasehold property, renews the lease in 
his own name and for his own benefit. A holds the renewed lease for the 
benetit of all those interested in the old lease. 


(b.) A village belongs to a Hindu family. A, one of its members, pays 
nazrana to Government, and thereby procures his name to be entered as 
the inamdar of the village. A holds the village for the benefit of himself 
and the other members. 


(c.) A mortgages land to B, who enters into possession. B allows the 
Government revenue to fallinto arrear with a view to the land being put 
up for sale and his becoming himself the purchaser of it. The land is ac- 
cordingly sold to B. Subject to the repayment of the amount due on the 
mortgage and of his expenses properly incurred as mortgagee, B holds the 
land for the benefit of A. 
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91. Where a person acquires property with notice that 
Property acquired with another person has entered into an ex- 
notice of existing contract. isting contract affecting that property, 
of which specific performance could be enforced, the former 
must hold the property for the benefit of the latter to the ex- 
tent necessary to give cffect to the contract. 


92. Wherea person contracts to buy property to be held 
Purchase by person con. 00. trust for certain beneficiaries, and buys 
tracting to buy property to the property accordingly, he must hold 
Reno la enuee: the property for their benefit to the ex- 
tent necessary to give effect to the contract. 


93 Where creditors compound the debts due to them, 

_.. aecretiy 2#nd one of such creditors, by a secret 

by one of several arrangement with the debtor, gains an 

PRC POU Ne CeeOone: undue advantage over his co-creditors, 

he must hold for the benefit of such creditors the advantage 
so gained. 

94. In any case not coming within the scope of any of 

Constructive trusts in the preceding sections, where there is no 

cases not expressly provid~ trust, but the person having possession 

at of property has not the whole beneficial 

interest therein, he must hold the property for the benefit of 

the persons having such interest, or the residue thereof (as the 

case may be), to the extent necessary to satisfy their just 
demands. 

Illustrations. 


(a.) A, an executor, distributes the assets of his testator B to the 
legatees without having paid the whole of B’s debts. The legatees hold 
for the benefit of B’s creditors, to the extent necessary to satisfy their just 
demands, the assets so distributed. 


(b.) A by mistake assumes the character of a trustee for B, and under 
colour of the trust receives certain moneys. B may compel him to account 
for such moneys. 


(c.) A makes a gift of a lakh of rupees to B, reserving to himself, with 
B’s assent, power to revoke at pleasure the gift as to Rs. 10,000. The gift 
is void as to Rs. 10,000, and B holds that sum for the benefit of A. 
95. The person holding property in accordance with 
Obligor’s duties, liabili: any of the preceding sections of this 
ties and disabilities. - chapter must, so far as may be, perform 
the same duties, and is subject, so far as may be, to the same 
liabilities and disabilities, as if he were a trustee of the pro- 
perty for the person for whosc benefit he holds it: 
Provided that (2), where he rightfully cultivates the pro- 
perty, or cmploys it in trade or business, he is entitled to rea- 
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W here a firm of attorneys dissolved partnership after the death of a 
client, there being at that time papers and documents belonging to the 
client in their hands, and a debt due in respect of costs from the client to 
them— Held that the dissolution of partnership operated as a discharge of 
the firm, and that the attorneys were not entitled to retain the papers and 
documents until their costs were paid, but were bound to hand them over 
to the administrator of the client. Sec. 171 of the Contract Act does not 
give an attorney an absolute lien. Sec. 1 provides that nothing in the Act 
contained shall affect any usage or custom of trade, and, as no part of the 
English law is inconsistent with sec. 171, cases arising in this country must 
be governed by the English authorities. According to those authorities, 
while the relation of attorney and client exists, the client may either con- 
tinue to employ the attorney or change him. When he claims to do the 
latter, the attorney being willing to act, he cannot ask the attorney to give 
up papers in his possession without first satisfying the lien. The attorney 
has his option : he may, if he chooses, either go on acting for his client, or 
cease to act; if he adopt the latter course, he must give up the papers. On 
the death of the client his representative stands in exactly the same posi- 
tion with respect to the attorney as the client did.—I. L. R., 6 Cal. 1. 

2. In this Act the following words and expressions are 
used in the following senses, unless a 


ion-cl . . ° 
Inter pretation-clause contrary intention appears from the con- 


—When one person signifies to another his willing- 
ness to do or to abstain from doing any- 
thing, with a view to obtaining the assent 
of that other to such act or abstinence, he is said to make a 
proposal : 


(6.)—When the person to whom the proposal is made 
signifies his assent thereto, the proposal 
is said to be accepted. A proposal, when 
accepted,* becomes a promise : 


(c.)—The person making the proposal is called the ‘ pro- 
“Promisor” and“ Pro. misor,’ and the person accepting the pro- 
misee.”’ posal is called the ‘ promisee :’ 


(d.)—When, at the desire of the promisor, the promisee 
or any other person has done or abstain- 
ed from doing, or does or abstains from 
doing, or promises to do or to abstain from doing, something, 
such act or abstinence or promise is called a consideration 
for the promise : 


(e.)—Every promise and every set of promises, forming 
a ene the consideration for each other, is an 
agreement- 


** Proposal.’’ 


“* Promise.’””’ 


“ Consideration.”’ 





ee on 








* But see sec. 4, ill. b. infra, 
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—Promises which form the consideration or part of 
the consideration for each other are cal- 
led reciprocal promises : 

(g.)—An agreement not enforceable 
by law is said to be void: 


Desc ie ote y--, -An agreement enforceable by 
law is a contract: 

(7.)—An agreement which is enforceable by law at the 
option of one or more of the parties 
thereto, but not at the option of the 
other or others, is a voidable contract : 


(7).—A contract which ceases to be enforceable- by law 
becomes void when it. ceases to be en- 
forceable. 


Wotes. 

The interpolation of the name of a witness in a document which need 
not be attested is nota material alteration that would render the docu- 
ment void. Suffell v. Bank of England, 9 Q. B. D., 555, explained ; Sitaram 
roe ee v. Dayi Davaji, I. L. R., 7 B., 416, dissented from.—I. L. R., 12 

al. 313. 


L granted an estate to C, and directed her to make an annual pay- 
ment to L’s brothers. C, by agreement of even date made with L’s bro- 
thers, promised to carry out L’s directions. Held by Innes, J., following 
Dutton v,. Poole (2 Lev. 210, 1 Ventr. 318, affirmed in error in the Exchr. 
Ch. T. Rayin 3038), that the agreement was enforceable against C by L’s 
brothers. Held by Kindersley, J., that the grant by Land the promise by 
C to the brothers of L being one transaction,\there was a sufficient consider- 
ation for the promise within the meaning of the Indian Contract Act, sec. 
2.—4 Madr. 137. 


The administratrix of an estate having agreed to pay S his share of 
the estate if S would give a promissory note for a portion of a barred debt 
claimed by A from her, S executed a promissory note in favor of A, gave it 
to the administratrix, and received his share of the assets. Held that there 
was consideration for the promissory note within the meaning of sec. 2, 
cl.d of the Contract Act, 1872, and that A could recover upon it.—6 
Madr. 351. 


A material alteration made after execution does not vitiate a deed, if 
it be made with the consent of all the parties.—10 Bom. 487. 


While certain hundis were running, the accepter gave the holder, 
the drawer having become bankrupt, a mortgage of certain immoveable 
property as security for the payment of the hundis inthe event of their 
dishonour when they became due. Held, ina suit on the mortgage-deed, 
the hundis having been dishonoured, that there was no consideration, with- 
in the meaning of that term in Act IX of 1872, for the agreement of mort- 
gage, and the same was void under sec. 25 of that Act.—1 Al, 309. 

M had for many years lived with Gas his concubine. In consider- 
ation of such part cohabitation, G, by an agreement in writing dated the 
28th March, 1869, and duly registered, settled an annuity on M, charging a 
portion of his real estate with the payment of such annuity. Held in a suit 


‘¢ Reciprocal promises.” 


* Void agreement.” 


** Voidable contract.’’ 


“<< Void contract.”’ 
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by M against G’s heir, his married wife, to enforce the agreement, that 
consideration for the agreement was not under the Jaw then in force 
moral, nor was the agreement, under the same law, void for want of « 
sideration. Held also that, before M could recover from the defendant by 
the agreement, it was necessary to show that the defendant had received’ 
funds available to meet the claim from the profits of the estate charged 
with the payment of the annuity or other property of G.—1 Al. 478. 


The plaintiff sued to establish an agreement in writing, by which the 
defendants promised to pay him a commission on articles sold through their 
agency in a bazar in which they occupied shops, in consideration of the 
plaintiff having expended money inthe construction of such bazar. Such 
money had not been expended by the plaintiff at the request of the defend- 
ants, nor had it been expended by him forthem voluntarily, but it had 
been expended by him voluntarily for third parties. Held that such ex- 
penditure was not any consideration for the agreement within the meaning 
of sec. 2 (ad) of Act 1X of 1872, and the agrecment did not fall within cl. 
2, sec. 25 of that Act, and was void for want of consideration.—3 Al. 221. 


Past cohabitation would not be an immoral consideration, if consider- 
ation it can properly be called, for a promize to pay a woman an allowance. 
Such a promise, however, is to be regarded as an undertaking by the pro- 
misor to compensate the promisee for past. services voluntarily rendered to 
him, for which no consideration, as defined in the Contract Act, would be 
necessary.—3 Al. 787. 

A person, while under arrest in execution of a decree which had been 
made against him by a Court having no jurisdiction to make it, gave the 
holder of such decree 2 bond for the amount of such decree, plus a small 
sum paid for him for the stamping and preparation of such hkond, in order 
that he mignt be released from such arrest. J/eld that such bond was given 
under duress, and that it was executed without consideration, the small 
sum paid by the holder of such decree for preparing and stamping the 
bond not being in any legitimate sense of the phrase ‘ consideration’’ for 
such bond, and therefore such bond was void.—4 Al. 352. 

The consideration for a mortgage consisted partly of the amount of two 
decrees held by the mortgagee against the mortgapor. The mortgagee 
having sued to enforce the mortgage, the mortgagor pleaded failure of con- 
sideration as a bar to the enforcement of the mortgage. This plea was 
based on the allegation that the mortgagee had not certified the adjust- 
ment of the decrees as provided by section 258 of the Civil Procedure Code, 
and they were still in force under the terms of that section. Per Duthoit, J. 
—That the failure of the mortgagee to certify the adjustment of the decrees 
did not constitute a failure of consideration, becanse he did not covenant 
to certify such adjustment, and it was not, in fact, necessary for him to do 
so; because he could not seek execution of the decrees on the ground that, 
though unsatisfied, they were still in force under section 258 without be- 
coming liable to penalties; and because ifthe mortgagor considered the 
entering up of the adjustment of the decrees to be imperative, he had his 
remedy by application to the Court in the terms of sec. 258. Per Mahmood 
J.—That the adjustment of a decree out of court, if never certified to the 
Court, is under section 258, ineffectual only so far as the execution of the 
decree is concerned ; that there is nothing in the Contract Act to make 
such an adjustment invalid as the consideration for an agreement ; that an 
ngreemeut founded on such consideration may be enforced without defeat- 
ing the objects of section 258 ; and that consequently there was, in respect 
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of the amount of the decrees, valid consideration for the mortgage. Guna- 
mani Dasi v. Pran Kishori Dasi, Meer Mahomed Kazem Jowharry v. 
Khetoo Bibee, Gani Khan ». Poonjo Behary Sein, Davlata v. Ganesh, 
Shashtri, Shadi v. Ganga Sahai and Sita Ram v. Mahipal followed. Patan- 


kar v. Devji and Pundurang Ramchandra Chowghule v. Narayan dissent- 
ed from.-—7 Al, 124. 


CHAPTER I. 
OF THE COMMUNICATION, ACCEPTANCE, AND REVOCATION 
or PROPOSALS. 


3. The communication of proposals, the acceptarnte of 

Communication, accept- Proposals, and the revocation of propo- 

aud revocation of pros sals and acceptances, respectively, are 

pose: deemed to be made by any act or omis- 

sion of the party proposing, accepting, or revoking, by which 

he intends to communicate such proposal, acceptance, or re- 
vocation, or which has the effect of communicating it. 

Note. 


A letter of acceptance to a proposer, not correctly addressed could not, 
although posted, be said to have been “ put in a course of transmission” to 
him, within the meaning of sec. 4 of the Contract Act (IX of 1872). Town- 


send’s Case referred to.—I. L. R., 9 Al. 366. 
4. ‘The communication of a proposal is complete when 
Communication, when it comes to the knowledge of the person 
complete. to whom it is made. 
The communication of an acceptance is complete, 


as against the proposer, when it 1s put in a course of 
transmission to him, so as to be out of the power of the ac- 
ceptor ; 

as against the acceptor, when it comes to the knowledge 
of the proposer. 

The communication of a revocation is complete, 


as against the person who makes it, when it is put into 
a course of transmission to the person to whom it is made, so 
as to be out of the power of the person who makes it ; 
as against the person to whom it is made, when it comes 
to his knowledge. 
Illustrations. 
(a.) A proposes, by letter, to sell a house to B at a certain price. 


The communication of the proposal is complete when B receives the 

letter. 
(b.) B accepts A’s proposal by a letter sent by post. 
The communication of the acceptance is complete, 
as against A when the letter is posted ; 
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as against B when the letter is received by A. 

(c.) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is des- 
patched. It is complete as against B when B receiver it. 

B revokes his acceptance by telegram. B’s revocation is complete as 
against B when the telegram is despatched, and as against A when it re- 


aches him. 
Notes. 


A letter containing a request to borrow a certain sum of money, pro- 
mising that the same should be repaid with interest on a certain day, is 
not liable to stamp duty. It is not a promissory note, but a mere proposal 
undertisection 4 of the Indian Contract Act TX. of 1872.—I. L. R., 13 


Bom. 669. 
See I. L. R., 9 Al. 366, noted under sec. 3. 

5. <A proposal may be revoked at any time before the 

communication of its acceptance is com- 
and neccvianves, Pols plete as against the proposer, but not 
afterwards. 

An acceptance may be revoked at any time before the 
communication of the acceptance is complete as against the 
acceptor, but not afterwards. 

Illustration. 


A proposes, by a letter sent by post, to sell his house to B. 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment when 
B posts his letter of acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when 
the letter communicating it reaches A, but not afterwards. 


Revocation how made. 6. A proposal is revoked— 

(1) by the communication of notice of revocation by the 
proposer to the other party ; 

(2) by the lapse of the time prescribed in such proposal 
for its acceptance, or, if no time is so prescribed, by the lapse 
of a reasonable time without communication of the accept- 
ance ; 

(3) by the failure of the acceptor to fulfil a condition 
precedent to acceptance; or 

(4) by the death or insanity of the proposer, if the fact 
of his death or insanity comes to the knowledge of the accep- 
tor before acceptance. 

Acceptance must be ab- 7. In order to convert a proposal 
solute. into a promise, the acceptance must— 

(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable manner, 
unless the proposal prescribes the manner in which it is to be 
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accepted, If the proposal prescribes a manner in which it is 
to be accepted, and the acceptance is not made in such man- 
ner, the proposer may, within a reasonable time after the ac- 
ceptance is communicated to him, insist that his proposal 
shall be accepted in the prescribed manner, and not other- 
wise ; but, if he fails to do so, he accepts the acceptance. 


8. Performance of the conditions of a proposal, or the 
Acceptunce by perform. acceptance of any consideration for a 
ing conditions or receiving reciprocal promise which may be offered 
aera with a proposal, is an acceptance of the 
proposal. 
9. In so far as the proposal or acceptance of any pro- 
Promises, express and mise 1s made in words, the promise is 
implied: said to be express. In so far as such 
proposal or acceptance is made otherwise than in words, the 
promise is said to be implied. 


CHAPTER II. 
Or Conrracrs, VOIDABLE CONTRACTS, AND voip AGREEMENTS, 


10. All agreements are contracts* if they are made by 

What agreements are the free consent of parties competent to 

contracts. contract, for a lawful consideration, ft and 

with a lawful object, and are not hercby expressly declared 
to be void. 

Nothing herein contained shall affect. any Jaw in force 
in British India, and not hereby expressly repealed, by which 
any contract 1s required to be made in writing or in the pre- 
sence of witnesses, or any law relating to the registration of 
documents.+{ 

Notes. 

According to Hindu Jaw, arrears of interest more than sufficient to 
double the debt are not recoverable, and the law upon this point was not 
affected by the Act (XXVIII of 1855) forthe repeal of the Usury Laws, 
not by sec. 10 of the Contract Act. Semble.—The rule of Hindu law in 


question has not porperly anything to do with the legality or illegality of 
any contract, but is rather a rule of limitation.—I. L. R., 5 Cal. 867. 

A contract entered into with a minor is merely voidable at the option 
of the minor; and there is nothing to prevent him suing thereon, suppos- 
ing the contract to be otherwise valid.—11 Cal. 522. 

A money-bond taken by a minor is good in law, and may be sued on. 
—13 Bom. 50 


# See sec. 2, cl. h, supra. + See sec. 25, exp]. 2, and sec. 102, infra. 
Tt See Now Act III. of 1877. 
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The defendants in Bombay charters a ship from the plaintiffs which 
was described in the charter-party as of the measurement of about 2,700 
—2,800 tons nett register. The ship had never been in Bombay and was 
wholly unknown to the defendants. Evidence was given that in the nego- 
tiations for the charter-party the plaintiffs stated to the defendants that 
the ship was certainly not more than 2,800 tonnage register. She, however, 
turned out to be of the registered tonnage of 3,045 tons, and the defend- 
ants refused to acvept her in fulfilment of the charter-party. Held, that 
the defendants were entitled to treat the contract ag void by reason of the 
erroneous statement of the plaintiffs with regard to the size of the ship.— 


14 Bom. 241. 
11. Every person is competent to contract who is of the 
Who are competent to age Of majority according to the law to 
contract. which he issubject,* and who is of sound 
mind and is not disqualified from contracting by any law to 
which he is subject. 


Notes. 

On a reasonable construction of the whole of Reg. X of 1793, a ward 
of Court, duly constituted as such, is not thereby absolutely incapacitated 
from contracting, but the power of the ward tocontract is taken away so 
far as regards all property which, under the provisions of the law, comes 
under the charge and control of the Court of Wards. The view taken by 
the Courts of the Regulation and Acts concerned with the Court of Wards 
in Bengal is, that although the possession of a revenue-paying property is 
a condition precedent to the jurisdiction of the Court of Wards attaching, 
yet when once that jurisdiction has attached, all the property of the ward 
comes under the control and management of the Court.—lI. L. R., 8 Cal. 


620. 
See I. L. R., 18 Bom. 50 and 11 Cal. 522, noted under sec. 10. 
13. A person is said to be of sound mind for the pur- 
What ie a sound ming POSC Of making a contract if, at the time 
for the purposes of con- When he makes it, he is capable of under- 
eee standing it, and of forming a rational 
judgment as to its effect upon his interests. 

A person who is usually of unsound mind, but occasion- 
ally of sound mind, may make a contract when he is of sound 
mind. 

A person who is usually of sound mind, but occasionally 
of unsound mind, may not make a contract when he is of un- 
sound mind.t 

Illustrations. 
(a.) A patient in a lunatic asylum, who is at intervals of sound mind, 
may contract during those intervals. 
(b.) A sane man, who is delirious from fever, or who is so drunk that 
he cannot understand the terms of a contract, or form a rational judgment 


* see Act IX. of 1875. For exception to this rule in the case of emigrants, See 
Act I. of 1882, sec. 11 and Act XXI, of 1883, sec. 39. 
+ But see sec . 68, infra, 
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as to its effect on his interests, cannot contract whilst such delirium or 
drunkenness lasts. , 

13. Two or more persons are said to consent when 
they agree upon the same thing in the 
same sense. 

Notes. 

On the 3rd March, 1881, N drew a bill in English at Cawnpore in favour 
of F on a Calcutta firm, and gave it to F’s agent, who did not understand 
English. F’s agent kept the bill till the 10th March 1881 without ascer- 
taining its nature. On that date the Calcutta firm on which the bill was 
drawn became insolvent. F subsequently sued N for the money he had 
paid for the bill, on the ground that his agent had asked N for a bill drawn 
on himself, and not one drawn on the Calcutta firm. N asserted in defence 
to the suit that F’s agent had not asked for a bill drawn on himeelf, bnt 
merely for a bill on Caleutta. Held that assuming that the sale of the bill 
was void by reason of both parties being under a mistake as to the bill, yet 
F' could not recover the amount of the bill from N, because his agent had 
been guilty of gross negligence in taking the bill and keeping it so long 
without ascertainingits nature and applying for redress.—1.L.R., 4 Al. 334. 

See I. L. R., 3 Bom. 242, noted under sec. 18;14 Bom. 241, noted 


under sec. 10. 


*“ Consent’’ defined. 


14. Consent is said to be free when 
it is not caused by— 

(1) coercion, as defined in section fifteen, or 

(2) undue influence, as defined in section sixteen, or 

(3) fraud, as defined in section seventeen, or 

(4) misrepresentation, as defined in section eighteen, or 

(5) mistake, subject to the provisions of sections twenty, 
twenty-one, and twenty-two. 

Consent is said to be so caused when it would not have 
been given but for the existence of such coercion, undue in- 
fluence, fraud, misrepresentation, or mistake. 

Wote.—See I. L. R., 14 Bom. 241, noted under sec. 10. 

15. ‘* Coercion” is the committing, or threatening to 
commit, any act forbidden by the Indian 
Penal Code, or the unlawful detaining, 
or threatening to detain, any property, to the prejudice of 
any person whatever, with the intention of causing any per- 
son to enter into an agreement. 

Explanation.—-It is immaterial whether the Indian Penal 
Code is or is not in force in the place where the coercion is 
employed. 


‘Free consent’’ defined. 


““Coercion”’ defined. 


Illustration, 

A, on board an English ship on the high seas, causes B to enter into 
an agreement by an act amounting to criminal] intimidation under the 
Indian Penal Code. 

A afterwards sues B for breach of contract at Calcutta. 
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A has employed coercion, although his act is not an offence by the law 
of England, and although section 506 of the Indian Penal Code was not ip 
force at the time when or place where the act was done. 


° Notes. 

In execution of a decree the plaintiff purchased certain property. Sub- 
sequently the defendaut, in execution of another decree against the former 
owner of the property, proceeded to exccute his decree against the same 
property. The plaintiff thereupon preferred a claim, which was disallow- 
ed, as he had not then obtained, and consequently could not produce, the 
sale certificate. In order to prevent the sale hethen paid the amount of 
the defendant’s decree into Court, and subsequently instituted a suit 
against the defendant to recover the amonnt so paid into Court.to prevent 
the sale. The defendant contended that the amount was paid voluntarily and 
could not be recovered back. Held, following Dooli Chand v. Raum Kishen 
Sing, LD R., 8I. A., 93;S.C., 1. L. R, 7 Cal. 648, that it was not a volun- 
tary payment, and that the plaintiff was entitled to adecree. Fatima 
Khatoon Chowdrain v. Mahomed Jan Chowdhry, 12 Moore’s I. A., 65; S. 
C., 10 W. R., P. C., 29, referred to. Asibun v. Ram Proshad Das, 1 Shome, 
25, doubted.—I. L. R., 15 Cal. 656. 

The minor widow of a deceased Hindu of the Komati or Vaisya caste 
(who had authorized her to adopt a son) corporeally accepted a boy as in 
adoption from his natural father who (semble) belonged toa different got- 
ram from her deceased husband, There were no formal declarations of 
giving and taking the child, and datta homam was not performed. At the 
time when the child was handed over to the widow her husband’s corpse 
was still in the house, and the relatives of the child and other members of 
the caste obstructed the removal of the corpse until the child had been ac- 
cepted as above and the widow had exccuted a deed of adoption :— Held, 
that there was no valid adoption by the widow. J’er cur.—We cannot say 
that obstructing the removal of a corpse by the deceased’s widow or her 
guardian, unless she made an adoption and signed a document is not an 
unlawful act or not an act such as is defined by sec. 15 or 16 of the Undian 
Contract Act. Dicta in Mahasheya Shosinath Ghose vw. Srimati Krishna 
Soondari Dasi (1) as to incidents of a formal adoption discussed. Obser- 
vations on the necessity of datta homam in a ceremonial adoption among 
members of a twice-born class, and on an adoption taking place during tke 
pollution of the adoptive parent.—13 Madr. 214. 

 Seel. L. R., 4 Al. 352, noted under sec. 2. 
“Undue influence’ de- 16. ‘* Undue influence’”’ is said to 


fined. be employed in the following cases :— 


(1.)—When a person in whom confidence 1s reposed by 
another, or who holds a real or apparent authority over that 
other, makes use of such confidence or authority for the pur- 
pose of obtaining an advantage over that other, which, but 
for such confidence or authority, he could not have obtained : 

(2.)— When a person, whose mind is enfeebled by old age, 
illness, or mental or bodily distress, is so treated as to make 
him consent to that to which, but for such treatment, he 
would not have consented, although such treatment may not 
amount to coercion. 
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Notes. 

In a transaction between two persons where one is go situated as to be 
under the control and influence of the other, the Courts in this country 
have to see that such other does not unduly and unfairly exercise that in- 
fluence and control] over such person for his own advantage or benefit, or for 
the advantage or benetit of some religious object in which he ig interested, 
and will call upon him to give clear and cogent proof that the transaction 
complained of was such a one as the law would support and recognise. 
Where a fiduciary or quasi-tiduciary relation had cxisted courts of equity 
have invariably placed the burden of sustaining the transaction upon the 
party bencfited by it, requiring him to show that it was of an unobjectior- 
able character and one which it ought not to disturb. The exercise of this 
beneficial jurisdiction is not confined to cases only between guardian and 
ward, attorney and client, father and son, but the relief thus granted stands 
upon # general principle, applying to all the variety of relations in which 
dominion may be exercised by one person over another. The plaintiff, who 
on the death of the widow of his brother became entitled to the estate of 
the deceased, found himself resisted in his claim by wealthy relatives. He 
was a man without means. The defendant took him to his house, kept him 
there, found him all the money iorthe purpose of carrying on his litiga- 
tion with his relatives, in which the plaintiff succeeded. While the litiga- 
tion for mutation of names in respect of the property was pending inthe 
Revenue Court, and while plaintiff was residing with the defendant, he exe- 
cuted a sale-deed in favor of defendant’s brother for the nominal consider- 
ation of Rs. 9,500, or half the property he claimed ; and again, shortly 
after the mutation case had terminated in his fuvor, he executed a deed of 
endowment of the remaining half in favor of a temple founded by the an- 
cestor of the defendant, and in which the defendant was interested, and the 
result was that plaintiff was left as poor as he was when he first came into 
the defendant’s hands. Plaintiff sued for cancellation of the deed of en- 
dowment, on the ground that the same had been obtained from him by the 
exercise of undue influence and by means of fraud, and obtained a decree. 
On appeal by the defendant it was held that, looking at all the facts, such 
a relation between plaintiff and defendant in the course of the year 1885 
had been established as to cast upon the latter the oblization of satisfying 
the Court that the transaction, which was given effect to by the deed of 
endowment, was an honest bona fide transaction and one that ought to be 


upheld.—I. L. R., 10 Al. 535. 
See I. L. R., 13 Madr. 214, noted under sec. 15. 


17. ‘‘ Fraud” means and includes any of the following 
acts committed by a party to a contract,* 
or with his connivance, or by his agent, f 
with intent to deceive another party thereto or his agent, or 
to induce him to enter into the contract :*— 


(1.)—The suggestion, as a fact, of that which is not true, 
by one who does not believe it to be true ; 

(2.)\—The active concealment of a fact by one having 
knowledge or belief of the fact ; 


“ Wrand” defined. 








* Read ‘agreement.’ - +t Compare sec. 238, infra. 
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(3.)—A promise made without any intention of perform- 
ing it; 
(4.)—Any other act fitted to deceive ; 


(5.)—Any such act or omission as the law specially de- 
clares to be fraudulent. 


Explanation.—Mere silence as to facts likely to affect the 
willingness of a person to enter into acontract,* is not fraud, 
unless the circumstances of the case are such that, regard be- 
ing had to them, it is the duty of the person keeping silence 
to speak,t or unless his silence is, in itself, equivaleut to speech. 


Illustrations. ° 


(a.) A sells, by auction, to B, a horse which A knows to be unsound. A 
says nothing to B about the horse’s unsoundness. This isnot fraud in A. 

(6.)B is A’s daughter, and has just come of age. Here,the relation bet- 
ween the parties would make it A’s duty to tell Bif the horse is unsound. 


(c.) B says to A, “If you do not deny it, I shall assume that the horse 
is sound.” A says nothing. Here A’s silence is equivalent to speech. 
(d.) A and B, being traders, enter upon a contract.* A has private in- 


formation of a change in prices which would affect B’s willingness to pro- 
ceed with the contract.* A is not bound to inform B. 


Notes. 


In asuit brought fo recover Rs. 815, principal and interest due accord- 
ing to the terms of a registered mortgage bond, it was found that the 
plaintiff had fraugulently altered the terms of the bond prior to registration 
(1) by inserting a condition, making the whole sum payable upon default 
of payment of any instalment, and (2) by doubling the rate of interest. 
The defendant admitted in his written statement that he had received a 
certain portion of the consideration for the bond from the plaintiff. At the 
trial the plaintiff claimed toamend the plaint and recover the first instal- 
ment according tothe terms of the bond as executed by defendant :—Held, 
by the Full Bench (Kernan, Offig. C. J.. Muttusami Ayyar, Hutchins, Par- 
ker and Handley JJ.) that the suit must be dismissed. Per Kernan and 
Muttusami Ayyar, JJ.—The devision in Ramasamy Son’s case is in con- 
firmity with the law of England. Per Kernan, Hutchins, Parker and Hand- 
ley, JJ.—The rule in Master v. Miller is in consonance with equity and 
good conscience and applicable to the mufassal. Per Mattusami Ayyar, J. 


--That rule is more penal than equitable, but having been adopted by the 
courts since 1866 must be followed.—l. L. R., 9 Madr. 399. 


If a vendor has been guilty of fraud within the meaning of sec. 17 of 
the Indian Contract Act by actively concealing a fact which it was mate- 
rial for the purchaser to know, and the purchaser was induced thereby to 
purchase, the fact that the purchaser by exercise of ordinary diligence 
might have ascertained the truth affords no answer to a suit to recover the 


purchase money. Such a case does not fall within the exception to sec. 19. 
of the Contract Act.—11 Madr. 419. 


‘‘ Misrepresentation” de-  - 18. ‘* Misrepresentation” means 
ones: and includes— 


* Read ‘ayreement,’ t See sec. 143, infra. 
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(1) the positive assertion, in a manner not warranted by 
the information of the person making it, of that which is not 
true, though he believes it to be true ; 

(2) any breach of duty which, without an intent to de- 
ceive, gains an advantage to the person committing it, or any 
one claiming under him, by misleading another to his preju- 
dice, or to the prejudice of any one claiming under him ; 

(3) causing, howeverinnocently, a party to an agreement, 
to make a mistake as to the substance of the thing which is 
the subject of the agreement. 


Notes. 

J having represented to C that there were good roads, metalled to 
within six or seven miles of the place where he wanted C to forward a cer- 
tain engine and boiler, and a fair kucha road the remainder, C relying on 
his statement, agreed to forward the same to the place of destination for a 
certain sum, part of which C received on different occasions, and duly for- 
warded to the place the engine, but, on passage across aniron suspension 
bridge on the road being refused to the boiler by the officer in charge of 
the bridge on account of its weight, C threw up the contract. J, having 
conveyed the boiler across the nala spanned by the bridge, and finally, to 
the place of destination, sued to recover from C the money expended by him 
in so doing, alleging breach of contract. It was held that the suit was 
rightly dismissed on the ground that the agreement was voidable by C 
under the provisions of sec. 19 of Act IX of 1872. It was also held that 
the plaintiff could not recover in suit any portion of the moneys advanced 
to the defendant.—4 H. C. R., (N.-W. P.) 350. 


The firm of Nicol and Co. having suspended payment, a general meet- 
ing of creditors was convened, at which it was unanimously resolved that 
the business of the firm should be wound up by voluntary liquidation under 
the supervision of a committee ; and that the winding up should be con- 
ducted by two trustees under the supervision and control of the said com- 
mittee. At a subsequent meeting of the creditors the above resolntions 
were confirmed, and it was further resolved that a composition-deed 
should be prepared in pursuance of the terms of the above resolutions. 
The adoption of this last resolation was strongly pressed upon the meeting 
by the Solicitor for the insolvent firm on the ground that the mode of pro- 
cedure therein proposed was proposed solely in the interests of the credi- 
tors. Entirely repudiated the idea that the members of the firm were to 
obtain any benefit by the proposed measure. No mention was made at 
either of the meetings of any release to be given to the parties. The plain- 
tiffs were creditors of Nicol & Co., and R, 8S, and B, were their respective 
agents in Bombay. R,S, and B, attended the said meetings on the plain- 
tiffs’ behalf, and were appointed members of the committee of supervision 
and control. <A few days after the last mentioned meeting, M, one of the 
partners of the insolvent firm, called upon R, who at the time was deep] 
engaged in pressing and important business. M produced a deed which had 
been prepared by the solicitors of the firm, and which contained a clause 
by which the creditors, in consideration of the assignment of the estate to 
trustees, released and discharged the members of the firm from all claims. 
M was aware of the existence of the release in the deed. He asked R, to 
execute the deed, stating that it was the “ trust deed.” KR requested M to 

26 
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leave the document; saying that he would go over it, and return itin the 
course of the day. M then earnestly pressed him to execute the document 
at once, stating that it was of the utmost importance that no time should be 
lost, as the native creditors were coming to his office, and that it was ne- 
cessary that all the members of the committee of supervision should sign 
first. R, objected to sign the document without reading it,and M thereupon 
led him to suppose that the deed only carried out what was agreed to at 
the creditors’ meeting. Upon the faith of that assurance, R executed the 
deed on behalf of the first plaintiffs in the belief that it was nothing more 
than an assignment to trustees for the benefit of creditors. Subsequently, 
on the same day, M took the deed to S, and asked him to sign. S was also 
engaged in pressing business, and asked Mto leave the deed for perusal ; 
but M gave the same reason for not doing so that he had given to R, and 
further stated that R had signed, and that he (M) hoped that S would also 
sign. S glanced at the deed, aud being assured by M that it was inorder, 
thereupon on the faith of that assurance, and believing that the deed was 
nothing morethan an assignment of the estate to the trustees, executed 
the deed on behalf of the second plaintiffs without reading it. M on the 
same day took the deed, with the signature of R and S attached thereto, to 
B, who was also engaged in pressing business, and asked him to sign it. 
After some conversation, B said to M: “ The deed, then, is merely an 
assignment of the firm’s effect for the creditors,” and M replied in the affir- 
mative. B then on behalf of the third plaintiffs, executed the deed with- 
out reading it, believing it to be merely an assignment of the estate to the 
trustees. On the 15th October, R and B heard that the deed contained a 
release by the creditors to the debtors, and on the 16th October S was also 
for the first time informed of it. On the I6th October, R and S wrote a 
letter to M repudiating their signatures, and refusing to be bound by the 
deed ; and on the 26th October, B caused a similar letter to be written to 
M’s solicitor. The plaintiffs sued to have the signatures of their said 
agents and managers severally cancelled, and to have it declared that the 
deed was not binding on the plaintiffs. Held that, having regard to what 
passed at the meetings of creditors, the deed, so far as it operated as a re- 
lease, was a different deed from that which R, S and B either intended to 
execute, or thought they were executing when they affixed their signatures, 
and that, not having read the deed, but having trusted to M to inform them 
as to its contents, their signatures could not be held to be a consent toits 
contents, and that, therefore, so far as the deed operated as a release, their 
signatures were null. Held also that, under the special circumstances of 
the case, it became the duty of M to communicate to R, S, and B the ex- 
istence of the release, and that, not having done so, he committed a breach 
of duty, such as is conteinplated by clause 2 of sec. 18 of the Contract Act 
(1X of 1872). Held, alsothat, under the circumstances, R, S, and B had 
not the means of discovering the truth with ordinary diligence, and that 
the exception to section 19 of the Contract Act was uot applicable.—I. L. 
R., 3 Bom, 242. 


On the 9th October, 1878, the National Bank purchased from the N 
company a bill of exchange for 4,000 dollars, equjvalent. to Rs. 8,680, drawn 
by the N company upon the firm of N K & Co., of Hongkong. The bill 
was in the following form: “Sixty days after sight of this first of Ex- 
change (second the third of same tenor and date not being paid) pay to the 
order of the National Bank of India the sum of dollars four thousand only 
(value received), and place the same to account of Nursey Kessowji, Ghe- 
Jabhoy Padumeey, Directors. Nursey Kessowji, Secretary, Treasurer, and 
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Agent, The Nursey Spiuning and Weaving Company, Limited.’’ The bill 
was duly accepted and presented for payment, but was dishonored. On the 
6th January 1879, the Bank gave notice of dishonor, and demanded pay- 
ment from the Company as drawers of the bill. On the 18th January 1879, 
the N Company was ordered to be wound up, and the Bank sent in a claim 
against the Company as drawers of the bill, and subsequently sent in an 
alternative claim for Rs. 8,630, being the “‘ amount paid by the bank to 
and received by the Company.” Held, on the authority of In re The New 
Fleming Spinning and Weaving, Limited (I. L. R., 4 Bom. 275), that 
having regard to the form of the bill, the N Company could not be made 
liable as drawers, but held also that the bank was entitled to recover the 
amount of the bill from the N company as money received to the use of the 
bank, on the ground that the directors of the N Company, while acting 
within their authority, had sold to the bank on behalf of the Company, as 
a bill, upon which the Company was liable, one upon which the Company 
was not liable, and had, therefore, been guilty of misrepresentation within 
meaning of secs. 18 and 19 of the Indian Contract Act (IX of 1872).— 
© Bom. 92. 


See I. L. R., 4 Cal. 801, noted under sec. 19; 14 Bom. 241, noted 
under sec. 10. 
19. When consent to an agreement is caused by coer- 
of agreoments Clon, undue influence, fraud, or musre- 
Frse Consenh: presentation, the agreement 1s a contract 
voidable at the option of the party whose consent was so 
caused. 

A party to a contract, whose consent was caused by fraud. 
or misrepresentation, may, if he thinks fit, insist that the con- 
tract shall be performed, and that he shall be put in the posi- 
tion in which he would have been if the representations made 
had been true. 


Exception.—If such consent was caused by misrepresenta- 
tion or by silence, fraudulent within the meaning of section 
seventeen, the contract, nevertheless, is not voidable, if the 
party whose consent was so caused had the means of discover- 
ing the truth with ordinary diligence. 


Ezxplanation.—A fraud. or misrepresentation which did not 
cause the consent to a contract of the party on whom such 
fraud was practised, or to whom such misrepresentation was 
made, does not render a contract voidable. 

Illustrations, 


(a.) A, intending to deceive B, falsely represents that five hundered 
maunds of indigo are made annually at A’s factory, and thereby induces B 
to buy the factory. The contract is voidable at the option of B. 


(b.) A, by a misrepresentation, leads B erroneously to believe that five 
hundred maunds of indigo are made annually at A’s factory. B examines 
the accounts of the factory, which show that only four hundred maunds of 
indigo have been made. After this B buys the factory. The contract is not 
voidable on account of A’s misrepresentation. 


CONTRAOTS. [Sec. 20. 


(c.) A fraudulently informs B that A’s estate is free from incumbrance. 
B therenpon buys the estate. The estate is subject to a mortgage. B may 
either avoid the contract, or may insist on its being carried out and the 
mortgage-debt redeemed.* 

(d.) B, having discovered a vein of ore on the estate of A, adopts 
means to conceal, and does conceal, the existence of the ore from A. 
Through A’s ignorance B is enabled to buy the estate at an under-value. 
The contract is voidable at the option of A. 

(e.) A is entitled to succeed to an estate at the death of B; B dies: C, 
having received intelligence of B’s death, prevents the intelligence reach- 
ing A, and tbus induces A to sell him his interest in the estate. The sale 
is voidable at the option of A. 

Notes. 

A contracted with B to sell him 975 maunds of rice, the whole con- 
tents of a certain golah at Kalyagunge (near which place B resided), ata 
certain rate. B paid to A certain earnest-money, and agreed to remove the 
whole of the rice, after weighing, on or before a certain date. B transfer- 
red his contract to C, who, through his servant, took delivery from A of 
130 maundgs, paying to A Rs. 1,000 ; but subsequently refused to take de- 
livery of the residue, as he alleged it to be of inferior quality to that con- 
tracted for. The golah was accidentally burnt, and the residue of the rice 
destroyed. In asuit by A to recover from B the balance of the purchase- 
money (after deducting the payments made) under the contract: Held that 
the sale was complete, and the ownerships, with the risk of loss in the rice 
sold, passed to B under secs. 78 and 86 of the Contract Act, because the 
Contract was for ‘‘ ascertained goods” for which B had paid earnest-money 
and taken part delivery ; and that it was not open to B to rescind the sale 
on alleging and proving 8 breach of warranty on the part of A, unless he 
could bring the case within the provisions of sec. 19 ; but that he was pre- 
cluded from so doing, because he might have discovered the inferiority of 
the quality of the rice by using “ ordinary diligence.’’—I. L. R., 4 Cal. 801. 

See 4 H. C. R.,(N.-W. P ) 350; I. L. R., 3 Bom. 242; 5 Bom. 92, noted 
under sec. 18; 4 Al. 352, noted under sec. 2; 11 Madr. 419, noted under 
sec. 17 ; 14 Bom. 241, noted under sec. 10. 


: 20. Where both the parties to an 
Agreement void where ‘ 
both parties are under agreement are under a mistake as to a 
aaa as to matter of matter of fact essential to the agreement, 
j | the agreement is void. 


Explanation.—An erroneous opinion as to the value of 
the thing which forms the subject-matter of the agreement 
is not to be deemed a mistake as to a matter of fact. 


Illustrations. 

(a.) A agrees to sell to B a specific cargo of goods supposed to be on 
its way from England to Bombay. It turns out that, before the day of the 
bargain, the ship conveying the cargo had been cast away, and the goods 
lost. Neither party was aware of these facts. The agreement is void. 

(b.) A agrees to buy from Bacertain horse. It turns out that the 
horse was dead at the time of the bargain, though neither party was aware 
of the fact. The agreement is void. 


® Read ‘ paid off’ or ‘ discharged.’ 
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(c.) A, being entitled to an estate for the life of B, agrees to sell it to 
C. B was dead at the time of the agreement, but both parties were igne- 
rant of the fact. The agreement is void. 


Notes. 

The plaintiff, a minor, was, as daughter and one of the heirs of A, en- 
titled to 7-24ths of his eatate. The value of A’s estate was uncertain, and 
depended on whether or not A had been a partner in business with M, and 
whether or not a sum of Rs. 30,000 had been paid by M to A in satisfaction 
of all claims which A had against Min respect of the estate of K, a de- 
ceased brother of A and former partner in the same business. M having, 
on A’s death, possessed himself of all the estate of A, the plaintiff brought 
a suit against M, in which a decree was made ordering an account to be 
taken of the estate of A which had come into the hands of M. Pending 
such account, M died, leaving a will, by which he appointed the son of A and 
another his executors, and the suit was revived against them. In their 
application for probate they stated that the value of M’s estate, so far as 
they had been able to ascertain and were aware, was Rs. 4,411,000. Short- 
ly after probate was granted, negotiations were entered into between tbe 
executor and the advisers of the plaintiff for a compromise, and a petition 
was, with the concurrence of the executors, presented by the plaintiff to 
the Court, asking for its sanction to the terms agreed upon by the parties, 
which were, that the plaintiff should receive Rs. 20,000 in full otf all de- 
mands, and Rs. 5,000 for her costs of suit. This petition took, as the value 
of M’s estate, the amount stated by the executors in their application for 
probate, and stated that the value of A’s estate, in case the above mention- 
ed payment by M was proved, would be Rs. 30,000, and in case it was not 
proved, then a moiety of the estate of M; and that, considering the diffi- 
culties the plaintiff had to meet in proving her case, and with a view to put 
an end to further trouble, litigation, and expense, the above terms had been 
agreed to om her behalf. These terms of compromise were sanctioned by 
the Coprt on the 11th September, 1876. Shortly afterwards, further pro- 
perty was discovered belonging to the estate of M. The plaintiff brought 
@ suit against the executors to set aside the compromise, alleging that the 
terms had been accepted by her on the faith of the representation made 
by tke executors in their application for probate, and charging them with 
wilful and fraudulent concealment. There was evidence to show that some 
of the property subsequently discovered was such that the defendants as 
executors ought to have known, even if they did not know of its existence 
at the time of the compromise. Held that, even though the executors had 
no such knowledge, and there was no actual fraud, yet there was such cul- 
pable ignorance and neglect of duty on their part as to amount to such 
fraud, and to carry with it the consequence of knowledge, and as the com- 
promise had in consequence been entered into by the parties and sanction- 
ed by the Court under a misapprehension of material fact, the plaintiff was 
entitled to have the compromise set aside, and the parties restored to their 
rights in the former suit at the time it was effected. Per Pontirex, J.—In 
cases where the sanction of the Court is required, as where there is an in- 
fant concerned, cach party is bound to see that the materials on which the 
sanction of the Court is asked forare unimpeachable. Per Pontirsex, J.— 
Quaere.—W hether in this suit, if the questions were found to arise, it would 
be necessary for the Court to consider whether it would be for the benefit 
of the minor that the compromise should be set aside ? Per Garrnu, C. J.— 
Semble.—Even if it only appeared that the compromise had been entered 
into and sanctioned under an entire mistake of the parties and of ‘the Court 
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with regard to the subject-matter of the agreement, it ought to bg set aside 
under sec. 20 of the Contract Act. Per Gartu, C.J.—In a substantive suit 
by a minor to set aside a compromise made with the sanction of the Court 
obtained by fraud or mistake, it is not in the province of the Court to in- 
quire whether it would or would not be for the benefit of the minor that the 
compromise should be set aside ; though it might be otherwise on an ap- 
plication for review to the Court which granted the sanction.—I. L. R., 6 
Cal. 687. 

See I. L. R., 4 Al. 334, noted under sec. 13; 4 H. C. R., (N.-W. P.) 
350, noted under sec. 18. 


91. <A contract is not voidable because it was caused 
Effect of mistakes asto by a mistake as to any law in force in 
law. British India; but a mistake as to a law 
not in force in British India has the same effect as a mistake 
of fact. 


Illustrations, 

A and B make a contract grounded on the erroneous belief that a 
particular debt is barred by the Indian Law of Limitation. The contract 
is not voidable. 

A and B make a contract grounded on an erroneous belief as to the law 
regulating bills of exchange in France. The contract is voidable. 


Wotes. 

By an agreement in writing, defendants, trustees of a temple, in con- 
sideration of an advance of money which they represented was required to 
pay off debts incurred for the benefit of the temple, granted to plaintiff a 
lease of the right to manage the temple lands, and plaintiff promised that 
he would repay himself out of the profits to be derived from the lands and 
that neither the defendants nor their family property should be made liable 
for the debt. In a suit by plaintiff against a tenant of the temple lands, 
this lease was held to be void for illegality. Defendants subsequently re- 
sumed management and plaintiff sued them to recover the money advan- 
ced by him. It was found that the agreement was entered into by both 
parties under a mistuke as to the validity of the lease :—Held tkat, assum- 
ing sec. 65 of the Contract Act was notintended to vary the rule, that a 
mistake of law is no ground for relieving a party from his own contract, 
plaintiff was nevertheless entitled to recover on the ground that the agree- 
ment which provided for repayment was collateral and had failed. An 
agreement that an obligation which is contracted shall be discharged in 
some particular mode is collateral to the primary contract which created 


the obligation, though the two agreements may be mixed up in one con- 
tract.—I. L. R., 9 Madr. 441. 


In 1848, B and R mortgaged a piece of land to V. It was to be re- 
deemed in eight years, or else to become the absolute property of the mort- 
gagee. It was not redeemed ; and in 1859, B., in whose name the land was 
entered in the Government records, executed a vazinama in favour of V, 
and V passed a kabulayat accepting the land. Band R then became V’s 
tenants, and were, as such, successfully sued by him for rent in 1863. In 
1872, V sold the land to N, who again sold it to the defendant. The plain- 
tiff, an. purchaser from the original mortgagors (B and R) of their alleged 
equity of redemption, filed the present suit to redeem the property. Held, 
that. as the razinama given by B contained no reservation, and as it was 
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accompanied by a transfer of possession, it had the effect of a conveyance 
of all the mortgagor’s rights to the mortgagee. It operated to extinguish 
the equity of redemption, notwithstanding any misconception or ignorance, 
on B’s part, of his rights as mortgagor. Under the Indian Contract Act 
(IX of 1872, sec. 21), error of law does not vitiate a contract, much less 
will it annul a conveyance after the lapse of many years, unless there has 
been some fraud or mis-representation and an absence of negligence.—11 
Bom. 174, 


82. <A contract is not voidable 
Contract caused by mis- merely because it was caused by one of 


take of t t : : ; . 
matter of fact. —-—Ss« the parties to it being under a mistake 
as to a matter of fact. 
Notes. 


On the 21st of January, 1883, the plaintiff contracted to purchase from 
the defendant the right to receive dividend on 50 shares of the Empress 
Mill at Rs. 37 per share, the plaintiff being under an impression that the 
dividend was to be declared on some subsequent day. The plaintiff depo- 
sited Rs. 100 with the defendant as part payment of the purchase-money. 
Subsequently it was ascertained that the dividend had been already 
declared on 17th January, 1883 (t. e., four days before the contract) at 
Rs. 25. The plaintiff therev pon sued the defendant to have the contract de- 
clared cancelled, and sought to recover the deposit of Rs. 100, with inter- 
est. The Judge of the Court of Small Causes at Broach, being of opinion 
that the contract was in its nature # sutta or wagering contract, they re- 
jected the plaintiff’s claim. The plaintiff applied to the High Court, under 
its extraordinary jurisdiction, to set aside the lower Court’s decision :— 
Held, that, in the first instance, the plaint, as framed, not disclosing any 
cause of action, ought to have heen returned for amendment. It should 
eitber have alleged a mistake common to both parties to the contract, or 
should have contained an allegation of fraud, on the defendant’s part, in- 
ducing the plaintiff to enter into the agreement. The mere circumstance, 
that the contract was ‘‘ caused by one_of the parties to it being under a 
mistake as to a matter of fact,’”’ would not under section 22, have made 
the contract voidable :— Held, also, that, if the contract was really a wager, 
the deposit could not be revovered under section 65 of the Contract Act, ag 
its nature must from the first have been known tothe parties. To an agree- 
ment, so known to be void, section 65 does not apply. If the contract was, 
in the intention of both parties, a wager, the suit wonld be barred by sec- 
tion 1 of Bombay Act III of 1865, which though it formed a part -of Act: 
XXI of 1848. which is repealed by the Contract Act, is not, being a special 
Act, applicable to the Bombay Presidency, itself repealed. It must be read 
with section 30 of the Contract Act :—Held, also, that to conatitute a 
wager the transaction between the parties must “ wholly depend on the 
risk in contemplation,” and “ neither party must look to anything but the 
payment of money on the determination of an uncertainty.’ But if one 
of the parties has ‘‘ the event in his own hands,’’ the transaction is not a 
wager. If the plaintiff’s real contention was that defendant was aware of 
a declaration of dividends, at Rs. 25 per share, and, by keeping plaintiff in 
ignorance of the fact, induced him to enter a wagering agreement for pay- 
ment of differences at a contract rate of Rs. 37 per share, then to a suit for 
the recovery of the deposit made to the defendant with reference to such 
an agreement, Bombay Act IIT of 1865, bas no application. Wagering con- 
tracts are not illegal. They are simply destitute of legal effect. If fraud 
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practised on plaintiff, the maxim potior est conditio defendentis would 
not apply. 
The High Court reversed the lower Court’s decision, in order that the 
plaintiff might be given an opportunity to amend his plaint, so as to show 
that his action was one for deceit.—I. L. R., 8 Bom. 358. 


What considerations and 23. The consideration or object 
objects are lawful, and . 
what not. of an agreement is lawful, unless— 


it is forbidden by law ;* or 

is of such a nature that, if permitted, it would defeat the 
provisions of any law ; or 

is fraudulent; or 

involves or implies injury to the person or property of 
another; or the Court regards it as immoral or opposed to 
public policy. 

In each of these cases, the consideration or object of an 
agreement is said to be unlawful. Every agreement, of which 
the object or consideration is unlawful, is void. 


Ttlustrations. 


(a.) A agrees to sell his house to B for 10,000 rupees. Here B’s pro- 
mise to pay the sum of 10,000 rupees is the consideration for A’s promise 
to sell the house, and A’s promise to sell the house is the consideration for 
B’s promise to pay the 10,000 rupees. These are lawful considerations. 


(6.) A promises to pay B 1,000 rupees at the end of six months, if C, 
who owes that sum to B, fails to pay it. B promises to grant time to C 
accordingly. Here, the promise of each party is the consideration for the 
promise of the other party, and they are lawful considerations. - 


(c.) A promises, for a certain sum paid to him by B, to make good to 
B the value of his ship if it is wrecked on a certain voyage. Here A’s 
promise is the consideration for B’s payment, and B’s payment is the con- 
sideration for A’s promise, and these are lawful considerations. 

(d.) A promises to maintain B’s child, and B promises to pay A 1,000 
rupees yearly for the purpose. Here, the promise of each party is the con- 
sideration for the promise of the other party. They are lawful consider- 
ations. 

(e.) A, Band C, enter into an agreement for the division among them 
of gains acquired, or to be acquired, by them by fraud. The agreement is 
void, as ita object is unlawful. 


(f.) A promises to obtain for B an employment in the public service, 
and 6 promises to pay 1,000 rupees to A. The agreement is void, as the 
consideration for itis unlawful. 


(g.) A, being agent for a landed proprietor, agrees for money, without 
the knowledge of his principal, to obtain for B a lease of land belonging to 
his principal. The agreement between A and B is void, as it implies a frand 
by concealment by A on his principal. 


(h.) A promises B to dropa prosecution which he has instituted against 
B for robbery, and B promises to restore the value of the things taken. 
The agreement is void, as its object is unlawfal. 


|. * See secs. 26, 27, 28, 30, 
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(z.) A’s estate is sold for arrears of revenue under the provisions of an 
Act of the legislature, by which the defaulter is prohibited from purchas- 
ing the estate. B, upon an understanding with A, becomes the purchaser, 
and agrees to convey the estate to A upon receiving from him the price 
which B has paid. The agreement is void, as it renders the transaction, 
- effect, a purchase by the defaulter, and would so defeat the object of the 

aw. 

(j.) A, who is B’s mukhtar, promises to exercise his influence, as such, 
with B in favor of C, and C promises to pay 1,000 rupees to A. The agree- 
ment is void, because it is immoral. : 

(k.) A agrees to let her daughter to hire to B for concubinage. The 
agreement is void, because it is immoral, though the letting may not be 
punishable under the Indian Penal Code. 

Wotes. 


An adoption of a son after payment of price is not recognized in the 
present, the kali yuga. The only adoption now recognized is that of the 
dattaka son, or son given. A contract to give a son in adoption, in con- 
sideration of an annual allowance to the natural parents, is void under sec. 
23 of Act IX of 1872, inasmuch as the contract, if carried out, would in- 
volve an injury to the person and property of the adopted son, and would 
defeat the provisions of the Hindu law.—13 B.L. R., Ap. 42. 

A bona fide purchase of a share in aclaim about to be enforced by a 
suit is uot void under sec. 23 of the Indian Contract Act ; and a suit may, 
after such purchase, be properly brought by the vendee and vendors as co- 
plaintiffs. A and B having a claim against C for Rs. 13,099-3, but not 
being in circumstances themselves to institute a suit for its enforcement, 
sold fourteen annas or fourteen-sixteenths of their claim to D for Rs. 4000 ; 
and a suit was then instituted by A, B, and D against C. C pleaded that 
the sale to D was void under sec. 23 of the Indian Contract Act, and that 
A and B could not sue for two annas only of their entire claim. Held that 
the sale to D was not void; thatthe suit was properly framed ; and that, 
even if the sale had been void, the suit by A and B was not liable to dis- 
missal.—I. L. R., 5 Cal. 4. 

The plaintiff sued the defendant for possession of a house and premi- 
ses, which he had bought from the latter. The defence was, that the sale 
was made for the purpose of raising money to be given to certain third 
parties as a bribe to induce them to withdraw a charge of criminal breach 
of trust, which they had preferred against the defendant. The lower Ap- 
pellate Court held that the defence was bad, onthe ground that there was 
no evidence to show that the plaintiff was a party to, or in any way con- 
cerned in, the unlawful agreement, and gave the plaintiff a decree. Held 
that the decree was correct, as there was no evidence to show either that 
the plaintiff knew of the agreement to suppress the criminal prosecution, 
or that any money had been paid in pursuance of such unlawful agree- 
mept.—8 Cal. 24. 

The question whether an unambiguous written contract for the sale 
and purchase of Government paper is a contract or agreement by way of 
wager must be decided on the expressed terms of the contract itself, und 
parol evidence is not admissible to vary or contradict those terms. Where 
a contract for the sale and purchase of Government paper provides for the 
delivery of the paper on a subsequent date, it is not necessary, in order to 
sustain an action against the buyer for non-acceptance on the due date, 
that the plaintiff should have taken the Government paper contracted for 
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to the place of business of the defendant and then and there made an actual 
tender of it.—9 Cal. 791. 

The defendant in consideration of Rs. 100 promised to give his minor 
daughter in marriage to the plaintiff ; the defendant failed to fulfil his part 
of the promise, and the plaintiff brought a suit to recover the money paid 
nas consideration for the promise. Held, that such a suit would lie. Jugges- 
hur Chuckerbutty v. Punch Cowree Chuckerbutty. 4 W. R., 154, approv- 
ed. Quare.—Whether the Court could have enforced the payment of the 
Rs. 100 to the father of the minor as against the person engaging to marry 
the minor.—10 Cal. 1054. 

The Bengal Excise Act of 1878 is not an Act framed solely for the 
protection of the revenue, but is one embracing other important objects of 
public policy as well. An agreement, therefore, for the sale of fermented 
liquors, entered into by a person who has not obtained a license under that 
Act, is void and cannot be recovered on.—16 Cal. 436. 

Plaintiff agreed to give his daughter in marriage to defendant’s nep- 
hew in consideration of a payment of Rs. 400. It was not alleged that the 
money was to be a dowry or settlement for the bride. Rs. 200 were paid 
and defendant executed a bond for the balance. The marriage took place 
in the asura form. The plaintiff now sued on the bond :—Held, the con- 
sideration for the bond was not. unlawful.—13 Madr. 83. 

An agreement to pay atax prohibited by an Act of the Legislature 
would defeat the object of the Act, and was, consequently, void, and could 
not be enforced—Indian Contract Act IX of 1872, sec. 23.—8 Bom. 398. 


M took a lease for three years of a Government ferry, and covenant- 
ed with the Magistrate, who granted the lease, not to underlet or assign 
the lease without leave or license of the Magistrate. M subsequently ad- 
mitted B as his partner to share with him equally in the profits to be de- 
rived from the lease. Held that such partnership was not void by reason 
of the covenant not to underlet or assign the lease. S. A. No. 119 of 1872, 
decided on the lst August, 1872, overruled.—2 Al. 411. 

Where a person who had lost a bet on a horse-race requested another 
to pay the amount of such bet, agreeing to repay him, and the latter paid 
such amount: Held that the money so paid was recoverable from the per- 
son for whom it was paid, the consideration for the agreement not being 
unlawful within the meaning of sec. 23 of the Contract Act, 1872, and the 
agreement not being one by way of wager, within the meaning of sec. 30 
of the same Act.—5 Al. 443. 

The judgment of the Privy Council in Ram Coomar Coondoo v. Chun- 
der Canto Mookerjee shows that while the specific English law of mainte- 
nance and champerty has not been introduced into India, and while fair 
agreements to supply funds to carry on litigation in consideration of having 
a share of the property if recovered should not be regarded as per se oppos- 
ed to public policy, yet such agreements should be carefully watched, and 
if extortionate and unconsciable, or made not with the bona fide object of 
assisting, for a reasonable recompense, a claim believed to be just, buat for 
the purpose of gambling in litigation, or of injuring or oppressing others 
by encouraging unrighteous suits, should be held contrary to public policy, 
and not enforced. For the purposes of meeting the expenses of an appeal 
to the High Court, the appellant, on the advice of his legal advisers, exe- 
cuted a bond for Rs. 25,000 in consideration of the obligee agreeing to de- 
fray such expenses. The obligor agreed to pay the Rs. 25,000 within one 
year from his recovering possession of the property in suit ; and, at the re- 


Sxcs. 24.] CONTRACTS. 211 


quest of the obligor’s pleader, the obligee advanced Rs. 3,700, which was 
applied to the expenses of the appeal. The High Court dismissed the ap- 
peal; and in a deed executed by the obligor in favour of the obligee and 
others for the purpose of defraying the expenses of a further appeal to the 
Privy Council, he admitted his liability under the former bond. The Privy 
Council decreed his appeal, and he obtained possession of the property in 
suit, but declined to pay the Rs. 25,000, upon which the obligee sued upon 
the bond. It was found that, apart from tke moneys borrowed by the ob- 
ligor from time to time he was without even the means of subsistence ; 
that he executed the bond with his eyes open and perfectly understood his 
position and the effect of both the instruments executed by him; that no 
fraud or improper pressure appeared to have been applied to him ; that his 
legal advisers had acted honestly and to the best of their ability in his in- 
terests ; that there was nothing to show that, having regard to the risks of 
the litigation, he could have obtained the assistance necessary for the pro- 
secution of his appeal on better terms than those contained in tho bond ; 
that without such assistance he could not have appealed to the High Court; 
and that the obligee gave him such assistance upon his application. Held 
also that the obligee could not, under the circumstances, have considered 
both that the obligor’s claim was a just one and reasonably likely to suc- 
ceed, and that the Rs. 25,000 was a reasonable recompense in the event of 
success for the advance of Rs. 3,700 ; and the bond was therefore a gamb- 
ling in litigation, which it would be contrary to public policy to enforce. 
The Court gave the plaintiff a decree for the Rs. 3,700 actually advanced, 
with simple interest at 20 per cent. per annum from the date of the bond 
to the date of the decree, with costs in proportion, and interest at 6 per 
cent, per annum on the Rs. 3,700, interest and costs, from the date of the 
decree until payment.—11 Al. 57. 


See I. L. R., 16 Cal. 504, noted under sec. 257A of the Civil Pro. Code. 
Vorp AGREEMENTS. 


24. If any part of a single consideration for one or 
more objects, or any one or any part of 


_Agreements void, ifcon- gny one of several considerations for a 
siderations and objects un- 


Jawful in part. single object, is unlawful, the agreement 
is void. 
Illustration. 

A. promises to superintend, on behalf of B, a legal manufacture of in- 
digo and an illegal traffic in other articles. B promises to pay to Aa salary 
of 10,000 rupees a year. The agreement is void, the object of A’s promise, 
and the consideration for B’s promise, being in part unlawful. 

Notes. 

The defendant, a Mahomedan husband, executed a kabinnama in favour 
of his wife, by which ke agreed, among other things, that he would main- 
tain her, and make over to her whatever money he should earn; that he 
would never exercise any violence upon her; that he would not take her 
away from home ; that it should not be within his power to marry or make 
any nika without ber permission ; that he would do nothing without her 
permission, and, if he did, she should be at liberty to divorce him, and rea- 
lize from him the amount of dinmobur forthwith, and the nika would then 
be null and void. The plaintif§ sued her husband upon this document, 
which was registered, to recover from him all his earnings amounting to 
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Rs. 565, after deducting Rs. 54, which she admitted having received from 
him. The lower appellate Court held, reversing the decision of the Mun- 
sif, that the agreement had been made subsequently to the marriage, and 
was, though registered, void for want of consideration. Held on appeal that 
the agreement, being registered, came within sec. 25o0f the Contract Act, 
and was not void on the gronnd that there was no consideration. Although 
some parts of the agreement might be illegal as being contrary to public 
policy, and therefore void, yet those which were legal could be enforced. 
The Court treated the suit as one to enforce that part only of the contract 
which was legal, and considered the plaintiff entitled to recover a fairsum 
for her maintenance.—15 B. L. R., Ap. 5. 

There is nothing in secs. 23 and 24 of the Indian Contract Act (IX of 
1872) to support the opinion that a sale, made with the view of defeating 
a probable execution, is a sale with fraudulent and unlawful object, and, 
therefore, void within the meaning of those sections.—I. L. R., 4 Bom. 70. 

F was required by the Magistrate, under the Code of: Criminal Proce- 
dure, to furnish two sureties, who should be responsible for his good be- 
haviour, each ina certain sum. S agreed to become a surety on condition 
that F would deposit with him the amount of the security. F' made the 
deposit, and S became a surety. The period for which S was responsible 
for F’s good conduct having expired without F committing any act to for- 
feit the security, and S refusing to return the deposit, F sued S to recover 
the deposit. Held that, as the consideration for the agreement defeated the 
object of the law, the consideration was unlawful, and F was not entitled 
to relief.—1 Al. 751. 

See I. L. R., 8 Bom. 358, noted under sec. 22. 


Agreement without con- 25. An agreement made without 
sideration, void, unless— consideration is void, unless— 


(1) it is expressed in writing and registered under the 
it is in writing and re- law for the time being in force for the 
Ristered, registration of documents,* and is made 
on account of natural love and affection between parties 
standing in a near relation to each other ; or unless 
(2) it is a promise to compensate, wholly or in part, a 
or is a promise to com- person who has already voluntarily done 
pensate for somethingdone, something for the promisor, or some- 
thing which the promiser was legally compellable to do; or 
unless 
(3) it is a promise, made in writing, and signed by the 
or jaa promiseto paya Person to be charged therewith, or by 
debt barred by limitation. his agent generally or specially autho- 
a rized in that behalf, to pay wholly or in 
part a debt of which the creditor might have enforced pay- 
ment but for the law fer the limitation of suits.+ 











* Seo now Act ILI. of 1877, The word ‘ documents” has been substituted for the 
word “ assurances” by Act XII. of 1891. 


+ See now Act XV. of 1877. 
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In any of these cases, such an agreement is a contract. 

Explanation 1.—Nothing in this section shall affect the 
validity, as between the donor and donee, of any gift actually 
made. 

Explanation 2.—An agreement to which the consent of 
the promisor is freely given is not void merely because the 
consideration is inadequate; but the inadequacy of the con- 
sideration may be taken into account by the Court in deter- 
mining the question whether the consent of the promisor was 


freely given. 
Illustrations. 

(a.) A promises, for no consideration, to give to B Rs. 1,000. This is 
@® void agreement. = 

(b.) A, for natural love and affection, promises to give his son, B, Ra. 
1,000. A puts his promise to B into writing, and registers it. This isa 
contract. 

(c.) A finds B’s parse, and gives it to him. B promises to give A Ra. 
50. This is a contract. 

(d.) A supports B’s infant son. B promises to ray A’s expenses in so 
doing. This is a contract. 

(e.) A owes B Bs. 1,000, but the debtis barred by the Limitation Act. 
A signs a written promise to pay B Rs. 500 on account of the debt. This 
is a contract. 

(f.) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A’s consent 
to the agreement was freely given. The agreement is a contract, notwith- 
standing the inadequacy of the consideration. 

(g.) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies that 
his consent to the agreement was freely given. The inadequacy of the con- 
sideration is a fact which the Court should take into account 1n considering 
whether or not A’s consent was freely given. 

Notes. 

A obtained a decree in 1858 against B, but did not apply for execution 
till 1864, when B, although objecting that the decree was barred, presented 
to the Court, under arrangement with A, a petition acknowledging a cer- 
tain sum to be due, and executed a Kistibandi agreeing to pay the debt by 
monthly instalments. 5B paid several instalments, but did not do so on one 
occasion, until execution was taken out against her. On her death shortly 
afterwards, execution was taken out against her representatives. The re- 
presentatives objected that the decree was barred, and that the Kistibandi 
could not be substituted for the decree. The objection was, an appeal to 
the High Court, allowed. <A then brought a suit on the Kistibandi. Held 
that, at the time the Kistibandi was entered into, the decree was, under 
the limitation law then in force, capable of being executed, and that there 
was, therefore, valid consideration for the Kistibandi. Held, also that, even 
had there been no valid consideration for the Kistibandi yet the principle 
laid down in sec. 25, clause 3 of Act IX of 1872, and which prevailed be- 
fore the passiug of that Act, would have saved the Kistibandi from becom- 
ing void for want of consideration.—I. L. R., 4 Cal. 500. 

The plaintiff, a member of an undivided Hindu family, having, by a 
registered document, renounced all right to the family-property in favour 
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of the remaining coparceners, who were to manage the estate in future, 

pay all debts, and maintain the plaintiff in the family, sued to recover his 

share of the family-property : Held that the plaintiff was still a coparce- 

ners marr was not estopped by the document from bringing the suit,—6 
r. 71. 


The ‘‘ promise” referred to in sec. 20 of Act [IX of 1872 is a promise 
introduced by way of exception in a suit founded on the original cause of 
action, and not a promise constituting a new contract, and extinguishing 
the original cause of action. Accordingly a suit is not barred which is 
brought on a bond executed, in consideration of a barred debt, after the ex- 
piration of the period prescribed for its recovery.—1 Bom. 590. 


Act IX of 1871, sec. 20, cl. a, does not prevent a plaintiff from main- 
taining a substantive action on a promissory note passed to secure the 
amount due on an old note which was barred by limitation at the time of the 
making of the new, the plaintiff’s right to bring such action being recog- 
nized by the latter enactment.—-2 Bom. 230. 


A Khata, or account stated, bearing a stamp of one anna, but contain- 
ing no promise in writing, held to be a mere acknowledgment sufficiently 
stamped, and not a contract within the meaning of sec. 25 cl. 3 Act IX of 
1872.—8 Bom. 194. 

The Gujarati words “ bkaz-deva,”’ which are of common use in balanc- 
ing accounts, import no more than the English words “ balance due,”’ from 
which an unwritten contract may be inferred, but which do not of themselves 
amount to a promise to pay within the sense of Act IX of 1872, sec. 25, cl. 
3.—8 Bom. 405. 

Where the defendant, after his debt had become barred by limitation, 
wrote as follows to his creditor in reply to a demand for payment :—“‘ I 
bear the matter in mind, and will do my utmost to repay this money as 
soon as I possibly can.” Held, that this promise by the defendant was only 
@ conditional promise, viz., to pay when he was able ; and the plaintiff 
having failed to prove the defendant’s ability to pay, the promise did not 
operate, and the plaintiff could not recover.—11 Bom. 580. 

By a written instrument, duly registered, T agreed, in consideration 
of the recognition by his two brothers of his rights in the joint aud un- 
divided property of the three brothers, not to sell, transfer, mortgage his 
share except to them, and should he desire to dispose of it, to them fora 
certain sum. In breach of this agreement he gave a usufructuary mortgage 
of his share to L. Held in a suit by L to enforce the mortgage, that the 
eT ae valid, and that the mortgage was bad against T’s brothers. 
—1l Al. 618. 


The holder of a decree for money, dated the 22nd June, 1868, applied 
for execution on the 23rd February, 1869. In September, 1869, before the 
decree had been executed, the judgment-debtor, admitting that a certain 
amount was due under the decree, agreed to pay such amount by instal- 
ments ; and that, if default were made, the decree should be executed for 
the whole amount thereof. Default having been made early in 1873, the 
decree-holder applied at once for execution of the decree. On the 5th May, 
1873, a petition, signed by the judgment-debtor, was preferred on his be- 
half to the Court executing the decree, such petition being in effect as fol- 
lows : “‘ Execution-case for Rs. 6,839-15-3 ; in this case the decree-holder 
has filed an application for execution of his decree in consequence of a de- 
faultin payment of instalments ; the fact is that the petitioner has failed 
to pay the instalments simply owing to illness, otherwise he has no objec- 
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tion to the decree-holder’s demand ; iu future he will not fail to pay instal- 
ments ; he has written a letter to plaintiff asking him to pardon his breach 
of promise, and to agree to realize the decree-money by the instalments 
formerly fixed, and to stay execution of the decree for the present; the de- 
cree-holder has granted this request ; the petitioner, therefore, presents this 
petition, and prays that monthly instalments of Rs. 150 may be fixed, and 
execution of the decree be postponed for the present ; in case of default 
being: rnadein payment of two instalments in succession, the decree-holder 
will be at liberty to realize the balance of the decree-money with interest 
at twelve per cent. per annum.” At the time such petition was preferred, 
execution of the decree was barred by limitation. Held that a ‘‘ debt’’ with- 
in the meaning of sec. 25 (3) of Act IX of 1872 includes a judgment-deht, 
and such petition was a promise to pay a debt barred by limitation within 
the meaning of that law, and a suit founded on such petition to recover the 
balance of the money due under the decree was maintainable.—3 Al. 781. 

See I. L. R., 3 Al. 221, 1 Al. 309, 4 Al. 352 & 3 Al. 787, noted under 
sec, 2; 15 B. lL. R., Ap. 5, noted under sec. 24. 


26. Every agreement in restraint 


restraint of the marriage of any person, other 
than a minor,* is void. 


27. Evey agreement by which any one is restrained 
: ; from exercising a lawful profession, trade, 
in restraint of or business of any kind, is to-that extent 

void. 


Exception 1.—One who sells the good-will of a business 
Saving of agreement not May agree with the buyer to refrain 
to carry on business of from carrying on a similar business, 
ten Brea te ens within specified local limits, so long as 
the buyer, or any person deriving title to the good-will from 
him, carries on a like business therein, provided that such 
limits appear to the Court reasonable, regard being had to the 
nature of the business. 


Exception 2.—Partners may, upon or in anticipation of 

of agreement between ® dissolution of the partnership, agree 

partners prive to dissolue that some or all of them will not carry 

pene on a business similar to that of the 

artnership within such local limits as are referred to in the 
ast preceding exception. 


Exception 3.—Partners may agree that some one or all 

or during continuance of Of them will not carry on any business 

Partnership. other than that of the partnership, during 
the continuance of the partnership. 





* During his or her minority, as to which see Act IX of 1875, 
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Wotes. 


The effect of Act X XVI of 1864 is that suits in the Small Cause Court 
are to be decided according to the law or equity administered in the High 
Court; by the Charter of 1862 that law or equity was to be “the law or 
equity which would have been applied by the Supreme Court ;’’ and by the 
Charter of 1865 that “ which would have been applied by the High Court,” 
under the Charter of 1862. The Statute 21 Geo. III., c. 70, which applied 
to the Supreme Conrt, and gave to Hindus the right to have matters of 
contract decided by their own laws, became, if its provisions apply to the 
High Court, part of the law of that Court, not by virtue of the Statute it- 
self, but by virtue of the Charter, which was subject to alteration by the 
Governor-General in Gouncil; and having ceased to have any operation as 
an Act, it was unnecessary to repeal it expressly by the Contract Act (IX 
of 1872). That Act is applicable to Hindus residing in Calcutta; there- 
fore, where the plaintiff, a Hindu, agreed with the defendants, also Hin- 
dus, that he would cease to carry on his business in a certain locality in 
Calcutta, in consideration of receiving from them a specified sum, it was 
held in a suit to enforce the contract that such an agreement was void under 
sec. 27 of the Contract Act. The words “ not inconsistent with the provi- 
sions of this Act”? in sec. l of the Contract Act apply to ‘‘ any usage or 
custom of trade’’ or ‘‘any incident of any contract.’”—14 B. L. R., 76. 


The plaintiffs, on the 4th August, 1881, entered into a contract with 
the defendant for the sale to the latter of a quantity of goods of a certain 
description, ‘‘ to be delivered up tothe 3lst December, 1881.” The plaintiffs 
stipulated that they would make no sales of goods of the same descrip- 
tion to others before lst December, 1881; and the contract contained an 
arbitration-clause to the effect that, ‘“‘if the buyers object to accept all or 
any of the goods offered to them by the sellers in fulfilment of the contract 
on the ground of any variance, difference from the sample or muster, in- 
feriority in weight or quality or colour, or damage or defect, or any other 
ground whatsoever,” such objections should, in case of disagreement, be re- 
ferred to two arbitrators, one to be named by the sellers, and the other by 
the buyers. Such arbitrators to decide ‘‘ whether the buyers’ objections 
were valid, and, if so, what allowance on the whole contract price will bea 
reasonably adequate compensation to the buyers for such variance, differ- 
ence, inferiority, damage or defeat, if any, and such decision shall be final 
and binding on both parties.” If either buyers or sellers failed ‘to name 
an arbitrator within two days after being requested by the other to do so, 
the decision of the arbitrators named by the buyers or sellers, as the case 
may be, shall be final and binding on both parties.”’ The goods arrived in 
Calcutta between the 4th & 24th November, 1881. On the 15th August, the 
plaintiffs entered into other contracts with other buyers for the sale of the 
same description of goods at a lower price than that at which they had sold 
to the defendant; these contracts were on the terms that the goods were 
not to arrive in Calcutta until after the 3!st December, 188i. The defend- 
ant refused to accept the goods on the ground that the plaintiffs had com- 
mitted a breach of the contract by entering into other agreements{for sale 
of the same description of goods before the lst December, and refused to pay 
the defference between the contract price and the market value which 
the plaintiffs demanded from him. The plaintiffs thereupon appointed an 
arbitrator, who (the defendant declining to appoint an arbitrator) pro- 
ceeded to act in the matter, and, finding that the plaintiffs had not com- 
mitted a breach of the contract, made an award in their favour for Rs. 850, 
the difference in price of the goods at the contract and market values. The 
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plaintiffs sued to recover the amount due to them under the award, or in 
the alternative for Rs. 850 as damages for non-acceptance of the goods. 
Held that the defendant was not estopped by the award from setting up the 
breach of the stipulation not to sell other goods of the same description be- 
fore the lst December, 1881, as a defence to the suit. Per Gartu, C. J.— 
The question whether the plaintiffs, by making the other contract, had com- 
mitted a breach of the stipulation, was not properly a subject of reference 
to the arbitrator under the arbitration-clause. The general words in that 
clause, “ or any other grounds whatsoever,” mean any other grounds of & 
like character, and do not include a pure question of Jaw. Held also that 
the stipulation itself amounted to a condition precedent to the defendant’s 
obligation to accept the goods. Held, further, a stipulation in a contract 
prohibiting any sales of goods to others during a particular period, of a 
similar description to those bought under the contract, is not a stipulation 
in restraint of trade undor sec. 27 of Act IX of 1872.—I. L. R., 8 Cal. 809. 


A contract under which & person is partially restrained from competing, 
after the term of his éngagement is over, with his former employer, is bad 
under section 27 of the Contract Act. Quaere as to the effect of an agree- 
ment of service by which a person binds himself, during the term of his ag- 
reement, not, directly or indirectly, to compete with his employer.—11 Cal. 
545. 


A Contract under which goods were purchased ats certain rate for 
the Cuttack market, containing a stipulation that, if the goods went to 
Madras, a higher rate should be paid for them, is not one in restraint of 
trade ; and where the purchasers sold the goodsto a person in Calcutta, 
who in turn resold to another, who took them to Madras: Held that the 
original purchasers were, under the terms of the contract, liable to pay at 
the enhanced rate.—17 Cal. 320. 


Sec. 27 of the Contract Act does away with the distinction observed in 
the English cases between partial and total restraint of trade, and makes 
all contracts falling within its terms void unless they fall within its excep- 
tions. The section was intended to prevent a partial as well as a total re- 
straint of trade. A and B, two ghat serangs, entered into acontract with 
X and five others who carried on the business of dubashes at Chittagong 
for the purpose of carrying on their respective businesses in unanimity and 
not injuring one another’s trade. The contract, which was to last for three 
years, provided, inter alia, that A and B were to actas ghat serangs only 
and do no service to ships in any other capacity; that X and the other 
dnbashes were to give A five vessels, secured by them, every year for him 
to act as ghat serang to; and that A was only to act as ghat serang to the 
said five ships, and, with the exception of ships for which he had previous- 
jy acted as ghat serang, he should not act as ghat serang or do any other 
services for ships belonging to any one else. Thecontract also contained 
provisions as to the apportionment of the five ships so to be given to A 
aroongst the various dubashes, and amongst such, an agreement by X to 
give A the third ship he should secure. It also contained a provision for 
the payment of Rs. 1,000 as damages by any one breaking the contract to 
the person who should suffer by the breach. In a suit by A against X al- 
leging a breach of the contract by the latter in not giving him the third 
ship as agreed, and claiming Rs. 1,000 by way of damages, X pleaded that 
the contract was void under sec. 27 of the Contract Act as being in res- 
traint of trade. Held, that the contention was sound and that the suit must 
be dismissed.. The consideration for the promise by X to give the ship to 
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the agreement by A not to carry on any other business than that of 
. chat esrangs and phat only in respect of his old ships and the five agreed 
to be so farnished to him by the dubashes. The effect of this agreement 
was absolutely to restrain. <A from carrying on the business of a dubash 
and to create a partial restrainton his power to carry on the business of a 
ghat serang, and whether or not (even had the latter stipulation not been 
illegal), the contract would have been void under the provisions of sec. 24 
of the Act, by reason of part of the consideration being the undertaking by 
A. absolutely to refrain from carrying on the business of a dubash, it was 
void for both reasons under the provisions of sec. 27, and A was not entit- 
Jed to recover any damages under it.—19 Cal. 7685. 


D and BE, being in England, entered into a written agreement with A, 
B,and C, the partners of a firm carrying on trade in Madras, to go to 
Madras, and there enter into the service of the firm ; the service to last for 
five years or to be determined atany time by certain notice being given ; 
and covenanted that on the expiry of the five years, or sooner determina- 
tion of the service, they would not carry on, within 800 miles from Madras, 
any business carried on by the firm; and also covenanted that on such ex- 
piry, or sooner determination, they would, whenever requested by the firm 
so to do, return to England. In pursuance of the agreement, D and BE went 
to Madras, and entered into the service of the firm. After it had continued 
for about 23 years, the service was determined by notice from the firm. D 
and E£ then, in violation of their said covenants, refused to return to Eng- 
land, though requested to do so by the firm, and proceeded to set up and 
carry on, on their own account, business of the same kind as that carried 
on by the firm. Held, in a suit by the firm against D and E for damages 
fer breaches of the said covenants, and for a perpetual injunction restrain- 
ing D and E from carrying ou in Madras, or within 800 miles from Madras, 
any business carried on by the firm, that treating the covenant in restraint 
of trade as one entered into in England, it could not, even if valid by 
the law of England, be enforced in India, inasmuch as its object was to ‘ 
contravene the law of India—(sec. 27 of Act IX of 1872.) Held further 
that that covenant would have been void by the law of England, because 
the limit of the restriction was unreasonable ; and, as no narrower limit had 
been mentioned in the agreement, this was not acase where the covenant 
could have been enforced within a narrower and reasonable limit. Held 
also that the covenant to return to England, except so fer as it operated 
improperly in restraint of trade, was a covenant, the breach of which did 
not in any way cause damage to the firm, and, therefore, such breach did 
not entitle them toany damages. The agreement was first executed in Eng- 
land by Dand # and by A, the senior partner in the firm, and stamped 
with the stamp required by English law for agreements executed in Eng- 
land, and it was subsequently executed in India by B and OC, the other two 
partners, but not stamped with an Indian stamp. Held that the agreement 
was liable to Indian stamp duty, and was not admissible in evidence, un- 
less and untilthe proper stamp duty and penalty under Act XVIII of 1869 
were paid.—1 Madr. 134. 

One having a license for the manufacture of salt entered into a con- 
tract with a firm of merchants, whereby it was provided that he should not 
manufacture salt in excess of the quantity which the firm at the commence- 
ment of each manufacturipg season should require him to manufacture ; 
and that all salt manufactared by him should be sold to the firm for a fixed 

rice. The agreement was to be in force for a period of five years. In a suit 
yy the merchants for an injunction restraining the licensee from selling his 
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salt to others :—Held, that whether or not the first of these clauses ‘was in- 
valid under sec. 27 of the Contract Act, it was separable from the second 
clause which was not bad as being in restraint of trade.—13 Madr. 472. 

One having a license for the manufacture of salt entered into a con- 
tract with a firm of merchants, whereby it was provided that he should not 
manufacture salt in excess of the quantity which the firm, at the commen- 
cement of each manufacturing season, should require him to manufacture ; 
and that all salt manufactured by him should be sold to the firm for a fixed 
price. The agreement was to be in force for a period of five years. Ina 
snit by the merchants for an injunction restraining the licensee from selling 
his salt to others and for damages :—Held, that whether or not the first of 
these clauses was invalid under section 27 of the Contract Act, it was 
separable from the secoad clause which was not bad as being in restraint 
of trade.—15 Madr. 79. 

28. Every agreement, by which ean party thereto is 
Agreementsin restraintot restricted absolutely from enforcing his 
legal proceedings, void. rights under or in respect of any con- 
tract by the usual legal proceedings in the ordinary tribunals, 
or which limits the time within which he may thus enforce 
his rights, is void to that extent. 
Exception 1.—This section shall not render illegal a con- 
Saving of contract tore. tract, by which two or more persons 
fer to arbitration dispute agree that any dispute which may arise 
Chaban encore between them in respect of any subject 
or class of subjects shall be referred to arbitration, and that 
only the amount awarded in such arbitration shall be recover- 
able in respect of the dispute so referred.* 
Exception 2.—Nor shall this section render illegal any con- 
Saving of contract tore. tract in writing, by which two or more 
fer questions that have al- persons agree to refer to arbitration any 
rece question between them which has already 
arisen, or affect any provision of any law in force for the 
time being as to references to arbitration. 
Notes. 

A contract entered into between the plaintiffs and the defendants con- 
tained a clause, that ‘in case of any dispute, the same to be decided by 
two competent London brokers—one to be appointed by the buyers’ and 
the other by the sellers’ agents ; such brokers’ decision to be final,” but did 
not provide that no action should be brought till such decision was pro- 
nounced. Matter of dispute arising, the defendants refused to appoint an 
arbitrator. In a suit for damages for breach of the contract: Held that the 
contract was not one of the nature referred to in sec. 28, Act IX of 1872. 
That section only refers to contracts which wholly or partially prohibit the 


parties absolutely from having recourse to a Court of Law. The first ex- 
ception in that section applies only to a class of contracts where the parties 


* The second clause of this exception, having been repealed by the Specific Reliéf 
Act, 1877, which extends to the whole of British India except the Schedtled Districts 
(see Act I. of 1877, secs. 1 and 2), has been omitted. 
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have agreed that no action shall be brought, until some question of amount 
has first been decided by the arbitrators. Semble.—A suit will not lie to 
enforce an agreement to refer to arbitration, even in the case referred toin 
the first exception to sec. 28 of Act IX of 18V2.—I. L. R., 1 Cal. 466. 


A contract entered into by the plaintiffs with the defendants contained 
a clause providing, in case of any dispute, for a reference to two arbitra- 
tors in England, one to be appointed by each of the contracting parties 
whose decision in the matter was to be final. The contract contained no 
provision for making the submission to arbitration a rule of Court, so that 
9 & 10 Will. III. C. 15, and3 & 4 Will. IV. C0. 42, sec. 39, did not apply. 
Matter of dispute arising, the defendants refused to appoint an arbitrator, 
and an award was made by arbitrators appointed by the plaintiffs. Pre- 
vious to the making of the awards, the plaintiffs, under the provisions of 
the Common Law Procedtre Act, 1854, had the submission to arbitration 
made a rule of the Court of Common Pleas. In a suit in which the plain- 
tiff’s claim was for damages awarded by the arbitrators and incurred bythe 
plaintiffs in respect of the breach of the contract. Held that the award was 
invalid. The making the submission a rule of Court has not the effect of 
depriving a party of his right to revoke, at any time before the award, the 
authority of arbitrators whom he has appointed : stilljless could it have any 
effect to prevent him from declining to appoint an arbitrator. Held also, 
that the contract was not within the scope of sec. 28, Act IX of 1872. To 
make an agreement conform to excep. 1 of that section, the jurisdiction of 
the Courts must be excluded in all respects except the matter which is the 
result of the arbitrator’s award. Agreements which exclude the jurisdic- 
tion of the Courts until an award is made, as in Scottv. Avery (2 Jur. N. 
S.815;S.C.,5 H. L. C. 811) are within that exception, and are not illegal 
Quaere.— Whether it was intended by that exception authorize the Court 
to entertain a suit for specific performance of an agreement to refer to arbi- 
tration ? Sec. 28, Act IX of 1872, does not forbid an action for damages for 
the breach of such an agreement.—1 Cal. 42. 


Where in consideration of A giving B time to satisfy a decree against 
him held by A, B agreed not to appeal against the decree and did appeal, 
held that the agreement was not prohibited by sec. 28 of Act IX of 1872, 
and that the Appellate Court was bound by the rules of jastice, equity, 
and good conscience to give effect to it, and to refuse to allow B to proceed 
with the appeal which he had instituted in contravention of it.—1 Al. 267. 


29. Agreements, the meaning of which is not certain, 


Agreements void forun- Or capable of being made certain, are 
certainty. void. 


Tilustrations. 


(a.) A agrees to sell to B ‘a hundred tons of oil.” There is nothing 
whatever to show what kind of oil was intended. The agreement is void 
for uncertainty. 


(b.) A agrees to sell to B one hundred tons of oil of a specified descrip- 
lion Known as an article of commerce. There is no uncertainty here to 
make the agreement void. 


(c.) A, who isa dealer in cocoanut-oil only, agrees to sell to B ‘ one 
huodred tonsa of oil.’ The nature of A’s trade affords an indication of the 
meaning of the words, and A has entered into a contract for the sale of one 
hundred tons of cocoanut-oil. 
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(d.) A agrees to sell to B ‘ all the grain in my granary at Ramnagar.’ 
There is no uncertainty here to make the agreement void. 


(e.) A agrees tosell to B ‘one thousand maunds of rice ata price to be 
fixed by C.’ As the price is capable of being made certain, there is no un- 
certainty here to make the agreement void. 


(f.) A agrees to sell to B ‘my white horse for rupees five hundred or 
rupees one thousand.” There is nothing toshow which of the two prices 
was to be given. The agreement is void. 


Notes. 
Where certain persons, describing themselves as resident of J, give 
a bond for the payment of money in which, as collateral security, they 
charge “ their property’? with such payment, they do not thereby create a 
charge on their immoveable property situated in J. Martin v. Parsram 
(H. C. R., N.-W. P., 1867, 124) distinguished.—I. L. R., 1 Al. 275. 


A deed of simple mortgage described the mortgaged property as “our 
zamindari property” (samindari apni), and gave no further specification, or 
description. it was proved that at the date of the mortgage the mortga- 
gors had a definite and ascertained fractional share in two zamindaris. 
Held that the words “ our zamindari property” were sufficiently certain, or 
at any rate were capable of being made certain by the proof of the mort- 
gagors being, at the date of the mortgage-deed, the owners of a specific 
zgamindari interest ; and thatthe mortgage was therefore not void for un- 
certainty. Kanhia Lal », Muhammad Husain Khan, Bishen Dayal v. Udit 
Narain, Ramsidh Pande v. Balgobind, Rae Manik Chand v. Behari Lal, 
Deojit v. Pitambar, Tailby v. The Official Receiver, and Tadman v. D’Epi- 
meuil referred to.—12 Al. 175. 

30. Agreements by way of wager are void, and no suit 
Agreements by way of Shall be brought for recovering anything 
wager void. alleged to be won on any wager, or en- 
trusted to any person to abide the result of any game or other 
uncertain event on which any wager is made. 


This section shall not be deemed to render unlawful a 
Exception in favour of Subscription or contribution, or agree- 
certain prizes for horse. ment to subscribe or contribute, made 
setae or entered into for or toward any plate, 
prize, or sum of money, of the value or amount of five 
hundred rupees or upwards, to be awarded to the winner or 
winners of any horse-race.* 
Nothing in this section shall be deemed to legalize any 
Section 294A of the In- transaction connected with horse-racing, 
dian Penal Code not affect- to which the provisions of section 294A 
ae of the Indian Penal Code apply. 
Note. 


See I. L. R., 9 Cal. 791, 5 Al. 443, noted under sec. 23 ; 8 Bom. 358, 
noted under sec. 22. 


*Compare 8 and 9 Vic., c. 109, sec. 18. 
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CHAPTER III. 
Or ConTINGENT CONTRACTS. 


31. A ‘ contingent contract’ isa contract to do or not to 
. “Contingent contract” Go something, if some event, collateral to 
defined. such contract, does or does not happen. 


Illustration. 
A contracts to pay B Rs. 10,000if B’s house is burnt. This is a contin- 
gent contract. 
32. Contingent contracts to do or not to do anything 
Evforcement of contracts Jf @n uncertain future event happens 
contingent on an event cannot be enforced by law unless and 
napRen Se: until that event has happened. 
If the event becomes impossible, such contracts become 
void. 
Illustrations. 
(a) A makesa contract with B to buy B’s horse if A survives C. This 
contract cannot be enforced by law unless and until C dies in A’s lifetime. 


(o.) A makes a contract with B to sell a horse to B at a specified price, 
if C, to whom the horse has been offered, refuses to buy him. The contract 
cannot be enforced by law unless and until C refuses to buy the horse. 


(c.) A contracts to pay B a sum of money when B marries C. C dies 
without being married to B. The contract becomes void. 


33. Contingent contracts to do or not to do anything, 

if an uncertain future event does not 

Eaforcement of contracts happen, can be enforced when the hap- 
contingent on an event not - ° 

happening. pening of that event becomes impossible 


and not before. 
Illustration. 


A agrees to pay B a sum of money if a certain ship does not return. 
The ship issunk. The contract can be enforced when the ship sinks. 


34. If the future event on which a contract is contin- 

event on which gent is the way in which a person will 

sg ieee Pe peantir ahah act at an unspecified time, the event 

je the future conduct of a Shall be considered to become impossible 

Hying person. when such person does anything which 

renders it impossible that he should so act within any definite 
time, or otherwise than under further contingencies. 


Illustration. 
A agrees to pay B a sum of money if B marries C. 
© marries D. The marriage of B to C must now be considered impos- 
sible, =. it is possible that D may die, and that C may afterwards 
marry B. ‘ 
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35. Contingent contracts to do or not to do anything, 
ea if a specified uncertain event happens 
en contracts become 11° ° . ° 
void, which are contingent Within a fixed time, become void, if, at 
on happening of specified 4 1 
aad So Pa a the expiration of the tame fixed, such 
event has not happened, or if, before the 
time fixed, such event becomes impossible. 
Contingent contracts to do or not to do anything, if a 
When contracts may be Specified uncertain event does not hap- 
enforced which are contin- pen within a fixed time, may be enforced 
gent, on specified event not ° z 
happening within fixed by law when the time fixed has expired, 
time. and such event has not happened, or, 
before the time fixed has expired, if it becomes certain that 
such event will not happen. 
Illustrations. 
(a.) A promises to pay B a sum of money if a certain ship returns with- 


in a year. The contract may be enforced if the ship returns within the 
year, and becomes void if the ship is burnt within the year. 


(6.) A promises to pay B a sum of money if a certain ship does not 
return within a year. The contract may be enforced if the ship does not 
return within the year, or is burnt within the year. 

36. Contingent agreements to do or not to do anything, 
Agreements contingenton if an impossible event happens, are void, 
impossible events void. whether the impossibility of the event is 
known or not to the parties to the agreement at the time when 
it is made. 


Illustrations. 
(a.) A agrees to pay B 1,000 rupees if two straight lines should enclose 
@apace. The agreement is void. . 
(6.) A agrees to pay B 1,000 rupees if B will marry A’s daughter C. 
C was dead at the time of the agreement. The agreement is void. 


¥ 


CHAPTER IV. 
Or THE PERFORMANCE OF CONTRACTS. 
Contracts which must be performed. 


37. The parties to a contract must either perform, or 
Obligation of parties to Offer to perform, their respective pro- 
contracts. mises, unless such performance is dis- 
pensed with or excused under the provisions of this Act, or 
of any other law. 
Peonines bind the representatives of the promises in case 
ef the death of such promisors before performance,* unless a 
contrary intention appears from the contract. 


* This probably means “ to the extent of the assets received by them as sucb, asd 
not duly applied.” See Madko Doss v. Radha Mai, 9 Punjab Record, 213. ; 
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Illustrations. 


(a2.) A promises to deliver goods to B on a certain day on payment of 
Rs. 1,000. A dies before that day. A’s representatives are bound to deliver 
the goods to B, and B is bound to pay the Rs. 1,000 to A’s representatives, 

(b.) A promises to paint a picture for B by a certain day ata certain 
price. A dies before the day. The contract cannot be enforced either by 
A’s representatives or by B. 

Notes. 

- To a contract between the plaintiffs and the defendant, for the pur- 
chase by the defendant of a cargo of salt, the plaintiffs, after the contract 
had been signed by the defendant, added in the margin: ‘“ Ten days’ de- 
murrage will be allowed at Rs. 250 perdiem.” Held that the addition of 
the words in the margin did not amount to an alteration within the rule of 
English law: the alteration must be either something which appears to be 
attested by the signature, or something which alters the character of the 
instrument.—TI. L. R., 3 Cal. 220. 


38. Where a promisor has made an offer of perform- 
Effect of refusal to accept @nce to the promisee, and the offer has 
offer of performance. not been accepted, the promisor is not 
responsible for non-performance, nor does he thereby lose his 
rights under the contract. 


Every such offer must fufil the following conditions ':— 
1. It must be unconditional. 


2. It must be made ata proper time and place, and 
under such circumstances that the person to whom it is nade 
may havea reasonable opportunity of ascertaining that the 
person by whom it is made 1s able and willing there and then 
to do the whole of what he is bound by his promise to do. 


3. If the offer is an offer to deliver anything to the pro- 
misee, the promisee must have a reasonable opportunity of 
seeing that the thing offered is the thing which the promisor 
is bound by his promise to deliver. 

An offer to one of several joint promisees has the same 
legal consequences as an offer to all of them. 

Illustration. 

A. contracts to deliver to B at his warehouse, on the Ist March 1873, 
100 bales of cotton of a particular quality. In order to make an offer of per- 
formance with the effect stated in this section, A must bring the cotton to 
B’s warehouse, on the appointed day, under such circumstances that B may 
have a reasonable opportunity of satisfying himself that the thing offered 
is cotton of the quality contracted for, and that there are 100 bales. 

Wotes. 

The defendant agreed to purchase from the plaintiffs one hundred full- 
preased bales ‘‘fully good fair Kishli cotton’’ at Rs. 208-8 per candy, to be 
delivered from March 15th to April Ist. On March 21st, the plaintiffs sent 
the defendant a letter, reminding him of the contract, and requesting him 
to take delivery. On receipt of this letter the defendant put the matter into 
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deliver, nor did the letter refer to any particular bales. At 11-30 o’clock a. 
m., on March 30th, the plaintiffs sent the defendants a letter enclosing a 
sampling order directed to an empoye of Messrs. H and S,on whose pre- 
raises the bales referred to in the order were lying. V, on behalf of the de- 
fendant, got samples taken of the cotton, and examined them, but without 
reference on that day to any standard. He then, however, conceived doubts 
as to the quality of the cotton, and expressed his donbts to the plaintiff 
in tht evening of that day. On 3lst. March, the plaintiffs sent the de- 
fendant a delivery-order enclosed in a letter from their solicitors, calling 
on the defendant to attend with his surveyor at 1 P. M., on the day to 
survey the cotton, as otherwise an ez-parte survey would be held. This 
letter reached the defendant at 11-30 o’clock a. M., and was given by him 
to V at noon of the sameday. V applied to M to attend as surveyor, 
but M was unable to doso. The plaintiffs had an ex-parte survey held 
by Messrs. C and B atl p.m,and they pronounced the cotton, samples 
of which were submitted to them, to be ‘* fully good fair Kishli cot- 
ton.’? While this survey was going on, the defendant was on the Cotton 
Green, but declined to attend, saying that V and his surveyor were coming. 
Shortly afterwards V did come, and subsequently worte a letter to plain- 
tiffs in the defendant’s name, stating that the cotton was not of the des- 
ciption contracted to be sold by them, and asking fora survey. This letter 
reached the plaintiffs at 2-19 o’clock p. mM. After this there was a discus- 
sion between plaintiffs and defendant and V. On that afternoon (the 3lat 
March), the plaintiffs’ solicitors sent a letter to the defendant, stating the 
result of the survey, and requiring him to take delivery. This was answer- 
ed by a letter of next day (April Ist) from the defendant's solicitors deny- 
ing that the cotton was of proper quality or that proper notice of the survey 
had been given, alleging that the defendant had that morning attended 
with his surveyor and asked leave to survey the cotton which had been re- 
fused, aud stating that the contract must be treated as cancelled. The con- 
ton was sold by auction on April 5th. The plaintiffs brought this suit to 
recover Rs. 1,631-1-11 as damages for non-acceptance of the cotton. The de- 
fendants contended that there had been no reasonable time allowed by the 
plaintiffs for the examination of the cotton, and that a joint survey should 
have been held. Held that a joint survey was not necessary under the terms 
of sec. 38 of the Indian Contract Act (1X of 1872), and that the defendant, 
having had a period of twenty-four hours for inspection, had a reasonable 
opportunity of seeing whether the cotton offered by the plaintiffs was such 
cotton asthe plaintiffs were bound by their contract to deliver. A purchaser 
of goods is not entitled to continue inspecting and examining the goods 
offered by the vendor until the expiration of the period for delivery. A 
reasonable opportunity for such inspection and examination is all that he is 
entitled to.—I. L. R., 6 Bom. 692. 


39. When a party to a contract has refused to perform, 
Effect of refusal of party Or disabled himself from performing, his 
to perform promise wholly. promise in its entirety, the promisee ma 
put an end to the contract,* unless he has signified, by sorda 
or conduct, his acquiescence in its continuance. 


* And see sec. 75, infra. 
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Illustrations. 

(a.) A, asinger, enters into a contract with B, the manager of a theatre, 
to sing at. his theatre two nights in every week during the next two 
months, and B engages to pay her 100 rupees for each night’s performance. 
On the sixth night A wilfully absents herself from the theatre. B is at li- 
berty to put an end to the contract. 

b.) A, @ singer, enters into a contract with B, the manager of a theafre, 
to sing at his theatre two nights in every week during the next two mopths, 
and B engages to pay her at the rate of 100 rupees for each night. On the 
sixth night A wilfully abserts herself. With the assent of B, A sings on the. 
seventh night. B has signified his acquiescence iu the continaance of the 
contract, and cannot now put an end to it, but is entitled to compensation, 
for the damage sustained by him through A’s failure to sing on the sixth 
night. 

Notes. 

Sec. 39 of the Contract Act only enacts what was the Jaw in England 
and in India before the Act was passed——-namely, that where a party toa 
contract refuses altogether to perform, or is disabled from performing, his 
part of it, the other party has a right to rescind. In a suit for damages 
for the non-delivery of linseed upon a contract, the terms of which as to 
payment were cash on delivery, part delivery had been made by the defend- 
ants, and a sum of Rs. J],000 had been paid on account by the plaintiffs. 
The plaintiffs then made a claim against the defendants for excess refrac- 
tion, and the defendants thereupon refused to deliver the remainder of the 
linseed anless the plaintiffs paid the full amount owing for the portion that 
had been delivered. The plaintiffs declined to accept these terms, and the 
defendants then cancelled the contract. Held that there was not such & re- 
fusal on the part of the plaintiffs to perform their part of the contract as. 
to entitle the defendants to rescind under sec. 39 of the Contract Act. Held 
by GartH, C. J.—that sec. 51 of the Act was not applicable, inasmuch as it 
did not appear that the plaintiffs were unwilling to pay for the deliveries 
which the defendants refused to make, and that time was not of the essence 
of the contract so as to bring the case within the provision of sec. 55 of the 
Act. Held by Marxsy, J.—That sec. 51 would have applied if the defend- 
ants, when they came to make delivery, had insisted upon the contract 
being strictly performed and upon payment being made on delivery, and 
that, if the defendants had so insisted, time might have been of the essence 
of the contract within the meaning of sec. 55.—I. L. R., 4 Cal. 252. 


By wHom CONTRACTS MUST BE PERFORMED. 


40. If it appears from the nature of the case that it was 
Person by whom promise the intention of the parties to any con- 
is to be performed. tract that any promise contained in it 
should be performed by the promisor himself, such promise 
must be performed by the promisor. In other cases, the pro- 
misor or his representatives may employ a competent person 


to perform it. 
- Illustrations. 

'*" (a.) & promises to pay Basum of money. A may perform this promise, 
either by personally paying the money to B, or by causing it to be paid to 
- by another ; and, 1f A dies before the time appointed for payment, hig 
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representatives must perform the promise, or employ some proper person 
to.do so. 


(b.) A promises to paint a picture for B. A must perform this promise 
personally. ; 
41. When a promisee accepts per- 
Effect of accepting per’ formance of the promise from a third 
formance from tvhird per- ‘ 
pee person, he cannot afterwards enforce it 


against the promisor. 


42. When two or more persons have made a joint 
Devolution of joint 1i- Promise, then (unless a contrary inten- 
abilities. tion appears by the contract) all such 
persons, during their joint lives, and, after the death of an 
of them, his representative jointly with the survivor or survi- 
vors, and, after the death of the last survivor, the represent- 
atives of all jointly, must fulfil the promise. 


43. When two or more persons make a joint promise, 

Any one of joint promi. the promisee may, in the absence of ex- 

sors may be compelled to press agreement to the contrary, compel 

Ber any one ‘‘or more”* of such joint pro- 
misors to perform the whole of the promise. 


Each of two or more joint promisors may compel oy 
Each promisor may com- Other joint promisor to contribute equal- 
pel contribution. ly witn himself to the performance of 
the promise, unless a contrary intention appears fgom the con- 
tract. 


If any one of two or more joint promisors makes de- 
Sharing of loss by defaults fault in such contribution, the remaining 


in contribution. joint promisors must bear the loss aris- 
ing from such default in equal shares. 


Explanation.—Nothing in this section shall prevent a su- 
rety from recovering from his principal, payments made 
by the surety on behalf of the principal, or entitle the princi- 
pal to recover anything from the surety on account of pay- 
ments made by the principal. 


Lilustrations. 


(a.) A, B, and C, jointly promise to pay D 3,000 rupees. D may compel 
either A or B or C to pay him 3,000 rupees. 


(b.) A, B, and C, jointly promise to pay D the sum of 3,0C0 rupees, C 
is compelled to pay the whole. A is insolvent, but his assets are sufficient 
to pay one-half of his debts. C is entitled to receive 500 rupees from A’s 
estate, and 1,250 rupees from B. 


* The words “ or more ” have been inserted by Act XII. of 1891, 
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(c.) A, B, and C, are under a joint promise to pay D 3,000 rupees. C is 
unable to pay anything, and A is compelled to pay the whole. A is entitled 
to receive 1,500 rupees from B. 

(d.) A, B, and C, are under a joint promise to pay D 3,000 rupees, A 
and B being only sureties for C. C fails to pay. A and B are compelled to 
pay the whole sum, They are entitled to recover it from C. 

Wotes. 

In a suit for damages against A and others for breach of a covenant 
not to open a ferry at a particular place, a decree was obtained against all 
the defendants. The amount of this decree was levied by execution from 
A alone,who thereupon brought a suitjfor contribution against bis co-defend- 
ants in the former suit. Both the lower Courts dismissed the suit on the 
ground that the plaintiff and the defendants had been joint wrong-doers, 
and that no suit*for contribution would lie as between them. On second 
appeal to the High Court:—Held, that the rule of law relied on by the 
Courts below had no application to the circumstances of the present case, 
and that the plaintiff was entitled to maintain his action.—I. L.R, 138 


Cal. 300. . 

A suit in which a decree has been obtained against one of several joint 
makers of a promissory note is a bar to a subsequent suit against the others. 
The effect of sec. 43 of the Contract Act is not to create a joint and several 
liability in such a case. That section merely prohibits the defendant in 
such a suit pleading in abatement, and thus places the liability arising 
from the breach of a joint contract and the liability arising from a tort on 
the same footing. The rule laid down in the case of King v. Hoare (13 M. 
and W., 494, 505) and Brinsmead v. Harrison (L. R., 7 c. p. 547) is one of 
principle, not merely of procedure.—-3 Cal, 353. 

In a suit brought upon a contract made by a firm, the plaintiff may 
select as defendants those partners of the firm against whom he wishes to 
proceed, allowifg his right of suit against those whom he does not make 
defendants to be barred.—6 Bom. 700. 


44. Where two or more persons have made a joint pro- 
Effect of release of one Mise, a release of one of such joint pro- 
joint promisor. misors by the promisee does not dis- 
charge the other joint promisor or joint promisors; neither 
does it free the joint promisor so released from responsibility 
to the other joint promisor or joint promisors.* 


Note. 


In a suit for damages against a partnership’s firm, the plaintiffs com- 
promised the suit with one of the partners upon the terms contained in the 
following receipt : ‘‘ Received from A the sum of Rs. 9,500 in fuli discharge 
of all claims upon him as an individual and as a partner in the late firm of 
B.S. and Co., and we hereby under-take to immediately withdraw the suit 
against him and others.” Held that, although, according to English law, 
the receipt operated as a discharge to all the remaining defendants, yet that 
sec. 44 of the Contract Act applies to liabilities arising out of the breach of 
a contract, as well as to the performance of contracts, and that A alone was 
released.—I. L. R., 4 Cal. 336. 


See sec. 188, infra, 
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45. When a person has made a promise to two or more 
persons jointly, then, unless a contrary 
intention appears from the contract, the 
right to claim performance rests, as between him and them, 
with them during their joint lives, and, after the death of any 
of them, with the representative of such deceased person joint] 
with the survivor or survivors, and, after the death of the last 
survivor, with the representatives of all jointly.* 
Illustration. 

A, in consideration of 5,000 rupees lent to him by B and C, promises B 

and C jointly to repay them that sum with interest on a day specified. B 


dies. The right to claim performance rests with B’s representatives jointly 
with C during C’s life, and, after the death of C, with the representatives 


of B and C jointly. 


Devolution of joint rights. 


Note. 


In a suit by surviving partners for the recovery of a partnership debt 
which became due during the life of a deceased partner, the representatives 
of such deceased partner, having regard to sec. 45 of the Contract Act (IX 
of 1872), are necessary parties ; and the provisions of sec. 4 of the Succes- 
sion Certificate Act (VII of 1889) must be complied with in order that the 
suit may be properly constituted. Qucere whether in the case of a family 
partnership under the Mitacshara law a question might arise as to the 
applicability of sec. 45 of the Contract Act and sec. 4 of the Succession 
Gertificate Act (VII of 1889). Gobind Prasad v. Chandar Sekhar, I. L. B. 
9 Al. 486, dissented from.—I. L. R., 18 Cal. 86. 


TIME AND PLACE FOR PERFORMANCE. 


46. Where, by the contract, a promisor is to perform his 
: promise without application by the pro- 
Time for performance of ° - ° e 
promise where notime is Inisee, and no time for performance is 
specified andno application specified, the engagement must be per- 
to be made. oe . 
formed within a reasonable time. 
Explanation.—The question, ‘What is a reasonable time ?” 
is, in each particular case, a question of fact. 
4'°7. When a promise is to be performed on a certain 
eRe ee ean day, and the prormisor has undertaken to 
nance of promisewhere perform it without application by the 


formance of promise where 7 
time is specified and uo promisee, the promisor may perform it 


application to be made. : 7 
at any time during the usual hours of 
business on such day and at the place at which the promise 
ought to be performed. . 
Illustration. 


A promises to deliver goods at B’s warehouse on the Ist January. On 
that day A brings the goods to B’s warehouse, but after the usual hour for 
closing it, and they are not received. A has not performed his promise. 


* But see, as to Government Securities, Act XIII. of 1886, sec. 5, 
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48. When a promise is to be performed on a certain 
Appiioation forpettorme. OBY> and the promisor has not under- 
ance to be ab proper time taken to perform it without application 
and piste: by the promisee, it is the duty of the 
promisee to apply for performance at a proper place and with- 
in the usual hours of business. 


Explanation.—The question, ‘What is a proper time and 
place ?’ is, in each particular case, a question of fact. 


49. When a promise is to be performed without appli- 
Piseadechs wcenemanes cation by the promisece, and no place is 
of engagement where no ‘fixed for the performance of it, it is the 
application tobe madeand duty of the promisor to apply to the 
sd ad iraalal promisee to appoint a reasonable place 
for the performance of the promise, and to perform it at such 
place. 
Illustration. 
A undertakes to deliver a thousand maunds of jute to B ona fixed 


day. A must apply to B to appoint a reasonable place for the purpose of 
receiving it, and must deliver it to him at such place. 


The performance of any pro- 
Performance in manner mise may be made in any manner, or at 
or at time prescribed or ° hich t] & és 
sanctioned by promisee. any time which the promisee prescribes 
or sanctions. 


Illustrations. 

(2.) B owes A 2,000 rupees. A desires B to pay the amount to <A’s 
account with C, a banker. B, who also banks with C, orders the amount to 
be transferred from his account to A’s credit, and this isdone by C. After- 
wards, and before A knows of the transfer, C fails. There has been a good 
payment by B. 

(b.) A and B are mutually indebted. A and B settle an account by 
setting off one item against another, and B pays A the balance found to be 
due from him upon such settlement. This amounts to a payment by A and 
B, respectively, of the sam which they owed to each other. 

(c.) A owes B 2,000 rupees. B accepts some of A’s goods in reduction 
of the debt. The delivery of the goods operates as a part-payment. 


(d.) A desires B, who owes him Rs. 100, to send him a note for Ra. 
100-by post. The debt is discharged as soon as B puts into the post a letter 
containing tke note duly addressed to A. 


PERFORMANCE OF RECIPROCAL PROMISES. 


51. When a contract consists of reciprocal promises to 


Promisor not bound to V© Simultaneously performed, no promis- 


perform, unless reciprocat Or need perform his promise unless the 


promisee ready and will- . kd “1° 
ing’ tocpertocas, promisee is ready and willing to perform 


his reciprocal promise. 
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dllustralions. 

(a.) A and B contract that A shall deliver goods to B to be paid for 
by B on delivery. 
A need not deliver the goods, unless B is ready and willing to pay for 
the goods on delivery. 

B need not pay for the goods, unless A is ready and willing to deliver 
them on payment. 

(b.) A and B contract that A shall deliver goods to B at a price to be 
paid by instalments, the first instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first in- 
stalment on delivery. 

B need not pay the first instalment, unless A is ready and willing to 
deliver the goods on payment of the first instalment. 


Note.—See I. L. R., 4 Cal. 252, noted under sec. 39, 


52. Where the order in which reciprocal promises are. 

Order of performance of to be performed is expressly fixed by the 

reciprocal promises. contract, they shall be performed in that 

order ; and where the order is not expressly fixed by the con- 

tract, they shall be performed in that order which the nature 

of the transaction requires. | 
Illustrations. 


(a.) A and B contract that A shall build a house for B at a fixed 
price. A’s promise to build the house must be performed before B’s pro- 
mise to pay for it. 

(o.) A and B contract that A shall make over his stock-in-trade to 
B at a fixed price, and B promises to give security for the payment of the 
money. A’s promise need not be performed until the security is given, 
for the nature of the transaction requires that A should have security be- 
fore he delivers up his stock. ; 


53. When a contract contains reciprocal promises, and 
Liability of party prevent- One party to the contract prevents the 
ing evont on which con- Other from performing his promise, the 
picasa eecmre tian contract becomes voidable at the option 
of the party so prevented ; and he is entitled to compensation* 
from the other party for any loss which he may sustain in 
consequence of the non-performance of the contract. 


itlustratien. 


A and B contract that B shall execute certain work for A, for a thousand 
rupees. 6B is ready and willing to execute the work accordingly, but A 
prevents him from doing so. The contract is voidable at the option of B ; 
and, if he elects to rescind it, he is entitled to recover from A compensation. 
for any loss which he has incurred by its non-performance. 

res Note. 
B sued the obligees to enforce a*bond hypothecating immoveable pro- 
perty, to the discharge. of which: he had ‘agreed by means of a gale of the 


* See sec. 73, infra, 
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property. The contract of sale was never carried into effect, although the 
vendors were ready and willing to put him in possession of the property, 
as B failed to pay the price which he covenanted to pay. It was held that 
B was not at liberty to enforce the bond.—7 H. C. R.,(N.-W. P.) 1852. 
54. When a contract consists of reciprocal promises, 
Effectof defanls astotbat Such that one of them cannot be per- 
which shonld be formed, or that its performance cannot 
first performed,in contract : . 

j pro. be claimed till the other has been per- 
mises. formed, and the promisor of the promise 
last mentioned fails to perform it, such promisor cannot claim 
the performance of the reciprocal promise, and must make 
compensation to the other party to the contract for any loss 
which such other party may sustain by the non-performance 
of the contract. 

LIliustrations. 

(a.) A bires B’s ship to take in and convey, from Calcutta to the 
Mauritius, a cargo to be provided by A, B receiving a certain freight for 
ita conveyance. A does not provide any cargo for the ship. <A cannot 
claim the performance of B’s promise, and must make compensation to B 
for the loss which B sustains by the non-performance of the contract. 

(b.) A contracts with B to execute certain builder’s work for a fixed 
price, B supplying the scaffolding and timber necessary for the work. B 
refuses to furnish auy scaffolding or timber,and the work cannot be execut- 
ed. A need not execute the work, and B is bound to make compensation 
to A for any loss caused to him by the non-performance of the contract. 


(c.) Acontracts with B to deliver to him, at a specified price, certain 
merchandise on board a ship which cannot arrive for a month, and B 
engages to pay for the merchandise within a week from the date of the 
contract. B does not pay witbin the week. A’s promise to deliver need 
not be performed, and B must make compensation. 

(d.) A promises B to sell him one hundred bales of merchandise, to 
be delivered next day, and B promises A to pay for them within a month. 
A does not deliver according to his promise. B’s promise to pay need not 
be performed, and A must make compensation. 

55. When a party to a contract promises to do a cer- 
tain thing at or before a specified time, 
Effect of \failure to per- . ° ‘ 

form at fixed tine, oncon- Or certain things at or before specified 
ia es- times, and fails to do any such thing at 
or before the specified time, the contract, 
or so much of it as has not been performed, becomes voidable, 
at the option of the promisee, if the intention of the parties 

was that time should be of the essence of the contract. 


If it was not the intention of the partfes that time should 
Effect of ench faiiure be of the essence of the contract, the con- 
when time is not essential. tract does not become voidable by the 
failure to do such thing at or before the spocified time; but 
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the promisee is entitled to compensation from the promisor 
for any loss occasioned to him by such failure. 
If, in case of a contract, voidable on account of the pro- 
Effect of acceptance of ™isor’s failure to perform his promise at 
performance at time other the time agreed, the promisee accepts 
ehen tebeereed upon: performance of such promise at any 
time other than that agreed, the promisee cannot claim com- 
pensation for any loss occasioned by the non-performance of 
the promise at the time agreed, unless at the time of such ac- 
ceptance he gives notice to the promisor of his intention to 


do so.* 
Wotes. 

In a coutract for the sale of ascertained goods, terms cash on delivery, 
to be given and taken it ten or eleven days, the vendee obtuined an exten- 
sion of the time for the performance of the contract, agreeing to pay go- 
down-rent and interest. He took delivery of, and paid for, some of the 
goods, and subsequently obtained a farther extension of time. <A small 
balance remained in the vendor’s hands, after giving the vendee credit for 
the goods taken delivery of, godown-rent, and interest. After the expir- 
ation of the further time, the vendce teudered the price of the remaining 
goods, and demanded delivery, when the vendors stated that they had res- 
einded the contract. In anaction for damages for non-delivery: Held that 
time was of the essence of the contract, and that, ander sec. 55 of the Con- 
tract Act, the vendors were entitled to rescind.—I. L. R., 6 Cal. 64. 


See I. L. R., 4 Cal. 252, noted under sec. 39. 
Agreement to do impos- 56. An agreement to do an act 
sible act void. impossible in itself is void. 
A contract to do an act which, after the contract is made, 
becomes impossible, or, by reason of some 
Contract to do impos- : ich th . ° 
sible actor onewhichaiver- @vent which the promisor could not pre- 
wards becomes impossible yent, unlawful, becomes void when the 
or illegal when void. . ° 
act becomes impossible or unlawful.f 
Where one person has promised to do something which he 
Gceisenswiias doom ieee knew, or, with reasonable diligence, might 
on non performance of act have known, and which the promiusee did 
a pela’ be impossible or not know, to be impossible or unlawful, 
such proinisor must make compensation 
#0 such promisee for any loss which such promisee sustains 
through the non-performance of the promise. 
Illustrations. 


: St A agrees with B to discover treasure by magic. The agreement 
18 void, \ 


(4.) A and B coptract to marry each other. Before the time fixed 
for the marriage, A goes mad. The contract becomes void. 


Jompare secs. 63 and 63, infra. 
+ But see sec. 65, infra. And See Act I. of 1877, sec. 13. 
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(c.) A contracts to marry B, being already married to C, and being 
forhidden by the law to which be is subject to practise polygamy. A must 
make compensation to B for the loss caused to her by the non-performance 
of his promise. 

(d.) A contracts to take in cargo for B at a foreign port. A’s Govern- 
ment afterwards declares war against the country in which the port is 
nituated. The contract becomes void when war is declared. 

(e.) A contracts to act at a theatre for six months in consideration 
of a sum paid in advance by B. On several occasions A is too ill to act. 
The contract to act on those occasions becomes void. 

Notes. 

A contract was entered into between the plaintiff and the defendant, 
by which the plaintiff agreed to cultivate indigo for the defendant, for a 
specified number of years in certain specified lands situated in different 
villages, with respect to portion of which lands the plaintiff was a subten- 
ant only. Subsequently, during the continuance of the contract, the plain- 
tiff lost possession of those Jands, through his immediate landlord having 
failed to pay the rent, and having been in consequence ejected therefrom 
by the owner. Ina suit by him, under the above circumstances, to have so 
much of the contract as related to those lands cancelled, on the ground that 
jt had become impossible of performance through no neglect on his part ;— 
Held, that sncb a case came within the provisions of cl. 3, sec. 56 of Act 
(X of 1872 (Contract Act), and that the mere fact that the plaintiff could 
have paid up the debt due by his immediate landlord, and so retained pos- 
session of the land, was not sufficient to constitute such an omission or neg- 
lect on his part as take to it out of the provisions of that section. Held 
also that ch. IV of Act I of 1877 (Specific Relief Act) did not apply to such 
a case, but that the plaintiff was entitled to the relief he sought nnder sec. 
40 of that Act, inasmuch as the contract was evidence of different obliga- 
tions, viz., to cultivate indigo in different villages.—I. L. R., 7 Cal. 474, 

Money having been advanced, a contract was made to secure repay- 
ment of it by a usufructuary mortgage, with possession to be given to the 
lender, of land, which however had then already been attached under a de- 
cree, and had been taken under the Collector’s management under sec. 326 
of the Code of Civil Procedure. To perform the contract by delivery of 
possession of the land having thus become impossible, it was held that the 

lender of the money was entitled to compensation, the damages being the 
amount of the advance, togetber with interest from the date when, had per- 
formance been possible, the land should have been made over to him.—17 
Cal. 432. 

By acontract made with the plaintiffs the defendants agreed to carry 
from Bombay to Jeddah, in their steamer ‘“ Mobile,’’ 500 pilgrims who 
were about to arrive in Bombay from Singapore in the plaintiffs’ ship the 
“‘Stura.” The defendants were to be paid at the rate of Rs. 26 per head, 
and the ship ‘“‘ Mobile’ wasto receive the pilgrimson the 3rd May, 1888. 
The “ Stura” arrived in Bombay on the lst May with abgut 600 pilgrims on 
board, and on the 2nd May the plaintiffs gave notice tg the defendants that 
500 of them were ready to go on board the “ Mobilef on the next day, iv. 
accordance with the contract. The defendants refuged to receive the y1l- 
grims on board the ‘‘ Mobile,’”’ on the ground that ey had come to Bom- 
bay in the “ Stura,” and that during the voyage Jof that ship to Bumbay 
there had been an outbreak of small-pox on boardf; that the 500 pilgrims 
had been in close contract with those who had ben suffering from the dis- 
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ease, and that on the 3rd May fresh cases were occurring among the pil- 
grims brought from Singapore. They pleaded that under these circum- 
stances they were not bound toship and carry the 500 pilgrims, contend- 
ing (1) that it was an implied term in the contract that the 500 pilgrims 
should be free from small-pox or other dangerous disease, and (2) that the 
performance of the contract had under the circumstances become unlawfal 
(sec. 269 of the Penal Cade and sec. 56 of the Contract Act). Held that 
the defendants were bound to carry out the contract. In the absence of 
proof, that a term providing that the pilgrims should be free from small- 
pox was to beimplied by the usage of the pilgrim-carrying trade, there 
could be no reason tor implying it. The possibility that some of the 500 
pilgrims might have the germs of the disease in them owing to their expo- 
é’ure to infection, might make carrying them more expensive and onerous, 
but it was a contingency which from the very nature of the trade must 
have been known to the defendants, and if they wished to provide againat 
it they should have done so by express terms. Held, also, that the perform- 
ance of the contract had not become unlawful. The risk of disease was not 
greater than would necessarily be incurred in every crowded emigrant ship. 
But, even if special precantions were desirable under the circumstances, it 
was for the defendants, who had entered inty an absolute agreement, to 
“have taken them.—14 Bom. 147. 
57. Where persons reciprocally promise, firstly, to do 
Where there are pro. certain things which are legal, and, se- 
mises to do thiogs legal condly, under specified circumstances, to 


and aleo other’ things . ° : : 
iHegal, the former area 0 certain other things which are illegal, 
coniract, the latter avoid the first set of promises is a contract ; but 


agresment. the second is a void agreement. 


Tilustration. 


A and B agree that A shall sell B a house for 10,000 rupeer, but that, 
if B uses it as a gambling house, he shall pay A’ 00,000 rupees for ib. 
The first set of reciprocal promises, namely, to sell the house, and to 


pay 10,000 rupees for it, is a contract. 
The second set is for an unlawful object, namely, that B may use the 


house as a gambling house, and is a void agreement. 
Note.—See B. L. R., Ap. 5, noted under sec. 24. 
58. In thecase of an alternative pro- 
Inalternative promise,one mise, one branch of which is legal, and 
branch being illegal, legal - ar as 
branch alone enforceable. the other illegal, the legal branch alone 
can be enforced. 


Illustrations. 
A and B agree that A shall pay B 1,000 rupees, for which B shall ° 


afterwards deliver to A either rice or smuggled opium. 
This is a valid contract to deliver rice, and a void agreement as to the 


opium. 


APPROPRIATION OF PAYMENTS. 
59. Whereadebtor, owing several distinct debts to one 
Application of payment Person, makes a payment to him, either 
where debt to be discharg- With express intimation, or under circum- 
er cre stances implying that the payment is to 
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be applied to the discharge of some particular debt, the pay- 
ment, if accepted, must be applied accordingly. 


Illustrations. 

(a.) A owes B, among otber debts, 1,000 rupees upon a promissory 
note, which falls due on the Ist June. He owes B no other debt of that 
amount. On the Ist June A pays to B 1,000 rupces. The payment is to 
be applied to the discharge of the promissory note. 

(b.) A owes B, among other debts, the sum of 567 rupees. 5B writes 
to A, and demands payment of this sum. A sends to B 567 rupees. This 
payment is to be applied to the discharge of the debt of which B had de- 
manded payment. . 


Wherethe debtor has omitted to intimate, and there 

Application of payment 2®Fre no other circumstances indicating to 

where debt to be discharg) Which debt the payment is to be apph- 

og ie moh euioated: ed, the creditor may apply it at his dis- 

cretion to any lawful debt actually due and payable to him 

from the debtor, whether its recovery is or is not barred by the: 
law in force for the time being as to the limitation of suits. 


Notes. 


In consideration of an advance of Rs. 118, the defendants executed in 
favour of the plaintiff mortgage bond, dated 3rd November 1879, by which 
it was stipulated that the amount should be repaid “in kind by delivery 
of half the amount of the rubid crops ef every description produced at the 
first class rates; aud in case the same is not paid in kind, it will be paid 
principal with interest from the date of execution at one anna per cent. per 
mensem in cash in the month of Baisakh 1287 F.S. (April 1880).”> The 
defendants admitted execution of the bond,and pleaded payments in grain 
to the amount of Rs. 136, which they failed to prove. It was found that 
the plaintiff had received payments in grain to the extent of Rs. 71, more 
than half of which, however, he claimed to be entitled to appropriate to 
the payment of other antecedent debts which were due to him by the de- 
fendauts. It was not stated at the time of payment towards which debt 
the payments were to be applied ; but all the payments were admittedly 
made in kind :—Held, that the plaintiff was not entitled to appropriate the 
payments to the antecedent debts, inasmuch as, within the meaning of sec. 
60 of the Contract Act, there were “ other circumstances” indicating that 
the payments were made in liquidation of the amount of the bond :— Held, 
also, that increased rate of interest being made payable from the date 
of the bond, and not only from the breach of the contract, must be taken 
to be in the nature of a penalty and only to be taken into consideration as 
a basis upon *which damages for the breach of contract were to be estimat- 
ed. The principle on this subject laid down in the case of Mackintosh v. 
Crow. I.-L. R., 9 Cal. 689, approved of.—I. L. R., 12 Cal. 164, 


61. Where neither party makes any appropriation, the’ 
Application of payment Payment shall be applied in discharge 
where neither party makes of the debts in order of time, whether 
aPRroenrenon they are or are not ; 
force for the time being as to the limitation of suits. If the 
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debts are of equal standing, the payment shall be applied in 
discharge of each proportionably. _ 
CoNTRACTS WHICH NEED NOT BE PERFORMED. 
62. If the parties to a contract 


Contracts changed, re- agree to substitute a new contract for it 
scinded, or altered need : ? 


iat be’ periavmed: or to rescind or alter it, the original 
contract need not be performed. 
Illustrations. 


(a.) A owes money to B under a contract. It is agreed between A, B, 
and C that B shall thenceforth accept C as his debtor instead of A. The 
old debt of A to Bis at an end, and a new debt from C to B has been con- 
tracted. 


(b.) A owes B 10,000 rupees. A enters into an arrangement with B, 
and gives B a mortgage of his (A’s) estate for 5,000 rupees in place of the 
debt of 10,000 rupees. This is a new Contract, and extinguishes the old. 

(c.) A owes B 3,000 rupees under « contract. B owes © 1,000 rupees. 
B orders A to credit C with 1,000 rupees in his books, but C does not 
assent to the arrangement. B still owes C 1,000 rupees, and no new con- 
tract has been entered into. 

Notes. 


The mere fact of one party alleging that a new contract has been snb- 
stituted for an old one does not of itself pnt an end to the old contract, 
even as against the party so alleging, unless the allegation is proved to be 
true.—I. L R., 8 Cal. 926. 

Held, where « promissory note made payable simply to the payee with- 
ont the addition of the words order or bearer, and, therefore, not negoci- 
able was assigned toa third person, that the assignee could sue upon such 
note, a close in action being, by the law of India, assignable, and that the 
assignee could sue in the courts of India in his own name.—1 Al. 732. 


The plaintiff sued to recover the sum of Rs. 1,173 due on a bond. It 
was found as a fact that after the due date of the bond an arrangement 
was come to between the plaintiff and the defendant by which the plain- 
tiff agreed to acceptin satisfaction of what was due to him at the time of 
the arrangement Rs. 400 in csah and a fresh bond for Rs. 701, payable by 
instalments; and it was further found that the plaintiff never intended or 
agreed to accept the naked promise of the defendant to pay the Rs. 406 and 
to give the bond for Rs. 701. The defendant did not pay the Rs. 400 or 
give the bond, but pleaded that there had been a novotion of the original 
contract by reason of the subsequent agreement, and that the suit being 
based on the original contract could not be maintained, and he relied on the 
provisions of se&s. 62 and 63 of the Contract Act in support of his conten- 
tion. Held, that neither section had any bearing on the case, and that 
upon the breach by the defendant of the terms which he had made, and 
upon the non-performance by him of the satisfaction which he had pro- 
mised to give, the parties were relegated to their rights and liabilities 
under the original contract, and that consequently the plaintiff was entitled 
to the relief he claimed. Held, further, that sec. 62 of the Contract Act 
is merely a Jegislative expression of the common law,and the provisions 
thereof do not apply to a case where there has been « breach of the original 
contract before the subsequent agreement is come to.—15 Cal. 319. 


2338 CONTRACTS. [Src. 63, 64. 


63. Every promisee may dispense with or remit, wholly 
or in part, the performance of the 


Promisee may dispense S 7 = 
or remit performance 1S8€ made to him, or may extend the 
OF Per ee time for such performance,* or may ac- 


cept, instead of it, any satisfaction which he thinks fit. 


Illustrations. 

(a.) <A promises to paint a picture for B. B afterwards forbids him 
to do so. A is no longer bound to perform the promise. 

(b.) A owes B 5,000 rupees. A pays to B, and B accepts, in satis- 
faction of the whole debt, 2,000 rupees paid atthe time and place at 
which the 5,000 rupees were payable. The whole debt is discharged. 

(c.) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B accepts 
them, in satisfaction of his claim on A. This payment is a discharge of 
the whole claim.f 

d.) A owes B, under a contract, a sum of money, the amount of 
which has not been ascertained. A, without ascertaining the amount, 
gives to B, and B, in satisfaction thereof, accepts the sum of 2,000 rupees. 
This is a discharge of the whole debt, whatever may be its amount. 

(e.) A owes B 2,000 rupees, and is also indebted to other creditors. 
A makes an arrangement with his creditors, including B, to pay them a 
com positiont of eight annas in the rupee upon their respective demands. 
Payment to B of 1,000 rupees is a discharge of B’s demand. 

Notes. : 

A hypothecation bond provided for payment of interest on the prin- 
cipal sum at the rate of 9 per cent., and contained a farther provision, that 
on default being made in payment of interest accruing due, interest shonld 
be paid from the date of the bond at the rate of 15 per cent. Default was 
made when the first and second payments of interest became due. After 
the second payment had become due, the creditor accepted payment on 
account of interest of a sum a little more than the arrears calculated at 
9 per cent. In a suit by the creditor :—Held, (1) that the plaintiff had not 
waived any right under the bond by accepting the payment on account of 
interest : (2) that the provision for enhanced interest calculated from the 
date of the bond on default, was of the nature of a penalty under sec. 74 
of the Contract Act: (3) that the plaintiff was entitled to interest on decree 
amount from date of decree to dute of payment at 6 per cent. Balkishen 
Das v. Run Bahadar Singh (I. L. R., 10 Cal., 305) discussed and distingui- 
shed ; Baij Nath Singh v. Shah Ali Hosain (I. L. R., 14 Cal., 248) dissented 
from.—-I. L. B., 12 Madr. 161. ; 


64. When a person at whose option a contract is voidable 
Consequences of rescis- Yrescinds it, the other party thereto need 
sion of a voidable contract. pot perform any promise therein con- 
tained in which he is promisor. The party rescinding a void- 
able contract shall, if he have received any benefit thereunder 
from another party to such contract, restore such benefit, so 
far as may be, tothe person from whom it was received.§ 





* But see sec. 135, infra. + See asec. 41, supra. 
+ Substituted for ‘‘ compensation” by Act XII. of 1891. § See secs. 75, infra. 
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65. When an agreement is discovered to be void, or 
ee when a contract becomes void, any per- 
Obligation of person who . 
has received advantage son who has received any advantage 
under void agreement, or ynder such agreement or contract 1s 
contract that becomes void. oO g 
bound to restore it, or to make compen- 
sation for it, to the person from whom he received it. 


Illustrations. 

(a.) A pays B 1,000 rupees, in consideration of B’s promising to 
marry C, A’s daughter. C is dead at the time of the promise. The agree- 
ment is void, but B must repay A the 1,000 rupees. 

(b.) <A contracts with B to deliver to him 250 maunds of rice before 
the first of May. A delivers 130 maunds only before that day, and none 
after. B retains the 130 maunds after the first of May. He is bound to 
pay A for them. 

(c.) <A, a singer, contracts with B, the manager of a theatre, to sing 
at his theatre for two nights in every week during the next two months, 
and B engages to pay her a hundred rupees for each night’s performance. 
On the sixth night, A wilfully absents herself from the theatre, and B, in 
consequence, rescinds the contract. B must pay A for the five nights on 
which she had sung. 

(2.) A-contracts to sing for B at a consert for 1,000 rupees which 
are paid in advance. A is too ill to sing. A is not bound to make compen- 
sation to B for the loss of the profits which B would have made if A had 
been able to sing, but must refund to B the 1,000 rupees paid in advance. 


Wotes. 


Where two Numbudri females—-a mother and daughter (plaintiff)— 
executed a document in favour of defendant, a male relative (nephew of 
the former), which purported to divest the plaintiff and her mother of the 
entire property of the [llom of which they were the sole proprietors, and 
to vest it in the defendant in consideration of his promise to marry and 
raise up heirs to the Illom to which the plaintiff and her mother belonged, 
and to maintain the plaintiff and her mother till death, and it was proved 
that plaintiff was well aware of what she was doing, and had subsequent- 
ly clearly recognized the defendant as absolute proprietor of the property, 
and was contended with his having assumed the position pointed out in 
the documents :—Held, that the transaction was valid and could not be 
called into question on the suggestion that plaintiff was placed at a disad- 
vantage and was vot fully cognizant of the irrevocable nature of the deed, 
and that the rule laid down by the Privy Council in Ashgar Aliv. Delroos 
Banoo Begam (1. L. R., 3 Cal. 324) and in Takoordeen Tewarry wv. N. Syed 
Ali (i. R., 1 IA. 392) had been complied with, and that defendant had dis- 
charged the burden of proof upon him. Held further by Innes, J.—That 
the document aimed at defeating the right of escheat of the Government, 
and the trausaction was against public policy with reference to the decision 
in Cavali Venkatanarayanappa’s case [Collector of Musnlipattam v. Cavali 
Vencatanaryanappah ] (8 M.I.A. 500), but that the plaintiff, being in part 
delicto with the defendant, could not recover the property. Held by Kuin- 
DERsLeEY, J.—Tbat has noclaim was made by the crown, it was not neces- 
sary to decide as to rights which may or may not be claimed by the crown, 
and that if plaintiff and her mother were not, as apparently they were not, 
in the position of ordinary Hindu widows, there was nothing opposed to 
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public policy in their disposing of the property, as being the last owners, 
and competent to dispose of it absolutely.—I. L. R., 3 Madr. 215. 


K, on the one part, and his creditors, including C, on the other part, 
agreed in writing to refer to arbitration the differences between them re- 
garding the payment of his debts by K. The award compounded K’s debts, 
and assigned his property to his creditors, and directed that K should dis- 
pose of such property for their benefit, and that, if he misappropriated any 
of the property, he should be personally liablo fov the loss sustained by the 
creditors on account of such misappropriation. C signed the award amongst 
other creditors, but the award was not signed by all the creditors C re- 
ceived a dividend under the award. Held, ina suit by C against K to re- 
cover a debt which had been compounded under the award, in which suit 
C alleged that several creditors had not signed the award, that some of 
them had sued K and recovered debts in spite of the award ; that K had 
misappropriated some of the property ; and that, if the plaintiff did not sue, 
there would be no assets left to satisfy his debt, that such suit was not 
maintainable.—2 Al. 173. 


See I. L. R., 9 Bom. 358, noted under sec. 22. 


66. The rescission of a voidable contract may be com- 
municated or revoked in the same man- 
of communicating ner, and subject to the same rules, as 

or revoking rescission of . i 
Scidable- contract. apply to the communication or revoca- 


tion of a proposal.* 
67. If any promisece neglects or rufuses to afford the 
promisor reasonable facilities for the per- 
Effect of neglect of pro- , ‘ . 
misee to afford promieor formance of his promise, the promisor is 
reasonable facilities for excused by such neglect or refusal as to 
performance. 
any non-performance caused thereby. 
Illustrations. 
A contracts with B to repair B’s house. 


B neglects or refuses to point out to A the places in which his house 
requires repair. 


A is excused for the non-performance of the contract, if it is caused by 
such neglect or refusal. 


CHAPTER V. 
OF CERTAIN RELATIONS RESEMBLING THOSE CREATED BY CONTRACT. 


68. If a person, incapable of entering into a contract, 
days or any one whom he is legally bound to 
aim for necessaries * © 

supplied to person incap- Support, 1S supplied by another person 

ae of contracting, oron with necessaries suited to his condition 
is account. Fe ° ° 

Oo in life, the person who has furnished 

such supplies 18 entitled to be reimbursed from the property 

of such incapable person. 





® See secs. 3 and 5, supra, 
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the promisee is entitled to compensation from the promisor 
for any loss occasioned to him by such failure. 


If, in case of a contract, voidable on account of the pro- 
< —“ a» = 2 ; . . 

Effect of acceptance otf ™isor’s failure to perform his promise at 

performance at time other the time acreed, the prom sec accepts 

then pier sarecd.y pot, erformance of such promise at any 

time other than that agreed, the promisce cannot claim com- 

pensation for any loss occasioned by the non-performance of 

the promise at the time agreed, unless at the time of such ac- 

ceptance he gives notice to the promisor of his intention to 
do so.* 

NWotes. 

In a coutract for the sale of ascertained goods, terms cash on delivery, 
to be given and taken it ten or eleven days, the vendee obtained an exten- 
sion of the time for the performance of the contract, agreeing to pay go- 
down-rent and interest. He took delivery of, and paid for, some of the 
goods, and subsequently obtained a further extension of time. A small 
balance remained in the vendor’s hands, after giving the vendee credit for 
the goods taken delivery of, godown-rent, aud interest. After the expir- 
ation of the further time, the vendee tendered the price of the remaining 
goods, and demanded delivery, when the vendors stated that they hud res- 
cinded the contract. In anaction for damages for non-delivery: Held that 
time was of the essence of the contract, and that, ander sec. 55 of the Con- 
tract Act, the vendors were entitled to rescind.—I. L. R., 6 Cal. 64. 


See I. L. R., 4 Cal. 252, noted under sec. 39. 


Agreement to do impos- 7 56. An agreement to do an act 
sible act void. impossible in itself is void. 


A contract to do an act which, after the contract is made, 
becomes impossible, or, by reason of some 
Contract to do impos- ich tt : 
sible act or one which aiter- event whic t ie prom usor could not a 
_ becomes impossible yont, unlawful, becomes void when the 
or illegal when void. . . 
act becomes impossible or unlawful.t 


Where one person has promised to do something which he 
é knew, or, with reasonable diligence, might 
ompensaation for loss . = i ° 

on non performance of acs have known, and which the promisee did 

known to be impousible vr not know, fo be impossible or unlawful, 

such promisor must make compensation 

to such promiusee for any loss which such promisce sustains 
through the non-performance of the promise. 

Illustrations. 


(a.) A agrees with B to discover treasure by magic. The agreement 
is void. ° 

(5.) A and B contract to marry each other. Before the time fixed 
for the marriage, A goes mad. The contract becomes void. 


* Conipare secs. 62 and 63, tnfra. 
+ But see sec. 65, wnfra. And See Act I. of 1877, sec, 13. 
30 
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(c.) A-contracts to marry B, being already married to C, and being 
forhidden by the law to which he ia subject to practise polygamy. A must 
make compensation to B for the loss caused to her by the non-performance 
of his promise. 

(d.) A contracts to take in cargo for B at a foreign port. A’s Govern- 
ment afterwards declares war against the country in which the port is 
situated. The contract becomes void when war is declared. 

({e.) A contracts to act at a theatre for six months in consideration 
of a sum paid in advance by B. On several occasions A is too ill to act. 
The contract to act on those occasions becomes void. 


Notes. 


A contract was entered into between the plaintiff and the defendant, 
by which the plaintiff agreed to cultivate indigo for the defendant, for a 
specified number of years in certain specified lands situated in different 
villages, with respect to portion of which lands the plaintiff was a subten- 
ant only. Subsequently, during the continuauce of the contract, the plain- 
tiff lost possession of those Jands, through his immediate landlord having 
failed to pay the rent, and having been in consequence ejected therefrom 
by the owner. Ina suit by him, under the above circumstances, to have so 
much of the contract as related to those lands cancelled, on the ground that 
it had become impossible of performance through no neglect on his part ;— 
Held, that such a case came within the provisions of cl. 3, sec. 56 of Act 
{X of 1872 (Contract Act), and that the mere fact that the plaintiff could 
have paid up the debt due by his immediate landlord, and so retained pos- 
session of the land, was not sufficient to constitute such an omission or neg- 
lect on his part as take to it out of the provisions of that section. Held 
also that ch. IV of Act I of 1877 (Specific Relief Act) did not apply to such 
a case, but that the plaintiff was entitled to the relief he sought under sec. 
40 of that Act, inasmuch as the contract was evidence of different obliga- 
tions, viz., to cultivate indigo in different villages.—I. L. R., 7 Cal. 474. 

Money having been advanced, a contract was made to secure repay- 
ment of it by a usufructuary mortgage, with possession to be given to the 
lender, of land, which however had then already been attached under a de- 
cree, and had been taken under the Collector’s management under sec. 326 
of the Code of Civil Procedure. To perform the contract by delivery of 
possession of the land having thus become impossible, it was held that the 
lender of the money was entitled to compensation, the damages being the 
amount of the advance, togetber with interest from the date when, had per- 
formance been possible, the land should have been made over to him.—17 
Cal. 432. 

By acontract made with the plaintiffs the defendants agreed to carry 
from Bombay to Jeddah, in their steamer *“ Mobile,’’ 500 pilgrims who 
were about to arrive in Bombay from Singapore in the plaintiffs’ ship the 
*“ Stura.” The defendants were to be paid at the rate of Rs. 26 per head, 
and the ship “‘ Mobile” wasto receive the pilgrims on the 3rd May, 1888. 
The “ Stura” arrived in Bombay on the lst May with about 600 pilgrims on 
board, and on the 2nd May the plaintiffs gave notice to the defendants that 
500 of them were ready to go on board the “ Mobile” on the next day, in 
accordance with the contract. “The defendants refused to receive the pil- 
grims on board the ** Mobile,” on the ground that they had come to Bom- 
bay in the “ Stura,” and that during the voyage of that ship to Bombay 
there had beep an ovitbreak of small-pox on board ; that the 500 pilgrims 
had been in close contract with those who had been suffering from the dis- 


Ssc. 57-59. ] CONTRACTS. 235 


ease, and that on the 3rd May fresh cases were occurring among the pil- 
grims brought from Singapore. They pleaded that under these circum- 
stances they were not bound toship and carry the 500 pilgrims, contend- 
ing (1)tbhat it was an implied term in the contract that the 500 pilgrims 
should be free from small-pox or other dangerous disease, and (2) that the 
performance of the contract had under the circumstances become unlawful 
(sec. 269 of the Penal Cade and sec. 56 of the Contract Act). Held that 
the defendants were bound to carry out the contract. In the absence of 
proof, that a term providing that the pilgrims should be free from small- 
pox was to beimplied by the usage of the pilgrim-carrying trade, there . 
could be no reason for implying it. The possibility that some of the 500 
pilgrims might have the germs of the disease in them owing to their expo- 
sure to infection, might make carrying them more expensive and onerous, 
but it was acontingency which from the very nature of the trade must 
have been known to the defendants, and if they wished to provide againat 
it they should have done so by express terms. Held, also, that the perform- 
ance of the contract had not become unlawful. The risk of disease was not 
greater than would necessarily be incurred in every crowded emigrant ship. 
But, even if special precautions were desirable under the circumstances, it 
was for the defendants, who had entered into an absolute agreement, to 
have taken them.—14 Bom. 147. 
5'7. Where persons reciprocally promise, firstly, to do 
Where there are pro. Certain things which are legal, and, se- 
mises to do things legal condly, under specified circumstances, to 
Hopal the former awc% do certain other things which are illegal, 
con'ract, the latter avoid the first set of promises is a contract ; but 


agreement. the second is a void agreement. 


Tilustration. 


A and B agree that A shall sell B a house for 10,000 rupees, but that, 
if B uses it as a gambling house, he shall pay A_ 50,000 rupees for it. 
The first set of reciprocal promises, namely, to sell the house, and to 


pay 10,000 rupees for it, is a contract. 
The second set is for an unlawful object, namely, that B may use the 
house as a gambling house, and is a void agreement. 
Wote.—See B. L. R., Ap. 5, noted under sec. 24. 
58. Inthecase of an alternative pro- 
Inalternative promise,one mise, one branch of which is legal, and 
branch being illegal, legal . a ae. 
the other illegal, the legal branch alone 


branch alone enforceable. 
ean be enforced. 


Illustrations. 
A and B agree that A shall pay B 1,000 rupees, for which B shall 


afterwards deliver to A either rice or smuggled opium. 
This is a valid contract to deliver rice, and a void agreement as to the 


opium. 
APPROPRIATION OF PAYMENTS. 
59. Wherea debtor, owing several distinct debts to one 
Application of payment Person, makes a payment to him, either 
ta oor to be discharg- With express intimation, or un der circum- 
aa stances implying that the payment is to 
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be applied to the discharge of some particular debt, the pay- 
ment, if accepted, must be applied accordingly. 


Illustrations. 

(2.) A owes B, among other debts, 1,000 rupees upon a promissory 
note, which falls due on the Ist June He owes GB no other debt of that 
amount. On the Ist June A pays to B 1,000 rupees. The payment is to 
be applied to the discharge of the promissory note. 

(6.) A owes B, among other debts, the sum of 567 rupees. 3B writes 
to A, and demands payment of this sum. A sends to B 567 rupees. This 
payment is to be applied to the discharge of the debt of which B had de- 
mnanded payment. 


60. Wherethe debtor has omitted to intimate, and there 
Application of payment ov 44v Other circumstances indicating to 
where debt to be discharg- which debt the payment is to be appli- 
odie nepneicere ed, the creditor may apply it at his dis- 
cretion to any lawful debt actually duc and payable to him 
from the debtor, whether its recovery is or is not barred by the 
law in force for the time being as to the limitation of suits. 


Wotes. 


In consideration of an advance of Rs. 118, the defendants executed in 
favour of the plaintiff mortgage bond, dated 3rd November 1879, by which 
it was stipulated that the amount should be repaid “in kind by delivery 
of half the amount of the rubid crops ef every description produced at the 
first class rates; and iu case the same is not paid in kind, it will be paid 
principal with interest from the date of exccution at one anna per cent. per 
mensem in cash in the month of Baisakh 1287 F.S. (April 1880).” The 
defendants admitted execution of the bond,and pleaded payments in grain 
to the amount of Rs. 136, which they failed to prove. It was found that 
the plaintiff had received payments in grain to the extent of Rs. 71, more 
than half of which, however, he claimed to be entitled to appropriate to 
the payment of other antecedent debts which were due to him by the de- 
fendants. It was not stated at the time of payment towards which debt 
the payments were to be applied ; but all the payments were admittedly 
made in kind :—Held, that the plaintiff was not entitled to appropriate the 
payments to the antecedent debts, inasmuch as, within the meaning of sec. 
60 of the Contract Act, there were “ other circumstances” indicating that 
the payments were made in liquidation of the amount of the bond :— Held, 
also, that increased rate of interest being made payable from the date 
of the bond, and not only from the breach of the contract, must be taken 
to be in the nature of a penalty and only to be taken into consideration as 
a basis upon which damages for the breach of contract were to be estimat- 
ed. The principle on this subject laid down in the case of Mackintosh v. 
Crow. I. L. R., 9 Cal. 689, approved of.—lI. L. R., 12 Cal. 164. 


61. Where neither party makes any appropriation, the 
Application of payment Payment shall be applied in discharge 
where neither party makes Of the debtsin order of time, whether 


appropriation. thax, ara nar ara nat harrad b 


force for the tine being as to the limitation of suits. If the 
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debts are of equal standing, the payment shall be applied in 
discharge of each proportionably. 


CoNTRACTS WHICH NEED NOT BE PERFORMED. 
62. If the parties to a contract 


Contracta changed, re- acroc to substitute a new contract for it, 
scinded, or altered need 


nob: besperformed: or to rescind or alter it, the original 
contract need not be performed. 
Lilustrations. 


(a.) A owes money to B under a contract. It is agreed between A, B, 
and © that B shall thenceforth accept C as hia debtor instead of A. The 
old debt of A to Bis at an end, and a uew debt from C to B has been con- 
tracted. 


(b.) A owes B 10,000 rupees. A enters into an arrangement with B, 
and gives B a mortgage of his (A’s} estaie for 5,000 rupees in place of the 
debt of 10,000 rupees. This is a new Contract, and extinguishes the old. 

(c.) A owes B 1,000 rupees under a contract. B owes © 1,000 rupees. 
B orders A to credit C with 1,000 rupees in his books, but C does not 
assent to the arrangement. 8B still owes C 1,000 rupees, and no new con- 
tract has been entered into. 

Notes. 


The mere fact of one party alleging that a new contract has been sub- 
stituted for an old one does not of itself put an end to the old contract, 
even as against the party so alleging, unless the allegation is proved tobe 
true.—I. L R., 8 Cal. 926. 

Held, where a promissory note made payable simply to the payee with- 
out the addition of the words order or bearer, and, therefore, not negoci- 
able was assigued toa third person, that the assignee could sue upon such 
note, a chose in action being, by the law of India, assignable, and that the 
assignee could sue in the courts of India in his own name.—1 Al. 732. 


The plaintiff sued to recover the sum of Rs. 1,173 due on a bond. It 
was found asa fact that after the dne date of the bond an arrangement 
was come to between the plaintiff and the defendant by which tbe plain- 
tiff agreed to accept in satisfaction of what was due to him at the time of 
the arrangement Rs. 400 in csah and a fresh bond for Rs. 701, payable by 
instalments; and it was further found that the plaintiff never intended or 
agreed to accept the nuked promise of the defendant to pay the Rs. 400 and 
to give the bond four Rs. 701. The defendant did not pay the Rs. 400 or 
give the bond, but pleaded that there had been a novotion of the original 
contract by reason of the subsequent agreement, and that the suit being 
based on the original contract could not be maintained, and he relied on the 
provisions of secs. 62 and 63 of the Contract Act in support of his conten- 
tion. Held, that neither section bad any bearing on the case, and that 
upon the breach by the defendant of the terms which he had made, and 
upon the non-performance by him of the satisfaction which he had pro- 
mised to give, the parties were relegated to their rights and liabilities 
under the original contract,and that consequently the plaintiff was entitled 
to the relief he claimed. Held, further, that sec. 62 of the Contract Act 
is merely a legislative expression of the common law,and the provisions 
thereof du not apply to a case where there has been a breach of the original 
contract before the subsequent agreement is come to.—15 Cal. 319. 
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63. Every promisee may dispense with or remit, wholly 
Promises may dispense OF 1n part, the performance of the pro- 
with or remit performance mise made to him, or may extend the 
Se Seda ; time for such performance,* or may ac- 
cept, instead of it, any satisfaction which he thinks fit: 


Illustrations. 

(a.) A promises to paint a picture for B. B afterwards forbids him 
to do so. A is no longer bound to perform the promise. 

(b.) A owes B 5,000 rupees. A pays to B, and B accepts, in satis- 
faction of the whole debt, 2,000 rupees paid atthe time and place at 
which the 5,000 rupees were payable. The whole debt is discharged. 

(c.) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B accepts 
them, in satisfaction of his claim on A. This payment is a discharge of 
the whole claim.f 

(d.) A owes B, under a contract, a sum of money, the amount of 
which has not been ascertained. A, without ascertaining the amount, 
gives to B, and B, in satisfaction thereof, accepts the sum of 2,000 rupees. 
This is a discharge of the whole debt, whatever may be its amount. 

(e.) A owes B 2,000 rupees, and is also indebted to other creditors. 
A makes an arrangement with his creditors, including B, to pay them a 
composition{ of eight annas in the rupee upon their respective demands. 
Payment to B of 1,000 rupees is a discharge of B’s demand. 

Notes. 


A hypothecation bond provided for payment of interest on the prin- 
cipal sum at the rate of 9 per cent., and contained a farther provision, that 
on default being made in payment of interest accruing due, interest should 
be paid from the date of the bond at the rate of 15 per cent. Default was 
made when the first and second payments of interest became due. After 
the second payment had become due, the creditor accepted payment on 
account of interest of a sum a little more than the arrears calculated at 
9 per cent. In a suit by the creditor :— Held, (1) that the plaintiff had not 
waived any right under the bond by accepting the payment on account of 
interest : (2) that the provision for enhanced interest calculated from the 
date of the bond on default, was of the nature of a penalty under sec. 7% 
of the Contract Act: (3) that the plaintiff was entitled to interest on decree 
amount from date of decree to dute of payment at 6 per cent. Balkishen 
Das v. Run Bahadar Singh (I. L. R., 10 Cal., 305) discussed and distingui- 
shed ;x Baij Nath Singh v. Shah Ali Hosain (I. L. R., 14 Cal., 248) dissented 
from.—-I. L. R.,-12 Madr. 161. 


. When a person at whose option a contract is voidable 
Consequencea of rescie- Yescinds it, the other party thereto need 
of a voidable contract. not perform any promise therein con- 
tained in which he is promisor. The party rescinding a void- 
able contract shall, if he have received any benefit thereunder 
from another party to such contract, restore such benefit, so 
far as may be, tothe person from whom it was received.§ 





* Bat see sec. 135, infra. + See sec. 41), supra. 
t Subatituted for ‘“‘ compensation” by Act XII. of 1891. § See seca. 75, infra. 
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65. When an agreement is discovered to be void, or 
goa when a contract becomes void, any per- 
Obligation of person who am 
hus received advantage SON who has received any advantage 
under void agreement, or ynder such agreement or contract 18 
contract that becomes void. oe 
bound to restore it, or to make compen- 
sation for it, to the person from whom he received it. 


Illustrations. 


(a.) A pays B 1,000 rupees, in consideration of B’s promising to 
marry C, A’s daughter. C is dead at the time of the promise. The agree- 
ment is void, but B must repay A the 1,000 rupees. 

(b.) A contracts with B to deliver to him 250 maunds of rice before 
the first of May. A delivers 130 maunds only before that day, and none 
after. B retains the 130 maunds after the first of May. He is bound to 
pay A for them. 

(c.) A, a singer, contracts with B, the manager of a theatre, to sing 
at his theatre for two nights inevery week during the next two months, 
and B engages to pay her a hundred rupees for each night’s performance. 
On the sixth night, A wilfully absents herself from the theatre, and B, in 
consequence, rescinds the contract. B must pay A for the five nights on 
which she had sung. 

(2.) A contracts to sing for B at a consert for 1,000 rupees which 
are paid in advance. A is too il] to sing. A is not bound to make compen- 
sation to B for the loss of the profits which B would have made if A had 
been able to sing, but must refund to B the 1,000 rupees paid in advance. 


Wotes. 


Where two Numbudri females—a mother and daughter (plaintiff)— 
executed a document in favour of defendart, a male relative (nephew of 
the former), which purported to divest the plaintiff and her mother of the 
entire property of the Illom of which they were the sole proprietors, and 
to vest it in the defendant in consideration of his promise to marry and 
raise up heirs to the Illom to which the plaintiff and her mother belonged, 
and to maintain the plaintiff and her mother till death, and it was proved 
that plaintiff was well aware of what she was doing, and had subsequent- 
ly clearly recognized the defendant as absolute proprietor of the property, 
and was contended with his having assumed the position pointed aut in 
the documents :—Held, that the transaction was valid and could not be 
called into question on the suggestion that plaintiff was placed at a disad- 
vantage and was not fully cognizant of the irrevocable nature of the deed, 
and that the rule laid down by the Privy Council in Ashgar Aliv. Delroos 
Banoo Begam (lL. L. R., 3 Cal. 324) and in Takoordeen Tewarry wv. N. Syed 
Ali (CL. R., 1 LA. 392) had been complied with, and that defendant had dis- 
charged the burden of proof upon him. Held further by Innes, J.—That 
the document aimed at defeating the right of escheat of the Government, 
and the transaction was against public policy with reference to the decision’ 
in Cavali Venkatanarayanappa’s case [Collector of Musulipattam v. Cavali 
Vencatanaryanappah] (8 M.I.A. 500), but that the plaintiff, being in part 
delicto with the defendant, could not recover the property. Held by Kin- 
DERSLEY, J.—That has noclaim was made by the crown, it was not neces- 
sary to decide as to rights which may or may not be claimed by the crown, 
and that if plaintiff and her mother were not, as apparently they were not, 
in the position of ordinary Hinda widows, there was nothing opposed to 
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public policy in their disposing of the property, as being the last owners, 
and competent to dispose of it absolutely.—I. L. R., 3 Madr. 215. 


K, on the one part, and his creditors, including C, on the other part, 
agreed in writing to refer to arbitration the differences between them re- 
garding the payment of his debts by K,. The award compounded K’s debts, 
and assigned his property to his creditors, and directed that K should dis- 
pose of such property for their benefit, and that, if he misappropriated any 
of the property, he should be personally liable for the loss sustained by the 
creditors on account of such misappropriation. C signed the award amongst 
other creditors, but the award was not signed bv all the creditors C re- 
ceived a dividend under the award. J/eld, ina suithy C against K to re- 
cover a debt which had been coinpounded under the award, in which suit 
C alleged that several creditors had not sizned the award, that some of 
them had sucd K and recovered debts in spite of the award ; that K had 
misappropriated some of the property ; and that, if the plaintiff did not sue, 
there would be no assets left to satisfy his debt, that such suit was not 
maintainable.—2 Al. 173. 


See I. L. R., 9 Bom. 358, noted under sec. 22. 


66. The rescission of a voidable contract may be com- 

municated or revoked in the same man- 

Mode of communicating ner, and subject to the same rules, as 
or revoking rescission of ° : 

vcidable contract. apply to the communication or revoca- 


tion of a proposal.* 
67. If any promisee neglects or rufuses to afford the 
promisor reasonable facilities for the per- 
Effect of neglect of pro- ’ a. - . ° 
migee to afford promisor formance of his promise, the promisor is 
reasonuble fucilities for excused by such neglect or refusal as to 
performance. s => 
any non-performance caused thereby. 
Illustrations. 
A contracts with B to repair B’s house. 
B neglects or refuses to point out to A the places in which his house 
requires repair. 
A ia excused for the non-performance of the contract, if it is caused by 
such neglect or refusal. 


CHAPTER V. 
OF CERTAIN RELATIONS RESEMBLING THOSE CREATED BY CONTRACT. 


68. If a person, incapable of entering into a contract, 
ei ; or any one whom he is legally bound to 
aim for necessaries . ° 

to peraon incap- Support, 1s supplied by another person 

cron with necessaries suited to his condition 

; in life, the person who has furnished 

such supplies is entitled to be reimbursed from the property 
of such incapable person. 


* See secs. 3 and 5, supra. 
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Held on appeal, per Margpsy, J., that the plaintiffa were aot entitled to put 
aside the sale as invalid, and treat the case as one for damages for breach 
of contract. Under the circumstances they were not entitled toeven nominal 
damages. The mere shipment on board the Grecian did not pass the pro- 
perty in the coal to the defendant under sec. 77 of Act IX of 1872. Per 
PonviFeEx, J.— Whether, by virtue of the contract and the subsequent ap- 
propriation and shipment, the property in tne coal passed or did not pass to 
the defendant within the meaning of sec. 84 or sec. 83 of Act 1X of 1872, 
even if the sale were invalid, the plaintiffs were not entitled, considering 
their conductin dealing with the coal, and the concealment of their interests 
in the purchase, and in the absence of satisfactory evidence of what ulti- 
mately became of the coal, to 1ecover any damages?—15 B. L. R., 276. 


A suit to recover arrears of rent upon a registered contract is governed 
by art. 116, Sch. 1I, Act XV of 1877. Compensation is used in the same 
sense in that article as in the Contract Act, sec. 73.—3 Madr. 76. 


In January 1883 W. & Co. of Madras contracted to deliver to P. & Co. 
of Madras certain goods of a certain quality, subject to survey before ship- 
ment, at a certain price ‘ f. 0. b. Cocanada, delivery in April and May ; 
terms, full advance and local exchange 2? per cent, pnyable at Madras.” 
This coutract was contained in bought and sold notes. It was further 
agreed that the goods were to be delivered on board any ship P. & Co. 
might direct at the port of Cocanada,. P. & Co. paid the full amount of the 
purchase money in January. On the 31st March P. & Co. wrote to W. & 
Co. requesting that the goods might be marked iv a certain way. On the 
18th May W. & Co. wrote to P. & Co., enclosing a letter from W. & Co. to 
S. N. & Co. ef Cocanada requesting S. N. & Co. to hold the goods (which 
were said to have been purchased to W. & Co. from S. N. & Co. and to be 
in godown) at the disposal of P. & Co. In the letter to P. & Co from W. 
& Co. the goods were also said to be in godown at that date. On the same 
day P. & Co. wrote to 5S. N. & Co. enclosing a delivery order for the goods 
(which P. & Co. stated they believed to be in godown), requesting that 
they might be marked in a particular way. On the 26th May S. N. & Co. 
wrote to P. and Co. informing them that they held the goods at P. and Co.’s 
disposal. Ou the 28th May P. & Co. received this letter. Ou the 3lst May 
P. & Co. chartered a ship to take on board the said goods and other goods 
brought by P. & Co from S. N & Co, and others, and wrote toS. N. & Co. 
informing them that the ship would arrive about the 12th June. On the 
Sth June P. & Co. wrote to S. N. & Co. acknowledging receipt of a letter 
which stated that only a portion of the goods to be shipped was ready. On 
the 9th June P. and Co. received a letter from S. N. & Co. stating that 
all the goods were ready. On the 17th Junethe sbip arrived at Cocanada. 
On the 21st June S. N. and Co. stopped payment and ceased to carry on 
business. No goods were delivered according to the contract. S. N. & Co. 
never had the goods to deliver between 18th May and 17th June. Ina 
suit by P. & Co. to recover from W.and Co. the price paid and damages 
for breach of contract to deliver the goods, it was contended for W. and Co, 
I.—That the transfer of the delivery order of the l8th May amounted to a 
delivery of the goods :—Heild, that as S. N. and Co. had neither had posses- 
sion of the goods to be delivered nor kad appropriated any goods to the 
contract, the delivery order was inoperative. II.—That the acceptance of 
the delivery order by P. and Co. amounted to an agreement that S. N. and 
Co. should deliver to P. & Co. the goods when ready, and that the liability 
of S. N. and Co. was substituted for that of W. and Co. :—Held, that such 
an agreement could not be inferred. I1I.—that as 8. N. & Co. by accepting 
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the delivery order were estopped from denying that they had possession of 
the goods as against P. & Co., S. N. & Co. were discharged as against W. 
& Co., and therefore P. & Co. had no remedy against W. & Co, :— Held, (1) 
that S. N. and Co. were not discharged as against W. and Co,asS. N. and 
Co.’s representations were false; (2) that even if S. N. and Co. were dis- 
charged, this could not affect P. & Co. 1V.—That as P. & Co. had not. sup- 
plied ashivin M»y, they had failed to perform their part of the contract and 
could not recover :— Held, distinguishing Bowes v. Shand’ L.R,2 App. Ca., 
455) and Rent-r v. SulatL R,4C P. 1D. 239i, ther the presence of the 
sticcin May was rota condirion precedent to P. & Co recovering V— That 
Won bt tal rescinded the contract on the 24th June by re:using to de- 
youd io fore P. and Co. were only entitied to recover the price paid : 
~~-rreld. tiat Wand Co. were not entitled to rescind the coutract :— Held, 
nl~o that P.& Co having paid in advance, were entitled toa reasonable 
time after the 29th June prepare to purchuse other goods, and were entitled 
to the difference between the contract price and the market price on the Ist 
ef July as dumages for the breach to deliver.—8 Madr, 38. 


In 1881 A Hindu executed a sale-deed of a house in the Mufasaal. The 
Teed contained no coveuant for title. The purchaser having been ejected 
: © ovoryon of the house unde: a decree, of which the vendor was aware 
ar oof the sole, sued the vendor for damages The Munsif decreed 

note 2 ouea naar the vendor had traudulently concealed the 

i ke ee ee ee Owwepealthe district Judge reversed this decree, 
holding that, as tue purcrascr bad not insisted on a covenant for title, he 
mustbe held to have accepted all risks : Held, that, if there had been fraudnu- 
lent concealment as alleged, the purchaser was entitled to damages.—9Q 


Madr. S9. 


On 6th March 1883 V promised to sell 5,000 bags of gingelly seed at 
Rs. 7 As. ll a beg to 8S. Two-thirds of the price was paid in advance. V 
agreed to deliver the 5,000 bags at the end of April and to give S, notice 
as instalments of 10CO bags were ready for delivery within the stipulated 
time, and S promised to pay V the balance of the contract price on each 
instalment when ready for delivery, There was neither delivery nor pay- 
ment in terns of the contract, 3U.s0 bags were delivered by V, but S did 
not pay the balance of the price due, and 2,0QU bags were never delivered. 
On 7th May V declined to deliver these bays, on the ground that S had 
not paid the balance of the contract price for the 3,000 bags delivered when 
ready tor delivery, and subsequently, repaid to S the balance due to him of 
the money advanced, In a suit hy S against V for damages for non-delivery 
of 2,000 bays:—Held that Vo was not excused from performance of his pro- 
mise by the failure of S to pay the balance due for the bags delivered, and 
that 5 was entitied to recover the difference between the market and the 
contract price on the day the contiact was broken by V.—9 Madr. 359. 


In a deed of mortgage, dated in July, 1870, the mortgagors covenant- 
ed, among other things.:s follows :——‘* That, having repaid the principal 
amount in the course of three years we shall take back this bond, and we 
shall continue to pay annually interest on the said amount at the rate of 
Re 1-2 per cent. per mensem ; that, should we in any year fail to pay the 
amount of interest, it shall, at the close of the year, be consolidated with 
the principal amount, and we shall pay compound interest at Re. 1-2 per 
cent. per mensem............that, in the event of non-payment of the princi- 
pal and interest on the expiration of the appointed time, the “mortgagee” 
shall be at liberty to recover from us the whole amount due to him with 
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interest by means of a law suit”:—Held that the terms of the bond amount- 
ed to a covenant to pay interest at the stipulated rate after the period of 
three years, so long as the principal remained due; that, the bound contain- 
ing an express covenant for the payment of interest at that rate, the inter- 
est was not affected by the considerations of the reasouableness or other- 
wise of the rate ; and that the mortgagee was therefore entitled to interest 
up to the date of the decree at the rate of Re. 1-2 per mensem. Baldeo 
Panday v. Gokal Rai referred to.—7 Al, 333. 
74. Whena contract has been broken, if a sum is 
. named in the contract as the ameunt to 
Title to compengation -3- 
for breich of contract in be paid in case of such breach, the party 
which a sum is named as complaining of the breach is entitled, 
payable in case uf breach. ° 
whether or not actual damage or loss is 
proved to have been caused thereby, to receive from-the party 
who has broken the contract reasonable compensation not ex- 
ceeding the amount so named. 


Exception.— When any person enters into any bail-bond, 
recognizance, or other instrument of the same nature, or, 
under the provisions of any law or under the orders of the 
Government of India or of any Local Government, gives any 
bond for the performance of any public duty or act in which 
the public are interested, he shall be liable, upon breach of 
the condition of any such instrument, to pay the whole sum 
mentioned therein. 

Explanation. —A person who enters into a contract with 
Government does not necessarily thereby undertake any pub- 
lic duty, or promise to do an act in which the public are in- 


terested. 
Illustrations. 

(a.) A contracts with B to pay B Rs. 1,000 if he fails to pay B Rs 500 
on @ given day. A fails to pay B Rs. 500 on that day. Bis entitled to re- 
cover from A snch compensation, uot exceeding Rs. 1,000, as the Court con- 
siders reasonable. 

(6.) A contracts with B that, if A practises asa Surgeon within Cal- 
cutta, he will pay B Rs. 5,000. A practises as a Surgeon in Caleutta 3B ia 
entitled to such compensation, not exceeding Rs. 5,000, as the Court con- 
siders reasonable. 

(c) A gives a recognizance binding him in a penalty of Rs. 500 to ap- 
pear in Court on a certain day. He forfeits his recognizance. He is liable 
to pay the whole penalty. 

Notes. 

The defendant one D, on the 6th April, 1875, gave to the plaintiff, a 
money-lender, a promissory note, by whieh they jointly and severally pro- 
mised to pay the plaintiff on the 6th September Rs. 400 ‘for value re- 
ceived in cash in hand paid on signing and delivering this bond; should 
we neglect or fail to pay this amount on due date, then only shall it carry 
interest from and on due date of payment at the defaulting rate of 10 per 
cent. per mensem.”” At the date of the note, the defendant and D were in 
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the plaintiff’s debt in respect of other promissory notes, and a sum of Ra. 
100 was deducted from the amount of the note of the 6th April, in respect 
of one of these which was piven up, and in respect of interest on three 
others. <A further sum of Rs. 125 was deducted as interest in advance for 
the five months previous to the due date of the note, and the balance (Rs. 
175) was paid by cheque to D. D died before the note became dae. Ina 
seit brought to recover Rs. 400 principal, and Rs. 400 interest, on the pro- 
missory note, on default being made in payment: Held that this was not a 
case in which a certain sum was agreed to be paid on a breach of contract, 
and, therefora, sec. 74 of the Contract Act did notapply. The stipulation 
to pay interest at the “ defaulting rate” was not in the nature of a penalty. 
Held aiso that, looking at the nature of the transaction, the note contained 
a false statement of the consideration, which amounted only to Rs. 275 ;s and 
there being nothing to show that the defendant understood the real 
nature of the transaction, the rate of interest being exorbitant, and the con- 
sideration inadcquate, the transaction was not one which ought to be en- 


forced by a Court of Equity.—2 Cal. 202. 


A loan to a purdanashin woman from her own mukthear at an exorbit- 
ant rate of interest, the security being ample, may be a hard and uncons- 
cionable bargain on which the Contract. for such rate of interest, will not 
be enforced. Benyon v. Cook, L. R., 10 Ch. Ap., 359, referred to and fol- 
lowed.—-12 Cal. 225. 

The stipulation in a bond was in these terms :—‘‘ I cannot pay Ra, 
1,000 now, so I will pay it within two months and 15 days; if I do not pay 
it within that period, I will pay the amount with interest from the date 
of the bond at the rate of two annas per rupee per month’’ :—Held, that 
the stipulation was one for the payment of interest within the meaning of 
sec. 2, Act XXV of 1855, and did not fall under sec. 74 0f the Contract 
Act. Mackintosh v. Crow, I. L. R, 9 Cal., 689, approved; Balkishen Das. 
v. Run Bahadur Singh, I. L. R., 10 Cal., 305, considered.—13 Cal. 200. 


In a suit on a bond, wherein it was atipulated that the loan was to be 
repaid on a certain date and to bear interest at the rate cf 2 per cent. per 
mensem, but thatif the loan were not repaid on the date named the prinu- 
cipal was to bear interest at the rate of 4 per cent. per mensem from the 
date of the loan: Held, on the authority of the decision in Balkishen Das 
vw. Run Bahadur Singh, I. L. R., 10 Cal. 305, that the stipulation as tothe 
payment of interest at the higher rate was not in the natare of a penalty, 
and that the plaintiff was entitled to & decree for the amount due on the 
bond with interest at the increased rate from the date of the bond, and that, 
whether the interest at the increased rate,in case of non-payment on the 
date fixed in the contract, was payable from the commencement of the 
loan or from the date of fixed for the repnyment of the loan, sec. 74 of the 
Contract Act was not applicable. Mackintosh v. Crow, I. L. R., 9 Cal. 689, 
upon this point dissented from. The decision in the case of Balkishen Das 
v. Run Bahadur Sing, I. L. R., 10 Cal. 305, overrules the decision in the 
case of Muthura Persad Singh v. Luggun Kooer, I. L. R., 9 Cal. 615, and 
all similar cases cited in Mackintosh zs. Crow, which held that the stipula- 
tion for the payment of a higher rate of interest in the event of the non- 
payment of the debt on the date fixed in the contract, from the commence- 
ment of the loan, is in the nature of a penalty.—14 Cal. 248. 

Held by the Futt Bence (BanerJee, J., dissenting as to part)—A pro- 
vision in a bond to the effect that the principal should be repaid with in- 
terest on the due date, and that on failure thereof interest should be paid 
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at an increased rate from the date of the bond up to the date of realization, 
amounts to a provision for a penalty, and sec, 74 of the Contract Act ap- 
plies to the money claimed at the increased rate of interest from the date 
of the bond until realization. Mackintosh v. Crow, Nanjappa v. Nanjappa, 
and Sajaji Panhajiv. Maruti, approved. Baij Nath Singh v. Shab Ali 
Hosain overruled so far as it dissents from Mackintosh v. Crow. Balkishen 
Das v. Run Bahadur Singh distinguished. Banerjee, J.—The decision ia 
Mackintosh v. Crow, which regards the interest at the increased rate as 
penalty, is correct as to the claim of interest up to the stipnlated day of 
re-payment, and Baij Nath Singh v. Shah Ali Hosain was wrongly decided 
as to this point. Sec. 74 of the Contract Act applies only to that part of 
the claim for interest which is in respect of the period from the date of the 
bond to the due date, and has no application to the claim for interest for 
the period fromthe due date to the date of realization. This view is in 
accordance with the decision in Mackintosh v. Crow.—19 Cal. 392. 


V lent Rs. 1,500 to C and the members of his family under a bond by 
which it was agreed that C’s family should demise certain Iand on kanom 
to V and receive a further sum. It was also stipulated in the bond that C 
and the members of his family should pay interest at 6 per cent. upon Rs. 
1,500 until the execution of the kanom deed, and interest at 24 per cent. 
from the date of the loan in the event of their not making the demise. The 
demise was not ma:le. Held that the stipulation for the enhanced rate of 
interest did not create an independent obligation, and that the proper course 
was to determine what would be a sufficient compensation for the breach 
of contract. C tendered what he considered sufficient compensation to V 
before suit, and claimed exemptior from payment of interest and costs. Held 
that as C had not tendered the amount stipulated for in the bond, V was 
justified in coming to the Court to obtain a decision as tothe rate of com- 
pensation which should be paid, and was entitled to his costs.—3,Madr. 224. 


A. promise to pay interest, if the principal sum is not repaid within 
fifteen days, at the rateof one anna per rupee per diem from the date of 
the promise (intended to secure prompt payment) cannot be enforced, but 
interest-rate may be allowed. Per INNES J.—Quaere: Whether sec. 74 of 
the Indian Contract Act is applicable to such a case P—6 Madr. 167. 

An agreement to pay the principal of a debt by instalments with in- 
terest, and on default of payment of each instalment to pay an enhanced 
rate of interest thereon from the date of default of payment, is vot an 
agreement which should be relieved against. Dictum of Wilson J., in 
Mackintosh v. Crow (I. L. R., 9 Cal. 689) approved.-~—-9 Madr. 276. 


A mortgagor agreed that if any instalment of interest accruing due on 
the mortgage was not paid, he should pay cempound interest and discharge 
the principal in one year, and further that if the principal was not so dis- 
charged he should pay interest at an enhanced rate:—Held that the mort- 
gagee could enforce the agreement.—10 Madr. 203. 

Where a mortgage-deed provided for repayment of the debtin four 
instalments with interest at 6 per cent. and in default of payment of any 
instalment on the due date, for interest at 12 percent, from the date of the 
bond:— Held, following Balkishen Das v. Run Bahadur Singh (I. L. R., 10 
Cal., 305) that the stipulation being reasonable, the plaintiff was entitled 
on default to recover the higher rate of interest from the date of the bond. 
—Il Madr. 294. 

A mortgage-bond provided that interest for the loan should be paid at 
Rs. 2 per month, and that if the loan were not paid off by acertain day, 
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then future interest from the date of default should be paid at Rs. 3 per 
month. Held, that the higher rate of interest was not a penalty, and might 
be enforced.—I. L. R., 14 Bom. 200. 

A mortgage-bond provided for repayment of the loan on a certain date 
with interest at the rate of 8i per cent. In default of payment on the due 
date, interest was to be paid at tine rate of 37 per cent. to be caleulated from 
the commencement of the loan. Held, that the higher rate of interest was 
a@ penalty, and not to be enforced.—14 Bom. 274. 


Under sec. 74 of the Contract Act, 1872, the Courts are not bound, 
even in cases where the parties to a contract have, in anticipation of a 
breach, expressly determined by agreement what shall be the sum payable 
as damages for the breach, to award such sum for a breach, but may award 
for the same ‘‘reasonable compenration” not exceeding such sum. Asa 
general principle, compensation must be commensurate with the injury 
sustained. Acting upon this principle, when the injury consists of a breach 
of contract, the Court would assess damages with a view of restoring to the 
injured party such advantage as he might reasonably be expected to have 
derived from the contract, had the breach not occurred. Held, therefore, 
where the parties to a contract to deliver a certain quantity of raw indigo 
on & certain day agreed that a certain sum should be paid as compensation 
in case such indigo was not delivered as agreed, that the method of asses- 
sing damages in case of a breach of the contract would be to ascertain the 
quantity of indigo which could have been pressed out of the stipulated 
amount of indigo plant, to ascertain the prico at which the indigo might 
have been fairly sold in the market during the season to which the con- 
tract related, and to deduct from such price the ordinary charges of pro- 
ducing and selling the quantity of indigo in question ; and that more than 
the amount so ascertained ought not equitably to be awarded, such amount 
being ‘‘ reasonabie compensation” for a breach of the contract —5 Al. 233. 


The obligor of a bond promised to pay the amount on demand with 
interest at the rate of Rs. 6-4-0 percent. per meusem,to pay the interest 
every six months, and, if he made default in the payment of the interest 
for any six months, to pay interest on such interest at such rate. /ileld, in 
a suit on the bond, default in the payment of interest as agreed having oc- 
curred, that as the obligor expressly undertook to pay such high rate of 
interest, and there was no question of penalty, that is to say, of a liability 
to damages for breach of the terms of a contract in the sense of sec. 74 of 
the Contract Act, the contract rate of interest stipulated to be paid could 
not be interfered with.—6 Al 63. 


The obligor of a bond for the payment of money agreed therein in res- 
pect of interest as follows :—‘I will pay the money with interest at one 
rupee one anna per cent. per mensem on demand: as regards interest, I 
agree that I will pay the interest of the amount every six months which 
may be found due under the accounts: inthe event of non payment every 
six months I will pay the interest at the rate of one rupee eight annas per 
mensem from the date of the execution of the bond.” Held by Sruart, C. 
J., that the stipulation to pay the higher rate of interest in case of non- 
payment of interest at the lower rate was a stipulation in the nature of a 
penalty, and should be so treated in the acconnts to be taken. Bichook Nath 
Pandey v. Ram Lochan Singh referred to: Kharag Singh v. Bhola Nath 
observed on. Held by Tyrre tu, J., that the non-payment of interest at the 
lower rate was not a breach of the contract, the contract being that the 
obligor might adopt either of the scales of payment, and therefore the sti- 
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pulation in question was not in the nature of a penalty. Mackintosh v. 
Hunt followed : Kharag Singh v. Bhola Nath distinguished.—6 Al. 179. 


The lender of money, for the use of which interest is to be paid, may, 
at the time of making the loan, protect himself agninst breach of the bor- 
rowers contract to pay the interest when dune, either by a stipulation 
that ‘n case of such breach, he shall be entitled to recover compound in- 
terest, or by a stipulation that, in such a case, the rate of interest shall be 
increased. But a condition that, upon failure by the borrower to pay the 
interest when due, both compound interest and an increased rate shall be 
payable, amounts to a penalty, inasmuch as the two stipulations together 
cannot be regarded asa fair agreement with reference to the loss sustain- 
ed by the lender. 


In a bond dated in February, 1877, for a sum of money payable in 
June, 1882, it was provided that interest should be paid at the rate of Rs. 
9 per cent. per annum on the Puranmashi of every Jaith, and that, if the 
interest were not duly paid, the rate should be increased to Rs. 15 per cent. 
per annum, and compound interest should be payable. There was no pro- 
vision for payment of interest from the time when the principal became 
due. In December, 1884, the obligee brought asuit on the bond agninst 
the obligor, claiming interest from the date of the bond to the date of the 
institation of the suit at Rs. 15 per annum, and compound interest for the 
same period at the same :—Held, that the stipulations contained in the 
bond must be regarded as penal, and it was therefore the Court’s duty to 
limit the penalty to what was the real amount of damage sustained by the 
plaintiff in consequence of the defendant’s breach of the contract to pay 
the interest at the due date :—wHeld that, for this purpose, the proper 
course was to reduce the interest to Rs. 9 percent. per annum, reckon- 
ed at compound interest, with yearly rests, to the dae date of the bond ; 
and that, inasmuch as the plaintiff was to blame for not having enforced 
his remedy at an earlier date, he should only recover simple interest at Rs. 
9 per cent. from the due date of payment, upon the entire sum which was 
due when the bond became due, 1. e., the principal added to the compound 
interest calculated at Rs. 9 per cent. 


The same obligee held another bond executed by the same obligors in 
June, 1879, for a sum of money payable in June, 1882, with interest at Bs. 
9 per cent. per annam. There was a provision in the bond that if the prin- 
cipal and interest were not paid on the due date, the obligee should be en- 
titled to recover the principal witb interest at the rate of Rs. 24 per cent. 
per annum from the date of the bond. Jn December, 1884, the obligee 
brought a suit on the bond against the obligor claiming interest on the 
principal amount from its date to the date of the institution of the suit at 
the rate of Rs 24 percent. per annum:— Held that the increased rate of in- 
terest might fairly be considered as representing the damages sustained by 
the lender by reason of the borrower’s failure to pay interest at the gpeci- 
fied time, and should therefore be paid down to the due date of the bond ; 
and that, as the plaintiff failed to enforce payment for a long time, the in- 
terest, from the due date, might fairly revert to the old rate of Rs. 9 per 
cent. per annum, and the amount should be calculated from that date, on 
that basis, on the whole amount of principal and interest then due on the 
bond.—8 A}. 155. 


See I. L. R., 3 Cal. 379, noted under sec. 78 ; 12 Madr. 16], noted 
under sec. 63; 10 Al. 29, noted under sec. 256 ef theIndian Succession Act. 
(No. 10 of 1865). 
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“5. <A person who rightfully rescinds a contract is en- 

Party rightfully reacing- titled to compensation for any damage 

ing contract, entitled to which he has sustained through the non- 
a aca fulfilment of the contract. 


Illustration. 


(a.) A, a singer, contracts with B, the manager of a theatre, to sing at 
his theatre for two nights in every week during the next two months, and 
B engages to pay her 100 rupees for each night's performance. On the 
sixth night, A wilfully absents herself from the theatre, and B, in conse- 
quence, rescinds the contract. B is entitled to claim compensation for the 
damage which he has sustained through the non-fulfilment of the contract. 


CHAPTER VII. 
SALE OF Goons. 
When property in goods sold passes. 


76. In this chapter, the word ‘goods’ means and includes 
‘Goods’ defined. every kind of moveable property. 
Wote.—See I. L. R., 3 Cal. 379, noted nnder sec. 78. 


%'7. ‘Sale’ is the exchange of property for a price. It 
involves the transfer of the ownership 
of the thing sold from the seller to the 
buyer. 

Note.—See 15 B. L. R., 276, noted under sec. 73. 


78. Saleis effected by offer and ac- 
ceptance of ascertained goods for a price, 
or of a price for ascertained goods, 


together with payment of the price or delivery of the 
goods; or with tender, part-payment, earnest, or part-delivery; 
or with an agreement, express or implied, that the payment 
or delivery, or both, shall be postponed. 


Where there 1s a contract for the sale of ascertained goods, 
the property in the goods sold passes to the buyer when the 
whole or part of the price, or when the earnest, is paid, or 
when the whole or part of the goods is delivered. 


If the parties agree, expressly or by implication, that 
the payment or delivery. or both, shall be postponed, the pro- 
perty passes as soon as the proposal for sale is accepted. 


Illustrations. 
(a.) B offers to buy A’s horse for 500 Rupees. A accepts B's offer, 
and delivers the horse to B. The horse becomes B’s property on delivery, 
(b.) A sends goods to B, with the request that he will buy them ata 
stated price if he approves of them, or return them if he does not approve 


“<< Sale’”’ defined. 


Sale how effected. 
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of them. 8B retains the goods, and informs A that he approves of them. 
The goods become B’s when B retains them. 

(c.) B offers A, for bis horse, 1,000 rupees, the horse to be delivered 
to B on a stated day, and the price to be paid on another stated day. A 
accepts the offer. The horse becomes B’s as soon as the proposal is accepted. 

(d.) B offers A, for his horse, 1,000 rupees on a month’s credit. A 
accepts the offer. The horse becomes B’s as soon as the offer is accepted. 

(e.) B, on the first January, offers to A, for a quantity of rice, 2,000 
rupees, to be paid on the first March following, the rice not to be taken 
away till paid for. A accepts the offer. The rice becomes B’s as soon as 
the offer is accepted. 

Notes. 

A Government currency note was stolen from A, and cashed by B ia 
good faith forC. On the conviction of C for theft, the Magistrate ordered 
the note to be given to B. A appealed tothe Sessions Judge, who was of 
opinion that he was not competent to interfere as a Court of appeal under 
sec. 419 of the Criminal Procedure Code; but submitted the case for the 
orders of the High Court. Held that the case could be disposed of by the 
Judge under sec. 419 of the Criminal Procedure Code, and that the words 
“Court of Appeal’ in that section are not necessarily limited to a Court 
before which an appeal is pending. Held, further, that the provisions of 
sec. 76, of the Contract Act did not apply, as the change of acurrency note 
for money is not a contract of sale, and that, as the note came honestly into 
the hands of B, the order of the Magistrate was right.—I. L. R., 3 Cal. 379. 


B. K. agreed to buy from M. R. five bales of chrome orange twist, 
‘Sor any part thereof that may bein a merchantable condition, ex ‘ City 
of Cambridge’ or other vessel or vessels,” with specific marks and nuam- 
bers, each bale containing 500 lbs. at so much per lb. to be paid for on or 
before delivery. B. K. took delivery of and paid for only one bale, but 
rejected the others. M. R. broughta suit for the price of the four bales 
rejected. Held, that the property in the goods did not pass to the defend- 
ant by the terms of the contract, nor was the delivery that was taken by 
him of the one balea delivery of “part of the goods’’ within the meaning 
of aecs. 78 and 92 of the Contract Act; the suit, therefore, did not lie. Held, 
also, that the question whether the defendant was entitled to refuse the 
goods, in other words whether the goods were according to the contract or 
not, was ove that was uunecessary for the purposes of the present suit ; 
bnt it would have been otherwise if the suit were one for damages on the 
ground of the defendant’s refusal to accept the goods. A purchaser’s right 
to reject goods by reason of their not answering the description in the 
Contract may be independent of the question whether the property in the 
goods has passed to him or not.—I. lL. R., 15 Cal. I. 


479. Where there is a contract for the sale of a thing 
: which has yet to be ascertained, made, 
Transfer of ownership of : * 4 < ‘ 
thing aold, which has yet OF finished,* the ownership of the thing is 
to be ascertained, made,or not transferred to the buyer until itis as- 
finished. ° . 
certained, made, or finished. 
Illustration. 
B orders A, a barge-builder, to make him abarge. The price is not 
made payable by instalments. While the barge is building, B pays toA 
* See sec. 60, 
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money from time to time on account of the price. The ownership of the 


barge does not pass to B until it is finished. 
80. Where, by a contract for the sale of goods, the seller 
, isto do anything to them for the purpose 
ae: eaters - saree of putting them into a state in which the 
to put into state in which buyer is to take them, the sale is not 
Pieter nee eee complete until such thing has been done. 
Illustration. 


(a.) A, a ship-builder, contracts to sell to B, for a stated price, a vessel 
which is lying in A’s yard ; the vessel to be rigged and fitted for a voyage, 
and the price to be paid on delivery. Under the contract, the property in 
the vessel does not pass to B until the vessel has been rigged, fitted up, 


and delivered. 
81. Where anything remains to be 


Completion of sale of done to the goods by the seller for the 
_ything thereto non, Purpose of ascertaining the amount of 
to ascertain price. the price, the sale is not complete until 

this has been done. 
Illustrations. 
(a.) A, the owner of a stack of bark, contracts to sell it to B, weigh 
and deliver it, at 100 rupees per ton. B agrees to take and pay for it on a 


certain day. Part is weighed and delivered to B ; the ownership of the 
residue is not transferred to B until it has been weighed pursuant to the 


contract. 

(b.) A contracts to sell a heap of clay to B at a certain price per ton. B 
is, by the contract, to load the clay in his own carts, and to weigh each load 
at a certain weighing machine, which his carts must pass on their way from 
A’s grounds to B’s place of deposit. Here, nothing more remains to be done 
by the seller; the sale is complete, and the ownership of tke heap of clay is 


transferred at once. 
82. Where the goods are not ascertained at the time 
Completion of sale, when Of making the contract of sale, it is ne- 
goods are unascertained ar cessary to the completion of the sale that 
marges Conencs the goods shall be ascertained.* 
Illustration. 
A agrees to sel! to B 20 tons of oil in A’s cisterns. A’s cisterns contain 
more than 20 tons of oil. No portion of the oil has become the property of B. 
83. Where the goods are not ascertained at the time 
Ascertninment of goods Of making the agreement for sale, but 
by subsequent appropria- goods answering the description in the 
a agreement are subsequently appropri- 
ated by one party for the purpose of the agreement, and that 
appropriation 1s assented to by the other, the goods have been 
ascertained, and the sale is complete. 


* See sec, 79. 
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* 
Illustration. 

A, having a quantity of sugar in bulk more than sufficient to fill 20 
hogsheads, contracts tosell B20 hogsheads of it. After the contract, A 
fills 20 hogsheads with the sugar, and gives notice to B that the hogsheads 
are ready, and requires him to take them away. B says he will take them 
as soon as he can. By this appropriation by A, and assent by B, the sugar 
becomes the property of Bb. 

84. Where the goods are not ascertained at the time 
Ascertainment of goods Of making the contract of sale, and, by 
by seller’s seicction. the terms of the contract, the seller is to 
do an act with reference to the goods which cannot be done 
until they are appropriated to the buyer, the seller has a right 
to select any goods answering to the contract, and, by his 
doing so, the goods are ascertained. 


Illustration. 

B agrees with A to purchase of him, at a stated price, to be paid on a 
fixed day, 50 maunds of rice out of a larger quantity in A’s granary. It is 
agreed that B shall send sacks for the rice, and that A shall put the rice 
into them. B does so, and A puts 50 maunds of rice into thesacks. The goods 
have been ascertained. 


Note._See 15 B. L. R., 276, noted under sec. 73. 


85. Where an agreement is made forthe sale of im- 
siucdiooul Benseaited moveable and moveable property combin- 
moveable property, when Cd, the ownership of the moveable pro- 
sold together with immove- pherty does not pass before the transfer 
; of the immoveable property... 
Illustration. 


A agrees with B for the sale of a house and furniture. The ownership 
of the furniture does not pass to B until the house is conveyed to B. 


86. When goods have become the 
Buyer to bear loss after property of the buyer, he must bear any 


goods have become his pro- wee . ‘ ° 
perty. = loss arising from their destruction or in- 


jury. 
Illustrations. 
. (a.) B offers, and A accepts, 100 rupees for a stack of fire-wood ‘atand- 
ing on A’s premises, the fire-wood to be allowed to rernain on A’s premises 
till a certain day, and not to be taken away till paidfor. Before payment, 
and while the fire-wood is on A’s premises, it is accidentally destroyed by 
fire. B must bear the loss. 

: (8.) A bids 1,000 rupees for a picture at a sale by auction. After the 
bid, it is injured by an accident, If the accident happens before the hammer 
falls the loss falls on the seller ; if afterwards, on A. 

87. When there is a contract for the sale of goods not 

Transfer of ownership of YCt in existence, the ownership of the 
zoods agreed to be sold goods may be transferred by acts done, 


whil -existent. i 
Bae aon eaneuont after the goods are produced in pursu- 
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ance of the contract, by the seller, or by the-buyer with the 


seller’s assent. 
Illustrations. 

(a.) A contracts to sell to B, for a stated price, all the indigo which 
shall be produced at A’s factory during the ensuing year. A. when the 
indigo has been mannfactured, gives B an acknowledgment that he holds 
the indigo at his disposal. The ownership of the indigo vests in B from 
the date of the acknowledgment. 

(b.) A, for a stated price, contracts that B may take and sell any crops 
that shall be grown on A’s iand in succession to the crops then standing. 
Under this contract, B, with the assent of A, takes possession of some crops 
grown in succession to the crops standing at the time of the contract. The 
ownership of the crops, when taken possession of, vests in B. 

(c.) A, for a stated price, contracts that B may take and sell any crops 
that shall be grown on hisland in succession to the crops then standing. 
Under this contract, B applies to A for possession of some crops grown in 
succession to the crops which were standing at the time of the contract. A 
refuses to give possession. The ownership of the crops has not passed to B, 
though A may commit a breach of contract in refusing to give possession. 


88. A contract for the sale of goods to be delivered at 
Ae Gersiwtd ace. future day is binding, though the goods 
ver, at a future day, goods are not in the possession of the seller at 
not in sellera possession at =the time of making the contract, and 
ie : though, atthat time, he has no reasonable 
expectation of acquiring them otherwise than by purchase. 
Illustration. 

A contracts, on the first January, to sell B 50 shares in the East In- 
dian Railway Company, to be-delivered and paid for on the first March of 
the same year. A, at the time of making the contract, is not in possession 
of any shares. The contract is valid. 

89. Where the price of goods sold is not fixed by the 
Determination of price contract of sale, the buyer is bound to 
not fixed by contract. pay the seller such a price as the Court 
considers reasonable. 
Illustration. 

B, living in Patna, orders of A, a coach-builder at Calcutta, a carriage 
of a particular description. Nothing is said by either as to the price. The 
order having been executed, and the price being in dispute between the 
buyer and the seller, the Court must decide what price it considers reason- 
able. 

DELIVERY. 


90. Delivery of goods sold may be made by doing any- 
thing which has the effect of putting them 
in the possession of the buyer, or of any 
person authorized to hold them on his behalf. 

Illustrations. 


(a.) A sells to B a horse, and causes or permits if to be removed from 
A’s stables to B’s. The removal to B’s stable is a delivery. 


Delivery how made. 
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(o.) B, in England, orders 100 bales of cotton from A, a merchant of 
Bombay, and sends his own ship to Bombay for the cotton. The putting 
the cotton on board the ship is a delivery to B. 

(c.) A sells to B certain specific goods which are locked up in a go- 
down. A gives B the key of the godown in order that he may get the gooda. 
This is a delivery. 

(d.) A sells to B five specific casks of oil. The oil is in the warehouse 
of A. B sells the five casks to C. A receives warehouse-rent for them from 
C. This amounts to a delivery of the oil to C, as it shows an assent on the 
part of A to hold the goods as warehouseman of C. 

(e.) A sells to B 50 maunds of rice in the possession of C, a warehouse- 
man. A gives Ban order to © to transfer the rice to B, and OC assents to 
such order, and transfers the rice in his books to B. This is a delivery. 

(f.) A agrees to sell B five tons of oil, at 1,000 rupees per ton, to be 
pen for at the time of delivery. A gives to C, a wharfinger, at whose wharf 

e had twenty tons of the oil, an order to transfer five of them into the 
name of B. C makes the transfer in his books, and gives A’s clerk a notice 
of the transfer for B. <A’s clerk takes the transfer notice to B, and offers. 
to give it to him on payment of the price of the oil. B refuses to pay. There 
has been no delivery to B, as B never assented to make C his agent to hold 
for him the five tons selected by A. 


91. A delivery to a wharfinger or carrier of the goods 
Effect of delivery to Sold has the same effect as a delivery to 
wharfinger or carrier. the buyer, but does not render the buyer 
liable for the price of goods which do not reach him, uuless 
the delivery is so made as to enable him to hold the wharfinger 
or carrier responsible for the safe custody or delivery of the 

goods. 

Illustration. 


B, at Agra, orders of A, who lives at Calcutta, three casks of oil to be 
sent to him by railway. A takes three casks ot oil directed to B to the rail- 
way station, and leaves them there without conforming to the rules which 
must be complied with in order to render the Railway Company responsi- 
ble for their safety. The goods do not reach B. There has not been a suffi- 
cient delivery to charge B in a suit for the price. 


92. A delivery of part of goods, in progress of the deli- 
a Oe ee very of the whole, has the same effect, 
m "Y* for the purpose of passing the property 
in such goods, as a delivery of the whote ; but a delivery of 
part of the goods, with an intention of severing it from the 
whole, dees not operate as a delivery of the remainder. 
Illustrations. 

(a.) A ship arrives ina harbour laden with a cargo consigned te A, 
the buyer of the cargo. The captain begins to discharge it, and delivera over 
part of the goods to Ain progress of the delivery of the whole. This is a 
delivery of the cargo to A for the purpose of passing the property in the 


cargo. 
(b.) A sells to Ba stack of fire-wood, to be paid for by B on delivery. 
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After the sale, B applies for and obtains from A leave to take away some 
of the fire-wood. This has not the legal effect of delivery of the whole. 


(c.) A sells 50 maunds of rice to B. The rice remains in A’s warehouse. 
After the sale, B sells toC 10 maunds of the rice, and A, at B’s desire, 
sends the 10 maunds to C. This has not the legal effect of a delivery of the 
whole. 


Noto. 

It was agreed between the Bank of Bengal at Calcutta and C and Co., 
who carried on business there, that the Branch of the Bank at Cawnpur 
should discount bills to a certain extent drawn by C, who carried on busi- 
yess at Cawnpur, on C and Co. against goods to be consigned by rail to C 
amd Co., and that the railway receipts for such consignments should be for- 
warded to C and Co. through the Cawnpur Branch of the Bank. C accord- 
dingly drew a bill on C and Co. payable twenty-one days after date, which 
the Cawnpoar Branch of the Bank discounted, receiving the railway receipt 
for certain goods consigned to C and Co. C and Co. having accepted this 
bill, the Bank handed over the railway receipt to them. In a suit by the 
Bank against C on the bill, the latter set up as a defence that the bill had 
been discounted by the Bank on the oral understanding that the railway 
receipt was not to be transferred to C and Co. until they had paid the 
amount of the bill, and that the Bank had, by the breach of this condition, 
determined the defendant’s liability. Held by Srraiaut, J. (SPankikF, J. dis- 
‘ senting), that evidence of such oral understanding was not admissible even 
under proviso 3 of sec. 92 of Act 1 of 1872.—I. L. B., 2 Al. 598. 


pre eer ee Se an 93. In the absence of any special 

liver until buyer applies promise the seller of goods is not bound 

Pee eer: to deliver them until the buyer applies 
for delivery.* 


Note. 

On the 25th December, 1886, the defendant contracted to deliver to 
the plaintiff on the 26th May, 1887, one hundred bales of cotton at Rs. 196 
per.candy. Onthe 28tb February, 1887, the plaintiff assigned this con- 
tract to one Khorsi Khetsi, and a few days afterwards, viz., 7th March, 
1887, he became insolvent. In his schedule there was no mention of this 
contract, or its assignment, or of the receipt of any consideration for the 
assignment. Khorsi Khetsi, as the beneficial assignee of the contract, sub- 
sequently called on the defendant to give delivery of the goods, and offer- 
ed payment of the price ; but the defendant, who was then aware of tho 
plaintiff’s insolvency, refused, on the ground that Khorsi Khetsi waa not a 
bona fide assignee of :the contract for value ; that the assignment was a sham, 
and was not intended to pass the beneficial interest in the contract. A suit 
was then brought againss the defendant by Khorsi Khetsi claiming dama- 
ges for breach of the contract. This suit was dismissed, on the ground 
that the assignment of the contract was fraudulent. The plaintiff knew of 
the dismissal of Khorsi Khetsi’s suit in 1887, but had never himself made 
any demand on the defendant for the performance of the contract. On the 
6th November, 1889, the plaintiff’s petition in insolvency was dismissed for 
non-prosecution, and on the 18th November, 1889, Khorsi Khetsi re-as- 
signed the contract to the plaintiff. The plaintiff now sued the dcfendant 
to recover damages for breach of the contract. He contended that his 


eee ee ee SS Se ee ee 


* See sec. 46, supra. 
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assignment to Khorsi Khetsi, though in fraud of the Official Assignee and 
the creditors of the insolvency, was not in fraud of the defendant, and that 
by the dismissal of his petition the parties, as to their rights and liabili- 
ties under the contract, had been relegated to the position which they oc- 
cupied prior to the plaintiff’s insolvency. Held, that the plaintiff was not 
entitled to recover damages from the defendant. There had been no de- 
mand for delivery by the plaintiff, or on his account,as required by sec. 
93 of tbe Contract Act IX of 1872. Kborsi Khetsi had asked for delivery 
as beneficial owner, but the property had not passed to him by the assign- 
ment ; and although the defendant would be bound to recognize an assig- 
nee who could establish his title of full ownership in the contract, he was 
under no obligation to recognize Khorsi Khetsi when, as a fact, the bene- 
ficial interest in the contract still remained in the plaintiff, with whom 
the defendant had originally contracted. In England, where there has been 
an assignment by deed, the assigned property passes by force of the deed, 
and it cannot be impeached at law by the assignor or by third parties 
other than creditors, on the ground of its not being a real transaction : but 
where the assignment is not by deed, the true nature of itas a sham may 
be proved. Iv India itis in all cases open to third parties to show that 
such was the case.-—I. L. R., 15 Bom. 1. ; 


94. Inthe absence of any special promise as to delivery; 
ints useaenweey goods sold are to be delivered at the place 
at which they are at the time of the sale ; 
and goods contracted to be sold are to be delivered at the 
place at which they are at the time of the contract for sale, 
or, if not then in existence, at the place at which they are pro- 
duced. 
SELLER’sS LIEN. 
95. Unless a contrary intention appears by the con- 
se tract, a seller has alien on sold goods as 
Seller’s lien. - - ° ° 
long as they remain in his possession, and 
the price or any part of it remains unpaid. 
96. Wherc, by the contract, the payment is to be made 
eee eee nr oe at a future day, but no time is fixed for 
be made atafnfure day, the delivery of the goods, the seller has 
put no time fixed tor de- yo lien, and the buyer is entitled to a pre- 
ivery. ° a 
sent delivery of the goods, without pay- 
ment. But if the buyer becomes insolvent before delivery of 
the goods, or if the time appointed for payment arrives before 
the delivery of the goods, the seller may retain the goods for 
the price. 
Explanation.—A person is insolvent who has ceased to pay 
; his debts in the usual course of business, 
Insolvency’ defined. . « 
or who is incapable of paying them. 
Lilustration. 
A sells to B a quantity of sugar in A’s warehouse. It is agreed that 
three months’ credit shall be given. B allows the sugar to remain in A’s 
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warehouse. Before the expiry of the three months, B becomes insolvent 
A may retain the goods for the price. 


97. Where, by the contract, the payment isto be made 
Seller's lien where pay- at afuture day, and the buyer allows 
piciaae te Pepce anne Biba the goods to remain in the possession of 
toremain in eeller’e pose the seller until that day, and does not 
session. then pay for them, the seller may retain 
the goods for the price. 
Illustration. 


A sells to B a quantity of sugar in A’s warehouse. It is agreed that 
three months’ credit shall be given. B allows the sugar to remain in A’s 
warehouse till the expiry of the three months, and then does not pay for 
them. <A may retain the goods for the price. 


98. A seller, in possession of goods sold, may retain 

Seller's lien against sub- them for the price against any subse- 

sequent bayer. quent buyer, unless the seller has recog- 
nized the title of the subsequent buyer. 


STOPPAGE IN TRANSIT. 


99. A seller who has parted with the possession of the 
Power of seller to stop in. goods, and has not received the whole 
ereveit: price, may, if the buyer becomes insol- 
vent, stop the goods while they are in transit to the buyer. 


100. Goods are to be deemed in transit while they are 

When goods are to be in the possession of the carrier, or lodg- 

seamed: a: tranett: ed at any place in the course of transmis- 

sion to the buyer, and are not yet come into the possession 

of the buyer or any person on his behalf, otherwise than as 
being in possession of the carrier, or as being so lodged. 


Illustrattons. 

(a.) B, living at Madras, orders goods of A, at Patna, and directs that 
they shall be sent to Madras. The goods are sent to Calcutta, and there 
delivered to C,-a wharfinger, to be forwarded to Madras. The goods, while 
they are in the possession of C, are in transit. 

. (0.) B, at Delhi, orders goods of A at Calcutta. A consigns and for- 
wards the goods to B at Delhi. On arrival there, they are taken to the. 
warehouse of B, and left there. B refuses to receive them, and immediate- 
ly afterwards stops payment. The goods are in transit. 

{c.) B, who lives at Puna, orders goods of A at Bombay. A sends 
them to Puna by C, a carrier appointed by B. The goods arrive at Puna, 
and are placed by C, at B’e requept, in C’s warehouse for B. The goods are 
no lorger in transit. oe 

(d.) B, a merchant of London, orders 100 bales of cotton of A,a mer- 
chant at Bombay. 3B sends his own ship to Bombay for the cotton. The 
transit is at an end when the cotton is delivered on board the ship. 


Secs. 101-103 J CONTRACTS. 265 


(e.) B, a merchant of London, orders 100 bales of cotton of A, a mer- 
chant at Bombay. B sends his own ship to Bombay for the cotton. A de- 
livers the cotton on board the ship, and takes bills of lading from the 
master, making the cotton deliverable to A’sorder orassigns. The cotton 
arrives at London, but, before coming into B’s possession, B becomes in- 
solyent. The cotton has not been paid for. A may stop the cotton. 

101. The seller’s right of stoppage does not, except in 
Continuance of right of the cases hereinafter mentioned, cease 
atoppage. on the buyer’s re-selling the goods while 
in transit, and receiving the price, but continues until the 
goods have been delivered to the second buyer, or to some 
person on his behalf. 


102. The right of stoppage ceases if the buyer, having 
Cessation of right onas. Obtained a bill of lading or other docu- 
signment, by buyer,ofdocu» ment showing title to the goods,* assigns 
sa pa il A i it, while the goods are in transit, to a 
second buyer, who is acting in good faith, and who gives 
valuable consideration for them. 


Illustrations. 

(a.) A sells and consigns certain goods to B, and sends him the bill of 
lading. A being still unpaid, B becomes insolvent, and, while the goods are 
in transit, assigns the bill of lading for cash to C, who is not aware of his 
insolvency. A cannot stop the goods in transit. 

(6.) A sells and consigns certain goods to B. A being still unpaid, B 
becomes insolvent, and, while the goods are still in transit, assigns the bill 
of lading for cash to C, who knows that B is insolvent. The assignment 
not being in good faith, A may still stop-the goods in transit. 


103. Where a bill of lading or other instrument of 
title to any goods is assigned by the 
How seller may stop 
where instrament of title buyer of such goods by way of pledge, 
assigned to secure specific to secure an advance made specifically 
advance. . - ° 
upon it, in good faith, the seller cannot, 
except on payment or tender to the pledgee of the advance 
so made, stop the goods in transit. 
Illustrations. 
(a.) A sells and consigns goods to B of the value of 12,000 rupees. B 
assigns the bill of lading for these goods to C, to secure a specific advance 
of 5,000 rupees made to him upon the bill of lading by C. DB becomes in- 


solvent, being indebted to C to the amount. of 9,000 rupees. A is not en- 
titled to stop the goods except on payment or tender to C of 5,000 rupees. 


(b.) A selis and consigns goods to B of the value of 12,000 rupees. B 
assigns the bill of lading for these goods to C, to secure the sum of 5,000 
rupees due from him to C upon a general balance of account. B becomes 
insolvent. A is entitled to stop the goods in transit without payment or 
tender to C of the 5,000 rupees. 


* See sec. 108, excepr. 1, infra. 
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Note. 


The firm of China Devakaran carried on business in Bombay. A, the 
agent of the firm, bought from the first defendant, Hanmandas, at Bijapur, 
-a qnantity of wheat which at A’s request was on the 28th and 29th May, 
1889, consigned by Hanmandas to the firm of China Devakaran at Bom- 
bay, on the understanding that the consignees were not to have the wheat 
until they had paid the hundis drawn in respect of it. The wheat was sent 
to Bombay on the 28th and 29th May, 1889, in three consignments, viz., of 
56, 104 and 181 bags respectively, and two hundis for Rs. 1,000 and Rs. 
1,500 respectively payable at sight were drawn by A in Bijapur on the firm 
of China Devakaran in Bombay, and were given by him to the first defen- 
dant, Hanmandas, who thereupon handed to A the three railway receipts 
for the three consignments which had been despatched by the first defen- 
dant’s agent at Bijapur railway station. The hundis were sent by the first 
defendant Hanmandas to his agent in Bombay for collection. The hundi 
for Rs. 1,000 arrived in Bombay on the 31st May, and was paid on the Ist 
June. The hundi for Rs. 1,500 arrived in Bombay on the Ist June, and 
was dishonoured on the 2nd June by the firm of China Devakaran, which 
afterwards stopped payment and became insolvent. The railway receipts 
given by the first defendant to A at Bijapur were in the following form :— 


“ Received from Hanmandas Ramkison the undermentioned goods, 
181 bags of wheat. 


“ This receipt must be produced by the consignee, or the goods will 
not be delivered ; if he does not himself attend, he must endorse a request 
for delivery to the person to whom he wishes it made. If the consignment, 
or this railway receipt, is sold one or more times, the endorsement must be 
a distinct order to deliver to a certain person or firm, and this order must 
be on a one-anna stamp. if more than one order appear on the face here- 
of, each order muat bear a stamp. 


‘*T (we) hereby certify that I (we) am (are) aware that the Southern 
Mahratta Railway has received the abovementioned goods subject to the 
conditions noted on the back, and that I (we) agree that it should receive 
them subject tothese conditions. 


>> 








* (Sender’s signature) 


On obtaining these railway receipts, A sent them at. once to tbe firm 
of China Devakaran in Bombay, and on the 31st May, 1889, they were en- 
dorsed by China Kanji, a member of the firm, to the second defendant, 
Virji Hansraj, to secure an advance of Rs. 2,000. The endorsement was 
as follows :—‘‘ Signature of China Devakaran. I have sold the delivery, 
as per this receipt, to Virji Hansraj. The handwriting of China Kanji.’’ 
T'wo consignments (vz., 56 bags and 104 bags) and part of the third (viz. 
73 bags out of 181) had arrived in Bombay by the 2nd June, in bags bear. 
ing China Devakaran’s marks. Onthat day the second defendant, Virji 
Hansraj, applied to the Railway Company for delivery, and paid full 
freight on all three consignments. He was allowed to remove the 56 bags 
and the 104 bugs. After having done this he loaded hiscarts with the 753 
bags, which had then arrived, out of the consignment of 181 bags without 
any objection on the part of the Railway Company, but he was not allow- 
ed to take them ont of the station yard, and the 73 bags were consequent- 
Jy undoaded, and together with the balance of the consignment of 181 bags, 
which subsequently arrived, were retained by the Railway Company. The 

yiven by the Company's servants for the detention was the receipt 


Szcs. 104-106.] CONTRACTS. 267 


of a telegram sent by the first defendant, Hanmandas, from Bijapur, on hear- 
ing of the dishonour of the hundi for Ra. 1,500, directing that the 181 bags 
should not be delivered. At the trial the Judge found that this telegram 
had probably been received befure all of the 73 bags had been loaded into 
the carts. 


Held—(1) That there was nosuch delivery of the 181 bags to China 
Devakaran’s agent at Bijapur as to deprive the first defendant Hanman- 
das of his right of stoppage tn transitu. (2) That there was such a delivery 
of the 73 bags at the railway station to the second defendant, Virji Hans- 
raj, as to determine the first defendant’s right of stoppage in transitu. lt 
was to be assumed that the first defendant's telegram did not arrive in 
time to prevent the bags being placed, with the consent of the Railway 
Company, on the second defendant’s carts, for it was not until the carts 
had been loaded that the Company’s servants interfered to prevent their 
leaving the station yard. Before that time the freight for the 73 bags had 
been paid by the second defendant, and the railway receipt had been given 
up tothe Company duly signed by the second defendant’s servant. Every- 
thing had been done on the part of the Company to divest themselves of 
their lien as carriers ; for the mere fact that the carts were still standing 
in the goods compound of the railway station after the bags had been 
placed on them could not affect the question, there being no suggestion 
that the matter as between the Company and the second defendant had 
not been completely settled. (3) That the railway receipts were not in- 
struments of title within the meaning of sec. 103 of the Indian Contract 
Act (1X of 1872), and that by endorsing and handing them over, the firm 
of China Devakaran did not assign tbem to the secoud defendant within 
the meaning of the said section.—I. L. R., 14 Bom. 57. 


104. The seller may effect stoppage in transit,.cither 
by taking actual possession of the goods, 
or by giving notice of his claim to the 


carrier or other depository in whose possession they are. 


Stoppage how effected. 


105. Such notice may be given, cither tothe person 
who has the immediate possession of the 
goods, or to the principal whose servant 
has possession. In the latter case, the notice must be given 
at such atime, and under such circumstances, that the princi- 
pal, by the exercise of reasonable diligence, may communi- 
cate it to his servant in time to prevent a delivery to the buyer. 


106. Stoppage in transit entitles the seller to hold the 
Right of seller on stop. goods stopped until the price of the 
page. whole of the goods sold is paid. 


Illustration. 

A sells to B 100 bales of cotton ; 60 bales having come into B's pos- 
session and 40 being still in transit. B becomes insolvent, and A, being 
still unpaid, stops the 4U bales in transit. <A is entitled to hold the 40 
bales until the price of the 100 bales is paid. 


Notice of seller’s claim. 
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RE-SALE. 
107. Where the buyer of goods fails to perform his part 
on bayer’s fail. Of the contract, either by not taking the 
ure to perform. goods sold to him, or by not paying for 
them, the seller, having a lien on the goods, or having stop- 
the them in transit, may, after giving notice to the buyer of 
is intention to do so, re-sell them after the lapse of a rea- 
sonable time, and the buyer must bear any loss, but is not en- 
titled to any profit, which may occur on such re-sale. 
Wote.—See 15 B. L. R., 276, noted under sec. 73. 
TITLE. 


108. No seller can give to the buyer of goods a better 
Title conveyed by seller title to those goods than he has himself, 
of goods to buyer. except in the following cases :— 


Exception 1.—When any person is, by the consent of the 
owner, in possession of any goods, or of any bill of lading, 
dock-warrant, warehouse-keeper’s certificate, wharfinger’s cer- 
tificate, or warrant or order for delivery, or other document 
showing title to goods, he may transfer the ownership of the 
goods, of which he is so in possession, or to which such docu- 
ments relate, to any other person, and give such person a2 
good title thereto, notwithstanding any instructions of the 
owner to the contrary : Provided that the buyer acts in good 
faith, and under circumstances which are not such as to raise 
a reasonable presumption that the person in possession of the 
goods or documents has no right to sell the goods. 


Exception 2.—-If one of several joint-owners of goods 
has the sole possession of them by the permission of the co- 
owners, the. ownerhsip of the goods is transferred to any per- 
son who buys them of such joint-owner in good faith, and 
under circumstances which are not such as to raise a reasonable 
presumption that the person in possession of the goods has no 
right to sell them. 

Exception 3.—When a person has obtained possession of 
goods under a contract voidable at the option of the other 
party thereto, the ownership of the goods is transferred to a 
third person, who, before the contract is rescinded, buys them 
in good faith of the person in possession; unless the circum- 
stuces which render the contract voidable amounted to an of- 
fence committed by the person in possession or those whom 
he represents. 
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In this case'the original seller is entitled to compensation 
from the original purchaser for any loss which the seller may 
re sustained by being prevented from rescindfmg the con- 

act. 


Lllustrations. 


(a.) A buys from B, in good faith, a cow which B had stolen from C. 
The property in the cow ia not transferred to A. 

(6.) A, a merchant, entrusts B, his agent, with a bill of lading relat- 
ing to certain goods, and instructs B not to sell the goods for less than a 
certain price, and not to give credit to D. B sells the goods to D for leas 
than that price, and gives D three months’ credit. The property in the goods 
passes to D. 

(c.) A selis to B goods of which he has the bill of lading, but the bill 
of lading is made out for delivery of the goods to C, and it bas not been 
endorsed by C. The property is not transferred te B. 

(d.) A, B, and C, are joint Hindu brothers, who own certain cattle in 
common. A is left by B and C in possession of a cow, which he sells to 
D. D purchases bona fide. The property in the cow is transferred to D. 

(e.) A, by a misrepresentation not amounting to cheating, induces B 
to sell and deliver to him abhorse. A sells the horse to C before B has 
rescinded the contract. The property in the horse is transferred to C ; and 
B is entitled to compensation from A for any loss which B has sustained 
by being prevented from rescinding the contract. 

(f.) A compels B by wrongful intimidation, or induces hién by chent- 
ing or forgery, to sell him a horse, and, before B rescinds the contract, sells 
the horse to C. The property is not transferred to C. 

Notes. 

The plaintiff let to D a piano on hire on the following terms: ‘* At 
Rs. 30 per month ; if duly paid for and kept three years, shall then become 
the property of hirer.” These terms were embodied ina voucher which 
was signed by D. The monthly hire was not regniarly paid, and the plain- 
tiffs sued for and obtained a decree for a portionof the hire up to May 
1873. Subsequently, in that month, D sold the piano to the defendant, 
who obtained delivery of it in June. In asuit by the plaintiff in trover 
fer conversion of the piano, the Judge found that the defendant acted in 
good faith. Held that the possession acquired by D was not possession by 
consent of the owner within the meaning of sec. 108 of Act IX of 1872, 
excep. 1, and that he did not, by sale to the defendant, transfer the owner- 
ship in the pianoto him. Excep. 1 of sec. 108 does not apply where there 
is only a qualified possession, such as a hirer of goods has, or where the 
possession is for a specific purpose.—12 B. L. R., 42. 

The plaintiff was a broker in cotton and also traded in cotton on his 
own account. On the 27th January, 1883, he contracted with the defend- 
ants to sell to them 100 candies of cotton, at Rs. 200 per candy, deliverable 
from the 15th to the 25th April following, On the 30th January, 1883, in 
his capacity as broker, he effected a contract for the sale of the same 100 
candies of cotton by the defendants to L and Co. at Rs. 202 per candy. 
Land Co. sold the cotton to D, and D again sold it back to the de- 
fendants at Rs. 191 per candy. The defendants then sold it to H, by 
whom it was sold tu K, and K finally sold it toB and Co. at Rs. 19] per 
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candy. B and Co. obtained possession of the cotton from the plaintiff on 
or about the 24th April on payment of Rs. 191 per candy, for which they 
had contracted to buy it from K. The delivery order for the cotton had been 
‘gent on the 20th April by the plaintiff to the defendants, who immediately, 
on. receiving it, wrote to the plaintiff as follows :—‘* We beg to as pro forma 
for survey on 100 bales M.—G. Broach cotton tendered by you to us to-day. 
As we are handing over the delivery order toa third party please secure 
payment for the cotton direct, and before parting with the cotton, if neces- 
sary.” The delivery order was then endorsed by the defendants to their 
vendees (lL. & Co.,) who in turn endorsed it to D, by whom it was endorsed 
to the defendants. By subsequent endorsements it came ultimately to B and 
Co., who, as above mentioned, got delivery of the cotton from the plaintiff 
on payment of Rs 191 per candy. The plaintiff, who had sold to the defen- 
dants at Rs. 200 per candy, and who received from B and Co. only Rs, 191 

r candy, sued the defendants in the Small Cause Court for the difference. 
The defendants contended that after the receipt of the letter written by them 
to the plaintiff, he was bound not to deliver the cotton to L and Co., or to 
any subsequent endorsee of the delivery order, until he had obtained 
payment of the full price (Rs. 200 per candy) which the defendants had 
agreed to pay him for it; that the delivery to B and Co. was not a delivery 
authorized by the defendants ; that the payment made by B and Co. to the 
plaintiff was not a payment made by oron behalf of the defendants ; that 
the plaintiff's cause of action, if any, against to defendants was for the full 
price of the cotton ; and that as that exceeded Rs. 2,000, the Small Cause 
Court had no jurisdiction. Held that the defendants’ letter to the plaintiff 
was ineffectual to control or alter the course of the delivery order, and that 
. the plaintiff was bound to deliver the cotton to B and Co. on payment, by 
them, of the price of Rs. 191 per candy. The defendants, having repurchas- 
ed the cotton after it had passed through several hands, sold it for Rs. 191 
per candy to H, from whom it ultimately passed to B and Co. The plaintiff's 
‘lien, therefore, as regarded H and his sub-vendees, was confined to the price 
at the above rate, and B and Co. were entitled to the goods as against the 
defendants on payment of that price. The defendants’ letter, therefore, of 
the 20th April, 1883—however the plaintiff might have been bound to act 
on itas regarded Land Co., to whom the cotton was sold at Rs. 202 per 
candy, and the other sub-vendees prior to the re-purchase by the defendants 
—could only, as regards subsequent purchasers, prevent delivery to them be- 
fore payment of the price at which the defendants had resold the goods, viz., 
Rs. 191 per candy. That price was actually paid to the plaintiff before he 
did deliver the goods, and credit was given to the defendants in the account. 
By the English common law a delivery order is regarded as a mere token 
of authority to deliver ; and before the wharfinger has attorned, it does not, 
independently of statute or custom enable the purchaser to confer a title 
upon a vendeo or » sub-vendee free from the vendor’s lien for the price. The 
Indian Contract Act (IX of 1572) gives no larger effect, except by section 108, 
to adelivery order than it had by English common law, and under that Act 
(sec. 90, ill. (c), and secs. 95 and 98) the giving of a delivery order by a 
vendor to a vendee does not of itself give the vendee such a possession of 
the goods as to defeat the vendor’s lien. The exception to this rule con- 
tained in exception (1) to section 108, which provides thata seller may 
give to a buyer a better titlé than he had himself where he is, by consent 
of the owner, in possession of the goods or documents relating thereto, 
cannot be held to apply to cases where tho possession is entirely beyona 
the control of the owner.—I. L. R., 8 Bom. 501. 
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The general rule jgid down by section 108 of the Contract Act, that no 
seller can give to a buyer a better title than he has himself, is qualified by 
Exception 1 to that section. But the possession contemplated by that ex- 
ception does not extend to every case of detention of chattels with the 
owner’s consent. The exception has particular relation to the cases of per- 
sons allowed by owners to have the indicia of property, or possession under 
such circumstances as may naturally induce others to regard them as own- 
ers, and constituting some degree of negligence or defect of precaution im- 
putable to the true owners. Where, however, the detention of a chattel is 
allowed for a particular limited purpose, there is not a possession such as is 
required by the exception. In the case of a gratuitous bailment of achattel, 
the possession remains construetively with the owner. S left with C buffalo 
and a calf, to be taken care of during his absence from home. C sold the 
animals to M. S sued to recover them. Held, that the bailment by S to C 
was a gratuitous one, or else a mere custody by C for S ; that S was, there- 
fore, at the time of sale in constructive possession of the animals, and C 
could not transfer to M an ownership that he had not himself.—11 Bom. 704. 


W ARRANTY. 


109. If the buyer, or any person claiming under him, 
Seller’s responsibility for 18, by reason of the invalidity of the sel- 
badness of title. ler’s title, deprived of the thing sold, the 
seller is responsible to the buyer, or the person claiming un- 
der him, for loss caused thereby, unless a contrary intention 
appears by the contract. 
Establishment of impli- 110. An implied warrant y of good- 
ed warranty of goodness or ness or quality may be established by 
at the custom of any particular trade. 


Warranty of soundness 111. On the sale of provisions, 
implied on sale of provi- there is an implied warranty that they 
nor are sound. 


112. On the sale of goods by sample, there is an iitn- 
Warranty of bulkimpliead Plied warranty that the bulk is equal in 
on sale of goods by sample. quality to the sample.* 


e 
113. Where goods are sold as being of a certain deno- 
Warranty implied where ination, there is an implied warranty 
goods are sold as being of that they are such goods as are commer- 
OiGe erties evren nts! cially known by that denomination, al- 
though the buyer may have bought them by sample, or after 
inspection of the bulk. 

Explanation.—But if the contract specifically states that 
the goods, though sold as of a certain denomination, are not 
warranted to be of that denomination, there is no implied 
warranty- 


a ae 





‘® See sec. 118, infra. 
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Illustrations. . 

{a.) A, at Calcutta, sells to B twelve bags of ‘‘ waste silk,’’ then on its 
way froin Murshedabad to Calcutta. There is an implied warranty by A 
that the silk shall be such as is known in the market under the denomina- 
tion of “ waste silk.” 

(b.) A buys, by sample, and after having inspected the bulk, 100 bales 
of “ Fair Bengal” Cotton. The cotton proves not to be such as is known 
in the market as “‘ Fair Bengal.”” There is a breach of warranty. 


114. Where goods have been ordered for a specified 


Warranty where goods Purpose, for which goods of the deno- 
ordered for a specified pur- mination mentioned in the order are 


pores usually sold, there is animplied warranty 
by the seller that the goods supplied are fit for that purpose.* 
Illustration. 


B orders of A, a copper manufacturer, copper for sheathing a vessel. 
A, on this order supplies copper. There is an implied warranty that the 
copper is fit for sheathing a vessel. 


115. Upon the sale of an article of a well-known as- 

Warranty on saloof ar- Certained kind, there is no implied war- 

ticle of io tate as- ranty of its fitness for any particular 
certained kind. purpose. 

Illustration. 

B writes to A, the owner of a patent invention for cleaning cotton— 

** Send me your patent cotton-cleaning machine to clean the cotton at my 

factory.” A sends the machine according to order. There is an implied 

warranty by A that it is the article known as A’s patent cotton-cleaning 

machine, but none that it is fit for the particular purpose of cleaning the 

cotton at B’s factory. 
116. In the absence of fraud and of any express war- 
when not respon. Yranty of quality, the seller of an article 


one kont Careers. which answers the-*description under 
which it was sold is not responsible for a latent defect in it. 
Illustratvon. 


A sells to Ba horse. It turns out that the horse had, at the time of 

the sale, a defect of which A was unaware. A is not responsible for this. 
Notes. 

Under five contracts for the sale of good Burma cutch, to be delivered 
to a Calcutta firm, in Calcutta, by the vendors, who knew that it was bought 
for the export market, delivery and acceptance followed upon a searching 
examination of the cutch by the purchasers. The latter having sent advices 
of this purchase to a New York firm, with which they were in partnership, 
parcels of cutch were sold to different buyers in America, to whom under 
such “ forward’’ contracts, the cutch was shipped in separate shipments by 
the Calcutta firm. On the arrival of the cutch, objection was taken to its 
quality by the American buyers, who refused to take delivery. The Calcutta 
firm, thereupon, sued the vendors under the five contracts above mentioned. 





* See sec. 118, infra, 
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The burden of proof being upon the plaintiffs, who had accepted the cutch 
after full examination in Calcutta, to prove the breach of contract by the 
vendors by cogent evidence sufficient to rebut the pres@@fption of due 
performance that aruse from such acceptance, held, that this presumption 
was not rebutted in the absence of evidence as to the treatment of the cutch 
on its re-shipment by the plaintiffs, on the voyage from India to America, 
and at the port of arrival.—I. L. R., 13 Cal. 237. 
117. Where a specific article, sold with a warranty, 
Buyer’s right on breach has been delivered and accepted, and 
of warranty. _the warranty is broken, the sale is not 
thereby rendered voidable ; but the buyer is entitled to com- 
pensation from the seller for loss caused by the breach of war- 
ranty. 
Illustration. 

A sells and delivers to B a horse warranted sound. The horse proves 
to have been unsound at the time of sale. The sale is not thereby rendered 
voidable, but B is entitled to compensation from A for loss caused by the 
unsoundness. 

118. Where there has been a contract, with a warran- 

Right arhayeton beeach: . UY for the sale of goods which, at the 
of warranty in respect of time of the contract, were not ascertain- 
Pode nat ence tanraer: ed or not in existence, and the warranty 
is broken, the buyer may 

accept the goods or refuse to accept the goods when ten- 
dered, 

or keep the goods for a time reasonably sufficient for ex- 
amining and trying them,and then refuse to accept them ; pro- 
vided that, during such time, he exercises no other act of 
ownership over them than is necessary for the purpose of exa- 
mination and trial. 

In any case the buyer is entitled to compensation from the 
seller for any loss caused by the breach of warranty ; but if 
he accepts the goods, and intends to claim compensation, he 
must give notice of his intention to do so within a reasonable 
time after discovering the breach of the warranty. 


Illustrations. 


(a.) A agrees to sell and, without application on B’s part, deliver to B 
200 bales of unascertained cotton by sample. Cotton not in accordance 
with sample is delivered to B. B may return it if he has not kept it longer 
than a reasonable time for the purpose of examination. 

(b.) B agrees to buy of A twenty-five sacks of flour by sample. The 
flour is delivered to B, who pays the price. B, upon examination, finds it not 
equal to sample; B afterwards uses two sacks, and sells one. He cannot now 
rescind the contract and recover the price, but he is entitled to compensa- 
tion from A for any loss caused by the breach of warranty. 

30 
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(c.) B makes two pairs of shoes for A by A’s order. When the shoes 
are delivered, they do not fit A. A keeps both pairs fora day. He wears 
one pair for a short time in the house, and takes a long walk out of doors 
in the other pair. He may refuse to accept the first pair, but not the second. 
But he may recover compensation for any loss sustained by the defect of 
the second pair. 


MISCELLANEOUS. 


119. When the seller sends to the buyer goods not or- 

Se eter erate eee dered with goods ordered, the buyer may 

to accept, if goods not or- refuse to accept any of the goods so sent, 

dered sre sent with goods jf there is risk or trouble in separating 

oe the goods ordered from the goods not 
ordered. 


Illustration. 


A orders of B specific articles of China. B sends these articles to A in 
a hamper with other articles of China which had not been ordered. A may 
refuse to accept any of the goods sent. 


120. Ifa buyer wrongfully refuses to accept the goods 


Effect of wrongful refu- SOld to him, this amounts to a breach of 
wal to accept. the contract of sale. 


121. When goods sold have been delivered to the 

Right of seller asto ree. buyer, the seller is not entitled to res- 
cission, on failure of buyer cind the contract, on the buyer’s failing 
to Pay price at time bxed- to pay the price at the time fixed, unless 
it was stipulated by the contract that he should be so entitled. 


122. Where goods are sold by auction, there is a dis- 

Sale and transfer of lots tinct and separate sale of the goods in 

sold by auction. each lot, by which the ownership there- 
of is transferred as each lot is knocked down. 


123. If, at asale by auction, the seller makes use of 
Effect of nae, by seller, op Pretended biddings to raise the price, the 
pretendedbiddingsto raise sale is voidable at the option of the 
alle buyer. 


CHAPTER VIIIFI. 
Or INDEMNITY AND GUARANTEE. 


124. <A contract by which one party promises to save 
Contract of “ indemnity’ the other from loss caused to him by the 
defined. conduct of the promisor himself, or by 
the conduct of any other person, is called a ‘contract of in- 
demnity.’ 
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Ttlustration. 


(a.) A contracts to indemnify B against the consequences of any pro- 
ceedings which C may take against B in respect of a certain sum of 200 
Rupees. This is & contract of indemnity. 


Wotes. 

The Thakor of Limdi possesses several talukdarz villages in the Ahme- 
dabad District, for which he pays a lump jama to Government. One of 
these villages was Akru. Disputes arose between the Thakor and the gras- 
stas of Akru as to the ownership of the village. The Thakor filed a suit 
against the grasstas, which was ultimately compromised, and a consent de- 
cree was passed in 1883, providing (inter alia) that the Thakor should 
assign to the grassias a moiety of the village, that the grassias should hold 
the same free from all liability to pay the jama, and that the Thakor should 
alone be responsible for all Government demands. In accordance with this 
decree a moiety of the village was made over to the grassias. The Collec- 
tor demanded jamabandi for this moiety. The Thakor intervened, and ob- 
jected to the demand, on the ground that he paid a lump jama for the 
whole of his tuluka, including the moiety of the village assigned to the 
grassias. Government, however, passed a resolution, declaring that half of 
the village belonged to the grassias ; that from them the Government had a 
right to levy the jama ; that the Thakor might, if he chose, pay the same 
on behalf of the grassias ; and that ifit was not paid, it would be recover- 
ed by attachment and sale of the grassias half share. The Thakor there- 
upon paid the jama on behalf of the grassias for two years, and then filed a 
suit. against Government to recover back the payments he had made, and 
for a declaration that Government had no right to levy any assessment on 
any portion of the village beyond the lump jama fixed for his taluka. This 
suit was dismissed on the preliminary ground that the Thakor had no 
cause of action against Government, in respect of any of the reliefs sought, 
the Court being of opinion that the payments he had made to Government 
ob account of the grassias were voluntary, and that he bad no interest what- 
ever in the grassias half share of the village. Held, reversing the decision 
ef the lower Court, that the suit would lie. Under the consent-decree the 
Thakor stood in the relation of an insnrer to the grasstas from all exac- 
tions of Government dues. The payments of jama he made on account of 
the grassias were, therefore, not voluntary, but made under protest, and, as 
such, were recoverable by suit.—I. L. R., 14 Bom. 299. 


‘One B proposed tg take a lease of zamindari property from M for the 
period of eight years at arental of Rs. 3,900 per annum. M declined to 
grant the lease until the payment of rent during the term of eight years 
was guaranteed by one S, the father of the plaintiff. S on his part requir- 
ed a guarantee or indemnity against any rent which might not be paid by 
B, and which he might under hia proposed guarantee become liable to pay. 
The defendant’s father, G, accordingly gave a guarantee to S in the fol- 
lowing terms: ‘‘ And for your satisfaction, IT write that if any money re- 
mains due from B on account of the lease for any year or harvest, and if 
you have to pay the same on account of the suretyship, I am responsible 
to you to pay that amount to yon. Rest assured.”’ S then gave kis guar- 
antee to M, and he granted the lease to B. G died on 22nd May, 1880. B 
failed to pay tbe rent due for the year 1883. M having died, his represen- 
tatives sued S on his guarantee and recovered from him the rent due and 
certain costs and expenses. S then died, and the plaintiff, as his repre- 
sentative, brought this action against defendant, the legal representative 
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of G, to recover the amount of the decree and costs which S had to pay. 
The Court of first instance decreed the whole claim with costs to be recover- 
ed from the estate of G, and this decree was confirmed in appeal by the 
District Judge. On second appeal it was contended that under sec. 131 of 
the Indian Contract Act, the death of G was acomplete answer te the 
claim. Held, that assuming that the case was that of a continuing guaran- 
tee within the meaning of sec. 131 of the Indian Contract Act, still, having 
regard to the object for which the two guarantees were given, it must be 
concluded that the parties intended in the one case that the lessor should 
be guaranteed for ail rent which might become due during the currency of 
the lease, and that S should be guaranteed for any of that rent which by 
reason of his contract of guarantee he should be made to pay, and conse- 
uently, even if it were a continuing guarantee, the liability of G was not 
etermined on his death. Held further, that neither G, if he were alive, 
nor on his death the defendant, as his representative, can be made liable 
for costs and expenses which §S had incurred in defending the previous suit 
against him for rent brought by the lessor, there being no evidence to show 
that S acted as a prudent man would have done in defending the action 
against him or was autnorized by defendant to defend the suit. Lloyds vw. 
Harper was referred to.—10 Al. 531. 
125. ‘The promisee in a contract 
Rights and liablities of of indemnity, acting within the scope of 


inderonit holder. wh a A . = 
wueds 7 wos his authority, is entitled to recover from 
the promisor— 


(1) all damages which he may be compelled to pay in 
any suit in respect of any matter to which the promise to in- 
demnify applies ; 

(2) all costs which he may becompelled to payin any such 
suit if, in bringing or defending it, he did not contravene the 
orders of the promisor, and acted as it would have been pru- 
dent‘for him to act in the absence of any contract of indem- 
nity, pit the promisor authorized him to bring or defend the 
suit ; 
(3) all sams which he may have paid under the terms of 
any compromise of any such suit, if the compromise was not 
contrary to the orders of the promisor, and was one which it 
would have been prudent for the promisee to make in the 
absence of any contract of indemnity, or if the promisor 
authorized him to compromise the suit. 

Note. —See I. L. R., 10 Al. 531, noted under sec. 124. 


126. A ‘contract of guarantee’ is a contract to perform 

‘ Contract of guarantee, the promise, or discharge the liabili- 
sty,’ ‘principal debtor, ty, Of a third person in case of his de- 
ereeters fault. The person who gives the guar- 
antee is called the ‘ surety ;’ the person in respect of whose de- 
fault the guarantee is given is called the ‘principal debtor ;’ 
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and the person to whom the guarantee is given is called the 
‘creditor.’ A guarantee may be either oral or written. 


Note. 

Upon the construction of an agreement guaranteeing an employer 
against loss by the misconduct of a person employed as agent of the guar- 
antor :— Held, that the loss to be recoverable in asuit against guarantor, 
must be shown to have arisen from misconduct on the part of the agent in 
conrection with the business of the agency, and to be within the scope of 
the agreement. The khezanchi of a District Treasury guaranteed the Gov- 
ernment against loss arising from the misconduct of the stamp darogah, 
appointed at his agent. The latter became a party to frauds by putting off 
upon the public forged stamps, in addition to the genuine ones issued from 
the treasury, into which, however, all the proceeds of sales were paid. The 
darogah, on whose indent the stamps were issued, made the proceeds ap- 
pear to correspond in his accounts with the value of the stamps issued to 
him ; but, under cover of the above payment, he misappropriated certain 
genuine stamps :—Held, that although the guarantor might not be respon- 
sible in respect of the forgery of the stamps, yet he was responsible on his 
agreement by reason of the misappropriation of the genuine stamps, and 
the false accounts rendered; and that losses, which in the first instance 
were caused by the forgery, were brought within the scope of the agree- 
ment by the fact of such misappropriation and false accounting.—lI. L. R., 
12 Cal. 143. 


127. Anything done, or any promise made, for the 
Consideration for gua- benefit of the principal debtor, may be 
xanter: a sufficient consideration to the surety 


for giving the guarantee. 


Illustrations. 

(a.) B requests A to sell and deliver to him goods on credit. A agrees 
to do so, provided C will guarantee the payment of the price of the goods. 
C promises to guarantee the payment in consideration of A’s promise to de- 
liver the goods. This is a sufficient consideration for C’s promise. 


(b.) A sells and delivers goods to B. OC afterwards requests A to for- 
bear to sue B for the debt for a year, and promises that, if he does so, C 
will pay for them, in default of payment by B. <A agrees to forbear as re- 
quested. This is a sufficient consideration for C’s promise. 


(c.) A sells and delivers goods to B.C afterwards, without consider- 
ation, agrees to pay for them in default of B. The agreement is void. 


Note 


Where N advanced money to K on a bond hypothecating K’s proper- 
ty and mentioning M as surety for any balance that might remain due 
after realisation of K’s property, M being no party to K’s bond, but having 
signed a separate surety-bond two days subsequent to the advance of the 
money: Held that the subsequent surety-bond was void for want of con- 
sideration under sec. 127 of the Indian Contract Act (IX of 1872). Per 
Stuart, C. J.—The legal position of the surety considered and determined. 
Per Srvuarr, C. J.—-Remarks on the legal character of the “ illustrations” 
attached to Acts of the Indian Legislature, and opinion expressed that they 
from no part of these Acts.—-I. L. R., 1 Al. 487. 
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128. ‘The liability of thesurety is co-extensive with that 
of the principal debtor, unless it is other- 


Surety’s liability. ° = 
urety’s liability wise provided by the contract. 


Illustration. 
A guarantees to B the payment of a bill of exchange by ©, the accep- 
tor. The bill is dishonéured by C. Ais liable, not only for the amount 


of the bill, but also for any interest and charges which may have become 
-due on it. : 


129. <A guarantee which extends 
* Continuing gusrantee. to a series of transactions is called a 
‘continuing guarantee.’ 


Illustrations. 
(a.) A, in consideration that B will employ C in collecting the rents 
of B’s zemindari, promises B to be responsible, to the amount of 5,000 rupees, 


for the due collection and payment by C of those rents. This is a continu- 
ang guarantee. 

(b.) A guarantees payment to B, a tea-dealer, to the amount of £100, 
for any tea he may from time to time supply to C. B&B supplies C with tea 
to above the value of £100, and C pays B forit. Afterwards B supplies 
C with tea to the value of £200, C fails topay. The guarantee given by 
A was acontinuing guarantee, and he is accordingly liable to B to the ex- 
tent of £100. 

(c.) A guarantees payment to B of the price of five sacks of flour, to 
be delivered by B to C, and to be paid for ina month. B delivers five 
sacks to C. C pays for them. Afterwards B delivers four sacks to C, which 
C does not pay for. The guarantee given by A was not a continuing gua- 
rantee, and accordingly he is not liable for the price of the four sacks. 


130. <A continuing guarantee may at any time be re- 
Revocation of continuing WOked by the surety, as to future tran- 
Bree sanctions, by notice to the creditor. 


Illustrations. 

(a.) A, in consideration of B’s discounting, at A’s request, bills of ex- 
change for C, guarantees to B, for twelve months, the due payment of all 
such bills to the extent of 5,000 rupees. B discounts bills for C to the ex- 
tent of 2,000 rupees. Afterwards, at the end of three months, A revokes 
the guarantee. This revocation discharges A from all liability to B for 
any subsequent discount. But A is liable to B for the 2,000 rupees, on de- 
faalt of C. 

(6.) A guarantees to B, to the extent of 10,000 rupees, that C shall pay 
all the bills that B shall draw uponhim. B draws upon C. C accepts the 
dill. <A gives notice of revocation. C dishonours the bill at maturity. A 
is liable upon his guarantee. 


131. The death of the surety operates, in the absence 
Revocation of continuing Of any contract to the contrary, as a re- 


pusrestes, by: maretye: vocation of a continuing guarantee, so 
nae far as regards future transanctions. 


Secs. 132,133.) CONTRACTS. 279 


Note. 


In a suit brought to recover money from the estate of a deceased 
Hinda in the hands of his son on a surety bond executed by the father :— 
ITeld, that the estate of the son was liable according to the principles of 
Hindu Law, and that the question was not affected by the provisions of 
the Contract Act.—I. L. R., 11 Madr. 373. 


132. Where two persons contract with a third person 
Liability of two persons to undertake a certain liability, and also 
primarily liable, not affect- Contract with each other that one of 
od OY et eoan then ua*ts them shall be liable only on the default 
suretyship. of the other, the third person not being 
a party to such contract, the lability of each of such two 
persons to the third person under the first contract is not af- 
fected by the existence of the second contract, although such 


third person may have been aware of its existence. 


Illustration. 


A and B make a joint and several promissory note toC. A makes it, 
in fact, as surety for B, and C knows this at the time when the note is 
made. The fact that A, to the knowledge of C, made the note as surety for 
B, is no answer to a suit by C, against A, upon the note. 


Note. 
In the years 1870 and 1873, A drew certain bills ee upon B, 







which were accepted by B for the accommodation of A endorsed by A 
to the Bank of Bengal. In May 1876, A, by letter, agreed to execute a 
mortgage of a certain portion of his property, consisting of a share ina 
Privy Council decree, to B, and in the meantime to hold such preperty at 
the disposal of B, his successors and assigns. In the month of June, 1876, 
A became unable to meet his liabilities, and in the month of August fol- 
lowing executed a conveyance of all his property to the Official Trustee 
upon trust for the benefit of A’s creditors. The Bank assented to and exe- 
cuted this deed after it had been assented to and executed by someof the 
other creditors. The deed did not contain any composition with or release 
by the creditors, norany covenant on their part not to sue A. Ina suit 
by the Bank against Bas acceptor of the bills: Held that B was not pre- 
cluded by the provisions of sec. 132 of the Contract Actand sec. 92 of the 
Evidence Act from pleading that he was an accommodation acceptor only ; 
but held that the letter of May 1876 constituted a good equitable mortgage, 
and that B was not there-after entitled, as against the Bank, to the equit- 
able rights of an accommodation acceptor. Held further that the trust- 
deed did not impair the ‘“‘eventual remedy” of B, and that therefore he 
was not discharged from his snretyship under the provisions of sec. 139 of 
the Contract Act.—I. L. R., 3 Cal. 174. 


133. Any variance made, without the surety’s consent, 

in the terms of the contract between the 

rze of snrety by principal and the creditor, discharges 
variance in terms of con- ° 

tract. the surety as to transactions subsequent 


to the variance. 
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Illustrations. 


(a.) A becomes surety to C for B’s conduct as a manager in C’s Bank. 
Afterwards, B and C contract, without A’s consent, that B’s salary shall 
be raised, and that he shall become liable for one-fourth of the losses on 
overdrafts. B allows a customer to overdraw, and the bank loses a sum 
of money. A is discharged from his suretyship by the variance made with- 
out his consent, and is not liable to make good this loss. 


(6.) A guarantees C against the misconduct of B in an office to which 
B is appointed by C, and of which the duties are defined by an act of the 
legislature. By a subsequent Act, the nature of the office is materially al- 
tered Afterwards, B misconducts himself. A is discharged by the change 
from future liability under his guarantee, though the misconduct of B is in 
respect of a duty not affected by the later Act. 


(c.) C agrees to appoint B as his clerk to sell goods at a yearly salary, 
upon A’s becoming surety to C for B’s duly accounting for monies received 
by him as such clerk. Afterwards, without A’s knowledge or consent, C and 
B agree that B should be paid by a commission on the goods sold by him, 
and not by a fixed salary. A is not liable for subsequent misconduct of B. 


(d.) A gives to C acontinuing guarantee to the extent of 3,000 rupees 
for any oil supplied by C to B on credit. Afterwards B become embarrass- 
ed, and, without the knowledge of A, B and C contract that C shall con- 
tinue to supply B with oil for ready money, and that the payments shall be 
applied to the then existing debts between B and C. A is not liable on his 
guarantee for any goods supplied after this new arrangement. 


(e.) Ccontracts to lend B 5,000 rupees on the first March, A guaran- 


tees repayment. aysthe 5,000 rupees to B on the first January. A is 
discharged from iability, as the Contract has been varied, inasmuch as 
C might sue B for the money before the first of March. 

Notes. 


Where a plaintiff sued a principal and a surety for arrears of rent, and 
it appeared that the principal was dead at the time the suit was instituted, 
and where the representative of the principal was not made a party till 
after the right to recover the arrears as against him was barred by limita- 
tion: — Held, that the surety was still liable, the suit as against him having 
been instituted within the period allowed. Hajarimal v. Krishanarav, I. L. 
R., Bom., 647, cited and approved.—lI. L. R., 12 Cal. 330. 

A. kabuliyat, whereby a lessee agrees, without the consent of the per- 
son guaranteeing the payment of the rent agreed to be paid under a for- 
mer kabuliyat, that he will pay rent at a higher rate than that agreed to 
be paid in such former kabuliyat, amounts toa variance of the terms of the 
contract of guarantee, and discharges the lessee’s surety in respect of ar- 
rears of rent accruing subsequent to such variance.—3 Al. 9. 


134. The surety is discharged by any contract between 
Divehacse: Ge “wareee hy the creditor and the principal debtor, 


release or discharge of by which the principal debtor is relea- 
iat, ona aaaacnes sed, orby any act or omission of the 


creditor, the legal consequence of which is the discharge of 
the principal de btor.* 
* See secs. 39, 53, 54, 55, 62, 63, 67, 118, 120, supra. 
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Illustrations. 


(a.) A givesa guarantee to C for goods to be supplied by C to B. C sup- 
plies goods to B, and afterwards B becomes embarrased, ond contracts with 
his creditors (including C) to assign to them his property in consideration 
of their releasing him from their demands. Here B is released from his 
debt by the contract with C, and A is discharged from his suretyship. 


(b.) A contracts with B to grow a crop of indigo on A’s land and to de- 
liver it to B at a fixed rate, and C guarantees A’s performance of this con- 
tract. B diverts a stream of water which is necessary for the irrigation of 
A’s land, and thereby prevents him from raising the indigo. C is no longer 
liable on his guarantee. 


(c.) A contracts with B for a fixed price to build a house for B within 
a stipulated time, B supplying the necessary timber. C guarantees A’s per- 
formance of the contract. B omits to supply the timber. C is discharged 
from his suretyship. 
Notes. 
In a suit against the principal debtor and the surety, the omission of 
the creditor to effect service of summons on the principal debtor does not 


discharge the surety from his liability, under section 134 of'the Contract 
Act IX of 1872.—I. L. R., 14 Bom. 267. 


A decree-holder, in execution-proceedings, agreed to accept payment 
of the decretal amount by the judgment-debtors in annual instalments. 
He also accepted from certain other persons a surety-bond in the following 
terms :—‘* In case of default of paying the instalments, the whole decretal 
money, with costs and interest at 8 annas per cent., shall be executed after 
one month ; and for the satisfaction of the decree holder we, the executants 
stand as sureties of the judgment debtors.’’ The judgment-debtors paid five 
instalments and then made default. The decree-holder, omitted to apply 
for execution and the decree became time barred. He then sued the sure- 
ties to recover the amount of the decree :— Held that the terms of the bond 
requiring the creditor to execute his decree within one month were peremp- 
tory, and imported much more than -the usual agreement under such cir- 
cumstances, that the decree-holder might execute his decree if he pleased, 
on a default ; that the legal consequence of his omission to execute the de- 
cree being the discharge of the principal debtors, the sureties would, under 
seo. 134 of the Contract Act, stand discharged likewise ; that his action 
was muck more serious than ‘‘mere forbearance” in favour of his debtors, 
in the sense of sec. 137 ; that he had done an act inconsistent with the equi- 
ties of the sureties and omitted to doan act which his duty to them (under 
the agreement) required, whereby their eventual remedy against the princi- 
pal debtors was impaired (sec. 139 ); that he had deprived the sureties of 
the benefit of the security constituted by the decree ; that they were there- 
fore discharged to the extent of the value of that security (sec. 141) ;and 
that the suit must consequently be dismissed.—8 Al. 259. 


The omission of a creditor to sue his principal debtor within the period 
of limitation discharges the surety under sec. 134. of the Contract Act (IX 
of 1872), even though the non-suing within such period arose from the cre- 
ditor’s forbearance. Section 137 of the Contract Act does not limit the 
effect of sec, 134. Its object is to explain and prevent misconception as the 
meaning of sec. 135. 1t applies only to a forbearance during the time that 
the creditor can be said to be forbearing to exercise a right which is still 
in existence. Hajarimal v. Krishanarav and Krishto Kishori Chowdhrain 
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vo. Radhs Romun Manshi, dissented from. Hazari v. Chunni Lal, referred 
to.—11 Al. 310. 

See I. L. R., 3 Cal. 174, noted under section 132 ; 7 Bom. 146, noted 

under section 137. 
135. <A contract between the creditor and the princi- 
pal debtor, by which the creditor makes 
Discharge of surety when ie : 
creditor compounds with, & Composition with, or promises to give 
Rives time to, oragrees not time to, or not to sue, the principal 
to sue, principal debtor. . 
debtor, discharges the surety, unless the 
surety assents to such contract. 
Notes. 

The drawer of bhundis paid advance interest to the holder to obtain 
time, which he did obtain for payment after due date. Held that the lia- 
bility of an accommodation acceptor of the hundis depended on whether 
he knew of, and conrented to, this arrangement. Held onthe merits that 
he knew of, and consented to, advanced interest being taken.—l. L. R., 6 
Cal. 241. 

See I. L. BR., 3 Cal. 174, noted under sec. 132 ; 13 Madr. 172, noted 
under sec. 37 of the Negotiable Instruments Act. 

; 136. Where acontract to givetime 
Surety not discharged . : 5 
when contract made to the principal debtor is made by the 
with third person togive creditor with a third person, and not with 
time to principal debtor. ° . ° 
the principal debtor, the surety is not 
discharged. 
Illustration. 

C, the holder of an overdue bill of exchange drawn by A as surety for 
B, and accepted by B, contracts with M to give time to B. A is not dis- 
charged. 

13'7. Mere forbearance on the part of the creditor to sue 
Creditor’s forbearance to the principal debtor, or to enforce any 
aue does not discharge Other remedy against him, does not, in 


sche the absence of any provision in the 
guarantee to the contrary, discharge the surety. 
Illustration. 


B owes to C adebt guaranteed by A. The debt becomes payable. C 
does not sue B for a year after the debt has become payable. A is not dis- 
charged from his suretysbip. 

Note... 

A surety’s liability to pay the debt is not removed by reason of the 

creditor’s omission to sue the principal.—I, L. R., 7 Bom. 146. 


See I. L. R., 8 Al. 259 and 11 Al. 310, noted under sec. 134. 
138. Where there are co-sureties, a release by the cre- 
Release of one co-surety itor of one of them does not discharge 
does not discharge others. the others ; neither does it free the su- 
rety so released froz his responsibility to the other sureties.* 





* See sec, 44, supra. 
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139. If the creditor does any act which is inconsistent 

iiesiaceetot meee oh with the rights of the surety, or omits 

creditor’s act or eiiecion to do any act which his uty to the 

impairing surety’seventual surety requires him to do, and the even- 
remedy. * 

tual remedy of the surety himself 

against the principal debtor is thereby impaired, the surety 

is discharged. 
TIllustrations.- 
(a.) B contracts to build a ship .for C for a given sum, to be paid by 
instalments as the work reaches certain stages. A becomes surety to C for 


B’s due performance of the contract. C, without the knowledge of A, pre- 
pays to B the last two instalments. A is discharged by this pre-payment.* 

(o.) C lends money to B on the secarity of a joint and several promis- 
sory note made in ©’s favour by B, and by A, as surety tor B, together 
with a bill of sale of B’s furniture, which gives power toC to sell the fur- 
niture, and apply the proceeds in discharge of the note. Subsequently C 
sells the furniture, but, owing to his misconduct and wilful negligence, only 
a small price is realized. A is discharged from liability on the note. 


(c.) A puts M as apprentice to B, and gives a guarantee to B for M’s 
fidelity. B promises on his part that he will, at least once a month, see 
M make up the cash. B omits to see this done as promised, and M embez- 
zles. A is not liable to B on his guarantee. 

Wote. 

See I. L. R., 3 Cal. 174, noted under sec. 132; 12 Cal. 330, noted under 
sec. 133; 8 Al. 259, noted under sec. 134. 

140. Where a guarantced debt has become due, or de- 

of surety on pay- fault of the principal debtor to perform 

or performance. a guaranteed duty has taken place, the 

surety, upon payment or performance of all that he is liable 

for, 1s invested with all the rights which the creditor had 
against the principal debtor. t+ 


141. A surety is entitled to the benefit of every secu- 
Surety’s right to benest Yity which the creditor has against the 
of creditor’s securities. principal debtor at the time when the 
contract of suretyship is entered into, whether the surety 
knows of the existence of such security or not; and if the cre- 
ditor loses, or, without the consent of the surety, parts with 
such security, the surety is discharged to the extent of. the 
value of the security.{ 
. Illustrations. . 


(a.) C advances to B, his tenant, 2,000 rupees on the guarantee of A. 
C has also a further security for the 2,000 rupees by a mortgage of B’s fur- 
niture. C cancels the mortgage. B becomes insolvent, and C sues A on 
his guarantee. A is discharged from liability to the amount of the value 
of the furniture. 








* See sec. 133, supra. t e. 7., the right to stop in transit. ~ See sec. 139, supra. 
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(b.) C, a creditor, whose advance to B is secured by a decree, receives 
also a guarantee for that advance from A. C afterwards takes B’s goods 
in execution under the decrees, and then, without the knowledge of A, with- 
draws the execution. A is discharged. 


(c.) A, as surety for B, makes a bond jointly with B to C, to secure a 
loan from C to B. Afterwards, C obtains from B a further security for the 
same debt. Subsequently, C gives up the further security. <A is not dis- 
charged. 


Notes. 


In August, 1889, one Khimji Jairam was indebted to the Bank of Ben- 
gal (the defendants) in the sum of Rs. 3,15,000. The Bank pressed for 
security or payment, and on the 5th September, 1889, Khimji Juiram exe- 
cuted, in favour of the Bank, two mortgages of certain immoveable pro- 
perties the value of which was estimated to be Rs. 1,35,000. The mort- 
gages, though stamped to secure this amount only, were drawn to cover 
the whole liability of Khimji Jairam to the Bank, and recited that he had 
become largely indebted to the Bank on certain bills, &c., and had agreed 
to give security in respect of sach indebtedness as was thereafter expres- 
sed, and they contained covenants by Khimji Jairam to pay to the Bank 
all sums of money then due, or thereafter to become due, by him in respect 
of such bills, &c. Besides the said two mortgages, the Bank obtained other 
securities for a further sum of Rs. 55,000, making the total sum secured 
Re. 1,90,000, and leaving a balance of Rs. 1,25,000 unsecured. Under these 
circumstances the Bank refused to renew certain bills of Khimji Jairam’s 
which fell due on the 9th September, 1889, unless further security were 
given, and accordingly the plaintiff became surety for Khimji Jairam for 
the sum of Rs. 1,25,000. This sum he was subsequently obliged to pay, 
and he then brought this suit claiming to share in the proceeds of the mort- 
gages held as security by the Bank. He contended that these mortgages 
were given as security for the whole debt (viz. Rs. 3,15,000); that of this 
debt he, as surety,j[had paid a part, viz. Rs. 1,25,000, tothe Bank ; and that 
he was, therefore, to that extent entitled to stand in the place of the Bank 
and to receive a share of the proceeds of the said securities proportioned 
to the sum which he had paid. GHeld, that the plaintiff was not entitled to 
the benefit of the securities held by the Bank until the whole of the debt 
due to the Bank by Khimji Juiram was paid. A surety who has paid the 
debt which he has guaranteed, has a right to the securities held by the 
creditor, because as between the principal debtor and surety the principal 
is under an obligation toindemnify the surety. The equity between tke 
creditor and the surety is that the creditor shall not do anything to deprive 
the surety of that right. But thecreditor’s right to hold his securities until 
his whole debt is paid is paramount to the surety’s claim upon such secu- 
rities, which only arises when the creditor’s claim against such securities 
has been satisfied.—-I. L. R., 15 Bom. 48. 


See I. L. R., 8 Al. 259, noted under sec. 134; 14 Bom. 299, noted un- 
der sec. 124. 


142. Any guarantee which has been obtained by means 

Guarantee obtained by Of misrepresentation made by the cre- 

misrepresentation, invalid. ditor, or with his knowledge and assent, 
concerning a material part of the transaction, is invalid. 
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Notes. 

M was declared the highest bidder at a sale of an abkari farm for 
three years, and his bid was accepted subject to his furnishing the securi- 
ty required by the conditions of sale. Having failed to furnish security, 
the farm was re-sold at a loss of Rs. 4,875, and M became indebted to Gov- 
ernment in that amount. On the re-sale, M was again declared purcha- 
sor, and being unable to furnish the necessary security, N was accepted as 
his surety for thedue fulfilment of the conditions of the lease to be per- 
formed by M. N did not inquire, and was not informed by the Collector, 
as to the debt due by M, when heexecuted the surety-bond. Held, ina suit 
to enforce this bond (which was executed before the Indian Contract Act, 
1872, came into force) against N, that N was not discharged by reason of 
the fact that the indebtedness of M was not disclosed to him by the Col- 
lector.—I. L. R., 6 Madr. 406. 

See 14 Bom. 299, noted under sec. 124. 


143. Any guarantee which the creditor has obtained 
Guarantee obtained by by means of keeping silence as toa 
concealment, invalid. material circumstance is invalid. 
Illustrations. 


(a.) A engages B as clerk to collect money for him. B fails to ac- 
count for some of his receipts, and A in consequence calls upon him to fur- 
nish security for his duly accounting. C gives his guarantee for B’s duly 
accounting. A does not acquaint C with B’s previous conduct. B after- 
wards makes default. The guarantee is invalid. 

(b.) A guarantees to C payment for iron to be supplied by him to B to 
the amount of 2,000 tons. Band C have privately agreed that B should 
pay five rupees per ton beyond the market price, such excess to be applied 
in liquidation of an old debt. This agreement is concealed from A. A is 
not liable as a surety. 

Note. 

In August, 1881, the defendants became sureties to the Bank of Ben- 
gal for the due discharge by one Bhan Krishnarav of the duties and liabi- 
lities of the office of khajanchi of the Bank in Bombay. Chau Krishnarav 
was the second clerk in the Bank, and it was arranged between him and 
the Agent that he should still continue to fill that office. He did so after 
his appointment as khajanchi, and he received the same salary as before in 
respect of it. In 1889, defalcations, for which as khajanchit he was res- 
ponsible, were discovered to the extent of Rs. 1,42,142. The Bank obtain- 
ed a decree against him for the total amount, and they sued the defend- 
ants as securities. The defendants pleaded that they were not liable, inas- 
much asthe Bank had appointed Bhau Krishnarav to perform the duties 
of second clerk, in addition to those of khajanchi, without their knowledge 
and consent, and they contended that such appointment amounted to a sub- 
sequent variation of the contract, which discharged them, under sec. 143 
of the Contract Act (IX of 1872), as to transactions subsequent to the 
variance. The Court was of opinion that inasmuch as the evidence showed 
that Bhau Krishnarav was second clerk at the time of his;apnpointment as 
khajanchi and continued afterwards to fill that office by arrangement bet- 
ween him and the Agent of the Bank, the question was not whether there 
had been a subsequent variation of the contract, but whether, as the sure- 
ty-bond was silent as to this part of the arrangement between the Bank 
and Bhau Krishnarav and it was made (as the defendants alleged) with- 


286 CONTRACTS. (Secs. 144, 145. 


out their knowledge and consent, they were discharged from liability on 
the ground that a material circumstance had been concealed from them. 
Held, that the defendants were not discharged from liability. The expres- 
sion “ keeping silence” in sec. 143 of the Contract Act clearly implies in- 
tentional concealment as distinguished from mere not-disclosure. The 
withholding must be fraudulent, as necessarily is the case when a mate- 
rial circumstance is intentionally concealed. In this caset here was not the 
slightest reason to suppose that there had been any intentional conceal- 
ment by the Bank of the fact that Bhau Krishnarav was to continue to fill 
the office of second-clerk, or that, if the defendants had been informed of 
it, it would have in the least degree affected their readiness to makethem- 
salves liable for his faithful discharge of the duties of khajancht. The evi- 
dence showed that the duties of the two offices were perfectly distinct, and, 
therefore, even if Bhanu Krishnarav had been re-appointed to the office of 
second clerk after his appointment to the office of khajanchi, (as it was 
contended for the defendanfs was the proper way of regarding what oc- 
curred), there would have been no material alteration in the duties of kha- 
janchi which would have relieved the defendants from their obligation as 
sureties, but merely the addition of a new office which would not affect the 
sureties’ liability, unless indeed the surety-bond contained an agreement 
that the principal should not undertake any other business. It was also 
contended for the defendants that they were discharged from lability, in- 
asmuch as in the year 1883 the names on certain bills discounted with the 
Bank were found to be forged. The Bank then made a claim upon Krish- 
marav in respect thereof, and he repudiated his liability. The defendants 
contended, on the authority of Phillips v. Foxall (L. R., 7 Q. B., 666), that 
it was the duty of the Bank to have informed them of this occurrence at 
that time. Held, (distinguishing Phillips v. Foxall), that it could not have 
been assuined that Krishuarav was infallible in detecting forgeries and the 
guarantee given by the defendants was not, therefore, founded on that as- 
sumption, and, therefore, fair dealing could not require that the Bank 
should at once have informed the suretics as soon as Krishnarav had 
proved to be fallible.—I. L. R.,15 Bem. 585. 


144. Where aperson gives a guarantee upon a contract 
Guarantee on contract that the creditor shall not act upon it 
that creditor shall not, act until another person has joined in it as 
on Mani’ corsnrety jons- —- eo-surety, the guarantee is not valid if 
that other person does not join. * 


145. In every contract of guarantee there is an impli- 
promise to ine @d promise by the principal debtor to 
surety. indemnify the surety ; and the surety is 
entitled to recover from the principal debtor whatever sum 
he has rightfully paid under the guarantee, but no sums which 
he has paid wrongfully. 
Illustrations. 


(a2.) B is indebted to C,and A is surety for the debt. C demands pay- 
ment from A, and on his refusal sues him for the amount. A defends the 
suit, having reasonable grounds for doing so, but he is compelled to pay 





* See sec. 38, supra. 
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the amount of the debt with costs. He can recover from B the amount paid 
by him for costs, as well as the principal debt. 

(b.) C lends B a sum of money, and A, at the request of B, accepts a 
bill of exchange drawn by B upon A, to secure the amount. C, the holder 
of the bill, demands payment of it from A, and, on A’s refusal to pay, sues 
him upon the bill. A, not having reasonable grounds for so doing, defends 
the suit, and has to pay the amount of the bill and costs. He can recover 
from B the amount of the bill, but not the sum paid for coats, as there was 
no real ground for defending the action. 

(c.) A guarantees to C, to the extent of 2,000 rupees, payment for rice 
to be supplied by C to B. © supplies to B rice to a less amount than 2,000 
rupees, but obtains from A payment of the sum of 2,000 rupees, in respect 
of the rice supplied. A cannot recover from B more than the price of the 
rice actually supplied. 


146. Where two or more persons are co-sureties for the 
Co-aureties liable to con- Same debt or duty, either jointly or 
exubate-oqually: severally, and whether under the same 
or different contracts, and whether with or without the know- 
ledge of each other, the co-sureties, in the absence of any con- 
tract to the contrary, are hable, as between themselves, to pa 
each an equal share of the whole debt, or of that part of it 
which remains unpaid by the principal debtor.* 
Illustrations. 


(a.) A, B, and C, are sureties to D for the sum of 3,000 rupees lent to 
E. E makes default in payment. A, B, and C, are liable, as between them- 
selves, to pay 1,000 rupees each. 

(6.) A, B, and C,ure sureties to D for the sum of 1,000 rupees lent to 
EH, and there is a contract between A, LB, and C that A isto be responsi- 
ble to the extent of one-quarter, B to the- extent of one-quarter, and C to 
the extent of one-half. K makes default in payment. As between the sure- 
ties, A is liable to pay 250 rupees, B 250 rupees, and C 500 rupees. 


147. Co-sureties who are bound in different sums are 
Liability of co-snreties liable to pay equally as far as the limits 
bound i-dutersn bisa: of their respective obligations permit.* 


Illustrations. 


(a.) A, B, and C, as sureties for D, enter into three several bonds, each 
in a different penalty, namely, A in the penalty of 10,000 rupees, B in that 
of 20,000 rupees, C in that of 40,000 rupees, conditioned for D’s duly ac- 
counting to E. D makes default to the extent of 30,000 rupees. A, B, and 
C, are each liable to pay 10,000 rupees. 

(b.) A, B, and C, as sureties for D, enter into three several bonds, each 
in a different penalty, namely, A in the penalty of 10,000 rupees, B in that 
of 20,000 rupees, C in that of 40,000 rupees, conditioned for D’s duly ac- 
counting to KE. D makes default to the extent of 40,000 rupees. A is liable 
to pay 10,000 rupees, and B and C 15,000 rupees each. 

(c.) A, B, and C, as sureties for D, entor into three several bonds, each 
in a different penalty, namely, A io the penalty of 10,000 rupees, B in that 


* See sec. 43, supra. 
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of 20,000 rupees, C in that of 40,000 rupees, conditioned for D’s duly ac- 
counting to E. D makes default to the extent of 70,000 rupees, A, B, and 
C, have to pay each the full penalty of his bond. 





CHAPTER IX. 
Or BAILMENT. 


148. A ‘bailment’ is the delivery of goods by one per- 
‘Bailment,’ ‘bailor,, and son to another for some purpose, upon 
‘bailee’ defined. a contract that they shall, when the pur- 
pose is accomplished, be returned or otherwise disposed of 
according to the directions of the person delivering them. 
The person delivering the goods is called the ‘ bailor.’ The 
person to whom they are delivered is called the ‘ bailee.’ 
Ezplanation.—lf{ a person already in possession of the 
goods of another contracts to hold them asa bailee, he there- 
by becomes the bailee, and the owner becomes the bailor of 
such goods, although they may not have been delivered by 
way of bailment. 


149. The delivery to the bailee may be made by doing 
Delivery to bailee how anything which has the effect of putting 
made. the goods in the possession of the intend- 
ed bailee or of any person authorized to hold them on his be- 
half. 
150. The bailor is bound to disclose to the bailee faults 
Bailor’s duty to disclose in the goods bailed, of which the bailor 
faults in goods bailed. is aware, and which materially interfere 
with the use of them, or expose the bailee to extraordinary 
risks ; and if he does not make such disclosure, he is respon- 
sible for damage arising to the bailee directly from such faults. 
If the goods are bailed for hire, the bailor is responsible 
for such damage, whether he was or was not aware of the 
existence of such faults in the goods bailed. 
Illustrations. 

(a.) A lends a horse, which he knows to be vicious, to B. He does not 
disclose the fact that the horse is vicious. The horse runs away. B is thrown 
and injured. A is responsible to B for damage sustained. 

(o.} A hires a carriage of B. The carriage is unsafe, though B is not 
aware of it, and A is injured. Bis responsible to A for the injury. 

Note. 

The question of the burden of proof in cases of accidental injury to 
goods bailed depends upon the particular circumstances of each case. In 
some cases, from the nature of the accident, it lies upon the bailee to ac- 
count for its occurrence, and thus to show that it has not been caused by 
his negligence. In such cases it ig for him to give a prima facie explana- 
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tion in order to shift the burden of proof to the person who seeks to make 
him liable. If he gives an explanation which is uncontradicted by reason- 
able evidence of negligence, and is not prima facie improbable, the Court is 
bound in law to find in his favour, and the mere happening of the accident 
is not sufficient proof of negligence. S hired a horse from W, and while it 
wasin his custody it died from rupture of the diaphragm, which was 
proved to have been caused by over-exertion on a full stomach. In a suit 
by W against S to recover the value of the horse, thedefendant gave evi- 
dence to the effect that the horse became restive and plunged about, that he 
might then have touched it with his riding-cane, that it shortly afterwards 
again became excited, bolted for two miles, and at last fell down and died. 
This evidence was not contradicted on any point, nor was any other evi- 
dence offered as to how the horse came to run away. There was evidence 
that the horse was a quiet one, that, for some time previously, it had done 
hardly any work, that it was fed immediately before it was let out for hire, 
and that rupture of the diaphragm was a likely result of the -horse run- 
ning away while its stomach was distended with food. The Court of first 
instance held that the defendant was bound to prove that he had taken 
sach care of the horse as a man of ordinary prudence would under similar 
circumstanoces have taken of his own property, that he must have used his 
whip freely, or done something else which caused the horse to bolt, and 
that in so doing he had acted without reasonable cure, and had thus caused 
the animal’s death. The Court accordingly decreed the claim. Held by 
Eve, C.J., that if the burden of proof was originally upon the defendant, 
it was shifted by the explanation which he gave and which was neither 
contradicted nor prima facie improbable ; and that the decree of the lower 
Court, being unsupported by any proof, and based on speculation and as- 
sumption, was one which that Court had no jurisdiction to pass, and should 
consequently be set aside in revision under sec. 622 of the Civil Procedure 
Code. Per Bropnorst, J., that as the decree was not only unsupported by 
proof, but opposed to the evidence on the record, the lower Court had 
‘‘ acted in the exercise of its jurisdiction illegally,” within the meaning of 


sec. 622.—I. L. R., 9 Al. 398. 


151. In all cases of bailment the bailee is bound to take 
Care to be taken by 8&8 much care of the goods bailed to him 


bailee. as aman of ordinary prudence would, 
under similar circumstances, take of his own goods of the same 
bulk, quality, and value as the goods bailed.* 


Notes. 


In a suit for damages for loss of passenger's luggage by the wreck of 
a ship belonging to a foreign company, it appeared that the plaintiff had 
received a ticket in the French language, which, on its face, stated that it 
ought to be signed by the passenger, and that it was issued subject to cer- 
tain conditions on the back. These conditions, among other things, stated 
that the company would not be responsible for loss or damage arising from 
accidents or risks of the sea; that the ticket was delivered subject to the 
conditions that certain articles of a specified nature should be made the 
subject of a special declaration, in default of which the company would not 
be liable ; that the company would not be answerable for unregistered lug- 
gage ; and that luggage might be insured at any of the company’s offices. 


pete AB. Pee ce, in ee ner ne 


* As to railway contracts, see Act LV. of 187%, sec. 10. 
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It was not stated where registration of luggage might be effected. The 
ticket was not signed by the plaintiff. The plaintiff alleged that he did 
not understand the French language, and that the conditions had not been 
explained to him by any person. Held that the company being a foreign 
company were not common carriers ; that the plaintiff was bound by the 
clauses and conditions on the back of the passage-ticket ; that none of the 
conditions had the effect of relieving the company from the consequences 
of their own negligence ; that, in order to establish a defence, upon the 
ground that the plaintiff’s luggage was not registered, it was necessary for 
the defendants to prove not only that the plaintiff was bound by the con- 
ditions, but also that they were ready and willing to register the plaintiff's 
luggage, and that the plaintiff did not in fact register it; that, as the con- 
tract was made in Calcutta, the defendants were bound by the provisions 
‘of sec. 151 of the Indian Contract Act.—I. L. R., 6 Cal. 227. 

The plaintiff despatched certain {goods by the HE. 1. Railway Co. for 
carriage to A, and signed a special contract, in conformity with the form 
approved by the Governor-General in Council under sec. 10 of Act IV of 
1879, holding the company “ harmless and free from all responsibility in 
regard to any loss destruction or deterioration of, or damage to, the said 
consignment from any cause whatever before, during, and after transit 
over the said Railway or other Railway lines working in connection there- 
with.” The goods were short delivered and the plaintiff brought a 
suit to recover their value. Held.—Per Gartu, C.J., Prinsep, J.,and Wilson, 
J.—That the Railway Company could not be held liable to account to the 
consignee for any loss from any canse whatever during the whole time 
that the goods were under their charge, inasmuch as the plaintiff had en- 
tered into a special contract to hold them harmless iu accordance with sec. 
10 of Act IV of 1879. Held.—Per O’Kineanty, J., that it was doubtful 
whether secs. 151 and 161 of the Contract Act applied to carriers by rail ; 
but even assuming that these sections did not apply, the Railway Company 
would be in the position of carriers before the passing of the Carriers Act, 
and were entitled to protect themselves from liability by special contract.— 


10 Cal. 210. 
See [. L. R., 9 Al. 398, noted under sec. 150; 3 Bom. 109, noted 


under sec. 152. 
152. The bailee, in the absence of any special contract, 
Bailee when net liable 28 NOt responsible for the loss, destruc- 
for loss, ect., of thing bail- tion, or deterioration of the thing bailed, 
ed. if he has taken the amount of care of it 


described in section 151. 
Note. 

The English Common-law rule, under which common carriers are held 
Jiable as insurers of goods against all risks, except the act of God or the 
kings enemies, is not now in force in India. In cases not met by the spe- 
cial provisions of the Act relating to railways and carriers, the liability of 
carriers for loss or damage to goods entrusted to them is prescribed by 
secs. 151 and 152 of the Indian Contract Act (IX of 1872). The plaintiff’s 
goods were being carried in a train of the defendants from Nandgaon to 
Egatpuri. During the journey the train was plundered by robbers, and 
the plaintiff's goods were stolen. Held that the defendants were entitled 
to the benefit of sec. 152 of the Indian Contract Act, and should be per- 
wnitted to give evidence that tho robbers of the plaintiff’s goods were not 
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the servants or agents of the defendanta, and that the defendants (by 
their servants and agents) took na much care of their goods as a man of 
ordinary prudence would, under similar circumstances, take of his own 


goods of the same bulk, quality, and value as the goods in question.—I. 
L. R., 3 Bom. 109. 


See I. L. R., 9 Al. 398, noted under sec. 150. 


153. <A contract of bailment is voidable at the option 
of the bailor, if the bailee does any act 
‘ Aah RA carat ane se with regard to the goods bailed, incon- 
bY pe icditice Ss sistent with the conditions of the bail- 
ment. 
Lilustration. 

A lets to B, for hire, a horse for his own riding. B drives the horse in 

his carriage. This is, at the option of A, a termination of the bailment. 


154. If the bailec makes any use of the goods bailed, 
ape ee eae ;- Which is not according to the conditions 
ing unauthorized use of of the bailment, heis hable to make com- 
eceda patted: pensation to the bailor for any damage 
arising to the goods from or during such use of them. 
Illustrations. 


(a.) A lends a horse to B for_his own riding only. Ballows C, a mem- 
ber of his family, to ride the horse. C rides with care, but the horse acci- 
dentally falls, and is injured. B is liable to make compensation to A for 
the injury done to the horse. 

(b.) A hires a horse in Calcutta from B expressly to march to Ben- 
ares. A rides with due care, but marches to Katak instead. The horse 
accidentally falls, and is injured. A is liable to make compensation to B 
for the injury to the horse. 


155. If the bailee, with the consent of the bailor, mixes 
Effect of mixture, with the goods of the bailor with his own 
bailor’s consent,ofhisgoods goods, the bailor and the bailee shall 
ae aaa al ate have an interest, in proportion to their 
respective shares, in the mixture thus produced. 
156. If the bailee, without the consent of the bailor, 
Effect of mixture, with. ™21xes the goods of the bailor with his 
out bailor’s consent, when Own goods, and the goods can be sepa- 
the goods can be separated. rated or divided, the property in the 
goods remain in the parties respectively ; but the bailee is 
bound to bear the expense of separation or division, and any 
damage arising from the mixture. 


Illustration. 
A bails 100 bales of cotton marked with a particular mark to B. B, 
without A’s consent, mixes the 100 bales with other bales of his own, bear- 
ing a different mark. A is entitled to have his 100 bales returned, and B 


is bound fo bear all the expense incurred in the separation of the bales, and 
any other incidental damage. 
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157. If the bailee, without the consent of the bailor, 
ae ae eee mixes the goods of the bailor with his 
out bailor’s consent, when OWN goods, in such a manner that it is 
the goods cannot be sepa- impossible to separate the goods bailed 


discal from the other goods, and deliver them 
back, the bailor is entitled to be compensated by the bailee 


for the loss of the goods. 
Illustration. 


A bails a barrel of Cape flour, worth Rs. 45, to B. B, without A’s con- 
sent, mixes the fiour with country flour of his own, worth only Rs. 25 a 
barrel. B must compensate A for the loss of his flour. 

158. Where, by the conditions of the bailment, the 
Re-payment, by bailor, of goods are to be kept or to be carried, or 
necessary expenses. to have work done upon them by the 
bailee for the bailor, and the bailee is to receive no remuner- 
ation, the bailor shall re-pay to the bailee the necessary ex- 
penses incurred by him for the purpose of the bailment. 
159. The lender of a thing for use may at any time re- 
Rostoration of goods bail: Quire its return, if the loan was gratui- 
od. grapuriouely: tous, even though he lent it for a speci- 
fied time or purpose. But if, on the faith of such loan made 
for a specified time or purpose, the borrower has acted in such 
a manner that the return of the thing lent before the time 
agreed upon would cause him loss exceeding the benefit ac- 
tually derived by him from the loan, the lender must, if he 
compels the return, indemnify the borrower for the amount 
in which the loss so occasioned exceeds the benefit so derived.* 
It is the duty of the bailee to return, or deliver 
Return of goods bailea ®¢Cording to the bailor’s directions, the 
on expiration of timeorac- goods bailed without demand, as soon 
complishmont of purpose. = as the time for which they were bailed 
has expired, or the purpose for which they were bailed has 
been accomplished. +t 
161. If, by the fault of the bailee, the goods are not 
Bailee’s responsibility Teturned, delivered, or tendered at the 
when goods are not duly proper time, he is responsible to the 
mei eee bailor for any loss, destruction, or deteri- 
oration of the goods from that time.t 


Wote.—See I. L. R., 10 Cal. 210, noted under sec. 151. 





* See story, Bailments, § 258. 

+ But see secs. 34, 152, supra, and 170, infra, to the provisions of which this section 
must be subject. 

+ As to raibway contracts, see Act IX. of 1890. 
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La Slee _ 162. A gratuitous bailment is ter- 
Sieeaebe minated by the death either of the bailor 
or of the bailee. 


163. In the absence of any contract to the conn: 
Bailor entitled to increase the bailee 1s bound to deliver to t e 
or profit from goods bailed. ailor, or according to his directions, any 
increase or profit which may have accrued from the goods 
bailed. 
Illustration. 
A. leaves a cow in the custody of B to be taken care of. The cow has 
a calf. Bis bound to deliver the calfas well as the cow to A. 
164. The bailor is responsible to the bailee for any loss 
Builor’s responsibility to Which the bailee may sustain by reason 
bailee- that the bailor was not entitled to make 
the bailment, or to receive back the goods, or to give direc- 
tions respecting them. 
165. If several joint owners of goods bail them, the 
Bailment by several joins bailee may deliver them back to, or ac- 
pipers: cording to the directions of, one joint 
owner without the consent of all, in the absence of any agree- 
ment to the contrary. 
166. If the bailor has no title to the goods, and the 
Bailee not responsible on ailee, in good faith, delivers them back 
to, or according to the directions of, the 


re-delivery tv bailor with- 
askaans bailor, the bailee is not responsible to 


the owner in respect of such delivery.* 
167. If a person, other than the bailor, claims goods 
Right of third person bailed, he may apply to the Court to stop 
Guumiing pocds. baled: the delivery of the goods to the bailor, 
and to decide the title to the goods. 


168. ‘The finder of goods has no right to sue the owner 
ee for compensation for trouble and expense 
ight to finder of goods. ° * . 

voluntarily incurred by him to preserve 

the goods and to find out the owner ; but he may retain the 

May sue for specific ree goods against the owner until he receives 

WeEGnener es: such compensation; and where the owner 

has offered a specific reward for the return of goods lost, the 

finder may sue for such reward, and may retain the goods un- 
til he receives it.f 


* See Act I. of 1872, sec. 117. + Seo Story, Bailments, § 121a. 
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169. When a thing, which is commonly the subject of 
Whentinder of thingcom- sale, is lost, if the owner cannot, with 
monly on sale may sellit. reasonable diligence, be found, or if he 


refuses, upon demand, to pay the lawful charges of the finder, 
the finder may sell it— 


(1) when the thing is in danger of perishing or of losing 
the greater part of its value; or, 


(2) when the lawful charges of the finder in respect of 
the thing found amount to two-thirds of its value.* 


170. Where the bailee has, in accordance with the pur- 


er pose of the bailment, rendered any ser- 
Bailee’s particular lien. . . - z 

vice involving the exercise of labour or 

skill in respect of the goods bailed, he has, in the absence of 

a contract to the contrary, a right to retain such goods until 

he receives due remuneration for the services he has rendered 
in respect of them. 

Illustrations. 

(a.) A delivers a rough diamond to B, « jeweller, to be cut and pol- 
ished, which is accordingly done. B is entitled to retain the stone till he 
is paid for the services he has rendered. 

(b.) A gives cloth to B, a tailor, to make into a coat, B promises A 
to deliver the coat as soon oa it is finished, and to give A three months’ 
credit for the price. B is not entitled to retain the coat until he is paid. 

Notes. 


S delivered J an organ to repair, J promising to repair it for Rs. 100. 
J subsequently refused to repair it for that sum, and claimed to be entitl- 
ed to retain the organ until he received certain remuneration for the work 
done. * Heli, that as where there is an express contract, it must be per- 
formed in its entirety or nothing can be claimed under it, and there is only 
room for a quantum meriut claim where vo ex presa contract has been made, J 
was not entitled to retain the organ until he was paid.—I. L. K., 6 Al. 138. 

See fk. L. B., 8 Cal. 312, noted under sec. 171. 


472. Bankers, factors, wharfingers, attorneys, of a 
General lien of bankers, High Court, and policy-brokers, may, in 
factors, warefingers, astur- the absence of a contract to the contrary, 
BED See Pet once retain, as a security for a general balance 
of account, any goods bailed to them ; but no other persons 
have a right to retain, us a security for such balance, goods 
bailed to them, unless there is ai express contract to that 


effect. ft 
Notes. 
Where a person does work under an entire contract with reference to 
goods delivered at different times such as toestablish a licn, he is entitled to 
* New York Civil U. de, § 943. 


+ As to the lien of an agent, see sec. 231, infra. As to the lien of Bailway Adminis- 
trations, see Act 1X. of 1590. 
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that lien on all goods dealt with ander that contract. Chase v. West more 
(5 M. & S. 180) followed. The fact that a manufacturer has a wharf upon 
which he receives goods brought to him by customers does not entitle him 
to claim a lien asa wharfinger upon such goods.—Il. L. R., 8 Cal. 312. 


Messrs. HE. L. & Co. were the secretaries and treasurers of the above 
company, which went into liquidation. Messrs. E L & Co. claimed to be 
creditors of the company for Rs. 1,12,000 in respect of advances made to, 
and expenses incurred and disbursements made on behalf of, the company 
from time to time and in the conduct of its business. Rnpees one Jakh of 
this amount was in respect of sums lent to the company and guaranteed by 
the claimants. The remainder consisted of money expended in the worke 
ing of the company’s business. Messrs. E. L & Co. claimed to be iu posses- 
sion generally of all the property of the company, and to be entitled to a 
lien on such property in respect of the above claim ot Rs. 1,12,000. Other 
creditors disputed the possession and the right to the lien claimed. Held, 
that, even assuming Messrs. E. L. & Co. to be in possession of the proper- 
ty of the company as alleged, they had not the lien that they claimed. A 
lien is either general or particular. The claimants had not a general lien, 
because they were neither “ bankers, factors, whar-fingers, attorneys, or 
policy-brokers,”’ to whom a general lienis lmited by sec. 171 of the Con- 
tract Act. Nor had they any particular lien: not under sec. 217 of the 
Contract Act, because that section was inapplicable, having to do only 
with a lion on a sum of money of the principal in the hands of the agent: 
nor under sec. 221 of the Contract Act, because the sums advanced and 
expended were not, as required by that section, ‘‘ disbursements and servi- 
ces in respect of’’ the property on which the lien was claimed, but were 
loans made on behalf of the company generally and for the purposes of 
the whole concern —I. L. R., 13 Bom. 314. 


BAILMENTS OF PLEDGES. 


172. The bailment of goods as security for payment of 
‘Pledge,’ ‘pawnor, and a@ debt or performance of a promise is 
‘pawnee,’ defined. called ‘pledge.’ The bailor is in this case 


called the pawner. The bailce is called the ‘‘pawnee.” 


The pawnee may retain the goods pledged, not 

Pawnee’s right of re- Only for payment of the debt, or the per- 
tainer. formance of the promise, but for the in- 
terest of the debt, and all necessary expenses incurred by him 
in respect of the possession or for the preservation of the 


goods pledged. 


174. The pawnee shall not, in the absence of a contract 
to that effect, retain the goods pledged 


r tt tain fo a 
debe or promise other than f£0r any debt or promise other than the 


that for which goods pledg- debt or promise for which they are 


ed. pledged ; but such contract, in the ab- 
Presumption in case Of gence of anything to the contrary, shall 
pace ie ada be presumed in regard to subsequent ad- 


vances made by the pawnee. 
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175. The pawnee is entitled to receive from the pawnor 

ee er aie extraordinary expenses incurred by him 

tracdinary expenses in- for the preservation of the goods pled- 

curred. 

If the pawnor makes default in payment of the 

Pawnee’s right where debt, or performance, at the stipulated 

pawnor makes default. time, of the promise, in respect of which 

the goods were pledged, the pawnee may bring a suit®* against 

the pawnor upon the debt or promise, and retain the goods 

pledged asa collateral security ; or he may sell the thing pled- 
ged, on giving the pawnor reasonable notice of the sale. 

If the proceeds of such sale are less than the amount due 
in respect of the debt or promise, the pawnor is still liable to 
pay the balance. If the proceeds of the sale are greater than 
the amount so due, the pawnee shall pay over the surplus to 
the pawnor. 

1'7'7. If a time is stipulated for the payment of the debt, 

Defaulting pawnor’s right OF performance of the promise, for which 
to redeem. the pledge is made, and the pawnor 
makes default in payment of the debt or performance of the 
promise at the stipulated time, he may redeem the goods 
pledged at any subsequent time before the actual sale of them ;t 
but he must, in that case, pay, in addition, any expenses which 
have arisen from his default. 

1'778. <A person who is in possession of any goods, or of 

Pledge by possessor of 2@Ny bill of lading, dock-warrant, ware- 
goods or of documentary house-keeper’s certificate, wharfinger’s 
Hileke Roods: certificate, or warrant or order for deli- 
very, or any other document of title to goods, may make a 
valid pledge of such goods, or documents: Provided that the 
pawnee acts in good faith, and under circumstances which are 
not such as to raise a reasonable presumption that the pawnor 
is acting improperly : 

Provided also that such goods or documents have not 
been obtained from their lawful owner, or from any person 
in lawful custody of them, by means of an offence or fraud.t 

Wotes. 


G went to the plaintiff’s place of business in Calcutta, and represent- 
ing to him that he wanted some jewellery on inspection, and would pur- 





“ Within three years from the making of the loan or the breach of the promise— 
Act No. XV. of 1877, Soh. II. Nos. 57, 115. 
+ For limitation, see Act XV. of 1877, Sch. 1I., No. 146. 
See & & G6 Vic., c. 39, secs. 1 and &. 
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chase it if he did not return within ten days, obtained from the plaintiff a 
quantity of jewellery, depositing as security Rs. 2,000 with the plaintiff. 
G, having thus obtained the jewellery, took it to K at his residence, which 
was out of the local limits of the jurisdiction of the Court, and pledged the 
jewellery to K for Rs. 6,000. Ina suit brought against G and K to re- 
cover the jewellery or its value, G did not appear, and K alone defended 
the suit. Held that, it being, with reference to sec. 178 of the Contract 
Act, an essential element in the plaintiff’s case that the jewellery had been 
obtained from the plaintiff by fraud in Calcutta, part of the cause of action 
against K arose in Calcutta, so as to enable the Court, leave having been 
obtained under cl. 12 of the chapter, to entertain the suit against him. 
Held also that the plaintiff was entitled to recover the jewellery from K 
under sec. 178 of the Contract Act, G having obtained it from the plaintiff 
by an offence or fraud within the meaning of that section.—I. L. R., 3 
Cal. 264. 

A servant, entrusted by his mistress with the custody of goods, pawn- 
ed them during her absence. The mistress sued in ftrover for the gooda. 
Held that the custody of the servant was not “possession” within the mean- 
ing of sec. 178 of the Contract Act, and that, if he was to be regarded as 
having taken the goods into his possession for the purpose of pawning them, 
the case came within the second proviso to that section, and that accord- 
ingly the action would lie.—4 Cal. 497. 


179. Where a person pledges goods in which he has 
Pledge where pledger has ODly a limited interest, the pledge is valid 
only a limited interest. to the extent of that interest. 


Surrs By BArtees orn BAILORS AGAINST WRONG-DOERS. 


180. Ha third person wrongfully deprives the bailee of 
Suit by bailor or bulee the use or possession of the goods bailed, 
agatas’ rope dager, or does them any injury, the bailee 1s en- 
titled to use such remedies as the owner might have used in 
the like case if no bailment had been made; and either the 
bailor or the bailee may bring asuit against a third person 
for such deprivation or injury. 
181. Whatever is obtained by way of relief or com- 
pensation in any such suit shall, as bet- 
Apportionment of relief ween the bailor and the bailee, be dealt 
or compensation obtuived ° . . ° ° 
such suite. with according to their respective 1n- 
terests. 


CHAPTER X. 
AGENCY. 
Appointment und Authority of Agents. 














‘Agent’ and ‘principal’ de- 182. An ‘agent’ is a person em- 
fined. ployed to do any act for another,* or to 
* Cf. nec. 228, infra. As to thie eect. ol an Reon s a are nae, a, supra, and 8€Ce 


238, infra. 
38 
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represent another in dealings with third persons. The person 
for whom such act as done, or who is so represented, is called 
the ‘ principal.’ 
wote.—See I. L. R., 3 Cal. 30, noted under sec. 185. 

183. Any person who is of the age of majority accord- 

ing to the law to which he is subject, and 

Who may employ agent. who is of sound mind, may employ an 
agent.* 

184. <As between the principal and third persons, any 
person may become an agent; but no 
person who is not of the age of majority 
and of sound mind can become an agent, so as to be respon- 
sible to his principal according to the provisions in that be- 
half herein contained. 


Who may be an agent. 


Consideration not neces- 185. No consideration is necessary 
sary. to create an agency. 
Note. 


one of several co-sharers fraudulently contrived to have an es- 

for arrears under Act. XI ot 1859, and purchased it in 

1: Held that another co-sharer aggrieved by the sale 

t to have the property reconveyed, though the period 

by sec. 55 ot Act XI of 1859, and Art. 14 of the Second Schedule 

_. _.. 1X of 1871, for a suit to set aside the sale, had expired.—I. L. R., 

3 Cal. 30. 

Agent’s authority may be 186. The authority of an agent 

expressed or implied. may be expressed or implied.f 


187- Anauthority is said to be express when it is given 

Definitions of express by words spokenor written. An authority 

and implied authority. is said to be implied when it is to be in- 

ferred from the circumstances of the case ; and things spoken 

or written, or the ordinary course of dealing, may be accounted 
circumstances of the case. 

Illustration. 

A owns a shop in Serampur, living himself in Calcutta, and visiting 

the shop occasionally. The sbop is managed by B, and he is in the habit 

of ordering goods from C in the name of A for the purposes of the shop, 


~-A Af navinge for them out of A’s funds with A's knowledge. B bas an 
Series ; A to order goods from C in the name of A for the 
purposes of the shop. 
An agent, having an authority to do an act, has 
| 


authority ° -—~-~-= Jawful thing which 


* Cf. sec. 11, supra, 
+ But see Act 11I, of 1877, sec. 88; Act XIV. of 1852, sec. 39 
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An agent having an authority to carry on a business 
has authority to do every lawful thing necessary for the pur- 
pose, or usually done in the course of conducting such busi- 
ness. 

Tllustrations. 

(a.) A is employed by B, residing in London, to recover at Bombay «@ 
debt dueto B. A may adopt any legal process necessary for the purpose 
of recovering the debt, and may give a valid discharge for the same. 

(6) A constitutes B his agent to carry on his businese of a ahip-build- 
er. B may purchase timber and other materials, and hire workmen, for 
the purpose of carrying on the business. 

189. <An agent has authority, in an emergency, to do 

Agent’s authority inan all such acts for the purpose of protect- 
emergency. ing his principal from loss as would be 
done by a person of ordinary prudence in his own case under 
similar circumstances.* 

Illustrations. 
(a.) An agent for sale may have gooda repaired if it be necessary. 


(b.) A consigns provisions to 3 at Calcutta, with directions to send 
them immediately to Cat Kateck. B may sell the provisions at Calcutta, 
if they will not bear the journey to Katack without spoiling. 


SubB-AGENTS. 


190. An agent cannot lawfully employ another to per- 
form acts which he has expressly or im- 
pliedly undertaken to perform personal- 
ly, unless by the ordinary custom of trade a sub-agent may, 
or, from the nature of the agency, a sub-agent must, be em- 
ployed. 

191. A ‘sub-agent’ is a person employed by, and act- 
ing under the control of, the original 
agent in the business of ~ 


192. Where a sub-agent is properly appointed, the 

..; principal is, so far as regards third per- 
Representation of princi 

_ by sub-agent properly sons, represented by the sub-agent, and 

appointed. is bound by, and responsible for, his acts, 

as if he were an agent originally appointed by the principal. 


The agent is responsible to the prim- 
cipal for the acts of the sub-agent. 


The sub-agent is responsible for his acts to the agent, 
but not to the principal, except in cases 
of fraud or wilful wrong. 


When agent cannot dele- 


‘Sub-agent’ defined. 


Agent’s responsibility for 


Sub-agent’s responsibility. 


# But see asec. 214, infra. 
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193. Where an agent, without having authority to do 
Agent's reaponsibility for 80, has appointed a person to act as a 
anb-agent appointed with- sub-agent, the agent stands towards such 
OORT person in the relation of a principal to 
an agent, and is responsible for his acts both to the principal 
and to third persons; the principal is not represented by or 
responsible for the acts of the person so employed,* nor is that 
person responsible to the principal. 


194. Where an agent, holding an express or implied 
. authority to name another person to act 
Relation between prin- . ° . : e th 
cipal and person duly ap- for the principal in the business of the 
pointed by agentto uecin agency, has named another person accord- 
business of agency. ‘ : 
ingly, such person is not a sub-agent, 
but an agent, of the principal for such part of the business of 
the agency as is entrusted to him. 


Illustrations. 

(a.) A directs B, his solicitor, to sell his estate by auction, and to em- 
ploy an auctioneer for the purpose. B names C, an auctioneer, to conduct 
the sale. C is not a sub-agent, but is A’s agent for the conduct of the sale. 

(6.) A authorizes B, 2 merchant in Calcutta, to recover the moneys 
due to A frum C & Co. B instructs D,a solicitor, to take legal proceed- 


ings against C & Co. for the recovery of the money. D is not a sub-ageut, 
bat is solicitor for A. 


195. In selecting such agent for his principal, an agent 
Agent’s duty in naming 18 bound to exercise the same amount of 
HR CR: Peruon: discretion asa man of ordinary prudence 
would exercise in his own case; and, if he does this, he is not 
responsible to the principal for the acts or negligence of the 
agent so selected. 
Illustrations. 


(2.) A-instructs B, a merchant, to buy a ship for him. B employs 
a ship-surveyor of good reputation to choose a ship for A. The surveyor 
makes the choice negligently, and the ship turns out to be unseaworthy, 
aud is lost. B is not, but the surveyor is, responsible to A. 


(0.) A consigns goods to B, a merchant, for sale. B, in due course, 
employs an auctioneer in good credit to sell the goods of A,and allows the 
auctioneer to receive the proceeds of the sale. The auctioneer afterwards 
becomes insolvent without having accounted for the proceeds. JB is not 
responsible to A for the proceeds. 


RATIFICATION. 

of person as to : 
acts done for him without 196. Where actsT ane done by 
authority. one person on behalf of another, but 


MES chot ratitication: without his knowledge or authority, he 





* Unless, of course, he ratifies them, see sec. 196, infra. a 


+ i. ¢., lawful acte. 
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may elect to ratify or tu disown such act. If he ratify them, 
the same effects will follow as if they hud been performed by 
his authority. 


19%. Ratification may be expressed or may be implied 
Ratification may be ex- in the conduct of the person on whose 
pressed or implied. behalf the acts are done. 
Illustrations. 

(a.) A, without authority, buys goods for B. Afterwards B sells them 
to C on bis own account. B’s conduct implicsa ratification of the purchase 
made for him by A. 

(b.} A, ‘without B’s autbority, lends B’s money to C. Afterwards B ac- 
cepts interest on the money from C. B’s conduct implies a ratification of 
the loan. 


198. No valid ratification can be made by a person 
Knowledge requisite to Whose knowledge of the facts of the case 


valid ratification. is materially defective. 

Effect of ratifying un- 199. A person retifying any un- 
anthorized act forming put authorized act done on his behalf rati- 
of a trunsaction. Sintwer adlea. -sclu nba OSCR: attics 


transaction 
which such act formed a part. 


200. Anact done by one person on behalf of another 
Ratification of unantho. Without such other person’s authority, 
rized act cannot injure which, if done with authority, 
ae dee ia have the effect of subjecting a third 
son to damages, or of terminating any right or interest of a 
third person, cannot, by ratification, be made to have such 
effect. , 
Illustrations. 

(a.) A, not being authorized thereto by B, demands, on behalf of B, 

the delivery of a chattel, the property of B, from C, who ia in possession of 


it. This demand cannot be ratified by B, so as to make C Jiable for dam- 
ages for his refusal to deliver. 


(b.) A holds a lease from B, terminable on three months’ natice. C, an 
unauthorized person, gives notice of termination to A. The notice cannot 
be ratified by B, so an to be binding on A. 


REVOCATION OF AUTHORITY. 


201. An agency is terminated by the principal revok- 
ing his authority ;or by the agent re- 
nouncing the business of the agency ; or 
by the business of the agency being completed ; or by either 
the principal or agent dying or becoming of unsound mind ; 
or by the principal being adjudicated an insolvent under the 
provisions of any Act for the time being in force for the relief 
of insolvent debtors. 


Termination of agency. 


302 CONTRACTS. {Secs. 202-205. 


202. Where the agent has himself an interest in the 
Termination of agency Property which forms the subject-matter 
where agent husauinterest Of the agency, the agency cannot, in the 


appre ween: absence of an express contract, be ter- 
minated to the prejudice of such interest. 
Illustrations. 


(a.) A gives authority to B to sell A’s land, and to pay himself, out of 
the proceeds, the debts due to him from A. A cannot revoke this authority, 
nor can it ba terminated by bis insanity or death. 

(6.) A consigns 1,000 bales of cotton to B, who las made advances to 
him on sach cotton, and desires 3B to sell the cotton, and to repay himself 
out of the price the amount of his own advances. A cannot revoko this 
autbority, nor is it terminated by his insanity or death. 


Note.—See I. lL. R., & Bom. 253, noted under sec, 205. 
203. The principal may, save as is otherwise provided 


When principal may re. by the last proceeding section, revoke the 


voke agent’s authority. authority given to his agent at any time 
before the authority has been exercised so as to bind the prin- 
cipal. 


Note —See I. L. R., 5 Bom. 253, noted under sec. 200. 


204. The principal cannot revoke the authority given to 
Revocation where anthori- his agent after the authority las been 
ty has been partly exercise. partly exercised, so far as regards such 
acts and obligations as arise from acts already done in the 
agency. 

Tilustrations. 

(a.) A, authorizes B to buy 1,000 bales of cotton on account of A, and 
to pay for it out of A’s ménies remaining in B’s hands. B buys 1,000 bales 
of cotton in bis own name, so as to make himself personally liable for the 
price. Acuannot revoke B’s authority so faras regards payment for the 
cotton. 

(b.) A authorizes B to buy 3,000 bales of cotton on account of A, and 
to pay for it out of A’s monies remaining in B’s bands. B buys 1,000 bales 
of cotton in A’a name, and so ag not t render himself personally liable for 
the price. A can revoke B’s authority to pay for the cotton. 

205. Where there is an express or implied contract that 
Compensation for revoca- the agency should be contin ued for any 

by principalor renun- period of time, the principal must make 

ss ese compensation* to the agent, or the agent 
_o the principal, as the case may be, for any previous revoca- 
tion or renunciation of the agency without sufficient cause. 
Note. 

The defendant, by an agreement in the nature of a letter of attorney, 

constituted the plaintiff and his descendants the hereditary agents of the 





# See sec. 73, supra. 
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defendant, give him anthority to collect the rents of his share in an inam 
village, and promised to pay him an annual salary out of the rents. Held 
that as between the parties and during their life-time the appointment was 
valid and binding, whether or not any valuable consideration passed,—the 
mere acceptance of the office by the plaintiff being a sufficient consider- 
ation for the appointment. But, independently of the terms of the agreement, 
and whether or not the agency had been created for valuable, consider- 
ation the defendant had, under the general provisions of sec. 203 of the 
Indian Contract Act (TX of 1872), a right to revoke the authority, as the 
mere arrangement that the plaintiff’s salary should be paid out of the rents 
could not be regarded as giving to the plaintiff an interest in the property, 
the subject-matter of the agency, within the meaning of sec. 202. If the 
defendant had revoked the ageucy improperly, the remedy lay, under ordi- 
nary circumstances, in a suit by the plaintiff for damages for breach of con- 
tract. Where, however, the plaintiff chose to sue for specific performance, 
and demanded arrears of salary; Held that, without atvaluable consider- 
ation for the defendant’s promise, the agreement passed by him to the plain- 
tiff would be nudum pactum, and the plaintiff would not be entitled to re- 
cover, except for work and services actually rendered.—I. L. R., 5 Bom. 


253. 

206. Reasonable notice must be given of such revoca- 
tion or renunciation ; otherwise the da- 
mage thereby resulting to the principal or 
the agent, as the case may be, must be made good to the one 
by the other. 


of revocation or 


207. Revocation and renunciation 
Revocation and renunci- mav a Ss e : by é 
ation may be expressed or D be expressed OF ay. be implied im 
implied. the conduct of the principal or agent 
respectively. 
Illustration. 
A empowers B to let A’s house. Afterwards A lets it himself. This is 
an implied revocation of B’s authority. 
208. The termination of the authority of an agent does 
or not, so far as regards the agent, take 
When termination of ° : 
agent’s authority takes ef- @ffect before it becomes known to him, 
fect asto agent and asto or, so far as regards third persons, be- 
third persons. ° 
fore it becomes known to them. 


Illustrations, 


(a.) A directs B to sell goods for him, and agrees to give B five per 
cent. commission on the price fetched by the goods. A afterwards, by letter, 
revokes B’s authority. B, after the letter is sent, but before he receives it, 
sells the goods for 100 rupees. The sale is binding on A, and B is entitled 
to five rupees as his commission. 


(b.) A, at Madras, by letter, directs B to sell for him some cotton ly- 
ing in a warehouse in Bombay, and afterwards, by letter, revokes his autho- 
rity to sell, and directs B to send the cotton to Madras. B, after receiving 
the second letter, enters into a contract with C, who knows of the first 
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letter, but not of the second, for the sale to him of the cotton. C pays B 
the money, with which B absconds. C’s payment is good as against A. 


(c.) A directs B, his agent, to pay certain money to ©. A dies, and D 
takes out probate to his will. B, after A’s death, but before bearing of it, 
puys the money to C, The payment is good as against D, the executor. 


209. When an agency is terminated by the principal 
Agent’s duty on termi. “ying or becoming of unsound mind, the 
mation of ageucy by prin- agent is bound to take, on behalf of the 
cipale death orinsunity. = renresentatives of his late principal, alk 
reasonable steps for the protection and preservation of the in- 
terests entrusted to him. 


210. The termination of the authority of an agent 
Termination ofsub-agent’s Causes the termination, (subject to the 
Sarhority: rules herein contained regarding the 
termination of an agent’s authority) of the authority of all 
sub-agents appointed by him. 


AGENT’S Dury TO PRINCIPAL. 


211. An agent is bound to conduct the business of his 

1: duty in conduct- principal according to the directions 

principals buainess. given by the principal, *or,in the absence 

of any such directions, according to the custom which prevails 

in doing business of the same kind at the place where the 

agent conducts such business. When the agent acts otherwise, 

if any loss be sustained, l:e must make it good to his principal, 
and, if any profit accrues, he must account for it. 


Illustrations. 


(a) A, an agent engaged in carrying on for B a business, in which it 
is the custom to invest from time to time, at interest, the moneys which 
may be in hand, omits to make such investment. A must make good to B 
the interest usually obtained by such investments. 


(6.)} B, a broker, in whose business it is not the custom to sell on cre- 
dit, sells goods of A on credit to C, whose credit at the tine was very high. 
©, before payment, becomes insolvent. B must make good the loss to A. 


212. An agent is bound to conduct the business of the 

Skill and diligence ree agency with as much skill as 1s generally 
qeired trontaeenls possessed by persous engaged in similar 
business, unless the principal has notice of his want of skill. 
The agent is always bound to act with reasonable diligence, 
and to use such skill as he possesses ; and to make compensa- 
tion to his principal in respect of the direct consequences of 
his own neglect, want of skill, or misconduct, but not in res- 








* But see sec. 189, supra. 
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pect of loss or damage which are indirectly or remotely caused 
by such neglect, want of skill, or misconduct. 


Illustrations. 

(a.) A, amerchant in Calcutta, has an agent, B, in London, to whom 
a sum of money is paid on A’s account, with orders to remit. B retains the 
money for a considerable time. A, in consequence of not receiving the 
money, becomes insolvent. B is liable for the money and interest from the 
day on which it ought to have been paid, according to the usual rate, and 
for any further direct loss—as, e.g., by variation of rate of exchange——bu&é 
not further. 

(b.) A, an agent for the sale of goods, having authority to sell on cre- 
dit, sells to B on credit, without making the proper and usual enquiries 
as to the solvency of B. B, at the time of such sale, is insolvent. A must 
make compensation to his principal in respect of any loss thereby sua- 
tained. . 

(c.) A, an insurance-broker employed by B to effect an insurance on 
a sbip, omits to see that the usual clauses are inserted in the policy. The 
ship is afterwards lost. In consequence of the omission of the clauses 
nothing can be recovered from the underwriters. A is bound to make good 
the loss to B. 

(d.) A, a merchant in England, directs B, his agent at Bombay, who 
accepts the agency, to send him 100 bales of cotton by a certain ship. B, 
having it in his power to send the cotton, omits to do so. The ship arrives 
safely in England. Soon after ber arrival the price of cotton rises. B is 
bound to make good to A the profit which he might have made by the 100 
bales of cotton at the time the ship arrived, but not any profit he might 
have made by the subsequent rise. 


213. An agent 1s bound to render pro- 
per accounts to his principal on demand. 
214. Itisthe duty of an agent, in cases of difficulty, 
Agent’s duty tocommu- to use all reasonable diligence in com- 
nicate with principal. municating with his principal, and in 
seeking to obtain his instructions.* 
215. If an agent deals on his own account in the busi- 
- ae ness of the agency, without first obtain- 
ight of principal when . , ae 7 . 
agent desis on his own ac- Ing the consent of his principal, and ac- 
count in businessof agency quainting him with all material circum- 
without principal’s consent. : ° 
stances which have come to his own 
knowledge on the subject, the principal may repudiate the 
transaction, if the case shows either that any material fact has 
been dishonestly concealed from him by the agent, or that the 
dealings of the agent have been disadvantageous to him. 
Iliustrations. 
(a.) A directs B to sell A’s estate. B buys the estate for himself in 
the name of C. A, on discovering that B has bought the estate for himself, 


may repudiate the sale, if he can show that B has dishonestly concealed 
any material fact, or that the sale has been disadvantageous to him. 


Agent’s accounts. 





See sec. 189, supra. 
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(b.) A directs B to sell A’s estate. B, on looking over the estate before 
selling it, finds a mine on the estate which is unknown to A. B informs A 
that he wishes to buy the estate for himself, but conceals the discovery of 
the mine. A allows B to buy, in ignorance of the existence of the mine. A, 
on discovering that B knew of the mine at the time he bought the estate, 
may either repudiate or adopt the sale at his option. 

216. If an agent, without the knowledge of his princi- 
ts pal, deals in the business of the agency 
Principal’s right to bene- : . 
fit gained by agent dealing ON his own account instead of on account 
on his own account in busi- of his principal, the principal is entitled 
ness of agency. ‘ 
to claim from the agent any benefit 


which may have resulted to him from the transaction. 


Illustration. 

A directs B, his agent, to buy a certain house for him. B tells A it 
cannot be bought, and buys the house for himself. A may, on discovering 
that B has bought the house, compel him to scll it to A at the price he 
gave for it. 

217. An agent may retain,* out of any sums received 
Agent’s right of retamer © account of the principal in the busi- 
out of sums received on ness of the agency, all moneys due to 
a a aa himself in respect of advances made or 
expenses properly incurred by him in conducting such busi- 
ness, and also such remuneration as may be payable to him 
for acting as agent. 
. Note.—See I. L. R., 13 Bom. 314, noted under sec. 171. 


218. Subject to such deductions, the agent is bound to 
Agont’s dnty to pay sums pay to his principal all sums received 
received for principal. on his account. 


219. In the absence of any special contract, payment 
When agent’s remunera- for the performance of any act is not due 
tion becomes due. to the agent until the completion of such 
act ; but an agent may detain moneys received by him on ac- 
count of goods sold, although the whole of the goods consign- 
ed to him for sale may not have been sold, or although the 
sale may not be actually complete. 


220. An agent, whois guilty of misconduct in the 

Agent not entitlea to business of the agency,t is not entitled 

remuneration for busiuess tO any remuneration in respect of that 

Sa part of the business which he has miscon- 
ducted. 


* See sec. 221, infra. 
+ See secs. 195, 211, 212, 213, 214, 218, supra. 
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I llustrations. 


(a.) A employs B to recover 1,00,000 rupees from C, and to Jay it out 
on good security. B recovers the 1,00,000 rupees, and lays out 90,000 ru pees 
on good ‘security, but lays out 10,000 rupees on security which he ought to 
have known to be bad, whereby A loses 2,000 rupees.  B is entitled to re- 
muneration for recovering the 1,00,000 rupees and for investing the 90,000 
rupees. He is not entitled to any remuneration for investing the 10,000 
rupees, and he must make good the 2,000 rupees to B. 


(b.) A employs B to recover 1,000 rupees from C. Through B’s mis- 
conduct the money is not recovered. B is entitled to no remuneration for 
his services, aud must make good the loss. 

221. In the absence of any contract to the contrary, an 

Agent’s lien on princi: agentis entitled to retain goods, papers, 

" § goods and papers. and other property, whether moveable’or 

immoveable, of the principal received by him, until the 

amount due to himsclf for commission, disbursements, and 

services in respect of the same, has been paid or accounted 
for to him.* 

Principals Duty to Agent. 


222. The employer of an agent is bound to. indemnify 

Agent to be indemnifea im against the consequences of all law- 

agninst conscquences of ful acts done by such agent in exercise 
pea uae: of the authority conferred upon him. 


Illustrations. 

(2,) B,at Singapur, under instructions from A, of Calcutta, contracts 
with Oto deliver certain goods to him. A does not send the goods to B, 
and C sues B for breach of contract. B informs A of the sait, and A autho- 
rizes him to defend the suit. B defends the suit, and is compelled to pay 
damages and costs, and incurs expenses. A is liable to B for such damages, 
costs, and expenses. 

(6.) B,a broker at Calcutta, by the orders of A, a merchant there, 
contracts with C for the purchase of 10 casks of oil for A. Afterwards A 
refuses to receive the oil, and C sues B t B informs A, who repudiates the 
contract altogether. B defends, but unsuccessfully, and has to pay damages 
and costs, and incurs expenses. A is liable to B for such damages, costs, 
and expenses. 


Note.—See [. L. B., 138 Bom. 314, noted under sec. 171. 


223. Wherc one person employs another to do an act, 
Agent to be indomnifea @Nd the agent does the act in good faith, 
against consequencea of the employer is liable to indemnify the 
arts Geneire good tener: agent against the consequences of that 
act, though it cause an injury to the rights of third persons. 
a As to the veneral lien of an agent who is a banker, factor, attorney, or policy-bro-~ 


ker, sec sec. 171, supra. 
+ It must be assumed that the disclosed principal could not be sued, see scce 230), 








tnfra, 
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Illustrations. 


(a.) A, a decree-holder, and entitled to execution of B’s goods, re- 
quires the officer of the Court to seize certain goods, representing them to 
be the goods of B. The officer seizes the goods, and is sned by C, «the true 
owner of the goods. A is liable to indemnify the officer for the sum which 
he is compelled to pay to C in consequence of obeying A’s directions. 


(b.) B, at the request of A, sells goods in the possessionfof A, but 
which A had no right to dispose of. B does not know this, and hands over 
the proceeds of the sale to A. Afterwards C, the true owner of the goods, 
sues B, and recovers the value of the goods and costs. A is liable to in- 
demnify B for what he has been compelled to pay to C, and for B’s own 
expenses. 

224. Wherc one person employs another to do an act 
Non-liability of employer Which is criminal, the employer is not 
ofagenttodoacriminalact. Jiable to the agent, either upon an ex- 
press or an implied promise to indemnify him against the con- 
sequences of that act.* 


Tllustrations. 


(a.) Aemploys B to beat C, and agrees to indemnify him against all 
consequences of the act. Bthereupon beats C, and has to pay damages to 
C for so doing. A is not liable to indemnify B for those damages. 

(b.) B, the proprietor of a newspaper, publishes, at A’s request, a libel 
upon C in the paper, and A agrees to indemnify B against the consequen- 
ces of the publication, and all costs and damages of any action in respect 
thereof. B is sued by C, and has to pay damages, and also incurs expenses. 
A is not liable to B upon the indemnity. 

225. The principal must make compensation to his 


Compensation to agent @8ent in respect of injury caused to such 


for injury caused by prine agent by the principal’s neglect or want 
cipal’s neglect. of db 


Tilustration, 


A employs B as a bricklayer in building a house, and puts up the 
scaffolding himself. The scaffolding is unskillfully put up, and B ig in 
consequence hurt. A must make compensation to B. 


Liffect of Agency on Contracts with third Persons. 


226. Contracts entered into through an agent, and 
Enforcement and conse. Obligations arising from acts done by an 
of agent’s con- agent, may be enforced in the same 
manner, and will have the same legal 
consequences, as if the contracts had been entered into and 
the acts done by the principal in person. 


Illustrations. 


(a) A buys goods from B, knowing that he is an agent for their sale, 
but not knowing who is the principal. B’s principal is the person entitled 
Se a te a psf ei ia ma a 


tracts. 





* See sec. 24, supra. 
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to claim from A the price of the goods, and A cannot, in @ suit by the prin- 
cipal, set off against that claim a debt due to himself from B. 

(b.) A, being B’s agent, with authority to receive money on his behalf, 
receives from C a sum of money due to B. C is discharged of his obli- 
gation to pay the sum in question to B. 

22'7. When an agent does more than he is authorized 
Principal how far bound, t© do, and when the part of what he does, 
when agent exceeds autho- which is within his authority, can be 
le separated from the part which is beyond 
his authority, so much only of what he does as is within his 
authority is binding as between him and his principal. 
Illustration. 

A, being owner of a ship and cargo, authorizes B to procure an insur- 
ance for 4,000 rupees on the ship. B procures a policy for 4,000 rupees on 
the ship, and another for the like sum on the cargo. A is bound to pay the 
premium for the policy on the ship, but not the premium for the policy on 
the cargo. 

228. Where an agent does more than he is authorized 
Principal not bonna tO do, and what he does beyond the 
when excess of agent’s au- scope of his authority cannot be separat- 
a ac a ed from what is within it, the principal 
is not bound to recognize the transaction. 
Illustration. 

A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 

lambs for one sum of 6,000 rupees. A may repudiate the whole transaction. 

229. Any notice given to or information obtained by 

Consequences of notice the agent, provided it be given or obtain- 

given to agent. ed in the course of the business trans- 

acted by him for the principal, shall, as between the principal 

and third parties, have the same legal consequence as if it had 
been given to or obtained by the principal. 

Illustrations. 

(a.) A is employed by B to buy from C certain goods, of which C is the 
apparent owner, and buys them accordingly. In thecourse of the treaty 
for the sale, A learns that the goods really belonged to D, but B is ignor- 
antof that fact. B is not entitled to set-off a debt owing to him from C 
against the price of the goods. 

(0.) A is employed by B to buy from C goods of which C is the appar- 
entowner. A was, before he was so employed, a servant of C,and then 
learnt that the goods really belonged to D, but B is ignorant of that fact. 
In spite of the knowledge of hisagent, B may set off against the price of 
the goods a debt owing to him from C. 


230. In the absence of any contract to that effect, an 
agent cannot personally enforce con- 
tore: ner te. aned be, tracts entered into by him on behalf of 
on behalf of his principal, nor is he personally bound 

by them. 
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Presumption of contract Such a contract shall be presumed 
fo contrary. to exist in the following cases :— 


(1.) Where the contract is made by an agent for the 
sale or purchase of goods for a merchant resident abroad : 


(2.) Where the agent does not disclose the name of his 
principal : 
ae Where the principal, though disclosed, cannot be 
sued. 


Notes. 

The defendants let a steam-ship to the plaintiff for a certain term, and 
signed a charter-party ‘“‘ by and on behalf of the owners of the steam-ship 
A.’ The charter-party was a time-charter, to commence on arrival at Cal- 
cutta, and to terminate at one of certain ports ; the steamer in the interim 
to ply to and from any port the charterers pleased: It was agreed that 
the steamer should be provided “ with a proper and sufficient crew of sea- 
men, engineers, stokers, firemen, and other necessary persons for working 
cargo with all dispatch ;” and that in taking and discharging cargo, “ the 
master and his crew with his boats shall be aiding and assisting to the ut- 
most of their power ;’’ and that ‘‘ the owners or agents of the said steam- 
ship shall be held responsible to the said charterers for any incapacity, 
want of skill, insobriety, or negligence on the part ef master, officers, engi- 
neers, stokers, firemen, or crew of the said steam-ship.”” The names of the 
principals were not disclosed in the charter-party, but were verbally dis- 
closed before the charter-party was signed. In an action against the agents 
for damages for refusing tosupply stevedores and other persons, in addi- 
tion to the crew, when loading and discharging cargo, held that the pre- 
sumption created by the second clause of sec. 230 of the Contract Act is 
merely a prima facie one,and may be rebutted, and that the contract was 
not personally binding on the agents, because the prima facie presumption 
of an intention to contract personally was rebutted by the language of the 
contract itself. Held also that the terms of the charter-party showed that 
the crew only were to assist in loading and discharging cargo ; and that 
the plaintiffs were not entitled to call on those responsible for the steamer 
to load and discharge cargo by stevedores instead of by the crew. Reading 
the second part of sec. 230 of the Contract Act with sec. 92 of the livid- 
ence Act: Semdble.—That if, on the face of a written contract, an agent ap- 
pears to be personally liable, he cannot escape liability by evidence of any 
disclosure of his principal’s name apart from the contract.—I.L.R., 5 Cal.71. 


The plaintiffs by charter-party contracted to let the steam-ship! Oak- 
dale to the defendants upon certain terms. The first clause of the charter- 
party stated that the plaintiffs ‘‘ agreed as agents for owners of the said 
steam-ship,’ and subsequent clauses provided that the owners should bind 
themselves to receive the cargo on board, and that the master on behalf of 
the owners should have a lien on thecargo for freight, &c. The charter- 
party was signed by the plaintiffs and defendants in their own names. The 
plaintiffs sued the defendants for breach of the charter-party in refusing to 
load the said steam-ship. Held that the plaintiffs had contracted as agents, 
and were, therefore, not entitled to sue. If a contract made by a person 
who is an agent is worded so as, when taken as a whole, to convey to the 
other contracting party the notion that the agent is contracting in that 
character, he cannot sue or be sued on the contract. Where one contract- 
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ing party knows that the other is contracting as an agent for a third per- 
son whose name he also knows, the presumption laid down in clause 2 of 
sec. 230 of the Indian Contract Act (IX of 1872) does not arise, although 
at the time of making the contract the agent does not disclose the name of 
his principal. The essential point is the knowledge, and actual knowledge 
is equivalent to disclcsure, the whole object of which would be to convey 
such knowledge.—5 Bom. 584. 
See I. L. R., 6 Bom. 326, noted under sec. 234. 


231. If an agent makes a contract with a person who 
Righta of parties to a neither knows, nor has reason to suspect, 
contract made by agent that he is an agent, his principal may 
ieee sari require the performance of the contract ; 
but the other contracting party has, as against the principal, 
the same rights as he would have had as against the agent if 
the agent had been principal. 

If the principal discloses himself before the contract is 
completed, the other contracting party may refuse to fulfil the 
contract, if he can show that, if he had known who was the 
principal in the contract, or if he had known that the agent 
was not a principal, he would not have entered into the con- 
tract. 


Note. 

The defendant, who resided in Dholera, employed the firm of S Kas 
his agents in Bombay. A running account was kept, in which the defend- 
ant was debited with the price of goods purchased on his account by S. K, 
and was credited with the price of goods sold by S Kon his account, and 
with the amount of the remittances which he made from time to time. In 
fulfilment of orders received from the defendant on 16th March, 1879, S K, 
on the 23rd March, 1879, bought from_the plaintiff 20,000 cocoanuts (out 
of a cargo of 42,000 then lately arrived at Bombay); on the 24th March, 
1879, 10,160 cocoanuts (out of a cargo of 23,000) ; and on the 27th March, 
26,626 cocoanuts (out of a cargo of 71,250). By each of these three contracts 
it was agreed that the purchase-money should be paid on delivery. At the 
time of making these contracts the plaintiff did not know, nor had he any 
reason to suspect, that S K was an agent and not principal in the transac- 
tions. On the 27th and 28th March, 1879, the 30,160 cocoanuts (the sub- 
ject-matter of the first two contracts) were transhipped into the vessel 
‘“‘ Lakhmiprasad,” and on the 29th March, 1879, the 26,626 cocoanuts (the 
subject-matter of the third contract) were transbipped into the vessel 
‘‘ Lalsari” for conveyance to Dholera. The “ Lalsari’’ sailed from Bombay 
on the 3lst March, and on her arrival at Dholera the defendant obtained 
possession of the 3rd lot of 26,626 cocoanuts which had been shipped on 
board. On the Ist April S K received trom the defendant remittances 
sufficient to pay for all the cocoanuts, and to leave a balance of Rs. 1,727 to 
the credit of the defendant in his account with S K. These remittances 
were made by the defendant in good faitb, and were received by S K ata 
time when the plaintiff gave credit to S K, and did not know of any one 
else to be charged with the price of the cocoanuts. On the 2nd April the 
firm of S K stopped payment, and on the 23rd April, 1871, the plaintiff, in 
consequence of the failure of S K and the non-payment of the price of the 
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cocoanuts, transhipped the 30,160 cocoanuts (the subject of the first two 
contracts) from the “ Isakhmiprasad” into the‘ Ramprasad.’”’ These cocoa- 
nuts, were subsequently sold, and the proceeds of the sale deposited in the 
Bank of Bombay to abide the result of this suit. On the 4th April the 
plaintiff discovered that the defendant was the principal in the cocoanut 
transaction, and brought this suit against him to recover the price of the 
three lots of cocoanuts. The defendant denied that S K had authority to 
pledge his (defendaut’s) credit in making purchases, and contended that, 
having in good faith paid his agent S K for the cocoanuts prior to the ins- 
titution of the suit, he (the defendant) was not liable tothe plaintiff. Held 
that the plaintiff was entitled to recover. The rule of English law, which 
makes the liability of an undisclosed principal subject tothe qualification 
that he has not bona fide paid the agent, or that the state of accounts has 
not been altered, is not adopted in the Indian Contract Act. Sec. 232 is to 
be read as a qualification of the first portion of para. 1 of sec. 231, which 
gives a principal a general right to enforce a contract entered into by his 
agent. Sec. 232 qualifies that general right by making it subject to the 
rights and obligations subsisting between the agent and the other contract- 
ing party. The second clause of para. 1 of sec. 231 gives a party contract- 
ing with an agent the same rights against the principal only as he would 
have had against the agent ; and sec. 234adds a further qualification to his 
rights as against the principal. Sec. 232 of the Indian Contract Act adopts 
the qualification imposed by English law upon the right of the principal to 
enforce a contract, viz., that he must take the contract subject to all the 
equities, in the same way as if the agent were the real principal ; but it does 
not impose upon the right of the other contracting party the qualification 
laid down by the cases of Thompson v. Davenport (Smith’s L. R., 7th edn., 
364) and Armstrong v. Stokes (lu. R., 7 Q. B. 598), namely, that the prin- 
cipal hae not paid the agent, or that the state of the account between the 
principal and agent has not been altered to the prejudice of the principal. 
Lhe only qualification to the right of the other contracting party against 
the principal is that imposed by sec. 234, namely, that he has not induced 
the principal to act upon the belief that the agent only will be held liable. 
A. transhipment-permit issued under sec. 128 of the Indian Sea Customs 
Act (VIII of 1878) does not, like a bill of lading, represent the goods 


mentioned in it, or give any lien upon or control over them.—I. L. R., 4 
Bom. 447, 


232. Where one man makes a contract with another, 
Performance of contracse Metther knowing nor having reasonable 
with agent supposed tobe ground to suspect that the other is an 
a a agent, the principal, if he requires the 
performance of the contract, can only obtain such performance 
subject to the rights and obligations subsisting between the 
agent and the other party to the contract. 


Illustration. 
; A, who owes 500 rupees to B, sells 1,000 rupees, worth of rice to B. A 
is acting as agent for C in the transaction, but B has no knowledge nor rea- 
sonable ground of suspicion that such is the case. C cannot compel B to 
take the rice without allowing him to set-off A’s debt. 


[. LL. R., 4 Bom. 447, noted under sec. 231. 
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233. In cases where the agent is  seslelch liable, a 
Right of person dealing person dealing with him may hold either 
with agent personally liable. him or his principal, or both of them, 


liable. 


Illustration. 

A enters into a contract with B to sell him 100 bales of cotton, and 
afterwards discovers that B was acting as agent for C. A imay sue either 
B or C, or both, for the price of the cotton. 

Wotes. 

The obligee under a hypothecation bond brought a suit thereon against 
one who, upon the face of the instrument, contracted as obligor, but whom 
when the suit was instituted, the plaintiff knew to have acted as agent in 
the transaction for a third person. Havirg obtained a decree he satisfied 
it in part by attachment of a sum of money, and next caused the bypothe- 
cated property to be sold, and purchased it himself. Upon attempting to 
obtain possession, he was successfully resisted by the principal debtor under 
the hypotkecation bond, on the ground that the latter was the real owner 
of the property, and that the decrce-holder had derived no title thereto 
from his judgment-debtor. He then sued the principal debtor to recover 
the balance remaining due upon the bond, after giving credit for the amount 
recovered by attachmeut in the suit against the agent. Held that the plain- 
tiff having elected to hold the agent responsible upon the contract, and 
having obtained judgment and decree against him and written up full sa- 
tisfaction of the decree, could not afterwards maintain a suit against the 
principal in respect of the same subject-matter. Prieslly v. Fernie refer- 
red to.—I. L. R., 9 Al. 681. 

See I. L, R., 6 Bom. 326, noted under sec. 234. 


234. When a person who has made a contract with an 
Consequence of inducing agent induces the agent to act upon the 
or principal to act on = Helief that the principal only will be 


belief that principal or 7 . - : 
will be held exclu. held liable, or induces the principal to 


liable. act upon the belief that the agent only 
will be held liable, he cannot afterwards hold hawie the agent 
or principal respectively. 
Note. 

By the Memorandum and Articles of Association of the New Fleming 
Spinning and Weaving Company, N K was appointed secretary, treasurer, 
and agent of the compauy with power to raise or borrow from time to time, 
in the name or otherwise on behalf of the company, such suma of money 
as he might think expedient by bonds, debentures, »r promissory notes, or 
in such other manner as he might deem best ; and ior the purpose of secur- 
ing the repayment of any money so borrowed to make any arravgement 
which he might deem expedient by conveying or assigning away property 
of the company to trustees or otherwise. N K wus also secretary, treasurer, 
and agent of four other mill-companies in Bombay. On the 3lst. October, 
1878, the directors passed the following resolution: ‘* That the unallotted 
shares be filled up in the name of Nursey Kessowji, Esquire, secretary, 
treasurer, and agent, who is empowered to mortgage them at a fair rate of 
interest to enable him to obtain funds for the use of the company.’ On the 
llth November, 1878, P advanced asum of Rs. 1,00,500 upon the terms 
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contained in a Guzerati writing of that date, and signed by N K. In this 
document N K acknowledged the receipt of the money for which 335 
shares in the New Fleming Spinning and Weaving Company were duly 
handed over as security, and he agreed to repay it within three months. 
The last clause in the agreement stated thatit was “‘ duly agreed to and 
approved by him (N K) and his heirs and representatives.” As an addi- 
tional security, P, when advancing the loan, obtained from K N (father of 
N E) a guarantee in the following terms: ‘To Thuker Parmanundass 
Jivandass. Written by Sha Kessowji Naik. To wit: This day Sha Nursey 
Kessowji has received from you Rs. 1,00,500, namely, one lakh and five 
hundred, having deposited, by way of security, 335 (namely, three hundred 
and thirty-five) ‘shares’ of ‘The New Fleming Spinning and Weaving 
Company, Limited.’ If your said money cannot be paid with interest by 
the expiration of the time, and you should sustain any kind of loss in (res- 
pect of) that, Iam duly to pay the same. As to that I am not to raiseany 
obstacle or objection. Incase it should be necessary, I am to fill up and 
duly deliver to you an “ indemnity-bond’ on stamped paper through your 
Vakeel (Solicitor). This writing ia duly agreed to and approved by me and 
my heirs and representatives. Bombay, the 11th of November in the Eng- 
lish year 1878.’’ On the evening of the day on which the loan was made, 
viz., llth November, 1878, but without the knowledge of K N,it was agreed 
between N, K, and P, that the time for the repayment of the loan should 
be extended to six months. In December, 1878, N K became insolvent, and 
on 28th December, 1875, a petition was presented in the High Court to 
wind up the New Fleming Spinuing and Weaving Company. On the 30th 
December, P, through his solicitors, wrote a letter to the company, stating 
that N K had obtained a loan from him of Rs. 1,00,500 on behalf of the 
company, and inquiring whether the fact appeared in the company’s books. 
To this letter he received a reply signed by ‘“‘ K N, director,” stating that 
the loan appeared in the books in P’s name. Onthe 17th January, 1879, 
an order was made for the winding-up of the New Fleming Spinning and 
Weaving Company, and onthe 4th February, 1879, P gave notice to the 
official liquidators of the company of his claim against the company for the 
money advanced by him on the llth November, 1878. In March, 1879, he 
filed a suit against K N to enforce his guarautee, but was unsuccessful, the 
Court holding that, by extending the period of the loan to six months, the 
agreement of the 1lth November, 1878, had been materially varied with- 
out K N’s knowledge, and that K N was consequently discharged. On the 
24th April, 1879, P filed his affidavit in support of his claim against the 
company. The company resisted the claim. Held (1) that the directors 
had power, under the Memorandum and Articles cf Association, to autho- 
rize N K to borrow money on behalf of the company, and that they had 
done so, and with that object had entrusted him with the unallotted shares. 
(2) That when P advanced the loan to N K, he was led to believe that N 
K was obtaining it on behalf of the four mill-companies of which he was 
secretary, treasurer, and agent, but that P was not aware and was not in- 
formed for which of the said companies the loan was obtained, and that the 
‘money was, in fact, advanced to N, as to an agent acting on behalf of an 
undisclosed principal. (3) That P, when he discovered that the money was 
btained for the New Fleming Spinning and Weaving Company, was en- 
- to claim against the company and to rank as creditor of the company 
the amount advanced to N K with interest from the date of the loan, 

., Llth November, 1878, to the date of the presentation of the petition to 

tho company.—I, L. R., 6 Bom. 326. 


Secs, 235-238. } CONTRACTS. 315 


235. <A person untruly* representing himself to be the 
Liability of pretendea authorized agent of another, and thereby 
agent. inducing a third person to deal with him 
as such agent, is liable, if his alleged employer does not ratify 
his acts, to make compensation to the other in respect of any 
loss or damage which he has incurred by so dealing. 


236. <A person with whom a contract has been entered 
Person falsely contract: 11to in the character of agent is not en- 
ing as azont, not entitled to titled to require the performance of it, 
ais aaa if he was in reality acting, not as agent, 
but on his own account. 


237. When an agent has, without authority, done acts 
eae a itseh ake ol or incurred obligations to third persons 
miability of principal in- = * ° “ : 

sing belief that agent’s ON behalf of his principal, the principal 

"acts wereau- ig bound by such acts or obligations if 

he has, by his words or conduct, induced 

such third persons to believe that such acts and obligations 
were within the scope of the agent’s authority. 


Lllustrations. 


(a.) A consigns goods to B for sale, and gives him instructions not to 
sell under a fixed price. C, being ignorant of B’s instructions, enters into 
a contract with B to buy the goods at a price lower than the reserved price. 
A is bouud by the contract. 


(o.) A entrusts B with negotiable instrnments endorsed in blank. B 
sells them to C in violation of private orders from A. The sale is good. 
238. Misrepresentations made, or frauds committed, by 
Effect, on agreement,or 2@gents acting in the course of their busi- 
misrepresentation or fraud ness for their principals, have the same 
By Spent. effect on agreements made by such 
agents as if such misrepresentations or frauds had been made 
or committed by the principals ;f but misrepresentations made, 
or frauds committed, by agents in matters which do not fall 
within their authority do not affect their principals. 


Illustrations. 
{a.) A, being B’s agent for the sale of goods, induces Cto buy them by 
&® misrepresentation which be wes net authorized by B to make. The con- 
tract is voidable, as between B and C, at the option of C. 
(6.) A, the Captain of B’s ship, signs bills of lading without having 
received on board the goods menticned therein. The biiis of lading are void 
as between B and the pretended cunsignor. 


See sec. 208, supra. + See sec. 289, infra. 
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CHAPTER XI. 
Or PARTNERSHIP. 


239. ‘Partnership’ is the relation which subsists bet- 
ween persons who have agreed to com- 
bine their prYbperty, labour, or skill in 
some business, and to share the profits thereof between them.* 

Persons who have entered into 


‘Firm’ defined. partnership with one another are called 
collectively a ‘ firm.’ 


*‘ Partnership’ defined. 


Illustrations. 
(a.) A and B buy 100 bales of cotton, which they agree to sell for their 
joint account. A and B are partners in respect of such cotton. 


(0.) A and B buy 100 bales of cotton, agreeing to share it between 
them. A and B are not partners. 


(c.) A agrees with B, a goldsmith, to buy and furnish gold to B, to be 
worked up by him and sold, and that they shall share in the resulting 
profits or loss. A and B are partners. 


(d.) A and B agree to work together as carpenters, but that A shall 
receive all profits and shall pay wagesto B. A and B are not partners. 


(e.) A and B are joint owners of a ship. This circumstance does not 
make them partners. 


240. A loan to a person engaged or about to engage in 
Lender nota partner by any trade or undertaking, upon a con- 
advancing money for share tract with such person that the lender 
of proaite: shall receive interest at arate varying 
with the profits, or that he shall receive a share of the profits, 
does not, of itself, constitute the lender a partner, or render 
him responsible as such. 


241. . In the absence of any contract to the contrary, 
emer aries ee property left by a retiring partner, or 
by retiring partner, or the representative of a deccased partner 
decenee® perenere: Fepro:- 00 be used in the business, is to be con- 
; sidered a loan within the meaning of 

the last preceding section. 


242- No contract for the remuneration of a servant or 
Servant or agent re @gent of any person, engaged in an 
mantiernted Be of trade or undertaking, by a share of the 

; profits of such trade or undertaking, 
shall, of itself, render such servant or agent responsible as a 
partnor theretui, ner vive him the rights of oj urtner. 


BOVIS ego. et Pe ee a ; : 
Phere wel? pray meu Sera of juint-etock companies: but the luw applicable 
to them is ruyvea by evo. 206, infra. 











ye, 
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243... No person, being a widow or child of a deceased 

Se it & dofdece,, Partner of a trader, and receiving, by 
sed partner receiving an- Way of annuity, a proportion of the 7 
nuity out of profits, noc a fits made by such trader in his business, 
partner. 

shall, by reason only of such receipt, be 

deemed to be a partner of such trader, or be subject to any 
liabilities incurred by him. 


244. No person receiving, by way of annuity or other- 
Person recoiving por. Wise, @ portion of the profits of any 
tion of profits for saleof business, 1n consideration of the sale by 
Boel DOU PeTeer: him of the good-will of such business, 
shall, by reason only of such receipt, be deemed to be.a partner 
of the person carrying on such business, or be subject to his 
liabilities.* 
245. <A person who has, by words spoken or written, or 
Ranpanetbiliigor" ersari by his conduct, led_ another to believe 
leading another to beheve that he is a partner in a particular firm, 
PAPE PREener: is responsible to him as a partner in such 
firm. 
246. Any one consenting to allow himself to be repre- 
_, of person per- Sented as a partner is liable, as such, to 
himself tobe re- third persons who, on the faith thereof, 
presentod'ee a perrner give credit to the partnership.f ° 
2477. A person, whois under the age of majority accord- 
Minor partner not per- ing to the law to which he is subject,f 
sopally liable, but his may be admitted to the bencfits of part- 
aero nersh?;», but cannot be made personally 
liable for any obligation of the firm ; but the share of.such 
minor in the property of the firm 1s hable for the obligations 
of the firm. 


248. <A person who has been admitted to the benefits of 
Liability of minor part- partnership under the age of majority t 
ner on attnining majority. becomes, on attaining that age, liable 
for all obligations incurred by the partnership since he was so 
admitted, unless he gives public notice, within a reasonable 
time, of his repudiation of the partnership. : 
249. lvery partner is liable for all debts and obligations 
Partner’s liability for incurred while he is a partner in the 
debts of partnership. usual course of business by or on behalf 
of the partnership ; Lut a person who is admitted as a partner 
into an cxisting firm does not thereby become liable to the 


* 28 and 29 Vic, c. 86. t see Act I. of 1872, sec. 109. 
+ See Act IX. of 18765, 
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ereditors of such firm for anything done before as a 
partner. 


Notes. 

The firm of Sowerby and Co., the partners of which were W. Sower- 
by and Framji Edulji, took a contract from Government on 12th Novem- 
ber 1877 to construct a barrel-house at the Gunpowder Manufactory at 
_Kirkee, and on the 28th November 1877 the plaintiff agreed to advance 
monies “ up to Rs. 15,000” for the purpose of enabling the firm to carry 
out the contract. Under the agreement the plaintiff was to receive all sums 
to become due from the Government on the contractor’s bills and to pay 
the balance to the firm after repaying himself all advances with interest. 
On the same day the firm executed a power of attorney to the plaintiff, 
authorizing him to receive from the Government Engineer all such sums 
to become due to the firm under the contract, which power of attorney was 
deposited by plaintiff in the office of the Executive Engineer at Poona, In 
March or April 1878 Sowerby left for England, up to which time Rupees 
34,900 had been advanced by the plaintiff and a balance of Rs. 14,9425-10 
still remained due to him after giving credit for the sums received on the 
bills passed by the Executive Engineer. On 24th July 1878 the plaintiff 
entered into a fresh agreement with Framji Edulji, similar tothe former 
one, to make further advances tothe firm up to Rs. 16,000 in addition to 
Rs. 15,000 on the same terms as those mentioned inthe previous agreement, 
and by means of these advances the contract was completed at the end of 
1879. In 1878 the defendant obtained a decree against Sowerby and attach- 
ed the right, title, and interest of Sowerby in a sum of Rs. 5,034-11-9 in 
the hands of the Executive Eugineer, which was then due to the firm on 
the contract. The plaintiff, who alleged that Rs. 13,700-1-11 were due to 
him from the firm, applied to have the attachment removed which applica- 
tion was refused on the 30th September 1879 and the sum attached was 
paid to the defendant, The plaintiff sued the defendant to recover from him 
Rs, 5,034-11-9 :— Held, that although the plaintiff might be a member of an 
undivided Hindu family, still as the contract was entered into with the 
plaintiff in his individual capacity and as there was nothing on the face 
of the contract, to show that the plaintiff was acting on behalf of the family, 
the plaintiff was entitled to sue alone :—Held also, that the first agree- 
ment of 28th November 1877, coupled with the execution of the power of 
attorney to him of the same date, amounted to an assignment to the plain- 
tiff of the sums to become due to Sowerby and Co., on the bills passed by 
the Executive Engineer :—Heid also, that. the second agreement although 
made by one member only of the firm of Sowerby and Co., with the plain- 
tiff, was under the circumstances both necessary to the carrying out of the 
pertnership business and in accordance with the ordiuary practice of such 
partnerships as that of Sowerby and Co., and was therefore binding on the 
firm, and that the two agreements accompanied by the power of attorney 
operated as an assignment of all the monies to become due on the contrac- 
tor’s bills as a security for the plaintiffs’. advances with interest, and that 
the plaintiff was therefore entitled to recover the sum claimed from the de- 
fendant.—I. L. R., 9 Bom. 311. 


In a suit for money lent, brought by the father of a joint Hiudu family 
who carried on jointly an ancestral money-lending business, the plaintiff 
stated in examination, that he had ceased to take an active part inthe ma- 
nagement of the affairs of the firm, and that the control of its business was 
in the hands of his sons, whom he described as “ maliks.” Held that, under 
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the circumstances, the plaintiff could not maintain the suit in his indivi- 
dual capacity, and without joining his sons as plaintiffa with him, his sons 
being his partners in the ancestral business, and he not being the manag- 
ing member or proprietor.—-8 Al. 264. 


250. Every partner is liable to make compensation to 

third persons in respect of loss or damage 

Partner’s liability to arising from the neglect or fraud of any 
third person for neglect or ° = : 

fraud of co-partner. partner inthe management of the busi- 


ness of the firm. 


251- Each partner, who does any act necessary for, or 
Partner’s power to bina Usually done in, carrying on the business 
o-partoers, of such a partnership as that of which he 
is a member, binds his co-partners to the same extent as if he 
were their agent duly appointed for that purpose. 


Exception.—ITf it has been agreed between the partners 
that any restriction shall be placed upon the power of any one 
of them, no act done in contravention of such agreement shall 
bind the firm with respect to persons having notice of such 
agreement. 

Illustrations. 

(a.) Aand B tradein partnership, A residing in England, and B in 
India. A draws a bill of exchange in the name of the firm. B has no notice 
of the bill, nor is he at all interested in the transaction. The firm is liable 
on the bill, provided the holder did not know of the circumstances under 
which the bill was drawn. 

(b.) A, being one of a firm of solicitors and attorneys, draws a bill of 
exchange in the name of the firm without authority. The other part- 
ners are not liable on the bill. 

(c.) A and B carry on business in partnership as bankers. A sum of 
money is received by A on behalf of the firm. A does not inform B of such 
receipt, and afterwards A appropriates the money to his own use. The 
partnership is liable to make good the money. 

(d.) A and B are partners. A, with the intention of cheating B, goes 
to a shop and purchases articles on behalf of the firm, such as might be 
used in the ordinary course of the partnership business, and converts them 
to his own separate use, there being nocollusion between him and the 
seller. The firm is liable for the price of the goods. 


252. Where partners have by contract regulated and 
Annulment of contracts defined, as between themselves, their 
defining partners’ rights rights and obligations, such contract can 
Se ae re be annulled or altered only by consent 
of all* of them, which consent must either be expressed or be 
implied from a uniform course of dealing. 


* Cf, sec. 253, cl. 5, infra. 
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Illustration. 

A, Band CG, intending to enter into partnership, execute written articles 
of agreement, by which it is stipulated that the nett profits arising from 
the partnership-business shall be equally divided between them. Afterwards 
they carry on the partnership business for many years, A receiving one-half 
of the nett profits, and the other half being divided equally between B and 
©. All parties know of and acquiesce in this arrangement. This course of 
dealing supersedes the provision in the articles as to the division of profits. 

Rales determining part- 253. In the absence of pes naan 
ners mutual relations, tract to the contrary, the relations of 
ate no contract tocon- partners to each other are determined 

by the following rules: 

(1.) All partners are joint owners of all property original- 
ly brought into the partnership-stock, or bought with money 
belonging to the partnership, or acquired for purposes of the 
partnership business. All such property is called partnership- 
property. The share of cach partner in the partnership pro- 
perty is the value of his original contribution, increased or 
diminished by his share of profit or loss: 

(2.) All partners are entitled to share equally in the profits 
of the partnership-business, and must contribute equally to- 
wards the losses sustained by the partnership : 

(8.) Each partner has a right to take part in the manage- 
ment of the partnership-business : 

(4.) Each partner is bound to attend diligently to the 
business of the partnership, and is not entitled to any remu- 
neration for acting in such business: 

(5.) When differences arise as to ordinary matters con- 
nected with the partnership-business, the decision shall be 
according to the opinion of the majority of the partners ; but 
no change in the nature of the business of the partnership 
can be made, except with the consent of all the partners: * 

(6.) No person can introduce a new partner into a firm 
without the consent of all the partners: 

(7.) If, from any cause whatsoever, any member of 
a partnership ceases to be so, the partnership is dissolved as 
between all the other members : 

(8.) Unless the partnership has been entered into for a 
fixed term, any partner may retire from it at any time: 

(9.) Where a partnership has been entered into for a 
fixed term, no partner can, during such term, retire, except 
with the consent of all the partners, nor can he be expelled 








* See sec. 202, supra. 
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by his partners for any cause whatever, except by order of 
Court : 

(10.) Partnerships, whether entered into for a fixed term 
or not, are dissolved by the death of any partner. 


254. At the suit of a partner the 
Court may dissolve the partnership in 
the following cases :— 

(1) When a partner becomes of unsound mind: 

(2) When a partner, other than the partner suing, has 
been adjudicated an insolvent under any law relating to in- 
solvent debtors : 

(3) When a partner, other than the partner suing, has 
done any act by which the whole interest of such partner is 
legally transferred to a third person: 

(4) When any partner becomes incapable of performing 
his part of the partnership contract : 

(5) When a partner, other than the partner suing, is 
guilty of gross misconduct in the affairs of the partnership or 
towards his partners: 

(6) When the business of the partnership can only be 
carried on at a loss. 


Wote,—SeelI. L. R., 5 Bom. 56, noted under section 265. 


ay dis- 


eres ae err _ 255. A partnership is in all cases 
ship by prohibition of dissolved by its business being prohibit- 
businesa. ed by law. 


256. If a partnership, entered into for a fixed term, be 
Rights and obligations of Continued after such term has expired, 
partners in partnershipeon- — the rights and obligations of the partners 
inued after expiry of term . : 
for which it was entered Wl, in the absence of any agreementto 
into. the contrary, remain the same as they 
were at the expiration of the term, so far as such rights end 
obligations can be applied to a partnership dissolvable at the 
will of any partner. 
25'7. Partners are bound to carry on the business of the 
General duties of part- partnership for the greatest common ad- 
none: vantage, to be just and faithful to each 
other, and to render true accounts and full information of al] 
things affecting the partnership to any partner or his legat 
representatives. 


Account to firm of bene- 258. A partner must account to’ 
fit derived from transac- the firm for any benefit derived from a 
ofecting partnership. —_ transaction affecting the partnership. 

41 
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Tilustrations. 


(a.) A,B, and, C are partnersin trade. C, without the knowledge of A 
and B, obtains for his own sole benefit a lease of the house in which the 
partnership-business is carried on. <A and B are entitled to participate, 
if they please, in the benefit of the lease. 

(b.) A, B, and ©, carry on business together in partnership as mer- 
chants trading between Bombay and London. D, a merchant in London, 
to whom they make their consignments, secretly allows C a share of the 
commission which he receives upon such consignments, in consideration of 
O’s using his influence to obtain the consignments for him. C is liable to 
account to the firm for the money so received by him. 


259. Ifa partner, without the knowledge and consent 
Obligations, to firm, of Of the other partners, carries on any 
partner carrying on com- business competing or interfering with 
PONE Puree: that of the firm, he must account to the 
firm for all profits made in such business, and must make com- 
pensation to the firm for any loss occasioned thereby. 


260. A continuing guarantee, given either to a firm or 
Revocation of continuing +0 @ third person, in respect of the trans- 
guarantee by change in actions of a firm, is, in the absence of 
aise agreement to the contrary, revoked as to 
future transactions by any change in the constitution of the 
firm to which, or in respect of the transactions of which, such 


guarantee was given.* 


261. The estate of a partner who has died is not, in 
__ity of deceaseg the absence of an express agreement, li- 
estate: for subse- able in respect of any obligation incur- 
quent obligations. red by the firm : = ~ 


262. Where there are joint debts due from the partner- 
Payment of partnership- Ship and also separate debts due from 
debte,andofsepnratedebts. any partner, the partnership-property 
must be applied in the first instance in payment of the debts 
of the firm ; and if there is any surplus, then the share of each 
partner must be applied in payment of his separate debts, or 
paid to him. The separate property of any partner must be 
applied first in the payment of his separate debts, and the 
surplus (if any) in the payment of the debts of the firm. 


263. After a dissolution of partnership, the rights and 

Continuance of partners’ Obligations of the partners continue in 

rights and obligations after all things necessary for winding-up the 
eer business of the partnership. 


* 19 & 20 Vic., c. 97, sec. 4. 
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264. Persons dealing with a firm will not be affected 
by a dissolution of which no public notice 
has been given, unless they themselves 
had notice of such dissolution. 


Notes. 

Sec. 264 of the Contract Act is not intended to be an exhaustive ex- 
position on the question of notice of a dissolution of partnership. The mode 
of notification of dissolution required in the case of old customers, who 
are known to the firm as having dealt with it, is an express or specific 
notice by circular or otherwise. But in the case of the general public the 


most effectual public notice which can reasonably be given is requisite.— 
I. L. R. 8 Cal. 681 overruled.—I. L. R., 8 Cal. 678. 


A, B and C traded together in partnership as B, C and Co., A being a 
sleeping partner. After the partnership was dissolved, B and C-continued 
to trade together under the same name and incurred debtsto the plaintiff, 
who sued to recover the amounts from A, Band C. The plaintiffs had not 
dealt with the old partnership nor received notice of its dissolution, and it 
was not alleged that they knew of A’s previous connection with it :— 
Held that the suits did not lie against A.—9 Madr. 492. 


265.* Where a partner is entitled to claim a dissolution 
Winding-ap by Court on Of partnership, or where a partnership 
dissolution or after termine has terminated, the Court may, in the 
ee absence of any contract to the contrary, 
wind up the business of the partnership, provide for the pay- 
ment of its debts, and distribute the surplus according to the 
shares of the partners respectively. 


Notes. 

Sec. 265 of the Contract Act, while it enables a partner, after the ter- 
mination of a partnership, to apply tothe District Court to wind up the 
business, does not take away the ordinary right of suit in any Civil Court 
having jurisdiction to have the accounts of the partnership taken.—I. L. R., 
6 Cal. 521. 


The Court of a Subordinate Judge is inferior to the Court of a District 
Judge within the meaning of sec. 11 of the Civil Courts’ Act. The word 
‘may’ in sec. 265 of the Contract Act. has a some what similar force to the 
words ‘ it shall be lawful’ ina Statute which merely makes that legal and 
possible which there would otherwise be no right or authority todo. And 
the words ‘ may apply’ in the section create a new jurisdiction, which must 
be exercised strictly in accordance with the Statute which creates it,—that 
is to say, the jurisdiction created by the section must be exercised exclu- 
sively by a Court not inferior to the Court of a District Judge, within the 
local limit of whose jurisdiction the place or principal place of business of 
the firm which it is sought to wind up is situated. It was the intention of 
the Legislature, in enacting sec. 265 of the Contract Act, to create a new 
jurisdiction to be exercised exclusively by the Court of tbe District Judge ; 
and in the absence of a contract to the contrary, the members of a part- 
nership, or their representatives cannot obtain the relief montioned in the 


Notice of dissolution. 


* This section has been substituted by Act LV. for 1886 sec. 1, for the one originally 
enacted, 
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section except by resorting to that Court. The presumption that the exist- 
ing jurisdiction of a Court is not intended to be taken away unless express 
words have been used for that purpose, usually applies only to the jurisdic- 
tion of the superior Courts. Unless the jurisdiction of a superior Court is 
expressly and clearly taken away, such jurisdiction will be presumed to 
continue.—7 Cal. 157. 

The fact that several persons are co-owners of a ship does not make 
them partners, and it is not necessary that a suit by one co-owner against 
the managing owner or ship’s husband, for his share of the profits made by 
the ship before she has been sold, should be broughtin the Court of the 
District Judge under sec. 265 of the Contract Act, but such suit may be 
brought in the Court of the lowest grade competent to try it.—8 Cal. 1011. 

A. suit to wind up a partnership and to distribute the profits is not 
cognizable by a Court subordinate to a District Court by virtue of sec. 265 
of the Indian Contract Act.—5 Madr. 256. 

A suit to compel the defendant to account for and pay over a share of 
a sum realised on a joint speculation or to provide forthe plaintiff’s share 
out of another fund realised under the joint orders of the parties is not affect- 
ed by the provisions of sec. 265 of the Indian Contract Act.—7 Madr. 246. 

A previous dissolution of partnership is uecessary in order to give 
jurisdiction tothe District Court under sec. 265 0f the Indian Contract Act. 
‘Accordingly, where a suit was instituted in the District Court of Ahmeda- 
bad by some members of a partnership (which, however, was not dissolved 
at the date of the suit) for the winding up of the business of a ginning 
factory, and for distributing among the share-holders any surplus that 
might remain, after providing for the payment of its debts under sec. 265 
of Act IX of 1872, and the Assistant Judge, to whom it was referred for 
trial by the District. Judge, directed the dissolution of the partnership and 
the winding up of its business, the High Court on appeal reversed the 
decree of the Assistant Judge, and returned the plaint to the plaintiffs 
for its presentation to the proper Court. Qua@re—Whether the District 
Judge had power,under the Bombay Oivil Courts’ Act. (XIV of 1869), to 
refer to the Assistant Judge a case falling under sec. 265 of Act 1X of 1872. 
—5 Bom. 65. 

The atamp-duty payable on an appeal from an order made by a Dis- 
trict Judge on an application under sec. 265 of the Indian Contract Act 
(1X of 1872) should be an ad valorem fee, as ina suit for accounts, under 
sec. 7, cl. iv. (f) of the Court Fees’ Act (VTI of 1870).—6 Bom. 143. 

The stamp-duty payable on an application to the District Court under 
sec. 265 of the Indian Contract Act (IX of 1572) for an account and wind- 
ing up of partnership should be un ad-velorem fee under sec. 7, cl. iv. (f) 
of the Court Fees’ Act (VII of 1870).—7 Bom. 125, 

An application for the winding up, by tho Court, of the business of a 
firm after the termination of partnership, under sec. 265 of the Indian 
Contract Act (IX of 1872), whatever it be called, is essentially a plaint, 
aud must be paid for in fees at the same rate as any other plainut for an 
account extending to a like amount of valuation.—7 Bom. 535. 

Where in a suit a cause of action appears which in itself is cognizable 
aa kt inferior Court, such a Court is not justified in rejecting the suit, 
merely because if is one in which the District Court might have jurisdic- 
tion under sec. 265 of the Contract Act.—8 Bom. 272. 

A suit for winding up an expired partnership can be brought in the 
District Court under sec, 265 of the Contract Act (IX of 1872) and sec. 
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213 of the Civil Procedure Code (Act XIV of 1882). But the jurisdiction 
of ordinary Courts is not annulled by the special jurisdiction assigned to 
the District Court by sec. 265 ot the Contract Act. Any one having @ cause 
of action arising out of partnership trausactions may sue the person liable 
in the ordinary Court. The jurisdiction of sxch Court, however, does not 
extend to the case of a winding up of an expired partnership. This juris- 
diction is given to the District Court by sec. 265 of the Contract Act, and 
when, along with a new mode of relief, particular jurisdiction is constita- 
ted to administer it, the Court specified and no other, is to be understood 
as vested with authority.—8 Bom. 272 

Where an application under sec. 265 of the Contract Act is presented 
to the District Court, that Court should determine whether it is (1) a mere 
case of administration, or (2) of administration sought asa clock for strictly 
litigious claim, or (3) of administration plus claims involving litigation of 
the ordinary means. In the second case it may properly deeline a function 
that properly belongs toan ordinary Court. In the last case it may either 
assume the administration of the estate of the firm, or decline to do go, ac- 
cording to circumstances subject to appeal, and in the former case it may 
either itself deal with all questions arising between the expartners, or if 
these be of such a kind as to form separable subjects of adjudication, it 
can direct the party in each case interested to proceed on the particular 
alleged cause of action in the Court haviug ordinary jurisdiction, and it- 
self use the result as an element of its administration. —8 Bom. 272. 

Section 265 of the Indian Contract Act (IX of 1872) assumes that there 
has been a partnership, and enables the District Court to wind it up, but 
does not deprive the ordinary Courts of their jurisdiction in cases seriously 
contested as to tbe existence of partnership. Such contests ought to be de- 
cided as in ordinary cases.—8 Bom. 494. 

Vunmalidass Jiva, Jagjivan Hemji and Shamji Jadowji, being large 
shareholders in The Great Hastern Spinning und Weaving Mills, Limited, 
entered into an agreemeut in October, 1873, to cause the said company to 
be wound up and to form a new company to take over its assets and liabili- 
ties, and to cuuse themselves to be appointed agents of the new company 
under the firm of Vunmalidass, Juyjivan, Shamji and Company, and under 
that name to act as agents of the new company—subject to the terms of 
the agreement. The agreement provided that the firm of Vunmalidass, 
Jagjivan, Shamji and Company should take the agency of the new com- 
pany for a period of thirty years; that of the profits to be derived by the 
said firm out-of the agency Vunmalidass, should receive 39 cents, Jagjivan 
31 cents, and Shamji 30 cents; that, in case of a vacancy in the firm of 
Vunmalidass, Jagjivan, Shamji and Company caused by the death or retire- 
ment of any of the partners, the nominee of the dying or retiring partner 
should be admitted into partnership, and should receive the share of such 
partner, and should exercise all his authority. In pursuance of this agree- 
ment The Great Eastern Spinning and Weaving Mills, Limited, was wound 
up, and a new company, called ‘‘ The New Great Eastern Spinning and 
Weaving Company, Limited,” was formed and registered. Both the memo- 
raudum and articles of association of the said new company contained 
clauses providing that the firm of Vuumalidass, Jagjivan, Shamji and 
Company, or whatever member or members that firm for the time consist 
of, should be agents of the company sv long as the said firm should carry 
on business in Bombay, or until they should resign. The firm of Vunmali- 
dass, Jagjivan, Shamji and Company having been constituted under the 
Suid agreement, became the agents of the said company, and continued to 
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act as such down to the date of the present suit. No other business was 
done by the firm, and the three partners divided the profits realized by the 
firm out of the agency business in the shares specified in the agreement as 
above mentioned. Wunmalidass died in 1874, leaving a will whereby, in 
exercise of the right vested in him by the agreement, he nominated and 
appointed his wife Kessar as his successor in the firm, and she accordingly 
became and was recognized as a partner therein. In August, 1875, she assign- 
ed her interest in the firm to Hormasji Nowroji Sakalatwaila, and he there- 
upon became a partner, and reccived 39 cents of the profits. In November, 
1876, Jagjivan assigned his interest in the firm (31 cents) to Hormasji 
Nowroji Sakalatwalla and Shamji Jodowji of which 21 cents became the 
property of Hormasji Nowroji Sakalatwalla and 10 cents the property of 
Shamji Jadowji, the firm henceforth consisting only of these two partners 
of whom the former received, in all, 60 cents of the profits and the latter 
40 cents. In November, 1882, Hormasji Nowroji Sakalatwalla died, leaving 
a will whereby he appointed his wife, the plaintiff Bachubai, his executrix, 
and left all his property to her for life, and after her death to his son. The 
will did not refer to the firm, or nominate any successor in the partnership. 


In the present suit Bachubai as executrix claimed to be entitled to 60 
cents or shares in the firm of Vunmalidass, Jagjivan, Shamjiand Company 
up to the date of the testator’s death, and to a like share in the profits 
earned subsequently to his death, or to be earned by the firm so long as it 
continued to carry on the said agency business of the company. The defend- 
ant admitted the right of the plaintiff to the share claimed in the profits 
earned prior to the testator’s death, but resisted her claim to any portion 
of the subsequent profits :—Held (1) on the authority of Beamish v. Beamish 
that the testator’s will did not operate as an exercise of the power of 
nominating @ successor in the firm so as to make the plaintiff a partner. 

That, having regard to the nature of the duties of the firm as agents 
and to the language of the agreement constituting the firm, coupled with 
the fact that there was no capital employed in the business, it must have 
been intended that, in default of nomination of a successor by a retiring 
or deceased partner, the agency should be carried on by the continuing or 
surviving partners in the name of the firm, and that the interest of the 
testator in the firm upon his death therefore survived to the defendant :— 
Held, also, that, although the plaintiff was entitled to an account up to the 
date of the testator’s death, she was not entitled to a share of the good- 
will as an asset of the firm. The good-will of a firmis attached to the name, 
and in the present case, by the partnership agreement itself, the name was 
to be used by the surviving partners or partner for their own benefit. That 
arrangement took away all value from the good-will, if, indeed, it was 
consistent with its being asset at all. The testator’s estate had proved in- 
solvent ; and previously to the filing of this suit an administration suit had 
been filed by creditors. By a decree made in that suit on the 23rd January, 
1883, a receiver (Watkins) had been appointed, who was made a co-plaintiff 
with the executrix in the present suit. It was contended on behalf of the 
defendant that there was a misjoinder, the receiver being only entitled to 
sue for what might be due to the testator’s estate up to the date of his 
death :— Held, that there was no misjoinder. The receiver might have 
sued for every thing that was due to the estate, but for greater safety the 
executrix was added as a plaintiff.—9 Bom. 536. 

A suit for dissolution of a partnership, taking the accounts of the firm, 
and a declaration of the plaintiff’s right to a certain share in the debts due 
to the firm, was, with reference to the valuo of the subject-matter of the 
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suit, instituted in the Court of a Munsif. The matters in difference in the 
suit were eventually referred toarbitration under chap. xxxvii of the Code 
of Civil Procedure, and an award was given declaring the plaintiff entitled 
to recover a certain sum from the defendant. Judgment and a decree were 
given in accordance with the award. Held that the award, notwithstanding 
the question whether the suit was cognizable in the Munsif’s Court, was 
entertainable.—Bhagirath v. Ram Ghulam (I. L. R., 4 Al. 283) referred to. 
Held also that the suit was not an application of the nature mentioned in 
sec. 215 of the Contract Act, 1872, but a suit of the nature mentioned in 
sec. 205 of the Civil Procedure Code, and was, therefore, not cognizable in 
the District Court, but in the Court of the Munsiff. Prosad Doss Mullick v. 
Rassick Lal] Mullick (I. L. R.,7 Cal. 157) and Ram Chunder Shaha v. 
Manick Chunder Banikya (I. L. R., 7 Cal. 428) dissented from.—5 Al. 500. 


266. Extraordinary Serincrelgs. such as partnerships 
bi fos eee oe with limited liability, incorporated part- 
Limited liability partner- 
ships, incorporated part- nerships, and joint-stock companies, 
companies 2 Im eterk ~=shall be regulated by the law for the 
aca time being in force relating thereto.* 


SCHEDULE. 
ENACTMENTS REPEALED. 
Statutes. 


No. and Year of Tit] Extent of 
Statute. ree repeal. 


State. 29 Car. 2., An Act for the preventionof Frauds Secs.1, 2, 3, 


cap. 3. land Perjuries. - 4, & 17. 
Stat. 14 and 12, Vic., To consolidate and amend the lawre- Section 42. 
cap. 21. lating to insolvant debtors in India. 
Acts. 
No. and year of Act. Title. gisiadan oe 


Act XITT. of 1840. An Act for the amendment of the law The whole. 
“egarding factors, by extending to the 
territories of the East India Company, 
in cases governed by English law, the 
provisions of the Stat. 4, Geo. iv., chap- 
83, as altered and amended by the Stat. 
6 Geo. iv., chap. 94. 


® See Act VI. of 1882 and the following special Acts ; V. of 1838, amended by V. 
of 1854 (Bengal Bonded Warehouse) ; V. of 1857, amended by XI. of 1867 (Oriental Gas 
Company) ; XI. of 1876 (Presidency Banks) ; Madras Act VI. of 19869 (Madras Equit- 
able Assurance Society ). 
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No. and year of Act. 


Act XIV. of 1840. 


Act XX. of 1844, 


Act XXII. of 1848. 
Act V. of 1866. 


Act XV. of 1866. 


Act VIII. of 1867, 


CONTRACTS. 
SCHEDULE.—(continued.) 


Title. 


An Act for rendering @ written memo- 
randum necessary to the validity of cer- 
tain promises and engagements, by ex- 
tending to the territories of the Kast 
India Company, in cases governed by 
English law, the provisions of the Stat. 
9 Geo. iv., chap. 14. 


An Act to amend the law relating to 
advances bona fide made toagents in- 
trusted with goods, by extending to 
the territories of the Hast India Com- 
pany, in cases governed by English law, 
the provisions of the Statute 5 & 6 Vic- 
toria, c. 39, as altered by this Act. 


Au Act for avoiding wagers. 


An Act to provide asummary pro- 
cedure on bills of exchange, and to 
amend incertain respects the commer- 
cial law of British India. 


An Act to amend the law of Partner- 
ship in India. 


An Act to amend the Iaw relating to 
Horse-racing in India. 


[ Sec. 265: 


Extent of 
repeal, 


The whole. 


The whole. 


The whole. 


Sections 9 & 


The whole. 


The whole. 
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ACT No. XXXVI. OF 1881. 
RECEIVED THE G.-G.’s ASSENT ON THE OT DerckevBER 1881. 
(ls amended up to date.) 
An Act lo define and amend the law relating to Promissory 
Notes, Bills of Lachange, and Cheques. 


WHEREAS it is expedient to define and amend the law 
relating to promissory notes, bills of ex- 
change and cheques; It is hereby enact- 
ed as follows :— 


Preamble. 


CHAPTER I. 
PRELIMINARY. 
1. This Act may be called “ The 
Negotiavle Instruments Act, 1881 :” 


It extends to the whole of British India; but nothing 
herein contained affects the Indian Paper 
turrency Act, 1882, section twenty-five, * 
Saving of usages relating — or affects any local usage relating to any 
instrument 11 an oricutal language : Pro- 
vided that such usages inay be excluded by any words in the 
body of the instrument, which indiente an intention that the 
legal relations of the parties thereto shall 
be governed by this Act; and it shall come 
into foree on the first day of March 1882. 


2. [Repealed by Act XI. of 1891. ] 


Short title. 


J.uocal extent. 


Commencement. 


interpretation-clause, 3. In this Aet 
* Banker” includes also persons ora 
“Banker.” corporation or company acting as bankers ; 
and. 


‘“¢ Notary public” includes also any person appointed by 

the Governor-General in Council to per- 

Nuke webie® form the functions of a Notary public 
under this Act. 


* See Act XX. of 1882, sec, 2. 
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CHAPTER II. 
Or Notes, BILus, AND CHEQUES. 


4. <A “‘promissory note” is an instrument in writing (not 
being a bank-note ora currency-note) 
containing an unconditional undertaking, 
signed by the maker, to pay a certain sum of money only to, 
or to the order of, a certain person, or to the bearer of the 
instrument. 


‘““ Promissory note.’’ 


Tilustratizons. 


A signs instruments in the following terms :— 

(a.) ** 1 promise to pay B or order Rupees 500.” 

(b.) “1 acknowledge myself to be indebted to Bin Rupees 1,000, to 
be paid on demand for value received.’’ 

(c.) “Mr. B, IO U Rupees 1,000.” 

(d.) ‘‘ I promise to pay B Rupees 500 and all other sums which shall 
be due to him.” 

(e.) ‘‘ I promise to pay B Rupees 500, first deducting thereout any 
money which he may owe me.” 

(f.) ‘*I promise to pay B Rupees 500 seven days after my marriage 
with C.” 

(g.) ‘‘I promise to pay B Rupees 500 on D’s death, provided D leaves 
me enough to pay that sum.”’ 

(r.) ‘I promise to pay B Rupees 500, and to deliver to him my black 
horse on Ist January next.” 

The instruments respectively marked (a} and (b) are promissory notes. 
The instruments respectively marked (c),(d), (e), (f ), (g), and (i), are not 
promissory notes. 


Wotes. 

The plaintiffs brought a suit on an alleged promissory note of the de- 
fendanuts for Rs. 2,125. The note was in Gujarati, in the form of an account, 
on @ loose sheet of paper. After reciting that the defendant had borrowed 
the said sum of Rs. 2,125 on personal security, and that interest was to 
run thereon at a specified rate, the document continued as follows :—‘‘The 
same (2. e., the sum borrowed with interest) are payable whenever dhani 
(the owner or lender) may demand payment thereof. The defendant con- 
tended that the note in question was in form one payable to “ bearer on 
demand,” and as such illegal and void, as being in contravention of the pro- 
visions of sec. 25 of the Paper Currency Act (XX of 1882). Held, that 
dhant was not in the ordinary or the commercial language of this Presi- 
dency equivalent to ‘‘ bearer’ in the sense that word was employed in the 
Paper Currency and Negotiable Instruments Acts, and that the document 
in question wus not, therefore, a negotiable instrument, nor obnoxious to the 
provisions of the former Act, and there was no objection to a suit founded 
upon it.—I. L. R., 16 Bom. 689. 

Held that the following instrument was so vague and indefinite in its 
terms that it could not be regarded as a promissory note. “I, J. M. C., do 
hereby promise to pay at Allahabad to the manager of the Agra Savings’ 
Bank, Limited, the sum of Rs. 10 ou or before the 15th day of October, 
1876, and a similar sum mouthly every succeeding month, for full value 

considcration received: dated the 9th September, 1876,”—5 Al. 562. 
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5. A ‘bill of exchange” is an instrument in writing 
containing an unconditional order, signed 
by the maker, directing a certain person 
to pay a certain sum of money only to, or to the order of, a 
certain person, or to the bearer of the instrument. 

A promise or order to pay is not ‘‘ conditional,” within 
the meaning of this section and section four by reason of the 
time for payment of the amount or any instalment thereof 
being expressed to be on the lapse of a certain period after 
the occurrence of a specified event which, according to the 
ordinary expectation of mankind, is certain to happen, al- 
though the time of its happening may be uncertain. 

‘The sum payable may be “certain” within the meaning 
of this section and section four, although it includes future 
interest, or is payable at an indicated rate of exchange, or is 
according to the course of exchange, and although the instru- 
ment provides that, on default of payment of an instalment, 
the balance unpaid shall become due. 

The person to whorn it is clear that the direction is given, 
or that payment is to be made, may be a “ certain person’’ 
within the meaning of this section and section four, although 
he is mis-named or designated by description only. 

Notes. 


Where a promissory note 1s payable by instalments, a suit to recover 
the whole amount on default made in payment of the first instalment can- 
not be brought under Act V of 1866.—I. L. R., 1 Cal. 130. 


N. & Co., the Managing Agents of the Baree Tca Company, had a 
general banking account with the Oriental Bank Corporation, which ac- 
count they were allowed to overdraw on having the overdraft properly se- 
cured. Under the Articles of Association of the Baree Tea Company, N. 
& Co. had power to “‘ draw, accept, endorse, and negotiate on behalf of the 
Company all such cheques, promissory notes, drafts &c., as should he neces- 
sary for enabling them to carry on the business of the Company.” Purport- 
ing to act under this power N. & Co., drew a bill of exchange on the Man- 
aging Agents of the Company, which has accepted by the latter, and en- 
dorsed by N. & Co. to the Oriental Corporation, who credited the amount 
to N. & Co.’s general account. The account was drawn out by cheques 
drawn by N: & Co. personally, without reference to the Baree Tea Com- 
pany, and there was no proof that the money had been applied for the pur- 
poses of the Barce Tea Company. 

Held, in an action by the Oriental Bank against the Baree Tea Com- 
pany, that the latter were not hable on the bills as acceptors.—9 Cal. 880. 

Bill of Exchange—Suit on bill by indorsee for value against acceptor 
—Sale by indorsee of goods against which bill drawn—Acceptor entitled 
to credit for amount of procceds of sale.—6 Bom. I. 


On the 31rd March 1881 N drew a bill in English at Cawaporo in 


“Bill of exchange.” 
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favour of F' on a Calcutta firm and gave it to F’s agent, who did not un- 
derstand English. F’s agent kept the bill till the 10th March 1881 with- 
out ascertaining its nature. On that date the Calcutta firm on which the 
bill was drawn becarma insolvent. F subsequently sued N for the money 
he had paid for the bill. 

Held, that assuming that the sale of the bill was void hy reason of both 
parties being under a mistake as to the bill, vet, F could not recover the 
amount of the bill from N, because his agent had been guilty of gross neg- 
ligence in taking the bill and keeping it so long withovt ascertaining its 
nature and applying for redress.—4 Al. 334. 


G6. A “cheque” is a bill of exchange drawn on a speci- 
a 7 fied banker, ard not expressed to be pay- 
‘Cheque. . 

i able otherwise than on demand. 


Note. 

On the 29th April, 189, the plaintiff’s brother-in-law, Mahomed 
Ebrahim, purchased from the defendants’ branch at Mauritius a bill of ex- 
change drawn on their Bank of Bombay payable on demand to the plain- 
tiff’s order in Bombay. The bill was in the following terms :— 

“The New Oriental Banke Corporation, Linitted, 
Mauritius, 29th April, 1889. 

“On demand pay this first of exchanve (second of same tenor and date 
being unpaid) to the order of Sablerman llussein six hundred and forty 
Rupecs for value received. For the New Oriental Bank Corporation, 
Limited. . 

“Te 

The New Oriental Bank Corporation, Limited, Bombay.’’ 

Mahomed Ebrahim sent the bill by registered post to Bombay address- 
ed to the plaintiff. During its transmission if} was stolen. Onthe J&th 
May it was presented by some person to the defendant’s Bank in Bombay 
bearing a forged endorsement in blank of the plaintiff, and it was paid by 
the Bank. The plaintiff as soon as he heard of the loss of the bill made 
inquiry at the Bank and was told that the bill had been paid. On being 
shown the endorsement, the plaintiff pronounced it to be a forgery and de- 
manded paymentof the bill, which the Bank refused. He thereupon filed 
this suit against the Bank as drawers of the bill. 

Held—(1).That the document was an “ ambiguous instrument” within 
the meaning of sec. 17 of the Negotiable Instruments Act (X XVI of 1881), 
and that the plaintiff had elected to trentit as a billof exchange. (2) That 
treating the document asa bill of exchange the defendants, as drawers, were 
discharged by the payment to the de facto holder who presented it for pay- 
ment. Where the point sought to be raised in review had not been raised or 
argued by either party, but waa first taken by the Pourt itselfin giving its 
opinion upon the case referred to it, the Court granted a review, observing 
as follows :—‘ The question arising in this case is not a question merely 
between two partiea, but is one of great general commercial importance, 
and under the circumstances, and on the very special grounds [I have 
mentioned, we think that the review ought to be granted.—I. L. R,, 15 
Bom. 267. 

4%. The maker of a bill of exchange or cheueq is called 
the ‘‘drawer;” the person thereby direct- 


“ Drawer.” ‘‘ Drawee,”’ a 
ed to pay is called the “ drawee.” 
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When in the bill or in any indorsement thereon the name 
of any person is given in addition to the 
drawee to be resorted to in case of need, 
such, person is called a ** drawee in ease of need.” 

After the drawee of a bill has signed jis assent upon the 
bill, or, if there are more parts thereof 
than one, upon one of such parts, and de- 
livered the same, or given notice of such signing to the holder 
or to some person on lus behalf, he is called the ‘* acceptor.” 


“* Drawee in case of need.”’ 


** Acceptor.” 


‘¢ When a bill of exchange has been noted or protested for 
non-acceptance or for better security,’’* 
and any person accepts it supra protest for 
honour of the drawer or of any one of the mdorsers, such per- 
son is called an * acceptor for lhonour.”’ 


* Acceptor for honour.’’ 


The person named inthe instrument, to whom or to whose 
order the money 1s by the instrument 
directed to be paid, is called the “‘payee.” 


“Poyee. 


8. The “holder” of a promissory note, bill of exchange, 

ngage or eheque means any person entitled in 

; jiis own name to the possession thereof, 

and to receive or recover the amount due thereon from the 
partics thereto. 

Where the note, bill, or ¢heque, is lost or destroyed, its 
holder is the person so entitled at the time of such loss or 
destruction. 
Notes. 


K executed a promissory note on demand for Rs. 6,000 in favor of S 
in 1882. In 1884 S, by an agreement in writing: assigned all her property, 
including the promissory note, to M., bnt did not endorse over the promis- 
sory note toM. M assigned his rights in the promissory note toa bank in 
payment ofadebt. In a suit by M, and the bank against K and S to re- 
cover the principal and interest due under the note :— Held, that the plain- 
tiffs could not maintain the suit.—I1. L. R., 11 Madr. 290. 


See I. L. R., 15 Bom. 267, noted under sec. 6. 

9. ‘folder in due course” means any person who for 
consideration became the possessor of a 
promissory note, bill of exchange, or 
cheque, if payable to bearer, 

or the payee or indorsce thereof, if payable to, or to the 
order of, a payec, 


*©FTolder in due course.” 


* The words quoted have been substituted by Act Il. of 1885, sec. 2, for the follow- 
: “When acceptance is refused, and the bill is protested for noneacceptance.”’ 
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before the amount mentioned in it became payable, and 
without having sufficient cause to believe that any defect ex- 
isted in the title of the person from whom he derived his title. 


Note,—See I. L. R., 11 Madr. 290, noted under sec. 8. : 


10. ‘‘ Payment in due course” means payment in accord- 
ance with the apparent tenor of the in- 
strument in good faith and without neg- 
ligence to any person in possession thereof under circum- 
stances which do not afford a reasonable ground for believing 
that he is not entitled to receive payment of the amount there- 
in mentioned. 

11. <A promissory note, bill of exchange, or cheque, 
drawn or made in British India, and 
made payable in, or drawn upon any per- 
son resident in, British India, shall be deemed to be an inland 
instrument. 

12. Any such instrument, not so drawn, made, or made 
payable, shall be deemed to be a foreign 
instrument. 


13. A “ negotiable instrument” means a promissory 
note, bill of exchange, or cheque, express- 
ed to be payable to a specified person 
or his order, or to the order of .a specified person or to the 
bearer thereof, or to a specified person or the bearer thercof. 


Note. - 

Defendant borrowed money from the Bank (plaintiffs) on the security 
of some Government Pro. Notes. One of the Pro. Notes sent to the Pub- 
lic Debt Office for enforcement was detained as being stolen Note. The 
Bank sued for money lent to defendant. 

Plea— Plaintiffs are not entitled to payment without delivering all the 
securities. Held, that the defendant was not justified inrefusing payment 
until the stolen note was given up to him. 


When an instrument such as the note in question has been stolen, the 
person from whom it was stolen has a good title to it, not only as against 
the thiof, but as against any person who subsequently becomes the holder 
unless such person can prove that the instrument had become negotiable 
at the time it was stolen, and that he obtained it bona fide for value with- 
out, notice of the theft.—TI. L. R., 5 Cal. 654. 


See I. L. R., 16 Bom. 689, noted under sec. 4. 


- Whena promissory note, bill of exchange, or cheque, 
is transferred to any person, so as to con- 
stitute that person the holder thereof, 
the instrument is said to be negotiated. 


‘‘Payment in due course.” 


Inland instrument. 


Foreign instrument. 


‘““Negotiable instrument.” 


ee 3 
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15. When the maker or holder of a negotiable instru- 
ment signs the same otherwise than as 
such maker, for the purpose of negoti- 
ation, on the back or face thereof, or on a slip of paper annexed 
thereto, or so signs for the same purpose a stamped paper in- 
tended to be completed as a negotiable instrument, he is spid 
to indorse the same, and is called the ‘‘indorser.”’ 


16. If the indorser signs his name only, the indorse-. 
Indorsement “in blank” ment is said to be ‘‘in blank,” and, if he 
and “in full.” adds a direction to pay the amount men- 
tioned in the instrument to, or to the order of, a specified 
person, the indorsement is said to be ‘‘in 
full ;”) and the person so specified is 
called the ‘‘ indorsee” of the instrument. 


17. Whcre an instrument may be construed either as a 
promissory note or bill of exchange, the 
holder may, at his election, treat it as 
either, and the instrument shall be thence forward treated ac- 
cordingly. 

Note.—See I. L. R., 15 Bom. 267, noted under sec. 6. 


18. Ifthe aaa undertaken or ordered to be paid is 
Where amountis stateq Stated differently in figures and in words, 
differently in figures und the amount stated in ‘words shall be the 
meorees amount undertaken or ordered to be paid. 
19. <A promissory note or bill of exchange, in which no 
Inatruments payablc on time for payment is specified, and a 
demand. cheque, are payable on demand. 


Endorsement. 


““Indorsee.’’ 


Ambiguous instruments. 


20. Whcre one person signs and delivers to another a 
Inchoate stamped instra- Paper stamped in accordance with the 
ments. law relating to negotiable instruments 
then in force in British India, and either wholly blank or 
having written thereon an incomplete negotiable instrument, 
he thereby gives prima facie authority to the holder thereof to 
make or complete, as the case may be, upon it a negotiable 
instrument, for any amount specified therein, and not exceed- 
ing the amount covered by the stamp. The person so sign- 
ing shall be liable upon such instrument, in the capacity in 
which he signed the same, to any holder in due course for 
such amount: Provided that no person other than a holder in 
due course shall recover from the person delivering the instru- 
ment anything in excess of the amount intended by him to be 
paid thereunder. 


336 NEGOTIABLE INSTRUMENTS. [Srcs. 21-24, 


In a promissory note or bill of exchange the expres- 
eee b ott sions “at sight”? and ‘* on presentment” 
“On presentment.” mean on demand. The expression ‘‘after 
Reel PES sight”? means, in a promissory note, after 

presentment for sight, and, in a bill of exchange after ac- 
ceptance, or noting for non-acceptance, or protest for non-ac- 
ceptance. 
22. The maturity of a promissory 
“ Matur ty.” note or bill of exchange 1s the date at 
which it falls due. 

Every promissory note or bill of exchange which is not 
expressed to be payable on demand, at 
sight, or on presentinent, is at maturity 
on the third day after the day on which it is expressed to be 
payable. 

23. In calculating the date at which a promissory note 

. F or bill of exchange, made payable a stat- 
aleulating maturity of ‘ , 2 
bill or note payable so ed number of months after dute or after 
many monthsafter date or sight, or after a certain event, is at ma- 
Bight. 2. ‘ 
turity, the period stated shall be held to 
terminate on the day of the month which corresponds with 
the day on which the instrument is dated or presented for 
acceptance or sight, or noted for non-acceptance, or protested 
for non-acceptance, or the event happens, or, where the mn- 
strument is a bill of exchange made payable a stated number 
of months after sight, and has been accepted for honour, with 
the day on which it was so accepted. If the month in which 
the period would terminate has no corresponding day, the 
period shall be held to terminate on the last day of such month. 


Days of grace, 


(a.) A negotiable instrument, dated 29th Jannary 1878, is made pay- 
able at one month after date. The instrument is atomaturity on the third 
day atter the 28th February 1578. 

(b.) A negotiable instrument, dated SOth August, 1678, is made pay- 
able three months after date. The instrument is at maturity on the 3rd 
December 1878. 


(c.) A promissory note or bill of exchange, dated 31st August, 1878, is 
made payable three months after date. ‘he instrument is-at maturity on 
the 3rd December 1878. 

24. In calculating the date at which a promissory note 
or bill of exchange made payable a cer- 
Calculating maturity of “ oe 

bill or note payable so tain number of days after date or after 
eke oty® after date or sight, or after a certain cvent, is at matu- 
: rity, the day of the date, or of present- 
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ment for acceptance or sight, or of protest for non-acceptance, 
or on which the event happens, shall be excluded. 
25. When the day on which a promissory note or bill 
When day of maturity is Of exchange is at maturity is a public 
a holiday. holiday, the instrument shall be deemed 
to be due on the next preceding business-day. 


Explanation.—The expression ‘‘public holiday” includes 
Sundays : New- Year’s day, Christmas day : if either of such 
days falls on a Sunday, the next following Monday: Good 
Friday ; and any other day declared by the Local Govern- 
ment, by notification in the official Gazette, to be a public 
holiday. 


— 


CHAPTER III. 
Partrits to Nores, Bitus, AND CHEQUES. 
26. [IXvery person capable of contracting, according to 
Capacity to make, &., the law to which heis subject, may bind 
promissory notes, &. hinself and be bound by the making, 
drawing, acceptance, indorsement, delivery, and negotiation 
of a promissory note, bill of exchange, or cheque. 

A minor inay draw, indorse, deliver, and negotiate such 
instruments so as to bind all parties ex- 
cept himsclf. 

Nothing hercin contained shall be decined to empower 

a corporation to make, indorse, or accept such instruments 
except in cases in which, under the law for the time being 
in force, they are so empowered. 

247. Isvery person capable of binding limself or of being 
bound, as mentioned in section twenty- 
six, may so bind himself or be bound by 
a duly authorized agent acting in his name. 

A general authority to transact business, and to receive 
and discharge dcbts, does not confer upon an agent the power 
of accepting or indorsing bills of exchange so as to bind his 
principal. 

An authority to draw bills of exchange does not of itself 
import an authority to mdorse. 


Agency. 


28. An agent who signs his name toa promissory note, 
Liability of agent sign- bill of exchange, or cheque, without in- 
ing. dicating thereon that he signs as agent, 
or that he does not intend thereby to incur personal responsi- 
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bility, is liable personally on the instrument, except to those 
who induced-him to sign upon the belief that the principal 


only would be held lable. 
29. A legal representative of a deceased person, who 
signs his name to a promissory note, bill 


Liability _ of legal repre- ‘i 
sentative signing. of exchange, or cheque, 1s liable person- 


ally thereon, unless he expressly limits his liability to the ex- 
tent of the assets received by him as such. 
30. The drawer of a bill of exchange or cheque is 
ae bound, in case of dishonour by the 
Liability of drawer. d 
rawee or acceptor thereof, to compen- 


sate the holder, provided due notice of dishonour has been 
given to, or received by, the drawer as hereinafter provided. 
Wote.—Seel. L. R., 15 Bom. 267, noted under sec. 6. 
31. The drawee of a cheque having sufficient funds of 
Liability of drawee of the drawer in his hands properly appli- 
cheque. cable to the payment of such cheque 


must pay the cheque when duly required so to do, and, in de- 
fault of such payment, must compensate the drawer for any 


loss or damage caused by such default. 
32. Intheabsence of a contract to the contrary, the 
maker of a promissory note and the ac- 


Liability of maker of note I ‘ 
and acceptor of bill. ceptor before maturity of a bill of ex- 


change are bound to pay the amount thereof at maturity ac- 
cording to the apparent tenor of the note or acceptance res- 
pectively, and the acceptor of a bill of exchange at or after 
maturity is bound to pay the amount thereof to the holder on 


demand. 

In default of such payment as aforesaid, such maker or 
acceptor is bound to compensate any party to the note or bill 
for any loss or damage sustained by him and caused by such 


default. 
Wwote.—See I, L. R., 15 Bom. 267, noted under sec. 6. 
33. No person except the drawee of a bill of exchange, 
or all or some of several drawees, ora 


Only drawee can ba ac- . . 
ceptor except in needor person named therein as a drawee in case 
for honour. of need, or an acceptor for honour, can 


bind himself by an acceptance. 
34. Where there are several drawees of a bill of ex- 
change who are not partners, each of 


Acceptance by several 
draweos not partners. them can accept it for himself, but none 


of them can accept it for another without his authority. 
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35. In the absence of a contract to the contrary, who- 
ever indorsesand delivers a negotiable in- 
strument before maturity, without, in 
such indorsement, expressly excluding or making conditional 
his own liability, is bound thereby to every subsequent holder, 
in case of dishonour by the drawee, acceptor, or maker, to 
compensate such holder for any loss or damage caused to him 
by such dishonour, provided due notice of dishonour has been 
given to, or received by, such indorser as hereinafter provid- 
ed. 


Liability of indorser. 


Every indorser after dishonour is liable as upon an in’ 
strument payable on demand. 
Notes. 


e 

A plaintiff suing on a bill of exchange the drawer, acceptor, and en- 
dorser, where the endorsement bas been made before maturity and with- 
out restriction, is entitled to a decree against all three defendanta;a de- 
cree containing a condition exempting the endorser from liability until the 
plaintiff has exhausted his remedies against the drawer aud acceptor 18 
therefore illegal.—I. L. R., 16 Cal. 804. 

A cheque was indorsed in blank by a European British subject who, 
at that time, was under twenty years ofage, and wastempornarily residing, 
and not domiciled, in British India. It was subsequently dishonoured, and 
a suit was then brought by the Bank which had cashed the cheque, to re- 
cover the amount from the indorser and the drawer. The former alleged 
that the drawer had requested him to sign his name to the cheque, saying 
that it was a mere matter of form, and he would not be liable for the 
amount, aud that the Bank would only cash the cheque when indorsed by 
him, and in conseqnence he consented to indorse it, but that he did so with- 
out any intention of incurring liability as indorser, that he received no con- 
sideration, and that his indorsement was in blank, and not in favour of the 
Bauk, aud was converted into a special indorsement without his knowledge 
and consent. The Court held that at the time of indorsement, the indorser 
was &@ minor under English Law, and dismissed the suit on the ground of 
minority :—Held that if the Court waa satisfied of the fact of the defend- 
ant’s minority, it should have complied with the provisions of sec. 443 of 
the Civil Provedure Code :—Held that, assuming the indorser to have been 
suz juris, the indorsement, taken in conjunction with the facts proved, esta- 
blished a contract by which the indorser was bound to pay the cheque. 


Per Straight, Offg. C. J. and Duthott, J.—That it was by no means 
clear or certain that there was any rule of international law recognising 
the lex loct contractus as governing the capacity of the person to contract 
but that assuming such a rule to be established, the specific limitation of 
the Indian Majority Act (IX of 1875) to ‘domiciled persons’ necessarily 
excluded its application to Europeau British subjects not domiciled in Bri- 
tish India ; that sec. 11 of the Contract Act must be interpreted as declar- 
ing that the capacity of a person in point of age to enter into a binding 
contract was to be determined by his own personal law, wherever such law 
was to be found ; that this rule was uot affected by the Majority Act, so 
far as concerned persons temporarily residing but not domiciled in British 
India whose contractual capacity was still left to be governed by the :per- 
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sonal law of their personal domicile ; and that such law in the case of 
European British subjects, was the common law of England, which recog- 
nized twenty-one as the age of majority. . 

Fer Oldfield, J.—That by the rule of the jus gentium as hitherto 
understood and recognized in England, the lex loct would govern in respect 
to the capacity to contract, but that in framing the Indian Majority Act 
which was the lex loci on the subject in India, the Legislature wonld ap- 
peur not to have adopted that rule, but, by limiting the operation of the Act 
to persons domiciled in British India, to have intentionally excluded from 
its operation persons not domiciled there, and to have left such persons to 
be governed by the law of their domicile. 

Per Brodhurst, J.—That Act IX of 1875 was intended by the Legia- 
lature to be applicable, and in fact was applicable, only to Kuropean Bri- 
tish subjects domiciled in these parts of India referred | to in sec. 1, and 
that to any other Kuropean British subject whose domicile was in Kngland, 
but who was temporarily 1esiding in any part of India above alluded to, the 
privileges and disabilities of minority atuached until he had attained the 
age of twenty-one years.—I.L RR., 7 Al. 490. 


36. Every prior party to a negotiable instrument is 
Liability of prior parties able thereon to a holder in due course 
to holder in due course. until the instrument is duly satisfied. 
37. The maker of a promissory note or cheque, the 
Maker, drawer, andac Grawer of a bill of exchange until ac- 
ceptor principals. ceptance, and the acceptor, are, in the 
absence of acontract to the coutrary, respectively lable there- 
on as principal debtors, and the other parties thereto are ]i- 
able thereon as sureties for the maker, drawer, or acceptor, 
as the case may be. 
Note. 

Suit by the endorsee against the inaker of a promissory note, dated 
9th August 1886. The plaintiff was aware that the ncte was made by the 
defendant for the accommodation of the acceptor, Watson and Co., with 
whom the plaintiff had large dealings. On the 4th August 1887, Watson 
and Co. executed in favour of the plaintiff and another creditor a mortgage 
of certain property to secure the amount then due by Watson and Co., in- 
cluding the amount due to the plaintiff on the promissory note: the mort- 
gage contained a personal covenant by Watson and Co. to pay the sums 
due, together with interest, on the 4th Angust 1885; and the mortyagees 
practically took over the whole business of the mortgagor and it was inten- 
ded that they should work it for his benefit up to that date. The promis- 
sory note feli due in Jane 1887, but was not presented to the defendant for 
payment :-—Held, that plaintilf, by accepting the mortgage, promised to 
give time to Watson and Co., and thus rendered it impossible for him to 
sue Watson and Co. had the defendant as surety called on him to do go, 
and that the defendant was accordingly discharged. Pogose v. Bank of 
Bengal, I. L. R., 3 Cal. 174, distinguished. Semb/e.—The maker of a pro- 
missory note is not discharged by the holder’s failure to present it at due 
date.—-I. L. R., 13 Madr. 172. 


Prior party a principal : As : * .— 
in respect of each snbae- 38 As between the parties so h 


quent party. able as sureties, each prior party is, in 
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the absence of a contract to the contrary, also liable thereon 
as a principal debtor in respect of each subsequent party. 
Illustration. 


A draws a bill payable to his own order on B, who accepts. A after- 
wards indorses the bill to C, C to D, and D to BE. As between E and B,B 
is the principal debtor, and A, C, and D, are his sureties. As between E 
and A, A is the principal debtor, and C and D are his sureties. As bet- 
ween Fi and C, C is the principal debtor, aud JD is his surety. 


39. When the holder of an accepted bill of exchange 
mters into any contract with the accep- 
tor which, under section 134 or 135 of 
the Indian Contract Act, 1872, would discharge the other 
parties, the holder may expressly reserve his right to charge 
the other parties, and in such case they are not discharged. 
Note.—Sce I. L. R., 13 Madr. #72, noted ander sec. 37. 
40. Where the holder of a negotiable instrument, with- 
Discharge of indorsery Out the consent of the indorser, destroys 
lability. or impairs the indorser’s remedy against 
a prior party, the indorser is discharged from liability to the 
holder to the same extent as if the instrument had been paid 
at maturity. 


Suretyship. 


Illustration. 

A is the holder of a bill of exchange made payablo to the order of B, 

which contains the following indorscruents in blank : 
Kirst indorsement, ‘* 23.” 
Second indorsement, ‘* Peter Williams.”’ 
Third indorsemont, *‘ Wright & Co.” 
Fourth indorsement, * John Rozario.”’ 

This bill A puts in suit uaguinst John Rozario, and strikes out, with- 
out John Rozario’s consent, the indorsemcnts by Peter Williams and 
Wright & Co. A is not entitled to recover anything from John Rozario. 

41. An acceptor of a bill of exchange already indorsed 
Acceptor bound, although 18 Not relieved from liability by reason 
sndorscment forged. that such indorsement is forged, if he 
knew or had reason to believe the indorsement to be forged 
when he accepted the bill. 
42. Anacceptor of a bill of exchange drawn in a ficti- 
Acceptance of bill drawn tious name, and payable to the drawer’s 
in fictitioas name. order, is not, by reason that such name 
is fictitious, relieved from liability to any holder in due course 
claiming under an indorsement by the same hand as the 
drawer’s signature, and purporting to be made by the drawer. 


Negotiable instrament . . 
tanda Bee Avisue cou 43. A negotiable instrument made, 


ition. drawn,accepted, indorsed, or transferred 
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without consideration, or for a consideration which fails, cre- 
ates no obligation of payment between the parties to the trans- 
action. But,if any such party has transferred the instru- 
ment with or without indorsement to a holder for considera- 
tion, such holder, and every subsequent holder deriving title 
from him, may recover the amount due on such instrument 
from the transferor for consideration or any prior party 
thereto. 

Exception I.—No party for whose accommodation a ne- 

gotiable instrument has been made, drawn, accepted, or indor- 
sed, can, if he have paid the amount thereof, recover thereon 
such amount from any person who became a party to such 
instrument for his accommodation. 
' Exception II.—No party to the instrument, who has in- 
duced any other party to make, draw, accept, indorse, or 
transfer the same to him for a consideration which he has 
failed to pay or perform in full, shall recover thereon an 
amonnt exceeding the value of the consideration (if any) 
which he has actually paid or performed. 

44. When the consideration for which a person signed 

Partial nbsenoe or failure @ promissory note, bill of exchange, or 
of mousy consideration: cheque, consisted of money, and was ori- 
ginally absent in part, or has subsequently failed in part, the 
sum which a holder standing in immediate relation with such 
signer is entitled to receive from him is proportionally re- 
duced. 

Explanation.—The drawer of a bill of exchange stands in 
immediate relation with the acceptor. The maker of a pro- 
miussory note, bill of exchange, or cheque, stands in immediate 
relation with the payee, and the indorser with his indorsee. 
Other signers may by agreement stand in immediate relation 
with a holder. ; 

Illustration. 

A draws a bill on B for Rs. 500, payable to the order of A. B accepta 
the bill, but subsequently dishonours it by non-payment. A sues B on the 
‘bill. B proves that it was accepted for value as to Rs. 400, and as an ac- 
commodation to the plaintiff as to the residue. A can only recover Rs. 400. 

45. Where a part of the consideration for which a per- 
failure of cone SON signed a promissory note, bill of ex- 
not consisting Change, or cheque, though not consisting 

of money, 1s ascertainable in mone 
without collateral enquiry, and there has been a failure of that 
part, the sum which a holder standing in immediate relation 


of money. 
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with such signer is entitled to receive from hin is proportion- 
ally reduced. 
45A.* Where a bill of exchange has been lost before 
Holder's right to dupli- itis over-due, the person who was the 
cate of lost bill. holder of it may apply to the drawer to 
give him another bill of the same tenor, giving security to the 
drawer, if required, to indemnify him against all persons 
whatever in case the bill alleged to have been lost shall be 
found again. 
If the drawer, on request as aforesaid, refuses to give such 
duplicate bill, he may be compelled to do so. 





CHAPTER IV. 
Or NEGOTIATION. 

46. The making, acceptance, or indorsement of a pro- 

Suh missory note, bill of exchange, or cheque, 
is completed by delivery, actual or con- 
structive. 

As between parties standing in immediate relation, deli- 
very to be effectual must be made by the party making, ac- 
cepting, or indorsing the instrument, or by a person autho- 
rized by him in that behalf. 

As between such parties and any holder of the instru- 
ment other than a holderin due course, it may be shown that 
the instrument was delivered conditionally or for a special 

urpose only, and not for the purpose of transferring abso- 
utely the property therein. 

A promissory note, bill of exchange, or cheque payable 
to bearer, is negotiable by the delivery thereof. 

A promissory note, bill of exchange, or cheque payable to 
order, is negotiable by the holder by indorsement and deli- 
very thereof. 

47. Subject to the provisions of section fifty-eight, a 
cir tater Dec ee promissory note, bill of exchange, or 
ete ee %* cheque payable to bearer, is negotiable 

by delivery thereof. 

Exception.—A promissory note, bill of exchange, or cheque 
delivered on condition that it is not to take effect except in 
a certain event, is not negotiable (except in the hands of a 
holder for value without notice of the condition), unless such 


event happens. 
* Sec. 409A has been inserted by Act LL. of 1885, sec. 3. 
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Illustrations, 
(a.) A, the holder of a negotiable instrument payable to bearer, deli- 
vers it to B’s agent to keep for B. The instrument has been negotiated. 


(b.) A, the holder of a negotiable instrument payable to bearer, which 
is in the hands of A’s banker, who is at the time the banker of B, directs 
the banker to transfer the instrument to B’scredit in the banker’s account 
with B. The banker does so, dnd accordingly now possesses the instru- 
ment as B’s agent. The instrument has been negotiated, and B has become 


the holder of it. 

48. Subject to the provisions of section fifty-eight, a 

Negotiation by indorse- Promissory note, bill of exchange, or 

ment. cheque payable to the order of a speci- 
fied person. or to a specified person or order, is negotiable by 
the holder by indorsement and delivery thereof. 

49. The holder of a negotiable instrument indorsed in 

Conversion of indoree- Plank may, without signing his own 

ment in blank intoindorsee- name, by writing above the indorser’s 
Bee signature a direction to pay to any other 
person as indorsee, convert the indorscment in blank into an 
indorsement in full; and the holder does not thereby incur 
the responsibility of an indorser. ' 

50. The indorsement of a negotiable instrument follow- 
ed bv delivery transfers to the indorsee 
the property therein with the right of 
further negotiation ; but the indorsement may, by express 
words, restrict or exclude such right, or may merely consti- 
tute the indorsee an agent to indorse the instrument, or to re- 
ceive its contents for the indorser, or for some other specified 
person. 


Effect of indorsement. 


Illustrations. 

B signs the following indorsements on different negotiable instruments 
payable to bearer :— 

(a.) ‘“‘ Pay the contents to C only.” 

(b.) ‘‘ Pay C for my use.” 

(c.) ** Pay C ororder for the account of B.” 

(d.) ‘* The within must be ercdited to C.”’ 

These indorsements exclude the right of farther negotiation by C.”’ 

(e.) “ Pay C.” 

(f.) ‘‘ Pay C value in account with the Oriental Bank.’’ 


(g-) “ Pay the contents to C, being part of the consideration in a cor- 
tain deed of assignment executed by C to the indorser and others.” 


These indorsements do not exclude the right of further negotiation 
by C. 
51. |-LEvery sole maker, drawer, 


Who may negotiate. . +s 
es payee, or indorsee, or all of several joint 
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makers, drawers, payees, or indorsees of a negotiable in- 
strument, may, if the negotiability of such instrument has not 
been restricted or excluded as mentioned in section fifty, in- 
dorse and negotiate the same. 

Lxplanation.—Nothing in this section enables a maker or 
drawer to indorse or negotiate an instrument, unless he is in 
lawful possession or is holder thereof ; or enables a payee or 
indorsee to indorse or negotiate an instrument unless he is 
holder thereof. 

Illustration. 

A bill is drawn payable to A ororder. <A indorses it to B, the indor- 
sement not containing the words ‘‘or order’’ or any equivalent words. B 
may negotiate the instrument. 

52. The indorser of a negotiable instrument may, by 
Indoreer who exclades ©Xpress words in the indorsement, ex- 
hia own liability or makes clude his own liability thereon, or make 
oO such liability or the right of the indor- 
see to receive the amount due thercon depend upon the hap- 
pening of a specified event, although such event may never 
happen. 
Where an indorser so excludes his liability, and after- 
wards becomes the holder of the instrument, all intermediate 
indorsers are liable to him. 


Tilustrations. 
(a) The indorser of a negotiable instrument signs his name, adding 


the words—‘“ Without recourse.” 

Upon this indorsement he incurs no liability. 

(b.) A is the payee and holder of a negotiable instrument. Excluding 
personal liability by an indorsement ‘‘ without recourse,” he transfers the 
instrument to B, and B indorses it to C, who indorses it to A. A is not 
only reinstated in his former rights, but has the rights of an indorsee 
agaiust Band C. 

53. <A holder of a negotiable instrument, who derives 
title from a holderin due course, has the 


(alder deriving title from ° 
ice sul duel couse. rights thereon of that holder in due 
course. 


54. Subject to the provisions hereinafter contained as 
Instrument indorsed in to crossed cheques, a negotiable instru- 
blank. ment indorsed in blank is payable to the 

bearer thereof, even although originally payable to order. 
55. Ifa negotiable instrument, after having been in- 
Conversion of indorae. @orsed in blank, is indorsed in full, the 
ment iu blank into indorsee amount of it cannot be claimed from the 
sears indorser in full except by the person to 

4.4, 
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whom it has been indorsed in full, or by one who derives 
title through such person. 
56. No writing on a negotiable instrument is valid for 
Indoraement for partoté the purpose of negotiation if such writ- 
sum dae. ing purports to transfer only a part of 
the amount appearing to be due on the instrument; but, where 
such amount has been partly paid, a note to that effect may 
be indorsed on the instrument, which may then be negotiat- 
ed for the balance. 


57. The legal representative of a deceased person can- 
Legal representative can- not negotiate, by delivery only a re OF 
not, by delivery only, ne- missory note, bill of exchange, or che- 
Botate Aomrumont ieder” 2que payable to order, and indorsed by 
B . ° 
z the deceased, but not delivered. 


58. When a negotiable instrument has been lost, or has 
Instrament obtuinea by been obtained from any maker, acceptor, 
unlawful means or for un- or holder thereof by mcans of an offence 
Jew tal naneiere ven: or fraud, or for an unlawful consider- 
ation, no possessor or indorsee who claims theough the person 
who found or so obtained the instrument is entitled to receive 
the amount due thereon from such maker, acceptor, or holder, 
or from any party prior to such holder, unless such posses- 
sor or indorsee is, or some person through whom he claims 
was, a holder thereof in due course. 


59. The holder of a negotiable instrument, who has 
Instrument acquired at. @¢qQuired it after dishonor, whether by 
ter dishonour or when non-acceptance or non-payment, with 
pyercay: notice thereof, or after maturity, has 
only, as against the other parties, the rights thereon of his 
transferor : 


Provided that any person who, in good faith and for consi- 

Accommodation note or eration, becomes the holder, after ma- 

pill. turity, of a promissory note or bill of 

exchange made, drawn, or accepted without consideration, 

for the purpose of enabling some party thereto to raise money 

thereon, may recover the amount of the note or bill from any 
prior party- 

Ilinstration. 


The acceptor of a bill of exchange, when he accepted it, deposited 
with the drawer certain goods as a collateral security for the payment of 
the bill, with power to the drawer to sell the goods and apply the proceeds 
in discharge of the bill if it were not paid at maturity. The bill not having 
been paid at maturity,the drawer sold the goods and retained the proceeds, 
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but indorsed the bill_to A. A’s title is subject to the same objection as the 
drawer’s title. 
60. A negotiable instrument may be negotiated (except 
Instrument negotiable bY the maker, drawee, or acceptor after 
on payment or satistac- muturity) until payment or satisfaction 
ace thereof by the maker, drawee, or accep- 
tor at or after maturity, but not after such payment or satis- 
faction. 


—— 


CHAPTER V. 
Or PrResENTMENT. 


61. A bill of exchange payable after sight must, if no 
Presentment for accept- time or place is specified therein for pre- 
ance. sentment, be presented to the drawee 
thereof for acceptance, if he can, after reasonable search, be 
found, by a person entitled to demand acceptance, within a 
reasonable time after it is drawn, and in business-hours on a 
business-day. In default of such presentment, no party there- 
to is liable thereon to the person making such default. 


If the drawee cannot, after reasonable search, be found, 
the billis dishonoured. 


If the bill is directed to the drawee at a particular place, 
it must be presented at that place; and, if at the due date for 


presentment he cannot, after reasonable search, be found there, 
the bill is dishonoured. 


Where authorised by agreement or usage, a presentment 
through the post-office by means of a registered letter is suffi- 
cient. * : 

Notes. 

A hundi was drawn in Calcutta upon a firm at Jeypore, and made pay- 
able on arrival at the place. The hundi reached Jeypore, on the 5th April ; 
but was not presented for payment until the 29th of that month, when it 
was dishonored, and soon after drawee’s firm became insolvent :—Held, 
that the hundz was presented within reasonable time, and the delay which 
occurred in its presentation did not absolve the drawers from liability. In 
considering the question whether a hundi has been presented within rea- 
sonable tume, regard should be had to thie situation and interests of both 
drawer and payee, and to the distance of the place where the hundz is 
drawn from that where it is to be accepted.—I. L. R., 11 Cal. 344. 


Presentation for acceptance within reasonable time is a condition pre- 
cedent to a right of action on a bill or hundi payable after sight. Where 
the drawer had not assets in the hands of the drawee at or subsequent to 
the date of the hund: :—Held, that the question of presentation within re- 
asonable time was immaterial.—10 Bom. 346. 





none — ne 








* This para‘has been added by Act II. of 1885, sec. 4. 
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In a suit on an indemnity bond executed by way of collateral security 
by the maker of six hundies, it appeared that three of the hundies were 
paid and when three which were uupaid were presented to the maker, he 
did not at once insist upon want of votice of dishonour or on non. present- 
ment asa ground of discharge :—Held, that since the defendant did not 
prove that the drawee had effects of his to meet the hundies on present- 
ment, or that he had sustained damage by reason of the want of notice of 
dishononr, the plaintiff was catitled to a decree. —14 Madr. 470. 

62. <A promissory note, payable at a certain period 
Presentment of promis. iter sight, must be presented to the 
sory note for sight. maker thereof for sight (if he can, after 
reasonable search, be found) by a person entitled to demand 
payment, within a reasonable time, after it is made, and in 
business-hours on a business-day. In default of such present- 
ment, no party thereto is liable thereon to the person making 
such default. 


The holder must, if so required by the drawee of 

Drawee’s time for deli: & bill of cxchange presented to him for 

beration. acceptance, allow the drawee twenty- 

four hours (exclusive of public holidays) to consider whether 
he will accept it. 

64. Promissory notes, bills of exchange, and cheques, 

Presentment for pay- must be presented for payment to the 
ment, maker, acceptor, or drawee thercof, res- 
pectively, by or on behalf of the holder as here:tnafter pro- 
vided. 

Where authorized by agreement or usage, a present- 
ment through the post-ofice by means of a registered letter 
is sufficicnt.* 

Exception.— Where a promissory note is payable on de- 
mand, and is not payable at a specified place, no presentment 
is necessary in order to charge the maker thereof. 

65. Presentment for payment must be made during the 
usual hours of business, and, if ata 
banker’s, within banking hours. 

A promissory note or bill of exchange, made payable 
auseestn tee paywene. ee specified period after date or sight 
of instrument payable thereof, must be presented for payment 
after dute or sight. at maturity. 
Wote,—See I. L. R., 13 Madr. 172, noted under sec. 37. 


Hours for presentment. 


Presentment for  pay- ; 7 . av 
jean eed. 2 67. A promissory note payable by 
payable by instalments. instalments must be presented for pay- 
eee rene stent cer a pc a desea tegen enema eile tine 





* This para has been added by Act II. of 1885, sec, 4. 
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ment on the third day after the date fixed for payment of 
each instalment ; and non-payment on such presentment has 
the same effect as non-payment of a note at maturity. 


68. A promissory note, bill of exchange, or cheque, 
made, drawn, or xecepted pavable at a 
Presentment for  pay- ig . 
ment of inetrument pay- Specified place, and not elsewhere, must, 
able at specitied place, aud 4, order to charge any party thereto, be 
not elsewhere. = - 
presented for payment at that place. 
69. A promissory note or bill of exchange made, drawn, 
Instrument payable at or accepted payable at a specified place, 
Specified place. must, in order to charge the maker or 
drawer thereof, be presented for payment at that place. 


70. A promissory note or bill of exchange, not made 
Presentment where no payable as mentioned in sections sixty- 
exciusive place spocified. = oight and sixty-nine, must be presented 
for payment at the place of business (if any), or at the usual 
residence, of the maker, drawee, or acceptor thereof, as the 
case may be. 


471. If the maker, drawce, or acceptor of a negotiable 
instrument, has no known place of busi- 

Presentment when ma- eo 2 . 
ker, &, has no known Ness or fixed residence, and no place is 
place of business or resiv specified in the instrument for present- 
ment for acceptance or payment, such 

presentment may be made to him in person wherever he can 


be found. 


72. <A cheque must, in order to charge the drawer, be 
Presontment of cheque presented at the bank upon which it is 
to charge drawer. drawn before the relation between the 
drawer and his banker has been altered tothe prejudice of 
the drawer. 


73. A cheque nvust, in order to charge any person ex- 
Zs cept the drawer, be presented within a 
resentment of cheque to ° R 
charge any other person. reasonable time after delivery thereof 
by such person. 


74. Subject to the provisions of section thirty-one, a 

Presentment of instrn- negotiable instrument payable on de- 

ment payable on demand. mand must be presented for payment 
within a reasonable time after it is received by the holder. 


75. Presentment for acceptance or payment may be 
.made to the duly authorized agent of 

Presentment by or toa 
5, representative of the drawee, maker, or acceptor, as the 


350 NEGOTIABLE INSTRUMENTS. [Secs. 76-78. 


deceased, or assignee ofin- case may be, or, where the drawee, 
eri maker, or acceptor has died, to his legal 
representative, or, where he has been declared an insolvent, 
to his assignee. 
76. No presentment for payment is necessary, and 
the instrumeut is dislLonoured at the due 
When presentment un- ‘ 
geosasary. date for presentment in any of the fol- 
luwing cuses :— 
(a) if the maker, drawee, or acceptor, intentionally pre- 
vents the presentinent of the instrument, or, 
if, the instrument being payable at his place of business, 
he closes such place on a business-day during the usual busi- 
ness hours, or, 
if, the instrument being payable at some other specified 
place, neither he nor any person authorized tu pay it attends 
at such place during the usual business hours, or, 
if, the instruinent not being payable at any specified 
place, he cannot, after due search, be found ; 
(6) as against any party sought to be charged therewith, 
if he has engaged to pay notwithstanding non-presentment ; 
(c) as against any party if, after maturity, with know- 
ledge that the instrument has not been presented— 
he makes a part-payment ou account of the amount due 
on the instrument, 
or promises to pay the amount due thereon in whole or 
in part, 
or otherwise waives his right to take advantage of any 
default in presentment for payment ; 
(d) as against the drawer, if the drawer could not suffer 
damage from the want of such presentment. 
77. When a bill of exchange, accepted payable at a 
Liability of banker for Specified bank, has been duly presented 
negligently dealing with there for payment and dishonored, if the 
bill presented for payment. banker so negligently or improperly 
keeps, deals with, or delivers back such bill as to cause loss 
to the holder, he must compensate the holder for such loss. 


CHAPTER VI. 
Or PAYMENT AND INTEREST. 


78. Subject to the provisions of section eighty-two, 
To whom payment should Clause (¢), payment of the amount due 
made. on a promissory note, bill of oxchange, 
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or cheque, must, in order to discharge the maker or acceptor, 
be made to the holder of the instrument. 
Note.—See I. L. R., 15 Bom. 267, noted under sec. 6. 
79. When interest at a specified rate is expressly made 
Interest when rate spe- payable on a promissory note or bill of 
cified. exchange, interest shall be calculated at 
the rate specified, on the amount of the principal money due 
thereon, from the date of the instrument, until tender or re- 
alization of such amount, or until such date after the institu- 
tion of a suit to recover such amount as the Court directs. 
80. When no rate of interest is specified in the instru- 
when no rate ment, interest on the amount due there- 
on shall, exceptin cases provided for b 
the Code of Civil Procedure, section 532,* be calculated at the 
rate of six per centum per annum, from the date at which the 
same ought to have been paid by the party charged, until 
tender or realization of the amount due thereon, or until such 
date after the institution of a suit to recover such amount as 
the Court directs. 


Explanation.— When the party charged is the indorser of 
an instrument dishonoured by non-payment, he is liable to 
pay interest only from the time that he receives notice of the 
dishonor. 

81. Any person liable to pay, and called upon by the 

Delivery of instrument Older thereof to pay, the amount due 
on payment, or indemnity On a promissory note, bill of exchange, 
Pe one eee or cheque, is, before payment, entitled 
to have it shown, and is, on payment, entitled to have it de- 
livered up to him, or, if the instrument is lost or cannot be 
produced, to be indemnified against any further claim thereon 
against him. 


CHAPTER VII. 

Or DiIscHARGE FROM LIABILITY ON Notes, BILuts, AND CHEQUES. 

82. The maker, acceptor, or indorser, respectively, of 
a negotiable instrument, is discharged 
from liability thereon—- 
(a) to a holder thereof who cancels such acceptor’s or 
indorser’s name with intent to discharge 
him, and to all parties claiming under 
such holder ; 


* See Act XIV. of 1882, sec, 3, 


Discharge from liability— 


by cancellation ; 
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(6) to a holder thereof who otherwise discharges such 

maker, acceptor, or indorser, and to all 

py Senenete parties deriving title under such holder 
after notice of such discharge ; 

(c) to all parties thereto, if the instrument is payable to 
bearer, or has been indorsed in blank, 
and such maker, acceptor, or indorser, 
makes payment in due course of the amount due thereon. 

83. If the holder ofa bill of exchange allows the drawee 

Discharge by allowing More than twenty-four hours, exclusive 
drawee more than twenty- Of public holidays, to consider whether 
ac he will accept the same, all previous 
parties not consenting to such allowance arc thereby dis- 
charged from liability to such holder. 

84. When the holder of a cheque fails to present it for 

When cheque not duly Payment within a reasonable time, and 
presented and drawer the drawer thereof sustains loss or da- 
Sem eeceer ens: mage from such failure, he is dischar- 
ged from lability to the holder. 

85. Where a cheque payable to order purports to be 
indorsed by or on behalf of the payee, 
the drawee is discharged by payment in 
due course. 

Wote.—See I. L. R., 15 Bom. 267, noted under sec. 6. 

86. If the holder of a bill of exchange acquiesces in a 

Parties not consenting Qualified acceptance, or one limited to 
discharged by qualified or part of the sum mentioned in the bill, or 
aa NL which substitutes « different place or 
time for payment, or which, where the drawees are not part- 
ners, is not signed by all the drawees, all previous parties 
whose consent is not obtained to such acceptance are dis- 
charged as against the holder and those claiming under him, 
unless, on notice given by the holder, they assent to such 
acceptance. 

Explanation.—An acceptance is qualified— 

(a) where it is conditional, declaring tle payment to be 
dependent on the happening of an event therein stated ; 

(6) where it undertakes the payment of part only of the 
sum ordered to be paid ; 

(c) where, no place of payment being specified on the 
order, it undertakes the payment at a specified place, and not 
otherwise or elsewhere ; or where, a place of payment being 


by payment. 


Cheque payable to order. 
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specified in the order, it undertakes the payment at some 
other place, and not otherwise or elsewhere ; 


(7d) where it undertakes the payment at a time other than 
that at which, under the order, it would be Iegally due. 


87. Any material alteration of a negotiable instrument 
Effect of mveriatatera. renders the sime void as against any one 
tion. who isa party thereto at the time of 
muiking such altcration, and does not consent tiereto, unless 
it was made in order to carry out the common intention of 
the original partics ; 
and any such alteration, if made by an indorsee, discharg- 
es his 1idorser from all liability to him 
in respect of the consideration thereof. 
The provisions of this section are subject to those of Sec- 
tions twenty, forty-nine, eighty-six, and one-hundred and 
twenty-five. 
88. An acceptor or indorser of a negotiable instrument 
Acceptor or indorser 28 bound by his acceptance or indorse- 
bound notwithstanding pre- ment, notwithstanding any previous al- 
VAgae Servier teration of the instrument. 


89. Where a promissory note, bill 
Payment of instrument of exchange, or cheque, has been matecri- 
on Which alteration 18 vot li ] d ! ou, 
Saosoae: ally altered, but does not appear to have 
been so altered, 


Alteration by indorsec. 


or where a cheque is presented for payment which does 
not, at the time of presentation, appear to be crossed, or to 
have had a crossing which has been obliterated, 


payment thereof by a person or banker liable to pay, and 
paying the same according to the apparent tenor thereof at 
the time of payment and otherwise in due course, shall dis- 
charge such person or banker from all lability thereon; and 
such payment shall not be questioned by reason of the instru- 
ment having been altered, or the checuc crossed. 


90. If a bill of exchange which has been negotiated 1s, 

Extingnishment of rizhts 28t Or after maturity, held by the accep- 

of action on bill in accep- tor in his own right, all rights of action 
foranpance: thereon are extinguished. 


ps 
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CHAPTER VIII. 
Or NoricE oF DISHONOUR. 


91. A bill of exchange is said to be dishonoured by non- 
Dishonour by non-accept- acceptance when the drawee, or one of 
ance. several drawees not being partners,makes 
default in acceptance upon being duly required to accept the 
bill, or where presentment is excused, and the bill is not ac- 
cepted. 


Where the drawee is incompetent to contract, or the ac- 
ceptance is qualified, the bill may be treated as dishonoured. 


92. <A promissory note, bill of exchange, or cheque, is 
Dishonour by non-pay- Said to be dishonoured by non-payment, 
ment. when the maker of the note, acceptor of 
the bill, or drawee of the cheque, makes default in payment 
upon being duly required to pay the same. 


Wote.—See I. L. R., 15 Bom. 267, noted under sec. 6. 


93. When a promissory note, bill of exchange, or 
By andto whom notice Cheque, isdishonoured by non-acceptance 
should be given. or non-payment, the holder thereof, or 
some party thereto who remains liable thereon, must give 
notice that the instrument has been so dishonoured to all other 
parties whom the holder seeks to make severally liable thereon, 
_and to some one of several parties whom he seeks to make 
jointly liable thereon. 

Nothing in this section renders it necessary to give notice 
to the maker ofthe dishonoured promissory note, or the drawee 
or acceptor of the disbonoured bill of exchange or cheque. 

; Note. 

In the absence of any local usage to the contrary it is just and equit- 
able that the doctrine of notice of dishonour propounded in the Negotiable 
Instruments Act (XXXVI ot 1881) should be applied to hundiin the ver- 
nacular, the ‘‘ reasonable time’ within which such notice is to be given 
being determined according to the circumstances of the case. Held, there- 
fore, that where the holder of such a hundi, which had been dishonoured, 
sued the prior indorsers on it, without having given them such notice, and 
did not prove that they could not suffer damage for want of such notice, 
the suit must fail.—I. L. R., 6 Al. 78. 

94. Notice of dishonour may be given to a duly autho- 

Mode in which notice rized agent of the person to whom it is 
may be given. required to be given, or, where he has 
died, to his legal representative, or, where he has been declar- 
ed an insolvent, to his assignee ; may be oral or written ; may, 
if written, be sent by post ; and may be in any form ; but it 


Secs. 95-98.) NEGOTIABLE INSTRUMENTS. 355 


must inform the party to whom it is given, either in express 
terms or by reasonable intendment, that the instrument has 
been dishonoured, and in what way, and that he will be held 
liable thereon; and it must be given within a reasonable time 
after dishonour, at the place of business or (in case such party 
has no place of business) at the residence of the party for 
whom it is intended. 


If the notice is duly directed and sent by post and mis- 
carries, such miscarriage does not render the notice invalid. 
Note. 

A hundi was drawn in Calcutta upon a firm at Jeypore,and made pay- 
able on arrival at the place. The hundz reached Jeypore on the 5th April ; 
but was not presented for payment until the 29th April, when it was dis- 
honoured, and soon after the drawee’s firm became insolvent: 

Held, that the hundt was presented within reasonable time, and the 
delay which occurred in its presentation did not absolve the drawers from 
liability. 

In considering the question whether a hundi has been presented with- 
in reasonable time, regard should be bad to the situation and interests of 
both drawer and payee, and to the distance of the place where the hunaz is 
drawn from that where it is to be accepted.—lI. L. R., 11 Cal. 344. 

See I. L. R., 6 Al. 78, noted under sec. 93. 


95. Any party receiving notice of dishonour must, in 
Party receiving must Order to render anv prior party liable to 
transmit noticeof dishonor. himself, give notice of dishovour to such 
party within a reasonable time, unless such party otherwise 
receives due notice as provided by Section ninety-three. 

96. When the instrument is deposited with an agent 
for presentment, the agent is entitled to 
the same time to give notice to his 
principal as if he were the holder giving notice of dishonour, 
and the principal is entitled to a further like period to give 
notice of dishonour. 

97. When the party to whom notice of dishonour is 

when party to whom acSpatched is dead, but the party des- 
notice given iadead. ss patching the notice is ignorant of his 
death, the notice is sufficient. 
Note.—See I. L. R., 6 Al. 78, noted under sec. 93. 


Wehénnolice of dishounar 98. No notice of dishonour is reces- 


is unpecessary. 


(@) when it is dispensed with by the party entifled there- 


Agent for presentment. 


to ; 
(4) in order to charge the drawer, when he has counter- 
manded payment ; 
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(ce) when the party charged could not suffer damage for 
want of notice ; 

(d) when the party entitled to notice cannot, after due 
search, be found; or the party bound to give notice is, for 
any other reason, unable, without any fault of his own, to 
give it; 

(e) to charge the drawers, when the acceptor is also a 
drawer ; 

(f) in the case of a promissory note which is not nego- 
tiable ; 

(g) when the party entitled to notice, knowing the facts, 
promises unconditionally to pay the amount due on the in- 
strument. 

Notes. 


Previous formal written notice of dishonor of hundi is not necessary 
before suit bronght, unless it can be shewn that the parties charged have 
been prejudiced by such omission.—I. L. R., 3 Cal. 339. 

See I. L. R., 6 Al. 78, noted under sec 93. 


CHAPTER IX. 
Or NoTING AND PROTEST. 


99. When apromissory note or bill of exchange has 
been dishonoured by non-acceptance or 
non-payment, the holder may cause such 
dishonour to be noted by a notary public upon the instrument, 
or upon a paper attached thereto, or partly upon each. 


Such note must be made within a reasonable time after 
dishonour, and must specify the date of dishonour, the reason 
Gf any) assigned for such dishonour, or, if the instrument has 
not been expressly dishonoured, the reason why the holder 
treats it as dishonuoured, and the notary’s charges. 





Noting. 


100. When a promissory note or bill of exchange has 
been dishonoured by non-acceptance or 
non-payment, the holder may, within a 
reasonable time, cause such dishonour to be noted and certi- 
fied by a notary public. Such certificate is called a protest. 


When the acceptor of a bill of exchange has become in- 
Protest for better secu- SOlvent, or his credit has been publicly 
rity. _ impeached before the maturity of the 
bill, the holder may, within a reasonable time, cause a notary 
public to demand pattes security of the acceptor, and, on its 


Protest. 
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being refused, may, within a reasonable time, cause such facts 
to be uoted and certificd as aforesaid. Such certificate is 
called a protest for better security. 

101. A protest under section one- 
hundred must contain— 

(a) either the instrument itself, or a literal transcript of 
the instrument and of everything written or printed there- 
upon ; 

‘ (6) the name of the person for whom and against whom 
the instrument has been protested ; 

(ec) a statement that payment or acceptance, or better 
security, as the case may be, has been demanded of such per- 
son by the notary public; the terms of his answer (if any), 
or a statement that he gave no answer, or that he could not be 
found ; 

(¢d) when the note or bill has been dishonoured, the place 
and time of dishonour, and, when better security has been re- 
fused, the place and time of refusal ; 

(e) the subscription of the notary public making the pro- 
test ; 

(f) in the event of an acceptance for honour or of a pay- 
ment for honour, the name of the person by whom, of the per- 
son for whom, and the manner in which, such acceptance or 
payment was offered and effected. 

A notary public may make the demand mentioned in 
clause (¢) of this section cither in person or by his clerk, 
or, where authorized by agreement or usage, by registered 
letter.* 

102. When a promissory note or bill of exchange is re- 
quired by law to be protested, notice of 
such protest must be given instead of 
notice of dishonour,in the same manner and subject to the same 
conditions ; but the notice may be given by the notary public 
who makes the protest. 


103. All bills of exchange drawn payable at some other 
Protest for non-payment Place than the place mentioned as the 
after dishonour by non-ac residence of the drawcee, and which are 
ge gee dishonoured by non-acceptance, may, 
without further presentment to the drawee, be protested for 
non-payment, in the palce specified for payment, unless paid 
before or at maturity. 


_* This para, has been added by Acé I. of 1885, sec. 5. 


Contents of proteat. 


Notice of protest. 
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104. Foreign bills of exchange must be protested, for 
Dotielian ee aie eile dishonour when such protest is required 
' ‘by the law of the place where they are 
drawn. 

104A.* For the purposes of this Act, where a bill or note 
When noting equivalent is required to be protested within a speci- 
to protest. fied time or before some further procee- 
ding is taken, it is sufficient that the bill has been noted 
for protest before the expiration of the specified time or the 
taking of the proceeding ; and the formal protest may be ex- 

tended at any time thereafter as of the date of the noting.* 


CHAPTER X. 
Or REASONABLE TIME. 


105. In determining what is a reasonable time for pre- 
sentment for acceptance or payment, for 

Reasonable time. . ° ° - 
giving notice of dishonour,and for noting, 
regard shall be had to the nature of the instrument and the 
usual course of dealing with respect to similar instruments ; 
and, in calculating such time, public holidays shall be excluded. 

Note,—See I. L. R., 11 Cal. 344, noted under sec. 61. 


106. Ifthe holder and the party to whom notice of dis- 
Reasonable time of give honuor is given carry on business or live 
ang police Che enenour, (as the case may be) in different places, 
such notice is given within a reasonable time if it is despatch- 
ed by the next post or on the day next after the day of dis- 
honour. 

If the said parties carry on business or live in the same 
place, such notice is given within areasonable time if it is des- 
patached in time to reach its destination on the day next after 
the day of dishonour. 

Note —See I. L. R., 11 Cal. 344, noted under sec. 61. 


107. A party receiving notice of dishonour, who seeks to 
Reasonabletime'fortrans- €nforce his right against a prior party, 
mitting such notice. transmits the notice within a reasonable 
time if he transmits it within the same time after its receipt 
as he would have had to give notice if he had been the holder. 
Wote.—See I. L. R., 11 Cal. 344, noted under sec. 61. 


* Sec, 1044 has been inserted by Act II, of 1885, sec, 6. 
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CHAPTER XI. 
Or ACCEPTANCE AND PAYMENT FOR HONOUR AND REFERENCE 
IN CASE OF NEED. 


108. When a bill of exchange has been noted or protest- 
ed for non-acceptance or for better se- 
curity, any person not being a party al- 
ready liable thereon may, with the consent of the holder, by 
writing on the bill, accept the same for the honour of any party 
thereto.* 

109. <A person desiring to accept for honour must, by 
How acceptancefor honour Writing on the bill under his hand, de- 
must be made. clare that he accepts under protest the 
protested bill for the honour of the drawer or of a particular 
indorser whom he names, or generally for honour.t 


110. Where the acceptance does 
_ Acceptance not specify- not express for whose honour it is made 
ing for whose honour it is ? 


made. it shall be deemed to be made for the 
honour of the drawer. 


111. An acceptor for honour binds himself to all parties 
Liability of acceptor for Subsequent to the party for whose honour 
honour. he accepts to pay the amount of the bill 
if the drawee do not; and such party and all prior parties are 
liable in their respective capacities to compensate the accep- 
tor for honour for all loss or damage sustained by him in 
consequence of such acceptance. 

But an acceptor for honour is not lable to the holder of 
the bill unless it 1s presented, or (in case the address given 
by such acceptor on the bill is a place other than the place 
where the bill is made payable) forwarded for presentment, 
not later than the day next after the day of its maturity. 

112. An acceptor for honour cannot be charged unless 

When acceptor forhonour the bill has, at its maturity, been present- 
may be charged. ed to the drawee for payment, and has 
been dishonoured by him, and noted or protested for such dis- 
honour. 

113. Whena bill of exchange has been noted or pro- 
tested for non-payment, any person may 
pay the same for the honour of any party 
liable to paythe same, provided that the person so paying, ‘‘or 


———— CO a a 


Acceptance for honour. 


Payment for honour. 


* The second sentence of this section has been repealed by Act II. of 1885, sec. 7, 
and has therefore heen omitted. 


+ As amended by Act II. of 1885, sec, 8. 
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his agent in that behalf’* has previously declared before a 
notary public the party for wnose honour he pays, and that 
such declaration has been recorded by such notary public. 
114. Any person so paying is entitled to all the rights, 
- in respect of the bill, of the holder at the 
ght of payer for honour. . ; 
time of such payment, and may recover 
from the party for whose honour he pays all sums so _ paid, 
with interest thereon, and with all expenses properly incurred 
in making such payment. 
115. Where a drawcee in case of need is named in a bill 
Drawee incense of neeg, OF CXChange or in any indorsement there- 
on, the bill is not dishonoured until it has 
been dishonoured by such drawee. 
116. A drawee in case of need may accept and pay 
Acceptance and pay- the bill of exchange without previous 
ment without protest. protest. 


CHAPTER XII. 
Or COMPENSATION. 

11°77. Thecompensation payable in case of dishonour of 
Rules as to compensa- @ promissory note, bill of exchange, or 
tion. cheque, by any party hable to the holder 
or any indorsee, shall (cxcept in cases provided for by the 
Code of Civil Procedure, section 5327) be determined by the 

following rules :— 

(2) the holder is entitled to the amount due upon the 
instrument, together with the expenses properly incurred in 
presenting, noting, and protesting it ; 

(6) When the person charged resides ata place different 
from that at which the instrument was payable, the holder is 
entitled to receive such sum at the current rate of exchange 
between the two places ; 

(ec) an indorser who, being liable, has paid the amount 
due on the same, is entitl:d to the amount so paid, with in- 
terest at six per ccntum per annum from the date of payment 
until tender or realization thereof, together with all expenses 
eaused by the dishonour and payment ; 

(2) when the person charged and such indorser reside 
at different places, the indorser is entitled to receive such sum 


at the current rate of exchange between the two places ; 


* The words quoted have been inserted by Act II. of 1885, sec. 9. 
Act XIV. of 1882, sec. 3. 


~ 
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(e) the party entitled to compensation may draw a bill 
upon the party liable to compensate him, payable at sight 
or on demand, for the amount due to him, together with all 
expenses properly incurred by him. Such bill must be accom- 
panied by the instrument dishonoured and the protest thereof 
Gf any). If such bill is dishonoured, the party dishonouring the 
same is liable to make compensation thereof in the same man- 
ner as in the case of the original bill. 


CHAPTER XIII. 
SPECIAL RULES oF EVIDENCE. 
118. Until the contrary is proved, 
Presum ptions ag to nego- 


tiable instrumonts— ane presumptions shall be 





(a) that every negotiable instrument was made or drawn 
; ; for consideration, and that every such in- 
of consideration ; 


strument, when it has been accepted, in- 
dorsed, negotiated, or transferred, was accepted, indorsed, 
negotiated, or transferred, for consideration ; 


(6) that every negotiable instrument bearing a date was 
as to date ; made or drawn on such date ; 


(c) that every accepted bill of exchange was accepted 


within a reasonable time after its date 
as totime of acceptance ; a 
and before its maturity ; 


(d) that every transfer of a negotiable instrument was 
as to time of transfer; tmaade before its maturity ; 


(ec) that the indorsements appearing upon a negotiable 
as to orger of indorsee instrument were madein the order in 
ments ; which they appear thereon ; 


(f) that a lost promissory note, bill of exchange, or cheque, 
as to stamp ; was duly stamped ; 


(g) that the holder of a negotiable instrument is a holder 
that holder is a hulder in 10 due course: provided that, where the 
due course. instrument has been obtained from its 
lawful owner, or from any person in lawful custody thereof, 
by means of an offence or fraud, or has been obtained from 
the maker or acceptor thereof by means of an offence or fraud, 
or for unlawful consideration, the burthen of proving that the 
holder is a holder in due course lies upon him. 
46 
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In a suit upon an instrument which has been dis- 
on proof of honoured, the Court shall, on proof of 
protest. — the protest, presume the fact of dis- 
honour, unless and until such fact is disproved. 
120. . No maker of a promissory note, and no drawer 
Estoppel against deny- Of @ bill of exchange or cheque, and no 
ing original validity of acceptor of a bill of exchange for the 
PUREEa IEE: honour of the drawer, shall, in a suit 
thereon by a holder in due course, be permitted to deny the 
validity of the instrument as originally made or drawn. 
121. No maker of a promissory note, and no acceptor 
Eatoppel against deny- Of @ bill of exchange payable to, or to 
ing capacity of payee to the order of, a specified person, shall, in 
eee a suit thereon by a holder in due course, 
be permitted to deny the payee’s capacity, at the date of the 
note or bill, to indorse the same. 
122. No indorser of a negotiable instrument shall, in a 
suit thereon by a subsequent holder, be 
_ Hatoppel against denying permitted to deny the signature or capa- 
Siler igarty. Beare we city to contract of any prior party to 
the instrument. 


CHAPTER XIV. 
Or CRossED CHEQUES. 

123. Where a cheque bears across iis face an addition 
ie denerally, Cr the words ‘and company” or any ab- 
Pe hoe * breviation thereof, between two parallel 
transverse lines, or of two parallel transverse lines simply, 
either with or without the words ‘‘ not negotiable,” that ad- 
dition shall be deemed a crossing, and the cheque shall be 

deemed to be crossed generally. 
124. Where a cheque bears across its face an addition 
Ghauaaccovatapeins of the name of a banker, either with or 
' without the words “ not negotiable,” that 
addition shall be deemed a crossing, and the cheque shall be 
deemed to be crossed specially, and to be crossed to that 


banker. 
125. Whereacheque is uncrossed, 


Crossing afver issue. the holder may cross it generally or speci- 
ally. 
Where a cheque is crossed gencrally, the holder may 
cross it specially. 
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Where a cheque is crossed generally or specially, the 
holder may add the words ‘‘ not negotiable.” 


Where a cheque is crossed specially, the banker to whom 
it is crossed may again cross it specially to another banker, 
his agent, for collection. 


126. Where a cheque is crossed generally, the banker 
Paymentofchequecrossed ON Whom itis drawn shall not pay it 
generally. otherwise than to a banker. 
Where a cheque is crossed specially, the banker on whom 
Payment of cheque cros). it is drawn shall not pay it otherwise 
ned specially. than to the banker to whom it is crossed, 
or his agent, for collection. 


127. Where a cheque is crossed specially to more than 

Payment of cheque cross ONC banker, except when crossed to an 

sed specially more than agent for the purpose of collection, the 

eure banker on whom it is drawn shall refuse 
payment thercof. 


128. Where the banker on whom a crossed cheque is 
Payment indnecourseeof Grawn has paid the same in due course, 
crossed cheque. the banker paying the cheque, and (in 
case such cheque has come to the hands of the payee) the 
drawer thereof, shall respectively be entitled to the samerights, 
and be placed in the same position in all respects, as they 
would respectively be entitled to and placed in if the amount 
of the cheque had been paid to and received by the true owner 
thereof. 


129. Any banker paying a cheque crossed generally 
Paymentofcrossedcheque Otherwise than to a banker, or a cheque 
out of due course. crossed specially otherwise than to the 
banker to whom the same is crossed, or his agent, for collection, 
being a banker, shall be hable to the true owner of the 
cheque for any loss he may sustain owing to the cheque hav- 
ing been so paid. 
130. A person taking a cheque crossed generally or 
Cheque bearing “not specially, bearing in either case the 
negotiable.” words ‘‘not negotiable,” shall not have, 
and shall not be capable of giving, a better title to the cheque 
than that which the person from whom he took 1t had. 
131. A banker who has, in good faith, and without neg- 
Non-lability of banker Hgence, received payment, for a custo- 
receiving payment of mer, of a cheque crossed generally or 
sa specially to himself, shall not, in case the 
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title to the cheque proves defective, incur any liability to the 
true owner of the cheque by reason only of having received 
such payment. 





CHAPTER XV. 
Or BILtuzs 1n SEtTs. 


132. Bills of exchange may be drawn in parts, each 

Bae a aes: part being numbered, and containing a 

provision that it shall continue payable 

only so long as the others remain unpaid. Allthe parts together 

make a set; but the whole set constitutes only one bill, and is 

extinguished when one of the parts, if a separate bill, would 
be extinguished. 

Exception. When a person accepts or indorses different 
parts of the bill in favour of different persons, he and the sub- 
sequent indorsers of each part are liable on such part as if it 
were a separate bill. 

133. As between holders in due course of different parts 

Holder of first acquirea Of the same set, he who first acquired 
part entitled to all. title to his part is entitled to the other 


parts and the money represented by the bill. 





CHAPTER XVI. 
Or INTERNATIONAL Law. 
134. In the absence of a contract to the contrary, the 
boa gates liability of the maker or drawer ofa 
Law governing liability f ° ° < te. bill of h 

gt maker. nocetor, or in oreign promissory note, bill of exchange, 
; of foreign instru- or cheque, 1s regulated in all essential 
| matters by the law of the place where he 
made the instrument, and the respective hebilities of the ac- 
ceptor and indorser by the law of the place where the instru- 

ment is made payable. 

Llustration. 

A bill of exchange war Granwn hy ‘4 in California where the rate of 
interest is 25 per cent, ang asecepted hy B, payable in Washington, where 


the rate of interest os @ per cert. Fore bill is enjtersed im British India, and 
ia dishonored. An action on the billis brought egermst Bin British India. 
Heis nable to pay interest «t the rate of 6 per cent. only ; but, if A is 


eharged as drawe:, 4 7s liavle to pay intcrest at the rate of 25 per cent. 
i135. Where a promissory note, bill of exchange, or 
Law of plica of payment Cheque, is made payable in a different 
Poser ne ainvenany, place from that in which it is made or 
indorsed, the law of the place where it is made payable de- 
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termines what constitutes dishonour, and what notice of dis- 
honour is sufficient. 
Illustration. 

A bill of exchange drawn and indorsed in British India, but accepted 
payable in France, is dishonoured. The indorsee causes it to be protested 
for such dishonour, and gives notice thereof in accordance with the law of 
France, though not in accordance with the rules herein contained in res- 
pect of bills,which are not foreign. The notice is sufficient. 

136. If anegotiable instrument is made, drawn, accept- 
Pdeibamieuk “wader lees ed, or indorsed out of British India, but 
out of British India, but in In accordance with the law of British 
noes nee wore India, the circumstance that any agree- 
ment evidenced by such instrument is invalid according to 
the law of the country wherein it was entered into does not 
invalidate any subsequent acceptance or indorsement made 
thereon in British India. 
137. The law of any foreign country regarding pro- 
Presumption as to foreign Imissory notes, bills of exchange, and 
law. cheques,shall be presumed to be the same 
as that of British India, unless and until the contrary is 
proved. 


a 


CHAPTER XVII.* 
Norarigeés PuBuic. 


138. The Governor-General in Council may, from time 
Power to appoint notaries to time, by notification in the official 
public. Gazette, appoint any person, by name 
or by virtue of his office, to be a notary public under this Act, 
and to exercise his functions as such within any local area, 
and may, by like notification, remove from office any notary 
public appointed under this Act. 
139. The Governor-Gencral in Council may, from time 
Power to make rulesfor to time, by notification in the official 
notaries public. Gazette, make rules consistent with this 
Act for the guidance and control of notaries public appointed 
under this Act, and may, by such rules (among other matters) 
fix the fees payable to such notaries. 


SCHEDULE. 
| Repealed by Act XIT. of 1891.! 


Ch. XVII. bas been inserted by Act If, of 1886, sec. 10. 


[ 367] 
SPECIFIC RELIEF. 


ACT No. I. OF 1877. 


RECEIVED THE G.-G.’s ASSENT ON THE 7TH FEBRUARY 1877. 





An Act to define and amend the law relating to certain kinds of 
Specific Relief. 
WHEREAS it is expedient to define and amend the law re- 


lating to certain kinds of specific relief 
Ereet ie: obtainable in civil suits ; It is hereby 


enacted as follows :— 
PART I.—PRELIMINARY. 


= 1. This Act may be called ‘‘ The 
i a Specific Relief Act, 1877 :” 


It extends to the whole of British India, except the Sche- 
duled Districts as defined in Act No. 


Local extent. XIV of 1874. 
And it shall come into force on the 
Commencement. f.1 1I--- of 


2. [Repealed by Act XII. of 1891.] 


3. In this Act, unless there be some- 
thing repugnant in the subject or context, 

‘obligation’ includes every duty en- 
forceable by law : 


‘trust’ includes every species of express, implied, or con- 
‘ trust.’ structive fiduciary ownership : 


‘trustee’ includes every person holding, expressly, b 
implication, or constructively, a fiduci- 
ary character ; 


Lilustrations. 


(a.) Z bequeaths land to A, ‘ not doubting that he will pay thereout 
an annuity of rupees 1,000 to B for his life. A accepts the bequest. A is 
a trustee within the meaning of this Act, for B, to the extent of the annuity. 

(b.) A is the legal, medical, or spiritual adviser of B. By availing 
himself of his situation as such adviser, A gains some pecuniary advan- 
tage which might otherwise have accrued to B, A is a trustee for B, with- 
in the meaning of this Act, of such advantage. 

(c.) A, being B’s banker, discloses for his own purpose the state of B’s 
account. A is a trustee, within the meaning of this Act, for B, of the benefit 
gained by him by means of such disclosure. 


Interpretation-clause, 


‘ obligation.’ 


* trustee.’ 
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(d.) A, the mortgagee of certain leaseholds, renews the lease in his own 
name. A is a trustee, within the meaning of this Act, of the renewed lease, 
for those interested in the original lease. 


(e.) A, one of several partners, is employed to purchase goods for the 
firm. A unknown to his co-partners, supplies them, at the market-price, 
with goods previously bought by himself when the price was lower, and 
thus makes a considerahle profit. A is a trustec, for his co-partners, with- 
in the meaning of this Act, of the profit so made. 


(f.) A, the manager of B’s indigo-factory, becomes agent for C, a ven- 
dor of indigo seed, and receives, without B’s assent, commission on the 
seed purchased from C for the factory. A is a trustee, within the meaning 
of this Act, for B, of the commission so received. 


(g.) A buys certain land with notice that B has already contracted to 


buy is. A ig a trustee, within the meaning of this Act, for B, of the land 
so bought. 


(h.) A buys land from B, having notice that C is in occupation of the 
land. A omits to make any inquiry as to the nature of C’s interest therein. 
A is a trustee, within the meaning of this Act, for C, to the extent of that 


interest. 

‘settlement’ means any instrument (other than a will or 
aera iss codicil as defined by the Indian Succes- 
sion Act) whereby the destination or de- 
volution of successive intcrests in moveable or immoveable 

property is disposed of or is agreed to be disposed of : 
and all words occurring in this Act, which are defined in 
Words defined in Con- the Indian Contract Act, 1872, shall be 


tract Act. deemed to have the meanings respective- 
ly assigned to them by that Act. 


4. Except where it is herein otherwise expressly enac- 
ted, nothing in this Act shall be deem- 
ed— 

(a) to give any right to relief in respect of any agree- 

ment which is not a contract ; 


(4) to deprive any person of any right to relief, other 


than specific performance, which he may have under any con- 
tract 5; or 


(c) to affect the operation of the Indian Registration 
Act* on documents. 
Specific relief how given. 5. Specific relief is given— 


_ a) by taking possession of certain property and deliver- 
ing it to a claimant; 


(6) by ordering a party to do the very act which he is 


under an obligation to do ; 


* See Act IIL of 1877, sec. 2. 
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.. by preventing a party from doing that which he is 
under an obligation not to do; 

(2) by determining and declaring the rights of parties 
otherwise than by an award of compensation ; or 

(e) by appointing a Receiver. 

6. Specific relief granted under 
Clause (c) of Section 5 is called preven- 
tive relief. 

7. Specific relief cannot be granted 
penaliee "" ‘° for the mere purpose of enforcing a 

penal law. 


Preventive relief. 





PART IT.—Or Speciric RExier. 
CHAPTER I. 
Or Recoverine Possession oF PROPERTY. 
(a).—Possession of Immoveable Property. 
8. <A person entitled to the possession of specific im- 
moveable property may recover it in the 


Recovery of specific im- ° a. 's 
moveable property. manner prescribed by the Code of Civil 
Procedure. 


9. If any person is dispossessed without his consent of 

Suit by person dispos. imMmoveable property otherwise than in 

of immoveable pros due course Of law, he or any person 

claiming through him may, by suit, re- 

cover possession thereof, notwithstanding any other title that 
may be set up in such suit. 


Nothing in this section shall bar any person from suing 
to establish his title to such property and to recover possession 
thereof. 

No suit under this section shall be brought against the 
Government. 

No appeal shall lie from any order or decree passed in 
any suit instituted under this section, nor shall any review of 
any such order or decree be allowed. 

Wotes. 
The mere discontinuance of payment of rent by tenants does not con- 
stitute a dispossession within the meaning of sec. Jof the Specific Relief 
Act. The object of that section is to provide a speedy remedy for that 


class of cases where a person in physical possession of property is forcibly 
disposseased from it against his will and consent.—I, L. R., 14 Cal. 649. 


* See Act XIV. of 1882, sec. 3. 
Here certain words, repealed by Act XII. of 1891, have been omitted. 
47 


a 
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Mere previous possession will not entitle a plaintiff to a decree for the 
recovery of possession except in a suit under sec. 9 of the Specific Relief 
Act, 1877, which mast be brought within siz months from the date of dis- 
possession. Khajah Enaetoolluh Chowdhry v. Kishen Soondur Sarma, 8 
W. R., 389, Ertuza Hossein v. Bany Mistry, I. L. R., 9 Cal. 130, Debi 
Churn Boido v. Issur Chunder Manjee, I. L. B., 9 Cal. 39, Kawa Manjee v. 
Khowasg Nussio, 5 C. L. R., 278, Wise v. Ameerunnissa Khatoon, L. R., 7 
¥.A., 73. Krishnarav Yashvant v. Vasadev Apaji Ghotikar, I. L. R., Bom. 
371, Pemraj Bbavaniram v. Narayan Shivaram Khisti, 1. L. R.,6 Bom. 
215, Mobabeer Pershad v. Mohabecer Singh, I. L. R., 7 Cal. 591: 9C, L. 
R., 164, referred to and explained.—17 Cal. 256. 


Held by the Full Bench (Prinser and Pigor, JJ., dissenting).—A suit 
for the possession of a right to fish in a khal, the soil of which does not be- 
long to the plaintiff, does not come within the provisions of sec. 9 of the 
Specific Relief Act. The right to refer to the ‘‘ Objects and Reasons” of a 
Bill discussed.—19 Cal. ~~ 


The plaintiff suod, under sec. 9 of the Specific Relief Act (I of 1877), 
to recover possession of certain lands which they alleged had been in their 
possession since 1856. They alleged that while retaining possession of the 
said land through caretakers appointed by them, they had been in the 
habit of yearly selling the grass of the land to purchasers who themselves 
cut the grass so purchased ; that in 1878 the grass of the Jand for the en- 
suing year was sold to T; that in the month of August, 1879, the defend- 
ant forcibly dispossessed the plaintiffs of said land and prevented them and 
their servants and T from entering the same. Defendant No. 2 denied the 
dispossession, and disclaimed any interest in the land. Defendants Nos, 1 
and 3 denied that the land in question belonged to the plaintiffs, and alleg- 
ed that it was the property of A, 6f whom defendant No. 1 was manager, 
and No. 3 the lessee of the said land. They also alleged that the plain- 
tiffs had tried to take forcible possession of the said land, and that defend- 
ant No. 1, acting on A’s behalf, prevented them. They submitted that A 
was a necessary party to the suit. Held that the three defeudants were 
properly made parties to the suit, and that A was not a necessary party. 
Defendant No. 1 (the lessee) had the physical occupation of the land sued 
for ; but all three defendants not having made any declaration, in taking 

ssession, that it was taken for oue or two of their number, acquired it 
jointly, and banded on a derivative possession to the actual occupant 
which as against third parties ranked as their own. If it was properly 
assumed, they aljl had a right to defend it; if not, they might all be called 
on for restitution. As to A, he was not actually in possession, and had 
taken no personal part in the dispossession. He was said to be owner, but 
that did not imply that he committed the alleged acts of defendants, or 
insisted on his ownership. As he had not the physical possession of the 
land, it could not be assumed that he had the jural possession merely on the 
assertion of the defendants. He, therefore, having done no palpable wrong, 
was nota necessary party. Held, aiso, the defendant No. 2 was properly 
made a defendant, and that, in case the dispossession should be establish- 
ed, he should be retained as a defendant notwithstanding his disclaimer. 
It was possible that No. 3 held the land on terms beneficis! to No. 2, and 
the disclaimer in the present suit would not estop No. 2 from enforcing 
these terms in a Bubsequent suit against No. 3. Where, under a contract 
between A and B, an exclusive occupationof immoveable property is given 
to A, he ia the proper plaintiff in a suit for possession brought under sec. 
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9 of the Specific Relief Act (1 of 1877). If B desires to sue immediately 
on the possessory right, he should sue in A’s name, though for an injury 
to the reversion he (B) may properly sue in his own name. The intention 
of the Specific Relief Act (1 of 1877), sec. 9, is not to be frustrated by any 
private arrangement under which the ejector has acted, or by which he 
may consent to hold on behalf of some other person. As between him and 
that person, his possession may be that of an agent, but to the former 
holder, he is the dispossessor : possession derived from him cannot be su pe- 
rior to his, and (the right of suit being given in general terms) is equally 
subject, as his, to the result of proceedings taken within the prescribed six 
months. A person who has been ejected from his property, in suing to re- 
cover it under sec. 9 of the Specific Relief Act (1 of 1877), may sue the ac- 
tual ejector or the person under whose orders or by whose authority the 
actual ejector has acted, or he may sue both ; but the wrong-doer who haa 
taken possession is the one from whom primarily it is to be reclaimed. If a 
third party desire to maintain the expulsion as an act done on his behalf, 
it isfor him to come forward and avow it. He may claim to be admitted 
asa defendant ; but if he had himself a right to do what his agent has 
done, his right and his authority may be pleaded by the agent, and will be 
an effectual answer. The alleged owner or principal, therefore, is not a 
necessary party for the protection of the agent. The suit against the latter 
will fail it he acted on due authority, where that autbority is shown. In 
a suit for ejectment a mere misstatement of the area of the land sought to 
be recovered, ought not to be regarded as anything more than a “ false 
demonstration.” If the space is precisely defined by other description, the 
statement of its measurement in square yards may be treated as surplus- 
age, aud of no consequence.—5 Bom. 208. 


Tt is no answer to a suit for possession under sec. 9 of the Specific Re- 
lief Act, brought against a mortgagor by a mortgagee who has been forci- 
bly dispossessed by the mortgagor, to allege that the mortgage and posses- 
sion under it were obtained by the fraud of the mortgagee. The mortga- 


gor’s proper remedy was by way of a suit to set aside the mortgage and re-. 
cover possession.—5 Bom. 446. 


A trespasser who has been dispossessed is not entitled to bring a suit 
under sec. 9 of the Specific Relief Act I of 1879 or under Bombay Act ITI 
of 1876 to recover possession. Dadubhai Narsidas v. The Sub-Collector of 
Broach (7 Bom. H. C. Rep., 82, A. C. J.), Krishnaravy Yashavant v. Vasu- 
dev Apaji Ghotikar (I. L. R., 8 Bom. 371) and Virjivandas Madhavdas », 
Mahomed Alikhan Ibrahimkhau (I. L. R., 5 Bom., 208) referred to.—15 
Bom. 685. 

A possessory suit lies under sec, 9 of the Specific Relief Act when 
plaintiff’s possession has been partially as well as when it has been wholly 
disturbed.—3 Madr. 280. 


A right of ferry is immoveable property or an interest therein within 
the meaning of Specific Relief Act, sec. 9.—13 Madr. 54. 


Per Epes, C. J., Srratcnr and Tyrrreni, J. J, (Maumoopn, J., dissents. 
ente.) Section 9 of the Specific Relief Act is intended to provide a special 
summary remedy for a person who, being, whatever his title, in posses- 
sion of immovable property, isonsted therefrom. That section does not 
debar a person who has been ousted by a trespasser from the possession of 
immovable property to which he has merely a possessory title from bring- 
ing a suit in ejectment on his possessory title after the lapse of six months 
from the date of hig dispossession. Davison v. Gent, Asher v. Whitlock, 
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Wise v. Ameer-unnissa Khatoon, Pemraj Bhavaniram v. Narayan Shiva- 
ram Khisti, Krishnarav Yashvant v. Vasudev Apaji Ghotikar and Muham- 
mad Yusuf v. Sukh Nath referred to. Per Maumooo J. A person who is 
suing upou @ merely possessory title to recover possession of immovable pro- 
perty against a person who has ousted him, muat bring his suit, if at all, 
under sec.9 of Act I of 1877, and therefore within six months from the date 
of his dispossession.—13 Al. 537. 


See I. L. R., 4 Madr. 217, noted under sec. 622 of the Civil Procedure 
Code; 3 Madr. 104, noted under sec. 331 of the Civil Procedure Code. 
(6).——Possession of Moveable Property. 


10. <A person entitled to the possession of specific move- 
able property may recover the same in 
the manner prescribed by the Code of 
Civil Procedure.* 

Explanation I.—A trustee may sue under this section 
for the possession of property to the beneficial interest in 
which the person for whom he is trustee is entitled. 

Explanation II.—A special or temporary right to the pre- 
sent possession of property is sufficient to support a suit under 
this section. 


cific 


Illustrations. 


(a.) A bequeaths land to B for his life, with remainder to C. <A dies. 
B enters on the land, but C, without B’s consent, obtains possession of the 
title-deeds. B may recover them from C. 

(b.) A pledges certain jewels to B to secure a loan. B disposes of them 
before be is entitled to do so. A, without having paid or tendered the 
amount of the loan, sues B for possession of the jewels. The suit should be 
dismissed, as A is not entitled to their possession, whatever right he may 
have to secure their safe custody. 

(c.) A receives a letter addressed to him by B. B gets back the letter 
without A’s consent. A has such a property therein as entitles him to re- 
cover it from B. 

(d.) A deposits books and papers for safe custody with B. B loses them, 
and © finds them, but refuses to deliver them to B when demanded. B may 
recover them from C, subject to C’s right, if any, under sec. 168 of the 
Indian Contract Act, 1872. 

(e.) A, a whurehouse-keeper, is charged with the delivery of certain 
a to Z, which B takes out of A’s possession. A may sue B for the 
goods, 


11. Any person having the possession or control of a 
re articular article of moveable property, 
iability of person in ° ° 
session, not asowner,to Of which he is not the owner, may be 
deliver to person eariled compelled specifically to deliver it to the 
o immediate possession. ° * : ° 
: ; person entitled to its immediate posses- 
gion, in any of the following cases :— 





* Bee Act XIV. of 1882, Sec. 8. 
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when the thing claimed is held by the defendant as 

the agent or trustee of the claimant ; 

(6) when compensation in money would not afford the 
claimant adequate relief for the loss of the thing claimed ; 

(*) when it would be extremely difficult to ascertain the 
actual damage caused by its loss ; 

(d) when the possession of the thing claimed has been 
wrongfully transferred from the claimant. 


Illustrations. 

of clause (a).—A, proceeding to Europe, leaves his furniture in charge 
of B as his agent during his absence. 3B, without A’s authority, pledges 
the furniture to C, and C, knowing that B had no right to-pledge the fur- 
niture, advertises it for sale. .C may be compelled to deliver the furniture 
to A, for he holds it as A’s trustee. 

of clause (b).—Z has got possession of an idol belonging to A’s 
family, and of which A is the proper custodian. Z may be compelled to 
deliver the idol to A. 

of clause (c).—A is entitled to a picture by adead painter and a pair 
of rare china vases. B has possession of them. The articles are of too 
special a character to bear an ascertainable market-value. B may be com- 
pelled to deliver them to A. 


CHAPTERII. 
Or THE SPECIFIC PERFORMANCE OF CONTRACTS. 
(a) Contracts which may be specifically enforced. 


12. Except as otherwise provided in this chapter, the 

Cases in which specific specific performance of any contract 

performance enforceable. Mmay,in the discretion of the Court, be 
enforced— 


(a) when the act agreed to be done is in the performance, 
‘wholly or partly, of a trust ; 

(6) when there exists no standard for ascertaining the 
actual damage caused by the non-performance of the act 
‘agreed to be done ; 

(c) when the act agreed to be done is such that pecuniar 
compensation for its non-performance would not afford ad- 
equate relief ; or 

(d) when it is probable that pecuniary compensation can- 
is be got for the non-performance of the act agreed to be 
‘done. 

Explanation.—Unless and until the contrary is proved, 
the Court shall presume that the breach of a contract to trans- 
fer immoveable property cannot be adequately relieved by 
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compensation in money, and that the breach of a contract to 
transfer moveable property can be thus relieved. 


Lilustrations. 

of clause (a).—A holds certain stock in trust for B. A wrongfully dis- 
poses of the stock. The law creates an obligation ox A to restore the same 
quantity of stock to B, and B may enforce specific performance of this ob- 
ligation.* 

of clause (b).—A agrees to buy, and B agrees to sell, a picture by a 
dead painter and two rare China vases. A may compel B specifically to 
perform this contract, for there is no standard for ascertaining the actual 
damage which would be caused by its non-performance. 

of clause (c).—A. contracts with B to sell him a house for, Rs, 1,000. B 
is entitled to a decree directing Ato convey the house to him, he paying 
the purchase-money. 

In consideration of being released from certain obligations imposed on 
it by its Act of Incorporation, a railway-company contract with Z to make 
an archway through theie railway to connect lands of Z severed by the 
railway, to constructa road between certain specified points, to pay a cer- 
tain annual sum towards the maintenance of this road, and also to con- 
struct a siding and a wharf as specified in the contract. Z is entitled to 
have this contract specifically enforced, for his interest in its performance 
cannot be adequately compensated for by money ; and the Court may ap- 
point a proper person to superintend the construction of the archway, road, 
siding, and wharf. 

A contracts to sell, and B contracts to buy, a certain number of rail- 
way-shares of a particular description. A refuses to complete the sale. 3B 
may compel A specifically to perform this agreement, for the shares are 
limited in number and not always to be had in the market, and their pos- 
session carries with it the status of a shareholder, which cannot otherwise 
be procured. 


A contracts with B to paint a picture for B, who agrees to pay there- 
for Rs. 1,000. The picture is painted. Bis entitled to have it delivered 
to him on payment or tender of the Rs. 1,000. 


of clause (d).—A transfers without endorsement, but for valuable con- 
sideration, a promissory note to B. A becomes insolvent, and C is appoint- 
ed his assignee. B may compel C to endorse the note, for C has succeeded 
to A’a liabilities, and a decree for pecuuiary compensation for not endors-« 
ing the note would be fruitiess. 


Note. 

The plaintiffs, alleging that the defendants, having executed in their 
favour and delivered to them a bond, the consideration for which was money 
due to them for rent of land and ona former bond, had received it back 
for registration, and, refusing to register it, had retained it, sued the de- 
fendants to have a similar bond executed and registered. Per MaumMmoop, 
J.—That it was donbtful whether the suit could be regarded as a suit for 





* The firat iMuatration is repealed by Act II. of 1882 (The Indian Trusts Act) as to 
the territories respectively administered by the Governor of Madras in Council, the 
Lieu 


tenant-Governors of the North-Western Provinces and the Panjnb, and the Chief 

~~‘asioners of Ondh, the Central Provinces, Coorg, and Assam. The said illus 
Syn when the said Act II. of 1882 is extended to other territories, be repealed 
territories. 
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specific performance of a contract, and whether the only remedy open to 
the plaintiffs was not a suit for the money. It was only on the hypothesis 
that the mere writing of the original bond, in the absence of the registra- 
tion and final delivery, did not amount toa performance of the contract, 
that the suit was entertainable at all. That, assuming the suit to be one for 
specific performance of a contract, the plaintiffs were not entitled to the 
specific relief which they sought, since they could obtain their full remedy 
by suing for the money in respect of which the fresh bond was sought te 
be executed ; and they had failed to prove the exact terms of the original 
bond. Observations on the nature of the evidence required to prove a con- 
tract of which specific performance is sought. Per S1caxrr, C. J.—That the 
suit was bad in form and substance, and there was no ground for the remedy 
by specific performance of a contract. If the alleged bond were in exiat- 
ence, a suit simply and directly for the recovery of the money claimed by 
the plaintiffs would have sufficed, for in such a suit facts relating to the 
loss or concealment of the bond might have been proved,’ and under the 
circumstances secondary evidence at least of the terms of the bond might 
have been admissible, or the plaintiffs might have found themselves ina 
position to make out their claim by other evidence ; but if the plaintiffs 
considered it material to their case to have their claim on the bond, the 
loss or destruction of which could not be doubted, their proper course of 
proceeding was by a suit to restore the terms of the lost bond, or, as it was 
said in Courts of Equity in England, by a suit to obtain the benefit of the 
lost deed or instrument ; and that, if the suit could be taken to be one af- 
fording such aremedy, it contained nosufficient materials to warrant it 
being held that the bond was of the tenor and in the terms alleged by the 
plaintiffs.—I. L. R., 5 Al. 44. 
13. Notwithstanding anything contained in section 56 
Contract of which the Of the Indian Contract Act, a contract 
subject has partially ceass 18 not wholly impossible of performance 
ad. LorexiBe: because a portion of its subject-matter, 


existing at its date, has ceased to exist at the time of the per- 


formance. 
Illustrations. 


(a.) A contracts to sell a house toB fora lakh of Rupees. The day 
after the contract is made the house is destroyed by a cyclone. B may be 
compelled to perform his part of the contract by paying the purehase- 


money. 
(d.) In consideration of a sum of money payable by B, A contracts to 


grant an annuity to B for B’s life. The day after the contract has been 
made, B is thrown from his horse and killed. 3B’s representative may be 


compelled to pay the purchase-money. 
14. Where a party to a contract is unable to perform 
Specific performance of the whole of his part of it, but the part 
part of contract where which must be left unperformed bears 
part unperformed is small. only a small proportion to the whole in 
value, and admits of compensation in money, the Court may, 
at the suit of either party, direct the specific performance of 
so much of the contract as can be performed, and award com- 
pensation in money for the deficiency. 
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Illustrations. 


(a.) A contracts to sell to B a piece of land consisting of 100 bighas. It 
turns out that 98 bighas of the land belong to A,and the two remaining 
bighas to a stranger who refuses to part with them. The two bighas are 
not necessary for the use or enjoyment of the 98 bighas, nor so important 
for such use or enjoyment that the loss of them may not be made good in 
money. A may be directed, at the suit of B, toconvey to B the 98 bighas, 
and to make compensation to him for not conveying the two remaining 
bighas ; or B may be directed, at the suit of A, to pay to A, on receiving the 
conveyance and possession of the land, the stipulated purchase-money, leas 
a sam awarded as compensation for the deficiency. 


(0.) In a contract for the sale and purchase of a house and lands for 
two lukhs of rupees, it is agreed that part of the furniture should be taken 
at a valuation. The Court raay direct specific performance of the contract, 
notwithstanding the parties are unable to agree asto the valuation of the 
furniture, and may either have the furniture valued in the suit and in- 
aoe it in the decree for specific performance, or may confine its decree to 
the Louse. 


15. Where a party to a contract is unable to perform 
Specific performacne of tHe. Whole of his part of it, and the part 
part of contract. where Which must be left unperformed formsa 
/ anperformed is considerable portion of the whole, or 
does notadmit of compensation in money, 

he is not entitled to obtain a decree for specific performance. 
But the Court may, at the suit of the other party, direct the 
party in default to perform specifically so much of his part of 
the contract as he can perform, provided that the plaintiff re- 
linquishes all claim to further performance, and all right to 
compensation, either for the deficiency, or for the loss or 
damage sustained by him through the default of the defendant. 


Illustrations. 


(a.) A contracts to sell to B a piece of land consisting of 100 bighas. 
It turns out that 50 bighas of the land belong to A, and the other 50 
bighas to a stranger, who refuses to part with them. A cannot obtain a de- 
cree against B for the specific performance of the contract ; but, if B is 
willing to pay the price agreed upon, and to take the 50 bighas which be- 
long to A, waiving all right to compensation either for the deficiency or 
for loss sustained by him through A’s neglect or default, B is entitled to 
# decree directing A to convey those 50 bighas to him on payment of the 
purchase-money. 


(b.) A contracts to sell to B an estate with a house and garden for a 
lakh of rupees. The garden is important for the enjoymemt of the house. 
Et turns out that A is unable to convey the garden. A cannot obtain a 
decree against B for the specific performance of the contract ; but, if B is 
willing to pay the price agreed upon, and to take the estate and house 
without the garden, waiving all rights to compensation either for the de- 
ficiency or for loss sustained by him through A’s neglect or default, B is 
entitled to a decree directing A to convey the house to him on payment of 
the purchase-money. 
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16. When a part of a contract, which, taken by itself, 
Specific performance otf C2N and ought to be specifically perform- 
independent part of a con- ed, stands ona separate an indepen- 
Sree dent footing from another part of the 
same contract which cannot or ought not to be specifically 
performed, the Court may direct specific performance of the 
former part. 

17%. The Court shall not direct the specific performance 

Bar in other cases of Of @ part of a contract except in cases 
specific performance of Coming under one or other of the three 
ERE OE CONRIBEY last preceding sections. 

Note. . 
See I. L. R., 6 Cal. 328, noted under section 44 of the Civil Pro- 
cedure Code. 

18. Where a person contracts to sell or let certain pro- 

Parchaser’s riehts Perty, having only an imperfect title 
against vendor with imper thereto, the purchaser or lessee (except 
pre eles as otherwise provided by this chapter) 
has the following rights :— 

(a) if the vendor or lessor has, subsequently to the sale 
or lease, acquired any interest in the property, the purchaser 
or lessee may compel him to make good the contract out of 
such interest ; 

(3) where the concurrence of other persons is necessary 
to validate the title, and they are bound to convey at the 
vendor’s or lessor’s request, the purchaser or lessee may com- 
pel him to procure such concurrence ; 

(ec) where the vendor professes to sell unincumbered pro- 
perty, but the property is mortgaged for an amount not ex- 
ceeding the purchase-money, and the vendor has, in fact, only 
a right to redeem it, the purchaser may compel him to redeem 
the mortgage, and to obtain a conveyance from the mortgagee ; 

(a) where the vendor or lessor sues for specific perfor- 
mance of the contract, and the suit is dismissed on the ground 
of his imperfect title, the defendant has a right to areturn of 
his deposit (if any) with interest thereon, to his costs of the 
suit, and to a lien for such deposit, interest, and costs on the 
interest of the vendor or lessorin the property agreed to be 


sold or let. 
N ote. 
A. member of an undivided Hindu family, consisting of himself, his 
adoptive son and his uncle, sold certain land beloging to the family to the 
plaintiff. In a suit by the plaintiff for a declaration of his title to, and 
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for possession of, the land, it appeared that the sale was not justified 
by any circumstances of family necessity ; and that the above-mentioned 
adoptive son was the son of the paternal uncle of the adoptive father. 
During the pendency of the suit the undivided uncle died, having made a 
gift of his property to his daughter-in-law :—Held, (1) that the adoption 
“was not invalid by reason of the above-mentioned circumstance ; (2) that 
the gift by the undivided uncle to his daughter-in-law was invalid; (3) that 
the plaintiff was entitled to a moiety of the land sold to bim.—I. L. K., 14 
Madr. 459. 
19. Any person suing for the specific performance of a 
Power to award com- contract may also ask for compensation 
pengation in certain cases. for its breach, either in addition to, or 
in substitution for, such performance. 


If in any such suit the Court decides that specific perfor- 
mance ought not to be granted, but that there is a contract 
between the partics which has been broken by the defendant, 
and that the plaintiff is entitled to compensation for that 
breach, it shall award him compensation accordingly. 

If in any such suit the Court decides that specific per- 
formance ought to be granted, but that it is not sufficient to 
satisfy the justice of the case, and that some compensation 
for breach of the contract should also be made to the plaintiff, 
it shall award him such compensation accordingly. 

Compensation awarded under this section may be asses- 
sed in such manner as the Court may direct. 

Explanatéion.— The circumstance that the contract has be- 
come incapable of specific performance, does not preclude the 
Court from exercising the jurisdiction conferred by this sec- 
tion. 

Illustrations. 


of the second paragraph :—A contracts to sella hundred maunds of 
rice to 3%. 8 brings a suit to compel A to perform the contract or to pay 
compensation. The Court is of opinion that A has made a valid contract, 
and has broken it, without excuse, to the injary of B, but that specific per- 
formance is not the proper remedy. It shall award to Bsuch compensation 
as it deems just. 

of the third paragraph :—A contracts with B to sell him a house for 
Rupees 1,000, the price to be paid and the possession given on the Ist 
January 1877. A fails to perform his part of the contract, and B brings his 
suit for specific performance and compensation, which is decided in his 
favour on the Ist January 1878. The decree may, besides ordering specific 
performance, award te B compensation for any loss which he has sustained 
by A’s refasal. 

of the Explanation :—A, a purchaser, sues B, his vendor, for specific 
performance of a contract for the sale of a patent. Before the hearing of 
the suit, the patent expires. The Court may award A compensation for the 
non-perfermance of the contract, and may, if necessary, amend the plaint 
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A sues for the specific performance of a resolution passed by the direc- 
tors of a public company, under which he was entitled to have a certain 
number of shares allotted to him, and for compensation for the non-perfor- 
mance of the resolutiou. Alithe shares had been allotted before the ins- 
titution of the suit. The Court may, under this section, award A compen- 
sation for the non-performauce. 


Note —Seel. L. R., $ Cal. 963, noted under sec. 28 of the Civil Pro. Code. 


20. <A contract, otherwise proper to be specifically en- 
Liquidation er Jadiaaws forced, may be thus enforced, though a 
not w bar to speciic per- sum be named in it as the amount to be 
Reet paid in case of its breach, and the party 
in defalut is willing to pay the same. 
Illustration. = 


A contracts to grant B an underlease of property held by A under C, 
and that he willapply to C for a livense necessary to the validity of the 
underlease, and that, if the license is not procured, A will pay B Rs. 10,000. 
A refuses to apply for the license, aud offers to pay B the Rs. 10,000. B 
is nevertheless entitled to have the contract specifically enforced if C con- 
sents to give the license. 

Note. 

The defendant signed an agreement in England with a Railway Com- 
pany, whereby he contracted to serve the company exclusively for four 
years in India under a penalty of £100. The defendant having come te 
India at the expense of the company aud served it for two years, left its 
service for that of another employer, alleging that he had not been faily 
treated by a locomotive superintendent :— Held, (lL) that the instrument 
executed by the defendant was an agreement merely and did not require 
to be stamped as a bond ; (2) that the defendant had no right to rescind 
the agreement and the plaintiff company was entitled to and interlocutory 
injunction restraining defendant from serving others on the terms that the 
plaintiff company should consent to retain him in its employ —I. L. R., 
14 Madr. 18. 


Contracts which cannot be specifically enforced. 


Contracts not specifical- 21. The following contracts can- 
ly enforceable. not be specifically enforced :— 

(a) a contract for the non-performance of which com- 
pensation in money is an adequate relief ; 

(6) a contract which runs into such minute or numerous 
details, or which is so dependent on the personal qualifica- 
tions or volition of the parties, or otherwise from its nature 1s 
such, that the Court cannot enforce specific performance of 
its material terms ; 


(c) a contract the terms of which the Court cannot find 
with reasonable certainty ; 
(d) a contract which is in its nature revocable ; 


(e) a contract made by trustees either in excess of their 
powers or in breach of their trust ; 


SPECIFIC RELIEF. [Sec. 21. 


(/) a contract made by or on behalf of a corporation or 
public company created for special purposes, or by the promo- 
ters of such company, which is in excess of its powers ; 


(g) a contract the performance of which involves the per- 
formance of a continuous duty extending over a longer period 
than three years from its date ; 


(4) a contract of which a material part of the subject- 
matter, supposed by both parties to exist, has, before it has 
been made, ceased to exist. 


And, save as provided by the Code of Civil Procedure,* no 
contract to refer a controversy to arbitration shall be speci- 
fically enforced ; but if any person who has made such a con- 
tract, and has refused to perform it, sues in respect of any 
subject which he has contracted to refer, the existence of such 
contract shall bar the suit. 


Illustrations. 


to (a).—A contracts to sell, and B contracts to buy, a lakh of rupees 
in the four per cent. loan of the Government of India : 

A contracts to sell, and B contracts to buy, 40 chosts of Indigo at 
Rupees 1,000 per chest : 

In consideration of certain property having been transferred by A to 
B, B contracts to open a credit in A’s favour to the eaztent of Rs. 10,000, and 
to honour A’s dratts to that amount. 

The above contracts cannot be specifically enforced, for, in the first 
and the second, both A and B, and in the third A, would be reimbursed by 
compensation in money. 

to (b).—A contracts to render personal service to B: 

A contracts to employ B on personal service : 

A, an author, contracts with B, a publisher, to complete a literary 
work. 

B cannot enforce specific performance of these contracts. 

A contracts to buy B’s business at the amount of a valuation to be 
made by two valuers, one to be named by A, and the other by B. A and B 
each name a valuer, but, before the valuation is made, A instructs his 
valuer not to proceed : 

By a charter-party entered into in Calcutta between A, the owner ofa 
ship, and B, the charterer, it is agreed that the ship shall proceed to Ran- 
goon, and there load a cargo of rice. and thence proceed to London, freight 
to be paid, one-third on arrival at Rangoon, and two-thirds on delivery of 
the cargo in London: 

A lets land to B, and B contracts to cultivate it in a particular man- 
ner for three yeara next after the date of the lease : 

A and Becontract that, in consideration of annual advances to be made 
by A, B will, for three years next after the date of the contract, grow par- 


* See Act XIV. of 1882, sec. 3. 
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ticular crops on the land in his possession, and deliver them to A when cut 
and ready for delivery : 


A contracts with B that, in cousideration of Rs. 1,000 to be paid to 
him by B, he will paint a picture for Lb : 


A contracts with B to execute certain works which the Court cannot 
superintend : 

A contracts to supply B with all the goods of a certain class which B 
may require : 

A contracts with B to take from B a lease of a certain house for a speci- 
fied term, at a specified rent, “if the drawing-room is handsomely decor- 
ated,” even if it is held to have so much certainty that compensation can 
be recovered for its breach : 

A contracts to marry B: 


The above contracts cannot be specifically enforced. 


to (c).—A the owner of a refreshment-room, contracts with B to give him 
accommodation there for the sale of his goods, and to furnish him with the 
necessary appliances. <A refuses to perform his contract. The case is one 
for compensation, and not tor specific performance, the amount and nature 
of the accommodation and appliauces being undetined. 


to (d).—A and B contract to become partners in a certain business, 
the contract not specifying the duration of the proposed partnership. This 
contract cannot be specifically performed, tor, if it were so performed, 
either A or B might at once dissolve the partuership. 


to (e).—A is a trustee of land with power to lease it for seven years. 
He enters into a contract with LB to grant » lease of the land for seven 
years, witb a covenant to renew the lease at the expiry of the term. Vhis 
contract cannot be specifically enforced. 


The directors of a compauy have power to sell the concern with the 
sanction of a general meeting of the shareholders. They contract to sell 
it without any such sanction. This contract cannot be specifically euforced. 

The trustees, A aud B, empowered to sell trust-property worth a 
lakh of rupees, contract to sell it to C for Rs. 30,000. The contract is so 
disadvantageous as to be a breach of trust. C cannot enforce its specific 
performance. 

The promoters of a company for working mines contract that the 
company, when furmed, shall purchase certain mineral property. They 
take no proper precautions to ascertain the value of such property, and in 
fact agree to pay an extravagant price therefor. They also stipulate that 
the vendors shall give them a bonus out of the purchase-money. This con- 
tract cannot be specifically enforced. 


to (f ).—A company, existing for the sole purpose of making and work- 
ing a railway, contracts for the purchase of a piece of land for the purposo 
of erecting a cotton-mill thereon. This contract cannot be specifically 
enforced. 

to (g).—A contracts to iet for twenty-one years to B the right to use 
such part of a certain railway made by A as was upon B’s land, and that 
B should have a right of running carriages over the whole line on certain 
terms, and might require A to supply the necessary engine-power, and that 
A should, during the term, keep the whole railway in good repair. Specific 
performance of this contract must be refused to B. © ne 
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(h).—A contracts to pay an annuity to B for the lives of C and D. 
It turns out that, at the date of the contract, C, though supposed by A and 
B to be alive, was dead. Thecontract cannot be specifically performed. 


Notes. 

A contract to sell goods contained the following clause :—“ That any 
dispute arising hereafter shall be settled by the selling broker, whose deci- 
sion shall be final.” Ina suit to recover damages for breauh of the con- 
tract, the defendant pleaded, that the dispute should have been referred 
to the decision of the selling broker, and that the suit was, therefore, bar- 
red under sec. 21 of the Specific Relief Act, the latter clause of which pro- 
vides that ‘‘ save as provided by the Codeof Civil Procedure no contract to 
refer a controversy to arbitration shall be specifically enforced ; bdtif any 
person, who has made such a contract, and has refused to perform it, sues 
in respect of any subject which he has contract to refer, the existence of 
such contract shall bar the suit.’ Held, that before that section could be 
relied upon, it must be shown that the plaintiff had refused to refer to 
arbitration; and that the filing of the plaint was not such a refusal.— 


I. L. R., 5 Cal. 498. 


The plaintiff was the widow of one Pitambar Nathu, who was the son 
of one Nathu Jadowji. Nathu Jadowji had three sons, v1z., Morarji, Pitam- 
bar, and the defendant, Carsandas, and all lived together as a joint family. 
The plaintiff was married to Pitambar about thirty years previously to this 
suit, she being then eleven yearsof age: Pitambar died when he was four- 
teen years old, before the plaintiff had attained puberty, and while she was 
still living with ber parents. After her husband’s death she went to the 
house of her father-in-law, Nathu Jadowji, aud was residing there at the 
time of his death. He died intestate in 1°81, leaving moveabie and immo- 
veable property of the value of Rs. 1,50,000, all of which was admittedly 
self-acquired property. His widow (Lalvahu) and two sons, via., Morarji 
and the defendant, Cursandas, survived him. Morarji died in 1883. After 
Nathu's death, the plaintiff continued for a time to reside in the family 
house with Cursandas. Disputes, however, arose, and she left the house, 
and went to reside with her brother. She now sued her brother-in-law, 
Cursandas, for maintenance, alleging that she had been obliged to leave 
his house in consequence of ill-treatment. She claimed Rs. 1,000 per month 
by way of maintenance, and also prayed for the delivery of vertnin orna- 

ments belonging to her, which she said were in the defendant’s possession. 
The defendant denied possession of the plaintiff’s ornaments ; and, as to 
her claim for maintenance, he contended that all the property of his father. 
Nathu Jadowji, was self-acquired, and that, as such, the plaintiff's husband, 
Pitambar, had never any interest in it, having pre-deceased Nathnu, aud 
that she was, therefore, not entitled to maintenance out of it. He stated, 


however, that he was willing to maintain her if she would return to his 
house, and live with his family. 


Held, that the plaintiff being, as Pitambar’s widow, a member of her 
husband’s undivided family, was entitled to maintenance from the defend- 
ant. Upon Nathu’s death, intestate, his property devolved npon his sons 

Morarja and Cursandas) as ancestral property for the benefit of the un- 
ivided family, of which he (Nathu) was in his life-time the head; or, in 
other words, subject to the incidents to which ancestral property is liable. 
If one of such sons had been disqualified from inheriting by reason of idiot- 
cy, &c., he, though a member of the undivided family, would only be en- 
titled to maintenance. The plaintiff, by reason of her sex, was disqualified 
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from inheriting in competition with males, but none the Jess was she en- 
titled to maintenance out of the ancestral estate which had devolved upon 
the males, with whom she constituted an undivided family. 


Where a widowed sister-in-law claims maintenance from a brother-in- 
law, the only question for the Conrt to consider is, whether the brother- 
in-law has ancestral property in his hands. 


Held, also, that the plaintiff being legally entitled to clarm maintenanes 
from the defendant, she was entitled to separate maintenance, and that the 
defendant, could not insist upon her living in his house. 

The property left by Nathu at his death was of the value of Rupees 
1,50,000. 

Held, that an allowance of Rs. 40 per month should be paid to the 
plaintiff by the defendant as maintenance, Jf Pitambar, (the plaintiff's 
husband), bad survived his father Nathu, the share of Nathu’s property, 
(deducting one-fourth for Lalvahu, the widow of Nathu), which would 
have devolved on him would have been a little less than Rs. 40,000, or Rs. 
1,600 per annum at 4 per cent.,—that is, Rs. 133 per month. The plaintiff 
could not be allowed more than the interest on that sum. By analogy to the 
case of a deserted wife’s claim for maintenance against her husband, the 
plaintiff onght not to be allowed less than one-third of such interest, her 
husband having left no sons. 


The defendant alleged that, after the plaintiff had left his house, an 
agreement had been made between them to refer their dispute to arbitra- 
tion, that the agreement of reference had been actually signed, but that, 
on the day fixed by the arbitrators for making their award, the plaintiff 
had given notice to them not to make an award, and, accordingly, they had 
not done so. The defendant contended that, by reason of this agreement, 
the plaintiff's suit was barred by sec. 21 of the Specific Relief Act I of 1877. 


The alleged agreement to refer was in the following terms :-— 


“The Bhai Dossa Morarji and Dwarkadas Damodar. We, the under- 
signed two persons, give in writing to you as follows :—We used to reside 
and act in the house together in peace and harmony. Lately, a few days 
ago, in consequence of a disagreement amongst the women, Vahbu Kuver- 
vabu resided separately. Upon persuation having been used towarda her, 
Vahu Kuvervahu again resides in the house together with the rest : so now 
all are residing in the house in peace and harmony. If any occasion should 
arise, and if any disagreement should take piace amongst the women, in 
order to find a remedy for that, we, the undersigned t.wo persons, give in 
writing to you as follows :—As to whatever award or settlement you, two 
persons, together will make in accordance therewith, we agree to receive or 
pay. As to that, wo are truly to act on our true religious faith ; and we 
have written and delivered this writing of our free will and pleasure. The 
same is agreed to and approved of by our heirs and representatives, all ; the 
llth Jyesth Vadya, Samvat 1939, the day of the event, Friday, the lat June, 
1883. And as to this, you are truly to make and deliver a settlement with- 
in fifteen days’ time.’’ 


Held, that the plaintiff’s suit was not barred. The agreement did not 
indicate what was the subject-matter to be referred, and there was no evi- 
dence to show that the plaintiff’s claim to maintenance had been laid before 
the arbitrators, or that the plaintiff had refused to perform her agreement 
to refer in reference to that claim. Nor was there any evidence to show 
tne time at which the plaintiff withdrow from the arbitration—whethor be- 
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fore or after the time allowed to the arbitrators to make and publish their 
award, viz., fifteen days. If the latter, her withdrawal could not, in any 
view of the section, be held to be a refusal on her part to perform her ag- 
reement to refer. Even if the plaintiff’s withdrawal was unjustifiable, it 
appeared that the defendant bad taken no steps, under sec. 523 of the Civil 
Procedure Code (Act XIV of 1882), to have the agreement filed in Court, 
aud thus render her withdrawal of no effect. There was nothing to show 
that the defendant did not acquiesce in it. 

Quaere, whether the above agreement was not void by reason of un- 
certainty. 

Quaere, whether the actual submission of a subject in dispute to named 
arbitrators, followed by the attempt of one of the parties to such suabmis- 
sion, to withdraw from or to prevent an award being made upon the sub- 
mission, falls within the concluding paragraph of sec. 21 of the Specific 
Relief Act I of 1877.—11 Bom. 199. 

The parties to a suit applied for an adjournment of it on the ground 
that they had agreed to refer the matters in difference between them in such 
suit to arbitration. The Court accordingly adjourned the suit, and the 
matters in difference therein were referred to arbitration by the parties, 
and an award was made thereon disallowing the plaintiff’s claim. Held that, 
under these circumstances, the further hearing of such suit was barred.—4 
Al. 546. 

The wording of sec. 21 of the Specific Relief Act (I of 1877) is 
wide cuough to cover contracts to refer and matter which can legally be re- 
ferred to arbitration, and one of such matters is a suit which is proceeding 
in Court. The parties to a suit, while it was pending, agreed to refer the 
matters in difference between them to arbitration, and for this purpose ap- 
plied to the Court for an order of reference under sec. 506 of the Civil Pro- 
cedure Code. The application was granted, arbitrators were appointed, 
and it was ordered that they should make their award within one week. 
Before the week had expired, and before any award had been made, one of 
the parties made an ex-parte application under sec. 373 of the Code for 
leave to withdraw from the suit with liberty to bring a fresh suit in res- 
pect of the same subject-matter. The application was granted, the suit 
struck off, and a fresh suit instituted in pursuance of the permission thus 
given by the court. In defence to this suit it was pleaded that the suit was 
barred by sec. 21 of the Specific Relief Act (I of 1877). Held that tho 
Court in the former proceedings had no power to revoke the order of re- 
ference prior to award except as provided by sec. 510 of the Code; that 
consequently the Courts order under sec. 373 was ultra vires if involving 
such revocation,or,:f not involving it,left the order of reference still in force ; 
that in either alternative the snit was barred by sec. 21 of the Specific 
Relief Act: and thatit was immaterial that the period within which the 
award was to be made expired before the bringing of the second action. Per 
Trrrevci J., thatthe suit was barred by the second clause of sec. 373 the 
Court having had no jurisdiction to pass the order under that section, or, 
having referred the suit to arbitration, to restore tho suit to its file and 
treat it as awaiting the Court’s decision.—9 Al. 168. 


See I. L. R., 5 Al. 44, noted under sec. 12. 
(e).—Of the Discretion of the Court. 


Discretion as to decree- 22. The jurisdiction to decree speci- 
Bpeciae: per lormeuce: fic perforimance is diserctionary, and the 
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Court is not bound to grant such relief merely because it is 
lawful to do so; but the discretion of the Court is not arbi- 
trary, but sound and reasonable, guided by judicial principles, 
and capable of correction by a Court of appeal. 


The following are cases in which the Court may properly 
exercise a discretion not to decree specific performance :—= 

I. Where the circumstances under which the contract 
is made are such as to give the plaintiff an unfair advantage 
over the defendant, though there may be uo fraud .or mis- 
representation on the plaintiff’s part. 


Tllustrations. 


_ , —A,a tenant for life of certain property, assigns his interest therein 
to B. C Contracts to buy, and Bcontracts to sell, that interest. Before the 
contract is completed, A receives a mortal injury, from the effects of which 
he dies the day after the contract is executed. If B and C were equally 
ignorant or equally aware of the fact, B is entitled to specific performance 
ofthe contract. If B knew the fact, and C did not, specific performance of 
the contract should be refused to B. 

(h).—A contracts to sell to B the interest of O in certain stock-in-trade, 
It is stipulated that the sale shall stand good, even though it should turn 
out that C’s interest is worth nothing. In fact, the value of C’s interest 
depends on the result of certain partnership accounts, on which he is 
heavily in debt to his partners. This indebtedness is known to A, but not 
to B. Specific performance of the contract should be refused to A. 

(c).—A_ contracts to seli, and B contracts to buy, certain land. To pro- 
tect the land from floods, it is necessary for its owner to maintain an ex- 
pensive embankment. B does not know of this circumstance, and A con- 
ceals itfrom him. Specific performance of the contract should be refused 
to A. : 

(d).—A’s property is put up to auction. B requests C, A’s attorney, to 
bid for him. C does this inadvertently and in good faith. The persons 
present, seeing the vendor’s attorney bidding, think that he is a mere puffer, 
and cease to compete. The lot is knocked down to B at a low price. 
Specific performance of the contract should be refused to B. 


II. Where the performance of the contract would in- 
volve some hardship on the defendant which he did not fore- 
see, whereas its non-performance would involve no such hard- 
ship on the plaintiff. 

Illustrations, 


(e).—A is entitled to some land under his father’s will on condition 
that, if he sells it within twenty-five years, half the purchase-money shall 
goto B. A, forgetting the condition, contracts, before the expiration of 
the twenty-five years, to sell the land to C. Here the enforcement of the 
contract would operate so harshly on A that the Court will not compel its 
specific performance in favour of C. 

(f).—A and B, trustees, join their beneficiary, C, in a contract to sell 
the trust-estate to D, and personally agree to exonerate the estate from 
heavy incumbrances to which it is subject. The purchase-money is not 

49 
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nearly enough to discharge those incumbrances, though, at the date of the 
contract, the vendors believed it to be sufficient. Specific performance of 
the contract should be refused to D. 

(g).—A, the owner of an estate, contracts to sell it to B, and stipulates 
that he, A, shall not be obliged to define its boundary. The estate really 
comprises a valuable property not known to either to be partof it. Specific- 
performance of the contract should be refused to B, unless he waives his 
claim to be unknown property. 

(h).—A contracts with B to sell him certain land, and to make a road 
to it from a certain railway-station. It is found afterwards that A cannot 
make the road without exposing himself to litigation. Specific perform- 
ance of the part of the contract relating to the road should be refused to 
B, even though it may be held that he is entitled to specific performance 
-of the rest with compensation for loss of the road. 

(t).—-A, a lessee of mines, contracts with B, his lessor, that at any 
time during the continuance of the lease B may give notice of his desire 
to take the machinery and plant used in and about the mines, and that he 
shall have the articles specified in his notice delivered to him ata valu- 
ation on the expiry of the lease. Such a contract might be most injurious 
to the lessee’s business, and specific performance of it should be refused 


to B. 

(7 ).—A contracts to buy certain land from B. The contract is silent 
as to access to the land. No right of way to it can be shown to exist. 
Specific performance of the contract should be refused to B. 

(k).—A contracts with B to buy from B’s manufactory, and not else- 
where, all the goods of a certain class used by A in his trade. The Court 
cannot compel B to supply the goods; but, if hejdoesjnot supply them, A 
may be ruined, unless he is allowed to buy them elsewhere. Specific per- 
formance of the contract should be refused to B. 

The following is a case in which the Court may properly 
-exercise a discretion to decree specific perfurmance :— 

III. Where the plaintiff has done substantial acts or 
suffered losses in consequence of a contract capable of specific 
performance. 

Illustration. 


A sells land to a railway-company, who contract to execute certain 
works for his convenience. The company take the land and use it for their 
railway. Specific performance of the contract to execute the works should 


be decreed in favour of A. 
Note. 


See I. L. R., 5 Al. 44, noted under sec. 12; 6 Cal. 328, noted under 
sec. 44 of the Civil Procedure Code. 


(ad).—For whom Contracts may be specifically enferced. 


23. Except as otherwise provided by this chapter, the 
Who may obtain specific Specific performance of a contract may 
performance. be obtained by— 
(a) any party thereto; 
(6) the representative in interest, or the principal, of an 
party thereto : provided that, where the learning, skill, sol- 
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vency, or any personal quality of such party is a material in- 
gredient in the contract, or where the contract provides that 
his interest shall not be assigned, his representative in interest 
or his principal shall not be entitled to specific performance 
of the contract, unless where his part thereof has already been 
performed ; 

(ce) where the contract is a settlement on marriage, or a 
compromise of doubtful rights between members of the same 
family, any person beneficially entitled thereunder ; 

(@) where the contract has been entered into by a tenant 
for life in due exercise of a power, the remainderman ; 

(e) areversioner in possession, where the agreement is a 
covenant entered into with his predecessor in title, and the re- 
versioner is entitled to the benefit of such covenant ; 

( f) a reversioner in remainder, where the agreement is 
such a covenant, and the reversioner is entitled to the benefit 
thereof, and will sustain material injury by reason of its breach ; 

(g) when a public company has cntcred into a contract, 
and subsequently becomes amalgamated with another public 
company, the new company which arises out of the amalga- 
mation ; 

(h) when the promoters of a public company have, before 
its incorporation, entered into a contract for the purposes of 
the company, and such contract is warranted by the terms of 
the incorporation, the company. 

Note. 
See I. L. R., 18 Bom. 415, noted under sec. 45 of the Indian Com- 
panies Act. (VI of 1882.) 


—For whom Contracts cannot be specifically enforeed. 


24. Specific performance of a con- 
tract cannot be enforced in favour of a 
person— 

(a) who could not recover compensation for its . breach ; 

(4) who has become incapable of performing, or violates, 
any essential term of the contract that on his part remains 
to be performed ; 

(c) who has already chosen his remedy, and obtained sa- 
tisfaction for the alleged breach of contract; or 

(2d) who, previously to the contract, had notice that a 
settlement of the subject-matter thereof (though not founded, 
on pan valuable consideration) had been made and was then 
in force. 


Personal bars to the re- 
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Illustrations. 

to clause (a).—A, in the character of agent for B, enters in to an agree- 
ment with C to buy C’s house. A is,in reality, acting, not as agent for B, 
but on his own account. <A cannot enforce specific performance of this 
contract. 

to clause (b).—A contracts to sell B a house, and to become tenant 
thereof for a term of fourteen years from the date of the sale at a specified 
yearly rent. A becomes insolvent. Neither he nor his assiguee can enforce 
specific performance of the contract. 

A contracts to sell B a house and garden in which there are ornamen- 
tal trees, a material element in the value of the property as a residence. 
A, without B’s consent, fells the trees. A cannot enforce specific perform- 
ance of the contract. 

A, holding land under a contract with B for a lease, commits waste, 
or treats the land in an unhusbandlike manner. A cannot enforce specific 
performance of the contract. 

A contracts to let, and B contracts to take, an unfinished house, B con- 
tractiug to finish the house, and the lease to contain coverants on the part 
of A to keep the house in repair. 3B finishes the house in a very defective 
manner; ke cannot enforce the contract specifically, though A and B may 
sue each other for compensation for breach of it. 

to clause (c).—A contracts to let, and B contracts to take, a house for 
a specified term at a specified rent. LB refuses to perform the contract. A 
thereupon sues for, and obtains, compensation for the breach. <A cannot 
obtain specific performance of the contract. 

25. <A contract for the sale or lIet- 

Contracts to sell pro- : 
perty by one whohasno ting of property, whether moveable or 
title, or who is avoluntary ymmoveable, cannot be specifically enfor- 


settier. “ 
ced in favour of a vendor or lessor— 


(a2) who, knowing himself not to have any title to the pro- 
perty, has contracted to sell or let the same ; 

(6) who, though he entered into the contract, believing 
that he had a good title to the property, cannot, at the time 
fixed by the parties or by the Court for the completion of the 
sale or letting, give the purchaser or lessee a title free from 
reasonable doubt ; 

(c) who, previous to entering into the contract, has made 
a settlement (though not founded on any valuable consider- 
ation) of the subject-matter of the contract. 

Illustrations. 


{a.) A, without C’s authority, contracts to sell to B an estate which 
A knows to belong to C. A cannot enforce specific performance of this 
contract, even though C is willing to perform it. 

_ . &.) A bequeatha his land to trustees, declaring that they may sell it 
with the consent in writing of B. B gives a general prospective assent in 
writing to any sale which the trustees may make. The trustees then en- 
ter into acentract with C to sell him the land. C refuses to carry out 
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contract. The trustees cannot specifically enforce this contract, as, in the 
absence of B’s consent to the particular sale to C, the title which they can 
give C is, as the law stands, not free from reasonable doubt. 


(c.) A, being in possession of certain land, contracts to sell it to Z. 
On enquiry it turns out that A claims the land as heir of B, who left the 
country several years before, and is generally believed to be dead, but of 
whose death there is no sufficient proof. A cannot compel Z specifically 
to perform the contract. 

(d.) A, out of natural love and affection, makes a settlement of cer- 
tain property on his brothers and their issue, and afterwards enters into a 
contract to sell the property to a stranger. A cannot enforce specific per- 
formance of this contract so as to override the settlement, and thus pre- 
jadice the interests of the persons claiming under it. 


(/).—or whom Contracts cannot be specifically enforced except 
with a variation. 


26. Where a plaintiff seeks specific performance of a 
Non-enforcement except Contract in writing, to which the defend- 
with variation. ant sets up a variation, the plaintiff can- 
not obtain the performance sought, except with the variation 
so set up, in the following cases (namely) :— 

(2) where by fraud or mistake of fact the contract of 
which performance is sought is in terms different from that 
which the defendant supposed it to be when he entered into it ; 

(6) where by fraud, mistake of fact, or surprise, the de- 
fendant entered into the contract under a reasonable misap- 
prehension as to its effect as between himself and the plaintiff ; 

(c) where the defendant, knowing the terms of the con- 
tract and understanding its effect, has entered into it relying 
upon some misrepresentation by the plaintiff, or upon some 
stipulation on the plaintiff’s part which adds to the contract, 
but which be refuses to fulfil ; 

(@) where the object of the parties was to produce a cer- 
tain legal result, which the contract as framed is not calculat- 
ed to produce ; 

(e) where the parties have, subsequently to the execution 
of the contract, contracted to vary it. 

Illustrations. 


(a.) A, B, and C, sign a writing, by which they purport to contract each 
to enter into a bond to D for Rs. 1,000. Ina suit by D, to make A, B,and 
C separately liable each to the extent of Rs. 1,000, they prove that the word 
“each’ was inserted by mistake; that the intention was that they should 
give a joint bond for Rs. 1,000. D can obtain the performance sought only 
with the variation thus set up. 

(b.) A sues B to compel specific performance of acontract in writing 
to buy a dwelling-house. B proves that he assumed that the contract in- 
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cluded an adjoining yard, and the contract was so framed as to leave it 
doubtfal whether the yard was so included or not. The Court will refuse 
to enforce the contract, except with the variation set up by B. 

(c.) A contracts in writing to let to B a wharf, together with a strip 
of A’s land delineated ina map. Before signing the contract, B proposed 
orally that he should be at liberty to substitute for tne strip mentioned in 
the contract another strip of A’s land of the same dimensions, and to this 
A expressly assented. 5B then signed the written contract. A cannot ob- 
tain specific performance of. the written contract, except with the variation 
set up by B. 

(d.) A and B enter into negotiations for the purpose of securing land 
to B for his life, with remuinder to his issue. They execute a contract, the 
terms of which are found to confer an absolute ownership on B. The con- 
tract so framed cannot be specifically enforced. 

(e.) A contracts in writing to let a house to B, fora certain term, at 
the rent of Rs. 100 per month, putting it first into tenantable repair. The 
house turns out to be not worth repairing ; so, with B’s consent, A pulls it 
down end erects a new house in its place ; B contracting orally to pay rent 
at Rs. 120 per mensem. SB then sues to enforce specific performance of the 
contract in writing. He cannot enforce it except with the variations made 
by the subsequent oral contract. 

Note. 


A certificated guardian of certain minors entered into an agreement 
with the plaintiff to sell certain land belonging to them for a fixed price 
contingent upon the leave of the Court, which was necessary, being obtain- 
ed to the transaction, and a portion of the purchase-money was paid by the 
plaintiff. The Court sanctioned the sale but ata higher price than that 
agreed on between the plaintiff and the guardian, and the latter sold toa 
third party. Thejplaintiif, thereupen, sued the minors by their guardian 
as next friend and the third party for specific performance of the agree- 
ment to sell to him at the price mentioned in the agreement :— Held, that 
the contract was not one which could be specifically enforced, and that sec. 
26 of the Act did not only apply. The contract as it stood was never a 
complete contract at any time as it was contingent upon the permission of 
the Court, and the permission of the Court did not extend to the whole 
contract as agreed upon between the parties.—I. L. R., 12 Cal. 152. 


—Agaist whom Contracts may be specifically enforeed. 


Relief against parties and 27. Except as otherwise provided 
pereons claiming under by this chapter, specific performance of 
om by subsequent title a contract may be enforeed against— 


(a) either party thereto ; 


(6) any other person claiming under him by a title aris- 
ing subsequently to the contract, except a transferre for value 
who has paid his money in good faith and without notice of 
the original contract ; 


(c) any person claiming under. a title which, though prior 


to the contract, and known to the plaintiff, might have been 
displaced by-the defendant ; 
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when a public company has entered into a contract, 
and subsequently becomes amalgamated with another public 
company, the new company which arises out of the amalga- 
mation ; 

(e) when the promoters of a public company have, before 
its incorporation, entered into a contract, the company : provid- 
ed that the company has ratified and adopted the contract, and 
the contract is warranted by the terms of the incorporation. 


Lllustrations. 

to clause (b).—A contracts to convey certain land to B by a particular 
day. A dies intestate before that day without having conveyed the land. 
B may compel A’s heiror other representative in interest to perform the 
contract specifically. 

A contracts to sell certain land to B for Rs. 5,000. A afterwards con- 
veys the land for Rs. 6,000 to C, who has notice of the original contract. B 
may enforce specific performance of the contract as against C. 

A contracts to sell land to B for Rs. 5,000. B takes possession of the 
land. Afterwards A sellsit to C for Rs. 6,000. C makes no enquiry of B 
relating to his interest in the land. B’s possession is sufficient to affect C 
with notice of hisinterest, and he may enforce specific performance of the 
contract against C. 

A contracts, in consideration of Rs. 1,000, to bequeath certain of his 
iands to B. Immediately after the contract A dies intestate, and C takes 
out administration to his estate. B may enforce specific performance of the 
contract against C. 

A contracts to sell certain land to B. Before the completion of the 
contract A becomes a lunatic, and C is appointed his committee. B may 
specifically enforce the contract against C. 

to clause (c).—A, the tenant for life of an estate, with remainder to B, 
in due exercise of a power conferred by the settlement under which he is 
tenant for life, contracts to sell the estate to C, who has notice of the set- 
tlement. Before the sale is completed, A dies. C may enforce specific per- 
formance of the contract against B. ; 

A and B are joint tenants of land, his undivided moiety of which 
either may alien in his lifetime, but which, subject to that right, devolves 
on the survivor. A contracts to sell his moiety to C, and dies. C may en- 
force specific performance of the contract against B. 

Notes. 

The plaintiffs sued to enforce an agreement for the execution of a con- 
veyance of certain immoveable property, and for the possession of such 
property, making the party to such agreement and the persons who had, 
subsequently to the date of the same, purchased such property in execution 
of decree, defendants in the suit, on the allegation that such persons had 
purchased in bad faith and with notice of the agreement. Held, with re- 
ference to sec. 27 of Act I of 1877, that, undersuch circumstances, there 
was not necessarily a misjoinder of causes of action.—I. L. R., 1 Al. 555. 

On the 7th February, 1873, F mortgaged the equity of redemption of 
® certain estate toB and G. On the 7th August, 1877, he mortgaged such 
estate to P, agreeing that, if he failed to pay the mortgage-money within 
the time fixed, he would convey such estate to P, and that, if he failed to 
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execute such conveyance, P should be competent to bring a anit ‘‘ to get 
a sale effected and a deed of absolute sale executed.” On the 6th October, 
1877, F mortgaged such estate to B and D. By this mortgage the lien 
created by the mortgage of the 7th February, 1873, was extinguished. 
In December, 1877, B and D obtained a decree against F on the mortgage 
of the 6th October, 1877, and in June, 1878, in execution of that decree, 
such estate was put up for sale and was purchased by D. In February, 
1880, P sued F and D for the execution of a conveyance of such estate to 
him in accordance with F’s agreement of the 7th August, 1877. Held that 
the mortgage of the 7th August, 1877, was not in the nature of a mort-: 
wage by conditional sale and there was no necessity for P to take proceed- 
ings to foreclose the mortgage, and the suit was maintainable. Also that, 
assuming that D had no notice of the agreement of the 7th August 1877, 
it was very doubtful whether under sec. 27 (b) of Act I of 1877 D could 
claim that specific performance of that agreement should not be granted, 
inasmach as the contest lay between a prior and subsequert lien created 
upon the same property, which had passed to the transferee under a sale 
Pe aaa of a decree for the enforcement of the subsequent lien.—3 
Al. 706. 


See I. L. R., 13 Madr. 324, noted under sec. 54 of the Transfer of 
Property Aci; 13 Bom. 415, noted under sec. 45 of the Indian Companies 
Act. 


—Against whom Contracts cannot be specifically enforced. 


28. Specific performance of a contract cannot be en- 
parties cannot be forced against a party thereto in any of 
compelled to perform. the following cases :— 

(a) if the consideration to be received by him is so gross- 
ly inadequate with reference to the state of things existing 
at the date of the contract, as to be either by itself or coupl- 
ed with other circumstances, evidence of fraud, or of undue 
advantage taken by the plaintiff ; 


(6) if his assent was obtained by the misrepresentation 
(whether wilful or innocent), concealment, circumvention, or 
unfair practices of any party to whom performance would 
become due under the contract, or by any promise of such 
party which has not been substantially fulfilled ; 


(ec) if his assent was given under the influence of mistake 
of fact, misapprehension, or surprise : provided that, when the 
contract provides for compensation in case of mistake, com- 
pensation may be made fora mistake within the scope of such 
provision, and the contract may be specifically enforced in 
other respects if proper to be so enforced. 


Illustrations. 


to clause (c). A, one of two executors, in the erroneous belief that he 
had the authority of his co-executor, enters into an agreement for the sale 
to B of his testator’s property. B cannot insist on the sale being completed. 
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A directs an auctioneer to sell certain land. A afterwards revokes the 
auctioneer’s authority as to 20 bighas of this land, dut the auctioneer in- 
advertently sells the whole to B, who has not votice of the revocation. B 
cannot enforce specific performance of the agreement. 


(t).—The Effect of dismissing a Suit for Specific Performance. 


29. The dismissal of a suit for specific performance of 

Bar of auit for breach @ contract or part thereof shall bar the 

after dismissal. plaintiff's right to sue for compensation 
for the breach of such contract or part as the case may be. 


(j )-—-Awards and directions to execute settlements. 


1 . ce ° : 
Applications of preceding 30. The pEOysesos of this chapter 
rections to awards and 28 to contract shall, mutatis mutandis, ap- 
testamentary directions to =ply to awards and to directions in a will 

execute settlements. ws . 
or codicil to execute a particular settle- 

ment. 
Note. 


A suit for money, based on an award, which directs its payment by 
the defendant to the plaintiff, is virtually a suit.to have the award specifi-’ 
cally enforced ; and, as by sec. 30 of the Specific Relief Act, 1877, awards 
are placed on the same footing as contracts, No. 113, sch. ii of the Limit- 
ation Act, 1877, is applicable to such a suit.—I. L. R., 5 Al. 263. 


CHAPTER III. 
OF THE RECTIFICATION OF INSTRUMENTs. 


31. When, through fraud or a mutual mistake of the 
When instrumentmay be parties, a contract or other instrument’ 
rectified. in writing does not truly express their in- 
tention, either party or his representative in interest may in- 
stitute a suit to have the instrament rectified ; and if the Court 
find it clearly proved that there has been fraud or mistake in 
framing the instrument, and ascertain the real intention of 
the parties in executing the same, the Court may, in its dis- 
cretion, rectify the instrument so as to express that intention, 
so far as this can be done without prejudice to rights acquir- 
ed by third persons in good faith and for value. 


dllustrations. 


(a.) A, intending to sell to B his house and one of three godowns ad- 
jacent to it, executes a conveyance prepared by B, in which, throngh B's: 
fraud, all three godowns are included. Of the two godowns which were 
fraudulently included, B gives one to C, and lets the other to D for a rent, 
neither C nor D having any knowledge of the fraud. The conveyance may, 
as against B and O, be rectified so as to exclude from it the godown given 
to C; but it cannot be rectified so as to affect D’s lease. 


50 
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(b-) By a marriage-settlement, A, the father of B, the intended wife, 
covenants with O, the intended husband, to pay to C, his executors, ad- 
ministrators and assigns, during A’s life, an annuity of Rs. 5,000. C dies 
insolvent, and the official assignee claims the annuity from A. The Court, 
on finding it clearly proved that the parties always intended that this annui- 
ty should be paid as a provision for B and her children, may rectify the 
settlement, and decree that the assignee has no right to any part of the 
annuity. 

Notes. 

Three plots of land were let to A under one kabuliat. A relinquished 
two plots, but admitted to being in possession of one, alleging that the 
kabuiliat had been obtained by fraud and misrepresentation. Held, that as 
the Jease was an entire contract, one portion only conid not be repudiated 
on the ground of fraud : but that, if the tenancy was to be avoided on the 
ground of fraud, it must be avoided ix toto. Where a party to acontract of 
tenancy desires to have it rectified or altered, the suit should be brought 
under sec. 31 of the Specific Relief Act.—I. L. R., 8 Cal. 118. 

A mortagor alleged that a sum in excess of his debt to the mortgagee 
had been inserted in the instrument ; but, on the facts, there being no 
reason to suppose that there was any fraud or deceit on the part of the mort- 
wagee, or that there was any matual mistake of the parties as to the amount 
stated as that for which the security was given, a suit, under sec. 31 of Act I 
of 1877 (the Specific Relief Act), to have the instrument rectified was held 
to have been rightly dismissed.—14 Cal. 303. 


32. For the purpose of rectifying a contract in writing, 

Presumption us to intent the Court must be satisfied that all the 

of parties. parties thereto intended to make an 
equitable and conscientious agreement. 


33. In rectifying a written instrument, the Court ma 

inquire what the instrument was intend- 

ed to mean, and what were intended to 

be its legal consequences, and is not confined to the inquiry 

what the language of the instrument was intended to be. 
34. <A contract in writing may be first rectified, and 
- — then, 1f the plaintiff has so prayed in 

oe of his plaint, and the Court thinks fi, eeit: 

eally enforced. 


Iilustration. 


A contracts in writing to pay his attorney, B, a fixed sum in lien of 
costs. The contract contains mistakes as to the name and rights of the 
client, which, if construed strictly, would exclude B from all rights under 
it. Bis entitled, if the Court thinks fit, to have it rectified, and to an order 
for payment of the sum, as if ut the time of its execution it had ©x pressed 
the intention of the parties. 


Principles of rectification. 


CHAPTER IV. 
Or THE RESCISSION OF CONTRACTS. 
Note.— See I. L. R., 7 Cal. 474, noted under sec. 56 of the Contract Act. 
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35.* Any person interested in a contract in writing may 

When rescission may be Sue to have it rescinded, and such rescis- 
ded: sion may be adjudged by the Court in 
any of the following cases, namely : 

(2) where the contract is voidable or terminable by the 
plaintiff ; 

(5) where the contract is unlawful for causes not apparent 
on its face, and the defendant is more to blame than the 
plaintiff ; 

(ce) where a decree for specific performance of a contract 
of sale, or of a contract to take a lease, has been made, and 
the purchaser or lessee makes defalut in payment of the pur- 
chase-money or other sums, which the Court has ordered him 
to pay. 

When the purchaser or lessee is in possession of the 
subject-matter, and the Court finds that such possession is 
wrongful, the Court may also order him to pay to the vendor 
or lessor the rents and profits, if any, received by him as such 
possessor. 

In the same case, the Court may, by order in the suitin 
which the decree has beenmade and not complied with, rescind 
the contract either so far as regards the party in defalut, or 
altogether as the justice of the case may require. 

Illustrations. 
to (a).—A sells a field to B. There is a right of way over the field of 


which A has direct personal knewledge, but which he conceals from B. B 
is entitled to have the contract rescinded. 


to (b).—A, an attorney, induces his client B, a Hindu widow, to trans- 
fer property to him for the purpose of defrauding B’s creditors. Here the 
parties are not equally in fault, and B is entitled to have the instrument of 
transfer rescinded. 


Note.—See I. L. R., 3 Madr. 215, noted under sec. 65 of the Contract Act. 


36.* Rescission of a contract in writing cannot be ad- 
judged for mere mistake, unless the party 
against whom it is adjudged can be res- 
tored to substantially the same position as if the contract had 
not been made. 

37- <A plaintiff ceca a suit for the specific per- 

; erfar formance of a contract in writing ma 

eorcieion 1a wig foe pray in the alternative that, if the Soninase 
ras i ata cannot be specifically enforced, if, may 
be rescinded and delivered up to be cancelled ; and the Court, 
hr 


* In secs. 35 and 386 the words “ in writing’? have bean repealed by Act IV. of 
31882 (Transfer of Property) in territories in which this Act ia in force. 





Rescission for mistake. 
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if it refuses to enforce the contract specifically, may direct 
it to be rescinded and delivered up accordingly. 
38. On adjudging the rescission of a contract, the Court 
Court may require party May requir e the party to whom such 
weaciding to do equity. relief is granted to make any compensa- 
tion to the other which justice may require. 


CHAPTER V. 


Or THE CANCELLATION OF INSTRUMENTS. 
Wote,—See I. L. R., 7 Cal. 474, noted under sec. 56 of the Contract Act, 


39. Any person against whom a written instrument is 
When cancellation may void or voidable, who has reasonable ap- 
be ordered. prehension that such instrument, if left 


outstanding, may cause him serious injury, may sue to have 
it adjudged void or voidable, and the Court may, in its discre- 
tion, so adjudge it, and order it to be delivered up and can- 


celled. 

If the instrument has been registered under the Indian 
Registration Act,* the Court shall also send a copy of its decree 
to the officer in whose office the instrument has been so regis- 
tered, and such officer shall note on the copy of the instrument 
contained in his books the fact of its cancellation. 

Illustrations. 
(a.) A, the owner of a ship, by fraudulently representing her to be 
seaworthy, induces B, an underwriter, to insure her. B may obtain the 
cancellation of the policy. 

(6.) A conveys land to B, who bequeaths it to C, and dies. Thereupon 
D gets possession of the land, and produces a forged instrument, stating that 
the conveyance was made to B in trust for him. C may obtain the cancella- 
tion of the forged instrument. 

(c.) A, representing that the tenants on his land were all at will, sells 
it to B, and conveys it to him by an instrument dated the lst January 
1877. Soon after that day, A fraudulently grants to Ca lease of part of the 
lands, dated the Ist October 1876, and procures the lease to be registered 
under the Indian Registration Act.t B may obtain the cancellation of this 
lease. 

(2.) A agrees to sell and deliver a ship to B, to be paid for by B’s ac- 
ceptances of four bills of exchange, for sums amounting to Rs. 30,000 to be 
drawn by Aon B. The bills aredrawn and accepted, but the ship is not 
delivered according to the agreement. A sues B on one of the bills. B may 
obtain the cancellation of all the bills. 

: Notes. 
_: «Inder the special procedure provided in the Registration Act (III of 
1877) the defendant, in whose favour a document was said to have been 





* See Act III. of 1877, sec. 2. 
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executed, succeeded in obtaining an order from the District Registrar for the 
registration of the same, aithough the plaintiff, who was alleged to have 
executed it, appeared before the Sub-Registrar, and subsequently before 
the Registrar, and denied executing it, aud alleged it to be a forgery. In 
a suit brought under the above circumstances to have the document declar- 
ed void, and to have it cancelled, the Court placed the onus of proving its 
genuineness and its execution by the plaintiff on the defendant.— Held, thas 
the proceedings of the Registrar, when he enquired whether the document 
had been duly executed or not,were in no sense those of a ‘‘competent Court,” 
but only those ofan executive officer invested with quasi-judicial functions, 
and that, consequently such a suit was maintainable ; and that, under the 
circumstances, the ouus of proof was properly placed on the defendant. 
Held also, that the Specific Relief Act (I of 1877) applied, sec. 39 evidently 
contemplating and providing for such a suit.—I. L. R., 7 Cal. 736. 

Upon the cancellation of instruments of hypothecation and sale on 
proof of fraud and collusion between the grantee, who had advanced money, 
aud the manager of the grantor’s estate, the grantor having been unduly 
influenced in the transaction :—Held, that the condition of cancellation 
should be, not the repayment of all money received by the manager, but 
only of sums shown to have been paid to the grautor personally, and of such 
sums received by the manager, as he would have been justified in borrow- 
ing in the course of a prudent management of the estate.—11 Cal. 61. 

A suit was filed in 1888 on behalf of a Malabar Tarwad by two of its 
members to recover property improperly alienated in 1579 under a kanom 
instrument by the karnavan, who had since been removed from office: —Held, 
that since « prayer for the cancellation of the kanom instrument was uot 
anu essential part of the plaintiff's relief, the suit’'was not barred by the 3 
years rule in Limitation Act 1877, Sch. II. Art. 91.—14 Madr. 26. 

The plaintiff, alleging that he was the proprietor of certain land ; that 
defendant No. 2 had wrongfully and fraudulently mortgaged it to defendant 
No. 1; and that defendant No. 1 had applied for foreclosure of the mort- 
gage, and notice of foreclosure had issued ; claimed ‘‘ that, the mortgage- 
deed being set aside, the land be protected from the illegal foreclosure, by 
cancelment of the foreclosure proceedings.” Held that the suit was not 
strictly one for the caucelment or setting aside of an instrument to which 
the limitation in No. 91, sch. ii, of the Limitation Act, 1877, would apply, 

which relates to suits of the nature of those referred to in sec. 39 of the 
Specific Relief Act), but rather one for a declaratory decree.—5 Al. 322. 

A vendor of land who, Lad covenanted with his vendees that ke had 
a good title, and who after the sale, had no interest remaining in the pro- 
perty, brought a suit in which heclaimed to set aside as fraudulent a mort- 
gage on which the defendant had obtained a decree against the vendees, 
and the decree itself. He based his right to maintain the suit upon his ]i- 
ability under his covenant. The vendees were not parties to the suit. Held 
that as the defendant’s mortgage had merged in his decree, the suit could 
only be maintained if the plaintiff could show himself entitled to have the 
defendant’s decree set aside, and that he had shown no interest which would 
entitle him to maintain a suit for such a parpose.—9 Al. 439. 


In @ suit under sec. 39 of the Specific Relief Act (I of 1877) for can- 
celment of a deed of gift executed by the plaintiff in favour of the defen- 
dant, the plaintiff was a Chairt by caste, well advanced in years, and the 
defendant was his guru or spiritual adviser, a-Brahman held in high con- 
sideration in the locality where he-resided. The gift comprised the whole 
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of the plaintiff's property, and the only reason for its execution was the 
plaintiff's desire to secure benefits to his soul in the next world, and his 
having beard the defendant recite the holy book called Bhagwat. Almost 
immediately after execution of the deed the plaintiff repudiated ir, and sued 
for its cancellation on the ground of fraud. Held that having regard to the 
Gduciary relation subsisting between the parties, the improvidence of the 
gift, the absurdity of the reason alleged for it, and the principal recogniz- 
ed by sec. 111 of the Evidence Act (I of 1872), the burden rested upon 
the defendant to show that the transaction was made without uuduoe 
influence and in good faith ; and, in the absence of such proof the plaintiff 
was eutitled to obtain cancellation of the deed. Sital Prasad v. Parbhu Lal, 
referred to.—IZ Al. 523. 


40. Where an instrument is evidence of different rights 
wstruments may be OY different obligations, the Court may, 


pencellcd: in @ proper case, cancel it in part, and 
allow it to stand for the residue. 
Illustration. 


A draws a billon B, who endorses it to C, by whom it appears to be 
endorsed to D, who endorses it to HK. C’s endorsement is forged. C is en- 
titled to haye such endorsement cancelled, leaving the bill to stand in other 
respects. 

Notes. 

In a suit fur cancellation of a sale-deed by the person whose name ap- 
peared on it as executant, it was alledged in the plaint that it was a for- 
gery, and that if it was not a forgery, its execution had been obtained by 
fraud and that it was, moreover, void for want of consideration. The plain- 
tiff’s interest in the property to which the instrument related had been as- 
signed by her to another by a conveyance which contained certain coven- 
auts by her with regard to the land :—Held, that the plaintiff was not en- 
titled to maintain the suit. Percur: The gist of the plaintiff's charge 
against the defendant was that she had never executed a sale-deed in his fa- 
vor,and that the document set up by him was a forgery. It was not compe- 
tent to the plaintiff to combine with this charge as an alternative the wholly 
inconsistent charge that if she did execute the document no consideration 
was received by her or that fraud had been practised upon her.—Il1. L. R., 
13 Madr. 549. 


See I. L. R., 14 Madr. 26, noted under sec, 39. 
41. On adjudging the cancellation of an instrument, 
: the Court may require the party to whom 
Power to require party ° a 
for whom instrament is such relief is granted to make any com- 
cuncelled to make com- pensation to the other which justice may 
require. 


CHAPTER VI. 
Or DeciaratTory DECcREEs. 
42. Any person entitled to any legal character, or to 
of Gourtasto @ny right as to any property, may in- 
declarations ef statue or stitute a suit against any person deny- 
right. ° = : . 
ing, or interested to deny, his title to 
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such character or right, and the Court may, in its discretion, 
make therein a declaration that he is so entitled, and the 
plaintiff need not, in such suit, ask for any further relief: 

Provided that no Court shall make any such declaration 
where the plaintiff, being able to seek 
further relief than a mere declaration of 
title, omits to do so. 

Explanation.—A trustee of property is a person inter- 
ested to deny a title adverse to the title of some one who is 
not in existence, and for whom, if in existance, he would be 
a trustee. 


Bar to such declaration. 


Illustrations, 7 

(a.) A is lawfully in possession of certain land. The inhabitants of a 
neighbouring village claim a right of way across the land. A may sue for 
a declaration that they are not entitled to the right so claimed. 

(b.) A bequeaths his property to B, C, and D, ‘to be equally divided 
smongst all and each of them,if living at the time of my death, then amongat 
their surviving children.” No such children are in existence. Ina snit 
against A’s executor, the Court may declare whether B, VU, and D, took the 
property absolutely, or only for their lives, and it may also declare the 
interests of the children before their rights are vested. 

(c.) A covenants that, if he should at any time be entitled to property 
exceeding one Iakh of rupees, he will settle it upon certain trusts. Before 
any such property accrues, or any persons entitled under the trusts are as- 
certained, he institutes a suit to obtain a declaration that the covenant is 
void for uncertainty. The Court may make the declaration. 

(d.) A alienates to B property in which A has merely a life-interest, 
The alienation is invalid as against C, who is entitled as reversioner. The 
Court may, in a suit by C against A and B, declare that C is so entitled. 

(e.) The widow of a sonless Hindn alienates part of the property of 
which she is in possession as such. The person presumptively entitled to 
possess the property if he survive her may, in a suit against the alienee, 
obtain a declaration that the alienation was made without legal necessity, 
and was therefore void beyond the widow’s lifetime. 


(f.) A Hindu widow in possession of property adopts a son to her de- 
ceased haosband. The person presumptively entitled to possession of the 
property on her death without a son may, in a suit against the adopted son,,. 
obtain a declaration that the adoption was invalid. 

(g.) Ais in possession of certain property. B, alleging that he is the 
owner of the property, requires A to deliver it to him. A may obtain a. 
declaration of his right to hold the property. 

(h.) A bequeaths property to B for his life, with remainder to B’s wife 
and her children, if any, by B, but if B die without any wife or children,,. 
to C. B has a putative wife, D, and children, but C denies that B and D» 
were ever lawfully married. DU and her children may, in B’s lifetime, in- 
stitute a suit against C,and obtain therein a declaration that they are truly 
the wife and children of B. 

Notes. 

The plaintiff, claiming to be entitled in reversion to certain property 

on the death of his grandfather’s widow, sued for a declaration that cer- 
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tain alienations made by the widow were void as against him. To this suit 
the widow and her alienee were defendants. The defence was, that the 
plaintiff was not the reversioner, and certain parties, who claimed to be the 
real reversioners, intervened, and were made defendants by order of the 
Court. The plaintiff obtained a declaration of his reversionary right, and 
the deeds of sale were, on certain conditions, declared void as against him. 
The intervenors appealed to the High Court. Jfeld, on appeal, that, not- 
withstanding the provisions of sec. 42 of the Specific Relief Act (I of 1877), 
the plaintiff was not entitled to the relief sought, and that the defendants 
who claimed as reversioners should not have been made parties tothe suit. 
Sec. 42 of the Specific Relief Act refers only to existing and vested rights, 
and not to contingent rights.—I1. L. R., 8 Cal. 12. iz 

Certain trusts of a house were declared in favour of An d B for lige 
subject to forfeiture upon the happening of particular events and furtk, :r 
trusts in favour of the issue of A and B were also declared. The set’ or 
died leaving a will under which C took an esiate for his life, with rem'n- 
der to the settlor’s son E absolutely. E assigned hia interc.t in the t, rst 

remises to the plaintiff, who now sued the cestwis que trustent and C, p.ay- 
ing that, in the events which had happened, it might be declared that the 
life-estates of A and B had been forfeited. He also asked for various de- 
arpa as to his rights. Held, that no declaratory decree could be made. 
—8 Cal. 761. 

Notwithstanding the confiscation of Jand in Oudh, followed by its res- 
toration under the Government Order llth March 1858, affirming the ab- 
solate title of those with whom summary settlements had been made, and 
the granting of sanads to the latter persons, with fall power of alienation, 
confirmed by ‘‘ The Oudh Estates Act, 1869,” the legal owner may, either 
by express agreement, or by his conduct, conetitute .-himself a trustee for 
others as to the whole or part of the beneficial interest in the land, the sub- 
ject of such restoration, settlement, and sanad. A _ taluqdar, deceased be- 
fore annexation, had provided by will for the succession of his five widows, 
one at a time, to his estate, with remainder to a son of his nephew. Set- 
tlement was made with the senior widow after the mutiny ; a sanad grant- 
ed to her as taluqdar, with full power of alienation, and her name was 
afterwards entered in the lists prepared under sec. 8 of ‘‘The Oudh Es- 
tates Act, 1869.’’ But certain of her acts were not explicable except on 
the understanding that she was abiding by the will. Held, ina suit by the 
widow next in order, that such senior widow had undertaken the trust of 
carrying out the provisions of the will, and thata deed of gift made by 
her transferred only her interest, which was an estate for life. Held also, 
inasuit by the remainderman fora declaration of the invalidity of the 
transfer by the widow as against him, that although declaratory relief 
might have been, at the Court’s discretion, refused to him, on the ground 
of his remoteness in remainder, and the identity of the object of bis suit 
with that of the other, yet he was entitled on this appeal to the decree 
which he sought, because his suit had been wrongly decided against him 
on the merits.—8 Cal. 769. 

The Civil Courts have no jurisdiction to make a decree reversing an 
order for the registration of the name of any person made by a registering 
officer ander Beng. Act VII of 1876. All that the Civil Courts can do is 
to declere the title of an individual, or to give him a decree for possession 
and then the registration officers should, as a matter of course, proceed to 
amend their registets in accordance with the rights of the parties are set- 
tled by the Civil Courts.—10 Cal. 350. 
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Tt is open to a landlord, where his title ig in jeopardy from the aggres- 
sions of a neighbouring zemindar, and where his title may be damaged by 
a denial of his rights over his land, to bring a suit for the purpose of hav- 
ing his rights declared as against such wrong-doer and tor the purpose of 
being put into possession of the land as against them. Womesh Chunder 
Goopto v. Raj Narain Roy, 10 W. R., 15, explained.—10 Cal. 1076. 


A plaintiff, admitting a defendaut’s right to a Kursa-jama tenure in 
certain Jands but denying a permanent malguzarz tenure set up by him, 
sought to eject the defendant from the kursa-jama holding, and for a de- 
claration that the defendant was not entitled to the permanent malgusari 
tenure :— Held, that the plaintiff was entitled to the declaration asked for, 
notwithstanding that in consequence of his failure to prove a reasonable 
notice to quit, he was unable to obtain a decree for ejectment. A Judge, 
interfering with the discretion exercised by a lower Court in granting a 
declaratory decree, should state his reasons for so doing.—13._ Cal. 3. 


Tn w suit for declaratory decree in respect of plaintiff’s right to cer. 
tain land where it appeared that rent was due to the plaintiff in respect of 
such land, if his case were a true one, and where such rent was not claim- 
ed: Held, that the ‘‘ further reliet’’ referred to in the proviso to sec. 42 of 
the Specific Relief Act is further relief in relation to ‘‘ the legal character 
of right as to any property which any person is entitled to, and whose title 
to such character or right any person denies or is interested in denying,” 
and does not include a claim for arrears of rent.—14 Cal. 586. 


An owner of land has a right to bring asuit under sec. 42 of the 
Specific Relief Act against any one of the public who formally claims to 
use such lands as a public road, and who thereby has endangered the title 
of the owner. To such a suit it is unnecessary to make the Secretary of 
State a party. Such a suit is not barred by an order of a Criminal Court 
under sec. 137 of the Criminal Provedure Code. Khodabuksh Mundul v. 
Monglai, Mundul, I. L. R., 14 Cal. 60, overruled.—15 Cal. 460. 


A person bringing a suit under sec. 42 of the Specific Relief Act to 
stay a partition directed by the Collector under Beng. Act VIII of 1876, on 
the ground that a private partition has already been come to, must prove 
not only that there has been a private partition, but also that, under that 
partition, he is entitled to, and was in possession of, in severalty some 
specific portion of the property again sought to be partitioned by ‘the Col- 
lector ; and such person is entitled to no declaration effecting the rights 
of other shares in the parent estate. Khobun v. Wooma Churn Singh, 3 C, 
L. R., 453, distinguished. Semble.—Sec. 26 of Beng. Act VIII of 1876 
does not bar the right to bring an action, but merely limits the effect of the 
decree unless the action is brought within a certain time.—16 Cal. 117. 


M pledged his ship in August 1878 to C as security fora bond debt 
of Rs. 1,500, repayable by two instalments in February and August 1879. 
S seized the ship in French territory for a debt due to him by M and the 
French Court sold the ship. C made a claim on the proceeds of the sale in 
the hands of the Court in December 1878. The French Court required C 
to prodnce a copy of an English Court’s judgment acknowledging and sanc- 
tioning C’s claim against M. C sued S to obtain a declaration of his right 
to recover the amount due by M on the bond. Held that whether or not 
his lien was destroyed by the sale of the ship in French territory, C was 
not entitled to any of the proceeds of the sale either at the date of the gale 
or of his claim in the French Court and the denial by S of C’s right toany 
of the proceeds of the sale gave C no cause of action.—5 Madr. 330. 
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A grant of lands free of revenue does not come within the purview of 
the Indian Pensions Act,-1871. A joint Hindu family, consisting of three 
brothers, enjoyed an undivided one-third share of certain lands. One 
member sued the others for partition of the family property, claiming to 
have his right declared to receive one-third of the share of the family in 
the profits of the said lands :—Held, that the Court was not debarred from 
grauotiog the relief prayed for by the provisious of sec. 42 of the Specific 
Relief Act.—7 Madr. 191. 9 

The plaintiffs, uncle’s sons of R,a deceased Hindu, brought a suit as 
reversioners of R, for a declaration that certain alienations made by M the 
widow of R were not binding beyond the lifetime of M. The District 

Judge held on the strength of Greeman Siugb v. Wahari Lall Singh (I. L. 
R., 8 Cal., 12) that the suit would not lie under sec. 42 ythe Specific 
Relief Act :—Held, that the suit would lie.—10 Madr. 90. _ 5 


The proviso to sec. 42 of the Specific Relief Act thatgno Court shall 
pass a declaratory decree where the plaintiff, being able tu. seek further re- 
lief than a mere declaration of title, omits to do so’’ refers to the position 
of plaintiff at the date of suit: where a suit was brought for a declaration 
that certain alienations of land made by a Hindu widow to the defendants 
were not binding on plaintiff, her reversionary heir, and pending appeal by 
the plaintiff, the widow died :—Held, (1) that the plaintiff was entitled to 
proceed with his appeal: (2) that plaintiff could not be permitted toamend 
his plaint and claim possession.—12 Madr. 136. 

Suit to declare plaintiff’s title to the stanom of fifth Raja of Palghat ; 
the first Raja (defendant No. 1) received a malikana allowance from Go- 
vernment payable to the various stanomdars, but had refused to pay to 
plaintiff the fifth Raja’s share :— Held, the plaintiff being entitled to sue 
for further relief than the declaration of his title and having omitted to 
do so, the suit must be dismissed under Specific Relief Act, sec 42. Per 
cur.—Pensions Act, sec. 6, was not applicable to this case.—13 Madr. 75, 

The intervention of two life estates does not preclude the reversioner 
from obtaining a declaration of his interest as to land under Specific 
Relief Act, sec. 42.—13 Madr. 195. 

Suit for a declaration that a decree of a Subordinate Court was passed 
fraudulently, the Judge having been bribed by the present defendant :— 
Held, that the suit did not lie. Per cur.—The remedy would appear to be 
by way of injunction to restrain the party from executing the decree.—14 
Madr. 167. 

The plaintiff obtained a decree in a suit in which he averred that he 
was entitled tothe office of Sheik of Kallai and to certain properties attach- 
ed hereto, and prayed for a declaration that the defendant had no right 
either to the office of Sheik or to the properties in question, for an injunc- 
tion restraining him from interfering with the properties or doing anything 
in any way inconsistent with the plaintiff’s right to the office, and for fur- 
ther and other relief. It appeared, on the evidence for the defence, that the 
defendant was in possession of part of the property, but no issue had been 
framed as to the maintainability of the suit under the last clause of Specific 
Relief Act, sec. 42:— Held, on appeai by the defendant, that the Court of 
First Instance should take evidence and try an issue specifically directed 
to this question. It having appeared on the evidence recorded on that issue 
that the defendant was substantially in possession of the office of Sheikand 
of its emoluments :—Held, that the suit was not maintainable, although an 
injunction was asked for as relief consequential on the declaration. The 
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plaintiff was permitted to pay additional stamp duty and amend the plaint 
by adding a prayer for possession.— 15 Madr. 15. 


In a suit in which the plaintiffs sought declarations that they were 
members of an undivided Aliyasantana family with the defendants, that 
certain property belonged to the family, and that plaintiff No. 1, the senior 
member of the family, was entitled to have the lands registered in his 
name, the defendants denied the allegations in the plaint, and pleaded that 
the suit for declarations only was not maintainable, and that it was barred 
by limitation. It was found that the plaintiffs had separated themselves 
from the defendants, and had for more than twelve years been excluded to 
their own knowledge from the joint family property :— Held, that, if, as al- 
leged by the plaintiffs, plaintiff No. 1 was the de jure ejaman of the family, 
he was entitled to the possession and management of the family property, 
and a suit for a mere declaration of his right would not lie—Chanda vw, 
Chathu Nambiar, I1.L.R., 1 Madr. 381, distinguished. Per cur.—* We are 
,of opinion that article 127 applies to this case, and that the plaintiffs, 
-having separated themselves from the defendants, have for more than 
twelve years been to their own knowledge excluded from the joint family 
property, and that their suit to enforce aright to share therein is barred” 
—Mahalinga v. Mariyamma, I. L. R., 12 Madr. 462, distinguished.—15 
Madr. 186. 


A karar was executed by members of two Malabar tarwads, by which 
the tarwad of the plaintiffs and defendants Nos. 1 and 2 was amalgamated 
with that of which defendant No. 3 was a karnavan; part of the property 
of the plaintiffs’ branch was in the possession of defendants Nos. 1 and 8, 
and part of it was held under demises from defendant No. 3. The plain- 
tiffs sued for a declaration of their title to this property and for a declara- 
tion that the karar was not binding on them. An issue was framed on the 
question whether the suit was maintainable for want of a prayer for all 
relief consequential on these declarations :— Held, (1) that the suit was not 
maintainable for want of a prayer for possession of the lands under demise ; 
(2) that the plaintilfs should not be permitted to amend the plaint on ap- 
peal by the addition of such a prayer.~-15 Madr. 255. 


The widows of a shrotriemdar, who was a Sudra, brought a suit for a 
declaration of their title by inheritance to his lands against his illegitimate 
son, who had been registered as shrotriemdar in lien of his deceased father, 
and to whom certain of the raiyats had attorned. The defendant claimed 
to be legitimate according to the customary Jaw governing the family, al- 
though his parents might not have been married at the time of his birth, 
by reason of his parents having performed the ceremony of partyam before 
his birth:—Held (1) that the suit was not precluded by Specific Relief Act, 
sec. 42, proviso ; (2) that the defendant was illegitimate and that the plain- 
_tiffs were accordingly entitled to one-half of the lands in question, and the 
defendant was entitled to the other half. Observations on the allegation 
and proof of a custom in derogation of the general Hindu law of inheri- 
tance.—15 Madr. 307. 


The defendant was in possession of the estate of a deceased gosavi as 
his shishya (spiritual son). The plaintiff sued upon a stamp of Rs. 10 for 
‘a declaration that he was the true shishya of the gosavi by a previous adop- 
‘tion, his real object being to establish a title to the estate in the hands of 
‘the defendant.—Held that under the circumstances the Court would not 
‘exercise, in the plaintiff's favour, the discretionary power to grant a decla- 

ratory decree vested in it by sec. 42 of the Spevific Relief Act (I of 1877), 
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inasmuch as todo so would enable the plaintiff to obtain a relief on a 
stamp of Rs. 10 which the Legislature intended should be chargeable with 
a higher fee, and thus would have the effect of giving countenance to an 
evasion of the stamp law.—3 Bom. 230. 


The defendant obtained a decree against D, father of the plaintiffs, for 
satisfaction of his debt by the sale of a moiety of a village mortgaged to 
him by D. In execution of it he attached the mortgaged property, the attach- 
ment being made, under sec. 274 of the Civil Procedure Code (Act X of 
1877), by an order prohibiting D from transferring or charging the property 
in any way, and all persons from receiving it from him by purchase, gift, 
or otherwise.The plaintiffs thereupon applied for the removal of the attach- 
ment, but their application was rejected. They then sued for a declaration of 
their right to two thirds of the property, The District Judge, who tried 
the suit, rejected it on the ground that it was barred bys :.42 of the 
Specific Relief Act (I of 1877),because the plaintiffs might h: ,e sought fur- 
ther relief than a mere declaration of title, and omitted to ¢/ so. He was 
of opinion that the attachment constituted a dispossession, and that the 
plaintiffs might have asked to be replaced in possession, or, at any rate, for 
the removal of the attachment. Held by the High Court on appeal that the 
plaint was not open to objection on the ground that it only asked for a de- 
claratory decree, without any consequential relief. Held that the prohibi- 
tory order to D did not constitute a dispossession of D, and still leas of the 
plaintiffs, and that they could not have properly asked for removal of the 
attachment by a cancellation of the prohibitory order to D so long as they 
admitted that D had an interest in the attached property. Held, also, that 
the plaintiffs could not have properly asked for any consequential relief in 
their suit, but that when they instituted it, they were entitled and, in- 
deed, bound to ask for a declaration of their right, if only to prevent a 
purchaser at the sale, under the defendant’s decree against D, from after- 
wards alleging that he had purchased without notice of the plaintiffs’ 
claim.—4 Bom. 529. 


A. suit will lie in a Civil Court for a declaration of the plaintiffs’ right 
to officiate, in alternate years, as priests in atemple and receive the of- 
ferings to the idol. A suit should not be dismissed by an Appellate Court 
on the ground of its being one asking merely for a declaratory decree, and 
no consequential relief, where that objection has never been taken by the 
defendants to the suit. The plaintiffs should in such a case be allowed an 
opportunity of amending their plaint.—13 Bom. 548. 


The plaintiff sued for a declaration that he was entitled to succeed, on 
his father’s death, to a talukdari estate, to the exclusion of defendant No. 
1, who, he alleged, was a supposititious child set up by his step-mother to 
defeat the plaintiff’s right of inheritance. It appeared that defendant No. 
1 had obtained a decree against the plaintiff’s father, establishing his legiti- 
macy, and declaring bim entitled to receive maintenance out of the estate in 
question. In accordance with this decree, the Talukdari Settlement Officer, 
(defendant No. 2),who was in management of the estate under Bombay Act 
XXI of 1881, paid defendant No. 1 an allowance of Rs. 200 a month on ac- 
count of his maintenance. The plaintiff alleged that the payment to de- 
fendant No. 1 wasillegal and wrongful, but he did not ask for an injunc- 
tion restraining him from receiving the allowance. The defendant con- 
tended that the suit was bad, (1) because notice had not been given to the 
Talukdari Settlement Officer as required by section 424 o0f the Civil Pro- 
cedure Code (Act X1V of 1882), and (2) because the plaintiff had sued for 
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a mere declaration of title without asking for consequential relief. Held, 
following Shahebzadee v. Fergusson and Bhau Balapa v. Nana, that the 
suit was maintainable without giving the Talukdari Settlement Officer the 
notice required by sec. 424 of the Code of Civil Procedure. Held, also, 
(Candy, J., doubting) that the suit was barred under sec. 42 of the Specific 
Relief Act (I of 1877), as the plaintiff had omitted to seek the relief of 
an injunction against defendant No. 1, restraining him from receiving 
future payment of maintenance. Held, further, that plaintiff was at liberty 
to amend his plaint by praying for an injunction as against both defend- 
ants.—14 Bom. 395. 


Bai Javer, a Hindu widow, made a will disposing of property, and of 
which under an award she had only the use during her life and to which 
the plaintiff, her son, was entitled after her death. While she was still 
living the plaintiff filed this suit, praying that the will might be declared 
invalid. The defendants were the testatrix and those who teok under the 
will. While the suit was pending, the testatrix died. The Subordinate 
Judge passed a decree in plaintiff’s favour and declared the will invalid. 
The defendants appealed, and contended for the first time, in appeal, that 
the allegations in the plaint, viz., that the will was in their favour and that 
they (the defendants) were interested in denying the plaintiff’s title as re- 
versioner, did not constitute a case in which, in the exercise of a sound 
judicial discretion, a declaratory decree ought to be made. Held, that as 
the objection was taken for the first time in appeal, it would be unjust to 
allow the defendants to benefit after they had failed to resist G.’s claim on 
the merits. Held, further, that the will of J. should be declared to be in- 
valid so far as it operated to defeat the award.—15 Bor. 697. 


S sued B in a Court of Small Causes for arrears of ground-rent of a 
house. The latter denied S’s proprietary right to the land and his liabili- 
ty to pay ground-rent, and S’s suit was in consequence dismissed. There- 
upon S sued B in the Civil Court for a declaration of proprietary right to 
the land and of his right to receive ground-rent. Held that the suit was 
not barred by the proviso to sec. 42 of the Specific Relief Act because it 
did not include a claim for arrears of ground rent; and that the suit was 
one in which the specific relief claimed might properly be granted. The 
principle laid down in Sadut Ali Khan v. Khajeh Abdool Gunnee (19 W. 
R., 171.) applled.—5 Al. 55. 


On the death of P a Hindu widow, who had been in possession of the 
estate of her deceased husband, D’s daughter B was entitled to succeed to 
the estate, if it were D’s separate property. S, however, alleging that the 
estate was ancestral property, to which he was entitled to succeed, took 
possession of it. Thereupon the sons of another daughter of D, alleging 
that the estate of D was his separate property, that B was entitled to suc- 
ceed to it, that they were the next reversioners, and that B was acquies- 
cing in a possession on the part of S which was adverse to her and to them 
as next reversioners, sued B and S for a declaration of their reversionary 
right, and for possession of D’s estate or such relief in this respect as the 
Court might think fit to give. Held that the plaint disclosed a right to sue 
on the part of the plaintiffs and a cause of action. Nobin Chunder Chucker- 
butty vo. Guru Persad Doss (B. L. RK, F. B. R., 1008) ; Radha Mohan 
Dhar v. Ram Das Dey (3 B. L. R., 362); Gunesh Dutt v. Lall Mattee Kooer 
(17 W. B., 11); and sec. 42 of the Specific Relief Act referred to. In order to 
skow separation in a Hindu family, it is not necessary to establish a par- 
tition of the joint estate into separate shares or holdings ; it isenough that 
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there has been ascertainment and definition of the extent of right and in- 
terest of the several co-sharers in the whole, and of the proportion of par- 
ticipation each of them is to have in the income derived from the property, 
to effect a severance and destruction of the joint tenancy, so to speak, and 
to convert it into a tenancy in common, Appovier v. Rama Subba Aiyan (11 
Moo. I. A. 75) followed. Held, therefore, where, although the ancestral pro- 
perty of a Hindu family had not been formally and completely partition- 
ed by metes and bounds, the income of it had been enjoyed by the differ- 
ent members of it in distinct and defined share, that the family was not 
a joint and undivided Hindu family. It being decided that B was entitled 
to the estate of D and that she should be in possession of it, the Court, 
having regard to B’s conduct, gave the plaintiffs a declaration of their re- 
versionary right to D’s estate and directed that possession of it should be 
given to B, and, if she declined to accept possession, then vhat A, one of 
the plaintiffs, should be put in possession for her as mans jer on her be- 
half, and he should act under the orders and directions of ?ie lower Court, 
filing accounts in, and paying the income to her, through such Court, 
whose receipts should be a sufiicient discharge.—5 Al. 532. 


The zemindars of a village sued an occupancy-tenant for a declaration 
of their right to maintain a custorn which was thus recorded in wajib-ul- 
arz:—‘* When necessary, one or two bighas out of the tenant’s lands are 
taken without their consent (khushi) for sowing indigo.’’ Upon the basis 
of this entry, they claimed to be entitled to take a portion of the occupan- 
cy-holding at a certain period of the year, for the purpose of cultivating 
indigo :—Held, by the Full Bench that the word “khushi” used in the 
wajtb-ul-ars indicated that the land was only to be taken with the ocecu- 
pancy-tenant’s consent,and the document created uo right of the nature 
alleged, namely to take the land despite the tenant. Per Tyrrell, J.—That 
the suit was not maintainable under the special provisions of the Act.— 
7 Al. 880. 


Subsequent to a decree for partition of an ancestral estate, the credi- 
tors of one of the parties thereto who, from the time of the suit, had bor- 
rowed money from them on the security of his rights and interests in the 
estate, brought a suit against their debtor and obtained a decree for the 
monies due to them. They then sued all the parties to the partition for 
a declaration that the decree then passed was, so far as it affected their 
(the plaintiff's), interests, fraudulent and collusive, and of no effect :—Held, 
that the suit was not maintainable.—7 Al. 884. 


The name of the widow of a member of a joint hindu family was al- 
lowed by the other members to be recorded in her husband’s place in res- 
pect of his rights and interests in the family property by way of compli- 
ment to her, and they conseuted that, in lieu of maintenance, she should 
‘receive the profits of the property during her lifetime. The widow execut- 
ed a deed of mortgage of the property, which did not specifically state the 
amount of the estate mortgaged, and alsoa bond upon which the obligee 
-obtained a decree, in execution whereof he attached part of the property 
recorded in the name of the obligor. The members of the family brought 
@ suit in which they prayed for a declaration that the mortgage executed 
by the widow was invalid, and that the property was not liable for the 
‘amount due thereunder, or to attachment in execution of the decree obtain- 
ed upon the bond :— Held, that if the widow’s possession were only a pos- 
session by the plaintiff's consent entitling her merely to receive the pro- 
fits for her maintenance, the plaintiffs might eject her from the property, 
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and that before they could obtain a declaration under sec. 42 they must 
seek their relief by ejectment, that being the substantial and real relief ap- 
propriate to the cause of action. Ou the other hand, if the widow had an 
estate in possession, given to ber in exchange for her maintevance, she had 
an interest which she wascompetent to alienate :—Held also that inasmuch 
as the deed of mortgage contained no description of the amount of the 
estate mortyaged by the widow, and upon ita fave, mortgaged her share of 
the property only, it could have no operation beyond her share, aud the 
Court would not be justified in granting a declaration merely because the 
plaintiffs apprehended some possible future claim based upon the alleg- 
tion that the transfer comprised the entire estate.—8 Al. 70. 


An improper or irregular exercise of the discretionary power confer- 
red by sec. 42 of the Specific Relief Act (I of 1877) does not in itself con- 
stitute sufficient ground for the reversal of a decree which is not open to 
objection on the ground of jurisdiction or of the merits of the case, being 
covered by sec. 578 of the Civil Procedure Code. Sant Kumar v. Deo 
Saran referred to.—9 Al. 622. 

Under the Specific Relief Act (I of 1877) sec. 42, a suit was brought 
for a decree declaratory of the plaintiifse’ title to be mutawalis and mana- 
gers of property from ancient times connected with religious observances, 
viz., @ ghat upon the Jumna with temples adjoining; of their title also to 
receive @ proportion of the offerings; and they also claimed to have the 
proceeds of a decree obtained by the defendants against a third party spent 
upon repairs. Held that the suit had been rightly dismissed in the first 
Court. Hven if the evidence had shown that the plaintiffs had some rights 
in respect of the property in question, they had, nevertheless, so far failed 
in giving definite prvof of their claims that they were not entitled to the 
decree claimed. No decision was, however, given, por was any opinion ex- 
pressed, with respect to other rights, which either of the parties might 
have, or claim to have, relating to the property.—12 Al. 587. 


The effect of sec. 95 (a) and sec. 10 of the North-Western Provinces 
Rent Act (XII of 1881} is to deprive the Civil Courts of jurisdiction to 
take cognizance of any suit the object of which is to declare, as between 
the zemindar and tenants, the status of the tenants. A Civil Court has no 
jurisdiction to entertain a suit in which, the defendants being admittedly 
the tenants of the plaintiffs, the plaintiffs pray for adeclaration that cer- 
tain entries of the defendants iu the revenue records as occupancy tenants, 
and certain orders of the Revenue Courts maintaining those entries, be set 
aside, and that the defendants are shikmis and not occupancy tenants, and 
that the land in question is the plaintiffs’ sir land. Such a suit cannot be 
brought within the Civil Court’s jurisdiction by dropping all the reliefs 
claimed except the last-mentioned declaration, that being merely of im- 
portance as incidental to the previous ones, and as a roundabout mode of 
obtaining a declaration that the defendants are not the plaintiffs’ occn- 
pancy tenants. Per Epar, C.J., and Maumoop, J —Whether the last-men- 
tioned prayer is one which could be brought ander sec. 42 of the Specific 
Relief Act, quaere. Per Srraiaut, J.—The suit might also be considered as 
one to set aside orders passed by the Settlement Officerin the discharge 
of his duty for the purpose of correcting the jamabandi as a part of the 
record of rights, and thua the jurisdiction of the Civil Court was barred 
by sec. 24) of the North-Western Provinces Land Revenue Act (X1X of 
1873).—13 Al. 17. 


See I. L. R., 7 Cal. 343, noted under sec. 53 of the Civil Procedure 
Code ;x 5 Bom. 177, noted under sec. 28 of the Civil Procedure Code ; lo 
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Bom. 309, noted under sec. 26 of the Civil Pro. Code; 11 Madr. 116, noted 
under sec. 13 of the Evidence Act; 13 Madr. 324, noted under sec. 54 of 
the Transfer of Property Act ; 14 Madr. 26, noted under sec. 39. 

43. <A declaration made under this chapter is binding 
only on the parties to the suit, persons 
claiming through them respectively, and, 
where any of the parties are trustees, on the persons for whom, 
if in existence at the date of the declaration, such parties 
would be trustees. 


Effect of declaration. 


Illustration. 


A, a Hindu, in a suit to which B, his alleged wife, and her mother, are 
defendants, seeks a declaration that his marriage was duly se*g¢mnized, and 
anorder for the restitution of his conjugal rights. The Cc #t makes the 
declaration and order. OC, claiming that B is his wife, sen snes A for 
the recovery of B. The declaration made in the former%suit is not bind- 
ing upon C, 





CHAPTERVII. 
Or THE APPOINTMENT OF RECEIVERS. 


44. The appointment of a receiver pending a suit is 
Appointment of receiv. @ Matter resting in the discretion of the 
ers discretionary. Court. 
The mode and effect of his appointment, and his rights, 
Reference to Code of powers, duties and liabilities, are regu- 
_ Procedure. lated by the Code of Civil Procedure .* 


CHAPTER VIII. 
Or THE ENFORCEMENT OF Pusuic DouTIE£s. 


45. Any of the High Courts of Judicature at Fort Wil- 
.vwer to order public jiam, Madras and Bombay, may make an 
servants and otheratode order requiring any specific act to be 
Sertetn epembe apes: done or forborne, within the local limits 
of its ordinary original civil jurisdiction, by any person hold- 
ing a public office, whether of a permanent or a temporary 
nature, or by any corporation or interior Court of Judicature : 
provided— 

(2) that an application for such order be made by some 
person whose property, franchise, or personal right, would 
be injured by the forbearing or doing (as the case may be) 
of the said specific act; 

(6) that such doing or forbearing is, under any law for 
the time being in force, clearly incumbent on such person or 


* See Act XIV. of 1882, sec. 3. 
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Court in his or its public character, or on such corporation in 
its corporate character ; 

(e) that, in the opinion of the High Court, such doing or 
forbearing is consonant to right and justice ; 

(a7) that the applicant has no other specific and adequate 
legal remedy ; and 

(c) that the remedy given by the order applied for will 
be compiete. 

Meant onal teank. aaah Nothing in this section shall be 

power. deemed to authorize any High Court— 


(f) to make any order binding on the Secretary of State 
for India in Council, on the Governor-General in Council, on 
the Governor of Madras in Council, on the Governor of Bom- 
bay in Council, or on the Lieutenant-Governor of Bengal ; 

(g) to make any order on any other servant of the Crown 
as such, merely to enforce the satisfaction of a claim upon 


the crown ; or 
(4) to make any order which is otherwise expressly ex- 
cluded by any law for the time being in force. 


Notes. 

Section 31 of Bengal Act II of 1888 does not impose on the Chairman 
of the Mumicipality the duty of exercising any judicial discretion or taking 
any judicial action with regard to the list of candidates prepared under that 
section.—l. L. R., 19 Cal. 192. 

Mr. G. bought some shares in the Bombay Fire Insurance Company 
and applied to the directors tor registration as a shareholder in respect of 
the shares bonght. The directors refused the application, giving no rea- 
ron for so doing, Mr. G. now applicd to the Court, under sec. 45 of the 
Spevific Relief Act and under sec. 58 of the Indian Companies Act, for an 
order compelling the directors to register him as a shareholder. The 
Articles of Assoviation of the Company provided (infer alia) that any share- 
holder might with the sanction of the Board of Directors sell or dispose of 
and transter all or any of his shares to any other person approved by the 
Board (who shall not be bound to assign any reason for the withbolding 
of such sanction). Meld, that the application should be refused, for section 
45 of the Specifie Relief Act did not apply (there being another ‘ specific 
and adequate legal remedy’’}, and nnder the Companies Act the proper 
procedure had not been adopted. Mr. G. was a transferee whose title was 
not complete, in as much as the requisite sanction to the transfer had not 
been obtained, and, therefore, there was no privity between him and the 
directors of the company, and he had no right to complain.—16 Bom. 398. 


46. Every application under section 45 must be found- 
nie ed on an affidavit of the person injured, 
Application how made. ° : * ‘ ° 
Sica mua stating his right in the matter in ques- 
; tion, hisdemand of justice, and the denial 
thereof ; and the High Court may, in its discretion, make 
52 
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the order applied for absolute in the first instance, or refuse 
it, or grant a rule to show cause why the order applied for 
should not be made. 


If in the last case, the peta Court, or corporation com- 

plained of, shows no sufficient cause, the 
High Court may first make an order in 
the alternative, either to do or forbear the act mentioned in 
the order, or to signify some reason to the contrary, and make 
anu answer thereto by such day as the High Court fixes in this 
behalf. 


47. If the person, Court, or corporation, to * ‘hom or to 
which such order is directed makes no 
answer, or makes an insu%icient or & 
false answer, the High Court may then issue a peremptory or- 
der to do or forbear the act absolutely. 


Every order under this chapter shall be executed, 

of, and appeal and may be appealed from, asif it were 

from, orders. a decree made in the exercise of the or- 
dinary original civil jurisdiction of the High Court. 


49. The costs of all applications and orders under this 
chapter shall be in the discretion of the 


O-:der in alternative. 


Peremptory order. 


sae High Court. 
; 50. Neither the High Court nor 
pone ee ee any Judge thereof shall hereafter issue 


any writ of mandamus. 


51. Each of the said High Courts shall, as soon as 
conveniently may be, frame rules to 
regulate the procedure under this chap- 
ter; and, until such rules are framed, the practice of such 
Court as to applications for and grants of writs of mandamus 
shall apply, so far as may be practicable, to applications and 
orders under this chapter. 


Power to frame rules. 


PART IfI.—Or Prevenrrve ReEviar. 
CHAPTER IX. 
Or Insunerions GENERALLY. 


52. Preventive relief is granted at the discretion of the 
sekef how Court by injunction, temporary or per- 
petual. 
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53. Temporary injunctions are such as are to continue 
until a specified time or until the further 
j order of the Court. They may be grant- 
ed at any period of a suit, and are regulated by the Code of 
Civil Procedure.* 


A perpetual injunction can only be granted by the decree 
made at the hearing and upon the merits 
of the suit: the defendant is thereby 
perpetually enjoined from the assertion of a right, or from 
the commission of an act, which would be contrary to the 
rights of the plaintiff. 


Temporary injunctions. 


Perpetual injunctions. 


CHAPTER X. 
Or PERPETUAL INJUNCTIONS. 


54. Subject to the other provisions contained in, or re- 

tnal injunctions ferred to by, this chapter, a perpetual 

when granted: injunction may be granted to prevent 

the breach of an obligation existing 1u favour of the applicant, 
whether expressly or by implication. 

_ When such obligation arises from contract, the Court 
shall be guided by the rules and provisions contained in Chap- 
ter II. of this Act. 

When the defendant invades or threatens to invade 
the plaintiff’s right to, or enjoyment of, property, the Court 
may grant a perpetual injunction in the following cases 
(namely ) :— 

(a) where the defendant is trustee of the property for 
the plaintiff ; 

(6) where there exists no standard for ascertaining the 
actual damage caused, or likely to be caused, by the invation ; 

(c) where the invasion is such that pecuniary compensa- 
tion would not afford adequate relief ; 

(@) where it is probable that pecuniary compensation 
cannot be got for the invasion ; 

(e) where the injunction is necessary to prevent a multi- 
plicity of judicial proceedings. 

Explanation.—For the purpose of this section, trademark 
is property. 





* Sce Act XIV. of 1882, secs, 492 —497. 
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Illustrations. 

(a.) A lets certain land to B, and B contracts not to dig sand or gravel 
thereout. A may sue for an injunction to restrain B from digging in viola- 
tion of this contract. 

(b.) A trustee threatens a breach of trust. His co-trustees, if any, 
should, and the beneficial owners may, sue for an injunction to prevent the 
breach. 

(c.) The directors of a pablic company areahbont to pay a dividend out 
of capital or borrowed money. Any of the shareholders may sue for an in- 
junction to restrain them. 

(@.) The directors of a fire and life-insurance company are about to 
engage in marine insurances. Any of the shareholders may sue for an in- 
junction to restrain them. 

(e.) A, an executor, through misconduet or insolvency, is oringing the 
property of the deceased into danger. The Court may grant an injunction 
to restrain him from getting in the assets. s 

(f.) A, a trustee for B, is about to make an imprudent sale of a small 
part of the trost-property. Bmay sue for an injunction to restrain the sale, 
even though compensation in money would have afforded him adequate 
relief. 
(g.) A makes a sottlement (not fonnded on marriage or other valuable 
consideration) of an estate on B and his children. A then contracts to sell 
the estate to C. Boor any of his children may sue for an injunction to res- 
train the sale. 

(h.) In the course of A’semploymentas a vakil, certain papers belong- 
ing to his client, B, come into his possession. A threatens to make these 
papers public, or to communicate their contents toa stranger. B may sne 
for an injunction to restrain A from so doing. 

(2.) Ais B’s medical adviser. He demands money of B, which B declines 
to pay. A then threatens to make known the effect of B’s communications 
to him asa patient. This is contrary to A’s duty, and B may sue for an 
injunction to restrain him from so doing. 

(j.) A, the owner of two adjoining houses, lets one toB, and afterwards 
lets the other to C. A and C begin to make such alterations in the house 
let to C as will proveut the comfortable enjoyment of the house let to B. 
B may sue for an injunction to restrain them from so doing. 

(%.) A lets certain arable lands to B for purposes of hushandry, but 
without any express contract as to the mode of cultivation. Contrary tothe 
mode of oultivation customary in the district, B threatens to sow the 
lands with seeds injurious thereto, and requiring many years to eradicate. 
A may aue for an injunction to restrain B from sowing the lancsin con- 
travention of his implied contract to use them in a husbandlike manner. 

lL.) A, B and C, are partners, the partnership being determinable at 
will. A threatens to do an act tending to the destruction of the partnership- 
property. Band C may, without seeking a dissolution of the partnership, 
sue for an injunction to restrain A from doing the act. 

(m.j A, a Hindu widow in possession of her deceased husband’s pro- 
perty, commits destruction of the property without any cause sufficient to 
justify her in so doing. The heir-expectant may sue for an injunction to 
restrain her. 

(n.) A, B, and C, are members of an undivided Hindu family. A cuts 
timber growing on the family-property, and threatens to destroy part of the 
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family-house, and to sell some of the family-utensils. B and C may sue for 
90 injuuction to restrain him. | 

(o.) A, the owner of certain houses in Calcutta, becomes insolvent. B 
buys them from the official assignee, and enters into possession. A persists 
in trespassing on and damaging the houses, and B is thereby compelled, at 
considerable expense, to employ men to protect the possession. B may sue 
for an injunction to restrain further acts of trespass. 

(p.) The inhabitants of a village claim a right of way over A’s land. In 
& Suit against several of them, A obtains a declaratory decree that bis land 
is subject to no such right. Afterwards each of the other villagers sues A 
for obstructing his alleged right of way over the land. A may sue for an 
injunction to restrain them. 

(q.) A, in an administration-suit, to which a creditor, B, is not a party, 
obtains a decree fortbe administration of C’s assets. B proceeds against 
C’s estate for his debt. A may sue for an injunction to restrain B. 

(r.) A and B are in possession of contiguous lands and of the mines 
underneath them. A works his mine so as to extend under B’s mine, and 
threatens to remove certain pillars which help to support B’s mine, B 
may sue for an injunction to restrain him from so doing. 

(s.) A rings bells or makes some other unnecessary noise so near a house 
as to interfere materially and unreasonably with the physical comfort af 
the occupier, B. B may sue for an injunction restraining A from muking the 
noise. 

(t.) A pollutes the air with smoke so as tointerfere materially with the 
physical ‘comfort of B and C, who carry ou business in a neighbouring 
house. Band C may sue for an injunction to restrain the pollution. 

(uw.) A infringes B’s patent. If the Court is satisfied that the patent is 
valid, and has been infringed, B may obtain an injunetion to restrain the 
infringement. 

(v.) A pirates B’s copyright. B may obtain an injunction to restrain 
the piracy, unless the work of which copyright is claimed is libellous or 
obscene. 

(w.) Aimproperly uses the trademark of B. B may obtain an injunction 
to restrain the user, provided that B’s use of the trademark is honest. 

. (x.) A, a tradesman, holds out Bas his partner against the wish and 
without the authority of B. B may sue for an injunction to restrain A from 
so doing. 

(y.) A, @ wery eminent man, writes letters on family-topics to B. After 
the death of A and B, C, who is B’s residuary legatee, proposes to make 
money by publishing A’s letters. D, who is A’s executor, bas a property in 
the letters,and may sue for an injunction to restrain C from publishing 
them. 

(z.) A carries on a manufactory, and Bis his assistant. In the course 
of his business, A imparts to B a secret process of value. B afterwards de- 
mands money of A, threatening, in ease of refusal, to disclose the process to 
C, a rival manufacturer. A may sue for an injunction to restrain B from dia- 
closing tbe process. 

Notes. 

Before a Court will, in the case of co-sharers, make an order directing 
that a portion of the joint property alleged to have been dealt with by one 
of the co-sharers without the consent of the other should be restored to its 
former condition (as, for instance, where a tank has been excavated), a 
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plaintiff must show that he has sustained, by the act hecomplains of, some 
injury which materially affects his position. Lala Biswambhar v. Rajaram 
Lal, 3 B. L. R., Ap. 67, applied in principle; Shamnagar Jute Factory Co. 
v. Ram Narain Chatterjee, I. L. R., 14 Cal. 189, approved. The fact that 
a portion of the Iand on which a tank bad been excavated by the defend- 
ant was fit for cultivation does not constitute an injury of ea substantial 
nature such as would justify an order of that nature.—I. L. R., 14 Cal. 236. 


The plaintiff were owners of the Grant Buildings situated at Colaba 
in Bombay. Tbe said buildings comprised two three-storied blocks known 
respectively as the eastern block and the western block. Each block con- 
sisted of four divisions, those in the eastern block being num bered respec- 
tively Nos. 1, 2, 3, and 4, and those in the western block being numbered 
‘Nos. 5, 6, 7, and 8. Each block contained thirty-four sets of rooms. The 
plaintiffs became owners of the Grant Buiidings in 1868, nd had ever 
since dcrived a considerable income from the rooms by Ie ting them as 
dwelling rooms to Ecropeans at an average rent of Rs. 504,jmonth. The 
defendants were owners of an adjacent cotton mill knowh as the Nicol 
Mill, which was erected in 1873. Prior to 1873 the site of the mill was 
occupied by the buildings of the Hydraulic Press Company, which were 
erected in 1868. These premises were in 1873 purchased by the Nicol 
Preas and Manufacturing Company, who thereupon proceeded to build the 
Nicol Mill. On the 3rd August, 1874, the erection of the mill naving then 
jaar commenced, the plaintiff’s solicitor wrote to the Secretaries of the 

icol Press and Manufacturing Company as follows :—‘“ It is rumonred 
that it is intended to carry on the business of spinning and weaving in the 
buildings now being erected. A business of this nature carried on so close 
to the Grant Buildings will render our client’s property comparatively 
valueless, and we are instructed to bring this fact to your notice and to say 
that the Bank will not permit any business of the kind to be carried on to 
the detriment of their property.’’ To this letter the Company replied that 
the business of the Hydraulic Press Company had been previously carried 
on by that Company on the same site without any remonstrauce either 
from the plaintiff’s or from the occupants of the Grant Buildings ; that the 
value of the plaintiffs’ property would be increased, not depreciated by the 
erection of the new mill; that the plaintiffs bad been aware of the inten- 
tion of the Nicol Company to convert the Hydraulic Press Company’s pre- 
mises into a spinning and weaving mill, and that they should have enter- 
ed their protest months before; that under the circumstances the plaintiffs 
had no right to interfere in the working of the mill, and that the Nicol 
Company therefore intended to continue the erection of the building and to 
use it, when compeleted, for the purposes of the Company. The mill was 
completed and commenced working in Jane, 1876, with 13,644 spiudles, 
there being room and engine-power sufficient for 40,000 spindles and 250 
additional looms. In March, 1877, the number of spindles was increased 
to 19,832, which was the number in the mill at the date of suit. Since 
March, 1874, the eastern block of the Grant Buildings had been closed and 
not offered to tenants, the demand for rooms of that character having been 
only sufficient to fill the western block. In 1878, however, the demand 
again increased and the eastern block was re-opened and let to tenants, 
Division No. 1 being opened in January, 1878, and Division No. 2 in March, 
1878, Division No. 3 in November and Division No. 4 in December, 1878. 
Complaints having been received from the tenants of these divisions of the 
nuisance arising from the Nicol Mill, the plaintiffs in December, 1878, 
sent instructions to counsel to prepare a plaint against tbe Nicol Press and 
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Manufacturing Company. On the 26th of that month, however, a resoln- 
tion wes passed to wind up the Company and the working of the mill was 
discontinued. In consequence of this no plaint was prepared, but the plain- 
tiffs’ solicitor sent a notice to the Liquidators of the Company referring 
to what had taken place and warning them not to sell the mill without 
giving the purchaser notice of the plaintiffs’ intention to take proceedings 
against any person who should recommence to work the mill. Advertise- 
ments to that effect were also published in the English and native daily 
newspapers. On the 9th August, 1880, hearing that the mill was to be put 
up to auction, the plaintiffa sent to the Liquidators a similar notice. On the 
25th August, 1880, the defendants’ mill was put up for sale and the uoticves 
were read out by the plaintiffs’ solicitor. The defeudants were present and 
heard the notice read. The defendants purchased the property for Rupees 
3,61,000, and the sale was confirmed by the Court. On the lst January, 
1881, the mill recommenced working, having been idle for two years. Ou 
the 26th January, 1881, & notice was sent to the defendants to diBcontinue 
the working of the mill on pain of a suit. The defendants replied deny- 
ing the nuisance and stating that any suit would be defended. ‘The suit 
was filed on the 5th February, 1881. The plaintiffs alleged a nuisance, 
especially to the tenants of the eastern block of the Grant Buildings, aris- 
ing from the noise, smoke and cotton fluff and smells issuing from the de- 
fendants’ mill. They complained that the said nuisances would be much 
increased when the defendants carried out their intention of completing 
the number of spindles and looms for which the mill was built. They pray- 
ed for an injunction-and Rs. 1,000 damages. The defendants denied the 
alleged nuisance and contended that the plaintiffs were debarred from the 
relief claimed. At the time of the filing of the suit the only rooms in the 
Grant Buildings that were vacant were the following :—In the east block 
two rooms in Division No. I, one room in Division No. III, aud one room: 
in Division No. IV. In the west block five rooms were vacant. The total 
net rental of the vacant rooms was Rs. 350 a month, and of the occupied 
rooms Rs. 2,410. Evidence was given that many tenants had vacated their 
rooms in the east block on account of the nuisance experienced from the 
mill, but that the demand for rooms was so great that other tenants were 
found to fill tne vacancies almost as soonas they occurred. At the time of 
the hearing of the suit four rooms were vacant in the east block and none 
in the west block. Between the date of the filing of the suit and the hear- 
ing, changes had been effected in the mill which decreased the nuisance, 
¢.g., new boilers were erected, smokeless coal was used, screens, steam-jets 
and baffleplates were introduced. In order to diminish the noise double 
fixed windows were put in on the north side of the mill and the cog-wheel- 
ed gearing was bricked up, At the hearing it was contended—(1) that the 
moill was no nuisauce; (2) that even if it was, the plaintiffs were debarred 
by their condact from objectiag ; (3) that the plaintiffs being reversioners 
were not entitled tosue. Held, gy the evidence, that the plaintiffs were not 
debarred from suing by acquieggence or lashes, buat that the defendants 
and the previous owners of the mill had been at every stage acquainted 
with the plaintiffs’ intention to resist the working of the mill if it proved 
to be a nuisarce ; (2). That the working of the mill was a nuisance to the 
occupants of Divisions 2, 3 and 4 by reason of (a) the noise and also by rea- 
son of the (6) smoke and cotton fluff issuing from the mill during the 
monsoon ; (3). That the only cause of action on which the plaintiffs could 
rely in support of their claim to an injunction was the dimination in the 
value of their property owing to the working of the mill being a nuisance 
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in rerpect of the four rooms vacant in Divisions Nos. 2, 3 and 4, at the 
time of the filing of the suit ; (4). That the efficacy of the changes and 
improvements made by the defendants after the filing of the suit for the 
purpose of diminishing the nuisance complained of depended so much on 
the good intention and constant personal cure of the defendants and their 
servants thar it ought not to influence the question of injunction when once 
the nuisance was proved to have existed ; (5). That although (the plaintiffs 
heing at the date of the suit entitled only to complain of the nuisance as 
to four out of sixty-eight sets of rooma) it might be said there was no ma- 
terial diminution of the value of the property arising from the nuisance, 
the Court in considering the propriety of granting an injunction would 
have regard to the fact that the injunction, if granted, would render it un- 
necessary for the plaintiffs to bring an action in respect of rl) the other 
rooms in Division Nos. 2, 3 and 4 after giving the tenants - otice to quit, 
and so prevent that multiplicity of suits on which an injur sion is autho- 
rized by sec. 54 of the Specific Relief Act. Under the speefél circumstan- 
ces of the cause the question whether an injunction should go, should be 
dealt with as if the plaintiffs had aright of action in respect of all the rooms 
in Divisions Nos. 2,3 and 4; (6). The only interest of the plaintiffs in the 
GrantBaildiugs bome a personal interest and the only object of the plaintiffs 
having been to secure the highest value for their property, and considering 
that, from the nature of the case,an injunction, such as the plaintiffs pray- 
ed for, would place the defendants entirely in the power of the plaintiffs, 
the relief given to the plaintiffs should assume the form of pecuniary com- 
pensation rather than of an injunction, and directed further evidence to be 
taken as to the diminutionin value of tho plaintiffs’ property caused or 
likely to be caused by the nuisance so far as itaffected Divisions Nos. 2,3, 
and 4 of the eastern block. After taking further evidence the Court con- 
sidered that the case would be best dealt with by a combination of dama- 
ges and injunction ; and made an order for an injunction to issue against 
noise, smoke and cotton fluff so as to be a nuisance to the plaintiffs as 
awners or to their tenants fur the time being of Divisions Nos. 2, 3and 4. 
Such injanction vot to isane in case the defendants should pay to the plain- 
tiffs the sum of Rs. £0,000 before the expiration of a fortnight from the 
date of the decree. In theevent of the payment of the said sum to them, 
an injunction to issne restraining defendants from working the said mill 
otherwise than with closed double glass windows on the side next the 
Grant Buildings, and also restraining defendants from allowing any smoke 
or cotton fluff to issue so as te cause snch nuisance sn aforesaid with liber- 
ty to plaintiffs to apply in case the noise be materially increased beyond 
what it is at present. On appeal, Held, per Bayley, C. J. (Acting) aud 
West, J., that admitting that money compensation was a right form of re- 
lief, it should be compensation measured by the premises not owned bat 
occupied by the plaintiffs ; inother words the rooms unlet. It was only 
in respect of these that the plaintiffa were competent to sue, and they 
could not be entitled ‘te compensation on as more extensive ground. It 
was only in respect of the rooms in question that the present suit and the 
decree therein could guard the defendants against further actions. An 
award of Rs. 40,000 to the plaintiffs could not prevent any tenant of the 
rooms affected by the nuisance from suing the defendants on the same 
grounds as were taken by the plaintiffs in this suit. It would be unrea- 
sonable that the defendants should be made to pay as damages in bulk to 
persons not legally entitled what they might have to pay over again to 
those who are or may be entitled in detail. For the damages arising to the 
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plaintiffs on account of the rooms unlet at the institution of the suit, 
Rs. 1,000 would afford sufficient compensation, and the sum awarded should 
be reduced to that amount. The decree was varied accordingly and a clause 
was also inserted, distinctly providing against any increase of smoke, cotton 
fluff or noise of machinery beyond what subsisted at the date of the decree, 
and farther providing that in case any invention should be made by which 
the nuisance might easily be diminished, the decree was not to be deemed 
to prejudice the right, if any, the plaintiffs as owners or the tenants of the 
Grant Buildings to require the defendants to introduce such invention into 
the said mill so as tocause the least annoyance reasonably possible.—I. L. 
R., 8 Bom. 34. 

The plaintiff complained that the defendants intended to build so as to 
obstruct the passage of light and air through an ancient window in his house, 
and render a room therein unfit for use, and prayed for a perpetual injunc- 
tion restraining the defendant from so building. It was proved that the wall 
intended to be built would so shut out the light and air as to render the 
room completely dark and unfit for use. The Subordinate Judge granted the 
injunction as prayed. The defendants appealed to the Joint Judge, who 
amended the lower Court’s decree by ordering the removal of the injunc- 
tion and directing, in its stead, anew window to be opened in the plaintiff's 
house to the east of the window in question. On appeal by the plaintiff to 
the High Court. Held, reversing the decree of the lower Appellate Court 
that the plaintiff had an absolute and indefeasible right to the easement 
he had acquired; and the only possible question was whether injunction 
or damages was the appropriate remedy under the circumstances of the 
particular case. Held, also, that, aa the evidence established that, after 
defendant’s wall was built, plaintiff's room would not remain substantially 
as useful to him as before, the plaintiff was entitled to an injunction. The 
High Court also directed a mandatory injunction to issue to the defend- 
ants to remove the wall they had raised after the lower Appellate Court 
had passed the decree in their favour and pending the plaintitt’s appeal to 
the High Court.—13 Bom, 674. 

One of several co sharers in a mahal having begun to erect certain 
kachcha buildings upon the common land, another co-sharer, three or four 
days after the building had commenced, brought a suit for an injunction 
to restrain the continuance thereof, on the pround that the defendant was 
ousting the plaintiff as a co-sharer from a portion of the common land. It 
was found that the defendant was building upon land which was in ex- 
cess of the share which would come to him on partition, and that on par- 
tition the plaintiff could not be adequately compensated. Held, by the Full 
Bench that the plaintiff was entitled to a perpetual injunction restraining 
the defendant from proceeding further with the building, and directing 
that the building so far as it had proceeded be pulled down, and prohibit- 
ing the defendant from building on the Jand as exclusive owner at any 
future time. Paras Ram vw. Sherjit referred to. Per Straight, J., that it 
was for the defendant appellant toshow that the lower appellate Court had 
exercised a wrong discretion in granting the injanction, and that, this not 
having been shown, the High Court ought not to interfere.—12 Al. 436. 


See I. L. R., 10 Bom. 390. 
See I. L. R., 15 Bom. 309, noted under sec. 26 of the Civil Pro. Code. 


55. When, to prevent the breach 


Mandatory injunctions. ; i it i 
RP ee reer re -£ -~ obligation, it is necessary to com- 


418 SPECIFIC RELIEF. [Sec. 56. 


pel the performance of certain acts which the Court is capa- 
ble of enforcing, the Court may, in its discretion, grant an in- 
junction to prevent the breach complaincd of, and also to 
compel performance of the requisite acts. 

Illustrations. 

(a.) <A, by new buildings, obatruc lights, to the access and use of 
which LB has acquired a right under the Indian Limitation Act, Part IV.* B 
may obtain an injunction, not only to restrain A from going on with the 
buildings, but also to pull down so much of them as obstructs B’s lights. 

(b.) <A builds a house with eaves projecting over B’s land. B may 
sue for an injunction to pull down so much of tho eaves ag so project. 

(c.) In thecase put as illustration (7) to section 54, the Court may 
also order all written communications made by B as puaticnot to A, as 


medical adviser, to be destroyed. 

(d.) In the case put as illustration (y) to section 54, the Court may 
also order A’s letters to be destroyed. 

(e.) A threatens to publish statements concerning B, which would be 
punishable under Chapter XXI of the Indian Penal Code. The Court may 
grant an injunction to restrain the publication, even though it may be shown 
not to be injurious to B’s property. : 

(f.) A, being B’s medical adviser, threatens to publish B’s written 
communications with him, showing that B has led an immoral life. B may 
obtain an injunction to restrain the publication. 

(g-) In the cases put as illustrations (v) and(w) to section 54, and as 
illustrations (e) and (f ) to this section, the Court may also order the copies 
produced by piracy, and the trademarks, statements, and communications, 
therein respectively mentioned, to be given up or destroyed. 


Injunction when refused. 66. An injunction cannot be granted— 

(a) to stay a judicial proceeding pending at the institu- 

tion of the suitin which the injunction is sought, unless such 

restraint is necessary to prevent a multiplicity of proceedings ; 

" (6) to stay proceedings in a Court not subordinate to that 
from which the injunction is sought; 

wood (c) to restrain persons from applying to any legislative 

ody ; 

"2 ) to interfere with the public duties of any department 
of the Government of India or the Local Government, or with 
the sovereign acts of a Foreign Government ; 

(e) to stay proceedings in any criminal matter ; 

( f) to prevent the breach of a contract, the performance 
of which would not be specifically enforced ; 

(7g) to prevent, on the ground of nuisance, an act of 
which it is not reasonably clear that it will be a nuisance ; 

(A) to prevent a continuing breach in which the appli- 
cant has acquiesced ; 
oe See Act XV. of 1877,se. 2 
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; (¢) when equally efficacious relief can certainly be ob- 
tained by any other usual mode of proceeding, except in case 
of breach of trust ; 


(7) when the conduct of the applicant or his agents has 
been such as to disentitle him to the assistance of the Court ; 


(4) where the applicant has no personal interest in the 
matter. 
Illustrations. 


(a.) A seeks an injunction to restrain his partner, B, from receiving 
the partnership-debts and effects. It appears that A had improperly pos- 
sessed himself of the books of the firm, and refused B access to them. The 
Court will refuse the injunction. 


(b.) A manufactures and sells crucibles, designating them as ‘‘patent 
plumbago crucibles,” though, in fact, they have never been patented. B 
pirates the designation. A cannot obtain an injunction to restrain the piracy. 


(c.) A sells an article called “ Mexican Balm,” stating that it is com- 
pounded of divers rare essences, and has sovereign medicinal qualities. 
B commences to sell a similar article to which he gives a name and des- 
cription such as to lead people into the belief that they are buying A’s 
Mexican Balm, A sues B for an injunction to restrain the sale. B shows 
that A’s Mexican Balm consists of nothing but scented hog’s lard. A’s use 
of his description is not an honest one, and he cannot obtain an injunction. 


Wotes. 


An injunction did not, under the law as it stood before the Specific 
Relief Act, 1877, le against the decree-holder, by assignment or other- 
wise, to restrain him from executing a decres granted to him by a Court 
exercising co-ordinate jurisdiction with the Court.in which the injunction 
was applied for, on the ground that the proceedings by which the decree 
was obtained against the person applying tor the injunction were alto- 
gether illegal. The cases iu which injunctions were granted by the Courts 
of Chancery in England aguinst proceedings in other Courts rested upon 
the assumption that the rights of the parties could not be inquired into, 
except through the Courts of Chancery, and are, therefore not applicabla 
to India. Injunctions to stay proceedings under the Specific Relicf Act 
can only be granted in cases where the Court in which the proceedings are 
to be stayed is subordinate to that in which the injunction is sought.— 
I. L. R., & Cal. 380. 


In a suit brought in a Subordinate Court by the junior members of a 
Malabar tarwad against their karnavan and others, the plaintiffs prayed 
for a declaration of the urnima right of their tarwad in a certain devasom, 
and for an injunction torestrain the defeudants, other than the members of 
the plaintiffs’ tarwad, from executing a decree of a District Court, passed 
on appeal from a Munsif’s Court, whereby certain lands of the devasom 
were decreed to be surrendered to them in the character or uralers ; 16 ap- 
peared (1) that plaintiffs’ karnavan was a party tothe suitin which tha 
above-mentioned decree was passed, (2) that the plaintiffs’ tarwad was 
otherwise entitled to the uraima right by adverse possession, if not imme- 
rmaorial tithe:— Held, (1) that the plaintiffs were entitled to maintain the 
suit without proof of fraud and collusion on the part of their karnavan in 
the previous suit ; (2) that the injunction sought was not precluded by 
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Specific Relief Act, sec. 56 (b) ; (3) that the plaintiffs were entitled to the 
decree as prayed.—14 Madr. 425. 

A tenant, on whom a notice of ejectment had been served under the 
N.W.P. Rent Act, 1881, and whose suit to contest his liability to ejectment, 
brought under that Act, had failed, sued in the Civil Court for a perpetual 
injunetion to prevent his ejectment, Lv ‘ng his suit on an agreement that 
he sould not be ejected ao long as be paiu certain rent. Held that the 
..if was not maintainable, the jurisdiction of the Civil Court being exclu- 
ded by sec. 95 of the Rent Act and by sec. 56, (b) and (f), of the Specific 
Relief Act.—5 Al. 429. 

See I. L. R., 15 Madr. 15, noted under sec. 42. 


57. Notwithstanding section 56, clause (f/), where a 
Injunctions to perform Contract comprises an affirmative agree- 
negative agreement. ment todo a certain act, coupled with a 
negative agreement, express or implied, not to do a certain act, 
the circumstance that the Court is unable to compel specific 
performance of the affirmative agreement shall not pre- 
clude it from granting an injunction to perform the negative 
agreement ; provided that the applicant has not failed to per- 
form the contract so far asit is binding on him. 
Illustrations. 

(a.) A contracts to sell to B for Rupees 1,000 the good-will of a cer- 
tain business unconnected with busiuess- premises, and further agrees not 
to carry on that business in Calcutta. B pays A the Rupees 1,000, but A 
carries on the business in Calcutta. The Court cannot compel A to send 
his customers to B, but B may obtain an injunction restraining A from 
carrying op the business in Calcutta. 

(b.) A contracts to sell to B the good-will of a business. <A then sets 
up a similar business close by B’s shop, and solicits his old customers to 
deal with hin. This is contrary to his implied contract, and B may obtain 
an injunction to restrain A from soliciting the customers, and from doing 
any act whereby their good-will may be withdrawn from B. 

(c.) A contracts with B to sing for twelve months at B’s theatre, and 
not to sing in public elsewhere. B cannot obtain specific performance of 
the contract to sing, but he is entitled to an injunction restraining A from 
slinging at any other place of public entertainment. 

(d.} B contracts with A that he will serve him faithfully for twelve 
months as aclerk. A is not entitled to a decree for specific performance 
of this contract. But he is entitled to an injunction restraining B from 
serving a rival-house as clerk. 

(e.) A contracts with B that, in consideration of Rupees 1,000 to be 
paid to him by Bona day fixed, he will not set up acertain business 
within a specified distance. 5B fails to pay the money. <A cannot be res- 
trained from carrying on the business within the specified distance. 


SCHEDULE. 


(See section 2.) 


[Repealed by Act X1T, of 1891._ 
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LAW OF LIMITATION. 
ACT No. XV. OF 1877. 


RECEIVED THE G.-G.’s ASSENT ON THE 19TH JULY 1877. 
(As amended up to date.) 
An Act for the Limitation of Suits, and for other purposes. 


WHEREAs it is expedient to amend the law relating to the 
limitation of suits, appeals, and certain 
applications to Courts; and whereas it is 
also expedient to provide rules for acquiring by possession the 
ownership of easements and other property ; It is hereby en- 
acted as follows :— 


Preamble. 


Notes. 


The law of limitation fixes a time at the expiration of which an action 
or right not already prosecuted becomes extinguished ; and the law of pres-~ 
cription determines by what length cf user the acquisition of right may 
be accomplished. And the rules of Jaw, into which the element of time 
thus enters, belong to public law in the sense that individuals cannot by 
contract withdraw themselves from their operation. Bat persons may by 
agreement between themselves postpone to some future day the full com- 
pletion of a right and therewith the accrual of a cause of action. 

Laws of limitation and prescription rest on acommon ground of policy 
derived from the necessity of circumscribing within some limits the uncer- 
tainty in which matters of right may be involved. In order to attain this 
object the one law prevents persons from asserting their rights, and the 
other law prevents persons from disputing the rights of othes after the lapse 
of a certain time: the law of hmitation securing persons against the fur- 
ther demands of others, that of prescription securing the possession of 
rights acquired. 

Apart from the circumstances of their being based on a common ground 
of public policy, the Jaw of limitation is clearly distinguishable from that 
of prescription. The former provides a mode in which actions or rights are 
extinguished, while the latter provides a mode for the acquisition of rights. 
The former is negative in its operation depriving a person of a power 
which he before possessed ; the latter is affirmative conferring on a person 
the right to that which he has hitherto enjoyed in fact only. 

The Act, as it now stands after the repeal by Act V of 1882 of secs. 27 
and 28,is purely an Act of liinitation, furnishing rules on the one band for 
the limitation of suits, and on the other for the limitation of appeals and 
applications. The rules of prescription applicable to easements which form- 
ed part of the original Act have now found a more appropriate place in the 
Easements Act. 

The Legislature did not intend to include in the Limitation Act every 
application to a Court with reference to its own list of causes, such as ap- 
plications to transfer a case from one board to another, to transfer a case 
to the bottom of the board, change of attorneys, and so forth.—I. L. R.,6 
Cal, 60. 
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Act XV of 1877 operates from the date on which it came to force as 
regards all applications made under it. Bekari Lall » Goberotbun Lall, 
9 Cal. 446, dissented from.—I. L. R., 11 Cal. 55. 

The Limitation Act is not applicable to an application for probate.— 
I. L. BR. 6 Cal. 707 ; nor to applications of a ministerial character.— 


4 Madr. 172. 


PART I. 
PRELIMINARY. 


1. This Act may be called ‘“ The 
a a Indian Limitation Act, 1877 ” 


It extonds to the whole of British India ;* but nothing 
contained in sections two and three or in 
Peper Parts II and III. applies— 


(a) to suits under the Indian Divorce Act ; or 


(5) to suits under Madras Regulation VI of 1831. 
And it shall come into force on the 
aaa first day of October 1877. 


Q.+ All references to the Indian Limitation Act, 1871,+ 
References to Act IX. of Shall be read asif made to this Act; and 
1871 nothing herein or in that Act contained 


Saving of titles already ° 
ieaui rod. shall be deemed to affect any title ac- 


Saving of Act IX.of 1872, quired, or to revive any right to suc 
nec. 26. barred, under that Act, or under any en- 
actment thereby repealed ; and nothing herein contained shall 
be deemed to affect the Indian Contract Act, section 25.$ 


Wotes. 


The words in sec. 2 of Act XV of 1877—“ nothing herein shall be 
deemed to revive any right to sue’”—should be used in their widest signifi- 
cation, and will include any application invoking the aid of the Court for 
the purpose of satisfying a demand. Where, therefore, a judgment-credi- 
tor sought, on the 25th September 1877, to execute a decree passed on the 
27th May 1874 (which decree, at the time of the application for execution, 
was barred by art. 167 of sched. ii. of Act IX of 1871), on the ground that 
he was entitled to take advantage of art. 179 of sched. i1 of Act. XV of 1877 
which was more favourable to him: Held that, under the wording of sec. 2 
of the latter Act, he was not entitled to do so.—I. L. R., 5 Cal. 897. 


Under Act IX of 1871], sched. ii. cl. 127, the limitation for a suit by a 
person excluded from joint family property, to enforce a right to share 
therein, was twelve years from the time when the plaintiff claimed and 





* See Gazette of India, 22nd October 1881, Part I., p. 504. 

+ Certain words, repealed by Act XII. of 1891, have been omitted here. Those 
words origivally formed the first para. of sec. 2.; 

t Repealed by this Act.—See Firat Schedule. 


$ The third para. of sec. 2, as originally enacied, has been repealed: by Act XII, 
of 1891, and therefore omitted here. 
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was refased his share. Under Act XV of 1877, sched. ii, cl. 127, the limi- 
tation for such a suit is twelve years from the time the exclusion becomes 
known to the plaintiff. Held, that the period of limitation prescribed by 
the latter Act is shorter than the period prescribed by the former Act, 
within the meaning of sec. 2, Act XV of 1877.—7 Cal. 461. 


The period of limitation prescribed by Article 73 of the Second Sche- 
dule to Act XV of 1877 is a “ shorter period of limitation’ within the 
meaning of the last clause of sec. 2 of that Act than the period prescribed 
by Article 72 of the Second Schedule to Act IX of 1871. The language of 
Acts 1X of 1871 and XV of 1877 lendsto the conclusion that by each of 
these enactments the starting point and period given in its schedule were 
to take the place of those given by {the Act which preceded it, in the case 
of all snits instituted after the date of the Act coming into force, and that 
the expiration of the period, calculated with reference to the Act in force 
at the date at which the note was executed, dues not necessarily affect the 
remedy.—2 Madr. 113 


Acknowledgments which are insufficient to keep alive a cause of action 
because they were signed only by an agent, are equally insufficient to sus- 
tain a suiton the same cause of action under Act XV of 1877, as sec. 2 of 
the Act expressly bars the revival of a right to sue barred under the earlier 
Acts, although they might have been sutticient under Act IX of 1871.—8 
Bom. 99. 

Under the Limitation Act IX of 1871 the period of Limitation for 
suits to recover possession of property purchased from a mortgagee depend- 
ed upon the good faith of the purchaser. <A suit against a purchaser i 
good faith was barred atter twelve years from the date of the purchase, 
under article 134 of Schedule II. In other cases a suit might be brought 
against the purchaser within sixty years from the date of the mortgage, 
under article 148. Article 134 of Act XV of 1877, by the omission of the 
the words ‘“‘ in good faith,’ makes twelve years from the date of the pur- 
chase the period of limitation for all such suits, without reference to the 
question of good faith on the part of the purchaser. The result is, that, in 
cases of a purchase not in good faith from a mortgagee, the period of limi- 
tation allowed by Act XV of 1877 fora suit to recover the property is 
shorter than the period allowed by Act IX of 1871; and, consequently, un- 
der the provisions of Act XV of 1877, the plaintiff in such asuit has two 
years from the Ist October, 1877.—9 Bom. 475. 


The plaintiff sued the defendant for money due upon accounts stated 
between them in December, 1874, when Act IX of 1871 was in force. Sach 
accounts were not signed by the defendant. The suit was instituted after 
Act XV of 1877, which repealed Act IX of 1871, had come into force. 
Held that the plaintiff’s right to sue upon such accounts within three years 
from the date the same were stated was not a ‘‘ title’? acquired under Act 
IX of 1871, within the meaning of sec. 2 of Act XV of 1877, which, under 
the provisions of that section, was not affected by the repeal of Act IX of 
1871, and the snit was not governed by the provisions of Act IX of 1871, 
but by those of Act XV of 1877, and that, therefore, the accounts not being 
signed by the defendant, tne plaintiff could not claim the benefit of art. 64 
of sch.ii. of the latter Act, but must be regarded as suing merely for money 
lent.—2 Al. 872. 

The accounts ina suit on accounts stated were stated when Act IX of 
1871 was in force and were not signed by tbe defendant or an authorized 
agent on his behalf. Had that Act been in force when the suit was insti- 
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tuted the suit would have been within time under No. 62 of schedule ii. of 
that Act. The suit was brought, however, after the pussing of Act XV of 
1877, and by reason of the accounts not being signed did not come witbin 
the scope of No. 64 of schedule ii. of that Act. Meld that the words in sec. 
2 of Act XV of 1877, ** nothing herein contained shall be deemed to affect 
any title acquired under the Act 1X of 1571,” did not save the plaintiff's 
right to sue on the accounts stated, a right tou sue not being meant by or 
included in the term “ title acquired,” that term denoting atitle to proper- 
ty and being used in contradistinuction to a right to sue; that the Jast clause 
of that section was not applicable, because, Act XV of 1877 did not pres- 
cribe a shorter period of limitation than that prescribed by Act LX of 1871 
but attached a new condition to the suit, viz, that the accounts must be 
signed by the defendant or his agent duly authorized in that behalf; and 
that the suit was in couseyguevce barred by limitation.—3 Al. 148. 

The cause of action iu a snit on a reyistered bond payable on demand, 
bearing date the 2nd March, 1570, was alleged to have arisen on the oth 
January, 1879, the date of demand. Under Act XIV of 1859 the limit- 
ation for such a suit was six years computed from the date of the bond. Be- 
tore that period expired Act [X of 1871 came into force, which provided a 
limitation for such a suit of three years computed from the date of de- 
mand. Held that, as the cause of action and the institution of such suit 
occurred after the repeal of Act IX of 1871, the provisions of that Act were 
not applicable, and accordingly, whether Act XIV of 1859 or Act XV of 
1877 governed such suit, it was barred, as, in either case, limitation began 
to run from the date of such bond.—3 Al. 340. 

Act XV of 1877, by making the period of limitation for a suit ona 
bond payable on demand computable from the date of its execution, has 
shortened the period a limitation presvribed for such a suit by Act IX of 
1871 under which the period was computable from the date of demand. 
Held, therefore, that, under the proviaions of sec. 2 of Act XV of 1877, a 
suiton such a bond executed on the J4th December, 1569, having been 
brought within two years from the date that Act came into force was, with 
in time.—3 Al. 415. 

Eig See I. L. R., 5 Cal. 894, noted under sec. 230 of the Civil Procedure 
ode. 


3. In this Act, unless there be something repugnant in 
Interpretation-clause. the subject or context,— 


‘plaintiff’? includes also any person from or through whom 
a plaintiff derives his right to sue ; ‘applicant’ includes also any 
person from or through whom an applicant derives his right 
to apply ; and ‘defendant’ includes also any person from or 
through whom a defendant derives his liability to be sued ; 
‘easement’* includes also a right,not arising from contract 
by which one person is entitled to remove and appropriate 
for his own profit any part of the soil belonging to another, 
or anything growing in, or attached to or subsisting upon, 
the land of another : 
* The definition of ‘ easement’ is repealed by the Indian Easements Act (V. of 


1882), sec. 3, in the territories to which that Act extends, namely, Madras, the Cen- 
tral Provinces, and Cvor g. 
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‘bill of exchange’ includes also a hundi and a cheque: 


‘bond’ includes any instrument whereby a person obliges 
himself to pay money to anvuther, on condition that the obli- 
gations™ shall be void if a specified act is performed, or is not 
performed, as the case may be: 

‘proussory note’ means any instrument whereby the 
maker engages absolutely to pay a specified sum of money to 
another at a time therein limited, or on demand, or at sight: 

‘trustee’ does not include a benamidar, a mortgagee re- 
maining in possession after the mortgage has been satisfied, 
or a wrong-doer in possession without title: 

‘suit’? does not include an appeal or an application : 

‘registered’ means duly registered in British India under 
the lawf for the registration of documeuts in force at the time 
and place of executing the document, or signing the decree or 
order referred to in the context: 


‘foreign country’ means any country other than British 


India: 


and nothing shall be deemed to be done in ‘ good faith’ 
which is not doue with due care and attention. 


Notes. 


The word ‘easement,’ as used in the imitation Act, 1877, has, by 
force of the interpretation-clause (sec. 3), a very much more extensive 
meaning than the word bears in the English law, for it includes any right 
not arising from contract by which one person isentitled to remove and 
appropriate for his own profit any part of the soil belonging to another, or 
anything growing, or attached to, or subsisting upon the Jand of another. 
An easement, therefore, under the Indian law, embraces whatin English 
law is called a projit a prendre,—that is to say, a right to enjoy a profit out 
of the land of another. <A prescriptive right of fishery is an ‘ easement’ as 
defined by sec. 3 of the Act, and may be claimed by any one who can prove 
a ‘user’ of it,—that is to say, that he hasof right claimed and enjoyed it 
without interruption for a period of twenty years, although he does not 
allege, and cannot prove, that he is, or was, in the possession, enjoyment, 
or occupation of any dominant tenement.—I. L. R., 5 Cal. 945. 


The right of establishing a private ferry and levying tolls is recog- 
nized in British India. Per Garta,C.J., and Wuire, J.—Tweuty years 
is the shortest period within which such aright of ferry can be establish- 
ed by user. Per Mirrer, J.—Where the existence of a private right of 
ferry plying betweer the Jands of A and B is admitted by B no question 
of user arises ; the issue that is raised between the parties is not whether 
& private ferry exists, but whether the recognized private ferry which is in 
existence is the property of A or B: but semble, supposing such question 
of user to arise, a right of private ferry cannot be established as an inde- 
feasible right by long user.—6 Cal. 608. 


** Suit” does not include application.—5 Bom. 29. 





* Sic, Read ‘* Obligation.” + See Act III. of 1877. 
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The purohaser at an auction sale acquires the right, title and interest 
of the judgment-debtor and in virtue of that is put in possession by reason 
of which he becomes liable to be sued by the true owner. He, therefore, 
derives such liability within the contemplation of sec. 3 of the Limitation 
Act (XV of 1877) from or through the judgment-debtor. R., the owner of 
sixty-two thikans, had mortgaged fourteen of them to M. On the 7th Dec., 
1871, that is subsequent to the mortgage to M., R. sold the sixty-two 
thikans to the plaintiff, but did not give up possession. On the 18th June, 
1872, the sixty-two thikans were sold in execution of a decree against R. 
and were purchased at the auction-sale by A., who redeemed the fourteen 
thikans from the mortgagee. On the 7th December, 1883, the present suit 
was filed by the plaintiff to recover possession against the heirs of RK. and 
M. Onthe 17th January, 1884, A was joined as a co-defendant to the 
suit. Held, that the plaintiffi’s claim against A. was time-barred with res- 
pect to the forty-eight thikans which were not mortgaged, A. being entit- 
led to add to the period of his possession to that of R., who remained in 
possession after the sale to the plaintiff.—16 Bom. 197. 


PART II. 
LIMITATION OF Suits, APPEALS, AND APPLICATIONS. 


4. Subject to the provisions contained in sections five to 
Diamissal of suits, &c.,in- twenty-five (iuclusive), every suit in- 
stituted, &c., after period stituted, appeal presented, and applica- 
one tion made after the period of limitation 


prescribed therefor by the second schedule hereto annexed, 
shall be dismissed, although limitation has not been set up as 


a defence. 

Ezplanation.—A suit is instituted in ordinary cases when 
the plaint is presented to the proper officer; in the case of a 
pauper, when his application for leave to sue as a pauper is 


filed ; and, in the case of a claim against a company which is 


being wound up by the Court, when the claimant first sends 
in his claim to the Official Liquidator. 
Illustrations. 

(a.) A suit is instituted after the prescribed period of limitation. Limi- 
tation is not set up as a defence, and judgmentis given for the plaintiff. 
‘Fhe defendant appeals. The Appellate Court must dismiss the suit. 

(6.) An appeal presented after the prescribed period is admitted and 
registered. The appeal shall, nevertheless, be dismissed. 


Wotes. 

A plaintiff wishing to appeal from a decision passed against him on 
the Original Side of the High Court, dated 16th August 1883, presented 
for filing his memorandum of appeal to the Registrar on the 5th Septem- 
ber 1883, but by reason of the decree not having been signed on that date, 
no copy of the decree was preseuted therewith. The Registrar refused to 
accept the appeal. On the 6th September the decree was signed, and on 
the 7th an office copy thereof was obtained by the defendant’s attorney, 
who, on the 8th September served acopy atthe office of the plaintiff’s at- 
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torney. On the 12th September, the plaintiff applied for an office copy, 
which he obtained on the 13th, and on the 15th tendered such copy.and 
his memorandum of appeal to the Registrar. The Registrar refused to ac- 
cept the appeal, unless under an order of Court, it being in bis opinion ont 
of time. On the 6th December 1883 a Judge sitting on the Original Side 
admitted the appeal. The appeal subsequently came on for hearing, when 
the defendant contended tkat the appeal was barred, it not having been 
filed within twenty days from the date of the decree. The Court held that 
the appeal was so barred. Held, on review, that the plaintiff having allow- 
ed five days to expire after the decree was signed before applying fora 
copy, and not having filed his appeal, after so obtaining a copy, at the ear- 
liest opportunity possible, such a delay, being entirely unaccounted for, 
could not be held to be “‘time requisite for obtaining a copy of the decree,’’ 
and that, therefore, the appeal was out of time.—TI. L. R., 10 Cal. 652. 


If in an application for execution the Court erroneously holds that the 
application is not barred and orders a sale, the order, though -erroneous 
and liable to be set aside in the way presented by the procedure law, is not 
a nullity but remains in full force until set aside, and a sale held in pur- 
suance of such order is, until set aside, a valid sale; asnit to set aside such 
a sale is governed by Art. 12, cl. (a2) of Sch. II of Act XV of 1877. The 
word ‘ disallowed” in sec. 312 of the Civil Procedure Code has no refer- 
ence to an order passed on au appeal, but refers to the disallowance of the 
objection by the Court. before which the proceedings under sec. 311 are 
taken. On the 15th June 1878, a Judgment-debtor filed a petition object- 
ing toexecution of a decree against him proceeding on the ground that the 
decree was barred. On the 138th November 1878, that objection was over- 
ruled and certain of his property sold. Against the order overruling his 
objection the judgment-debtor appealed, and ultimately on the 13th Janu- 
ary 1880 the order was set aside by the High Court, and the decree was 
held to have been barred. Pending these proceedings the judgment-deb- 
tor also, on the 17th December 1878, applied, under the provision of sec, 
311 of the Civil Procedure Code, to set aside the sale on the ground of 
material irregularity, but that application was ultimately rejected on the 
17th May 1879, and the sale was confirmed on the 2lst May 1879. On the 
2nd April 1880, the judgment-debtor applied to set aside the sale, on the 
ground that the decree, in execution of which it had taken place had been 
held to be barred, and though an order setting aside the sale was made 
by the Original Court, it was subsequently set aside by the High Court 
on the 13th April 18381, as having been made without jurisdiction. The 
judgment-debtor now brought a suit on the 4th January 1882, upon the 
same grounds to set aside the sale and recover possession :— Held, that the 
suit was barred.—I11l Cal. 287. 


A landlord not having tendered a legal patta to his tenant made a 
demand on him as for rent, and on his refusal to pay attached his holding. 
The tenant, to release the attachment, paid thesum demanded under pro- 
test on 23rd September 1885. On 22nd March 1886 the tenant filed a 
suit on the small cause side of the District Munsiff’s Court to recover the 
amount so paid: that suit was dismissed for want of jurisdiction on 2nd 
September 1886. On the last-mentioned date the tenant filed the present 
suit on the same cause of action: Held, (1) the suit was not barred by limit- 
ation underthe six-months’ rule in sec. 78 of the Rent Recovery Act by 
reason of the provisions of sec. 14 of the Limitation Act, 1877 ; (2) the 
landlord not having tendered a legal patta was not in a condition to esta- 
blish any right to recover rent directly or by way of set off.—12 Madr. 467. 
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Where a petition of appeal was presented unstamped within the period 
of limitation and the stamp was ultimately affixed after the appeal would 
have been barred by limitation :—Held, following Skinner v. Orde (lh. f., 
61. A 126) that the appeal was in time.—15 Madr. 78. 


Where, under the provisions of sec. 336, Act VIIL of 1859, a memo- 
randum of appeal is returned for the purpose of being corrected, the ap- 
pellate Court should specify a time for such correction. Where an appel- 
jJant presented an appeal within the period of limitation prescribed there- 
for, and the Appellate Court returned the memorandum of appeal for cor- 
rection without specifying a time for such correction, the appeal again pre- 
sented some days after the period of limitation was presented within time, 
the date of its presentation being the dateit was first presented.—1] Al. 260. 


Held (per Stuart, C. J., Spankte, J., dissenting) that, in computing the 
Period of limitation prescribed by art. 177, sch. ii. of Act XV of 1877, for 
an application for leave to appeal to Her Majesty in Council, tho time re- 
Quisite for obtaining a copy of the judgment on which the decree against 
which leave to appeal is sought is founded cannot be excluded under the 
provisions of sec. 12 of Act XV of 1877.—1 Al. 644. 


Where a person, being at the time a pauper, petitions, under the pro- 
visions of Act VIII of 1859 for leave to sue as a& pauper, but subsequently, 
pending an inquiry into his pauperism, obtains funds which enable him to 
pay the Court-fees, and his petition is allowed upon such payment to be 
numbered and registered as a plaint, his suit shall be deemed to have been 
instituted from the date when he filed his panper petition, and limitation 
runs against him ouly uptothat time.—2 Al. 241 


Where the decree-holder had not on the last preceding application un- 
der sec. 230 of Act X of 1677 used due diligence to procure complete satis- 
faction of the decree, and Act X of 1877 had not been in force three yeara, 
held that the provisions of the third clause of sec. 230 of Act X of 1877 
were applicable to a subsequent application under that section.—2 Al. 282. 


The plaint in a suit for money charged upon immoveable property 
which described such property as “‘ the defendants one-biswa five-biswanisi 
share within the jurisdiction of the Court’? was presented on the 2lst 
November, 18°8, within the period of limitation prescribed for such a suit 
by Act XV of 1877. It was subsequently returned for amendment, and, hav- 
iug been amended by the insertion of the words ‘‘in mauza S, pargana S”’ 
after the word ‘‘share’’ was presented again on the 8tn January, 1879, 
after such period. Held that the date of the amendment of the plaint did 
not affect the question of limitation for the institution of the suit, and the 
return of the plaint for amendment and its subsequent presentation and 
acceptance by the Court did not constitute a fresh institution of the suit — 
2 Al. 832. Also 2 Bom. 120. 


For the purpose of limitation, an appeal is preferred when the memo- 
randum of appeal is presented to the proper officer, and not when, where 
the memorandum of appeal is insufficiently stamped and is returned in order 
that the deficiency may be supplied, it is again presented. When an ap- 
pellate Court returns an insufficiently stamped memorandum of appeal in 
order that it may be sufficiently stamped, it should fix a time within which 
the deficiency is to be supplied.—2 Al. 875. 


B and S executed a bond, dated the 15th August 1874, in favour of 
plaintiff in consideration of a loan of Rs. 15,000, agreeing to repay the same 
withia three years from the above date, and covenanting to pay every half 
year interest on the same, at the rate of 8 per cent. per annum ; and also to 
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pay the premia on certain policies of insurance made over to plaintiff by 
way of collateral security. In the event of failure in payment on due date 
of interest and premia, the obligors made themselves liable to pay the full 
amount of the bond debt. The bond also contained the stipulation that it 
should be optional with the obligee to claim and if pecessary to sue for the 
full amount of the bond on the failure of any one or more stipulated pay- 
ment, or on the full expiry of the period of three years. Held, that the 
bond was not. an instalment-bond, and therefore art. 75,sch. ii. of Act XV 
of 1877 was inupplicable. Held, by Sruart, C. J., that limitation commen- 
ced after the expiration of the three years allowed by the bond for payment 
of the debt. Held, by Spanxis, J.,—That Art. 80, sch. ii. of Act XV of 
1877 applies tothe suit, and limitation would run from the date when the 
bond became due, that according to the stipulation in the bond, it would 
become due on failure in paymeut on date of both the interest and premia, 
and not on failure in payment of either of them only. Held further, that 
arts. 67 and 68, sch. ii. of Act XV of 1877, were not applicable to the suit. 
~—2 Al. 322. 

A suit to enforce a right of pre-emption in respect of a share of anu un- 
divided village was instituted against the vendor and the purchaser, the 
latter being a minor, on the lst June, 1880. The instrument of sale was re- 
istered on the 9th June, 1879. On the 14th June, 1880, the Court in which 
such suit was instituted made an order appointing a guardian for such 
suit for the minor purchaser. JZeld, having regard to the provisions of sec. 
@ of Act XV of 1877, and Ram Lal v. Harrison, I. L. R., 2 Al. 832, Stuart 
Skinner v. William Orde, I. L. R., 2 Al. 241, that, for the purposes of limi- 
tation, such suit was instituted, as regards the minor purchaser, on the Ist 
June, 1880, wher the plaint was first presented, and uot on the 14th June, 
1880, when the order appointing @ guardian for such suit for him was 
made, and such euit was therefore within time.—+4 Al. 37. 

See I. lL. R., 5 Cal. 897, noted under sec. 2; 12 Al. 461, noted under 
sec. 5. 


5. If the period of limitation prescribed for any suit, 
Proviso where Court ig appeal, or application, expires on a day 
closed when period expires. when the Court 1s closed, the suit, appeal 
or application may instituted, presented, or made on the day 
that the Court re-opens. 


Any appeal or application for a review of judgment may 
Proviso as to appealsana be admitted after the period of limitation 
applieations for review. prescribed therefor, when the appellant 
or applicant satisfies the Court that he had sufficient cause for 
not presenting the appeal or making the application within 
such period. 


Notes. 

The provisions of sec. 5 of Act XV of 1877 apply to suits instituted 
under the provisions of sec. 77 of the Registration Act (III of 1877).—I. 
4. R., 1 Cal. 910. 

An order made crparte under cl. b, sec. 5 of the Limitation Act of 
1871, permitting an appeal to be registered although filed beyond time, 
inay, On proper cause being shown, be set aside by the Court which made 
xt ; bat such an order made by a District Judge cannot be afterwards can- 
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celled by a Subordinate Judge upon the appeal coming on for hearing be- 
fore him.—5 Cal. 1. 

Although a suit to recover moneys orobtain papers or accounts from 
an agent, must, under sec. 30 of Beng. Act VIII of 1869, be instituted 
within one year from the determination of the egency, yet, if on the last 
day of such year the Courts be closed, the suit will, under sec. 5 of Act XV 
of 1877, not be barred if filed on the first day of the re-opening of the 
Court.—5 Cal. 314. 

When a tenant has been aued for arrears of rent and a decree obtain- 
ed against him under Beng. Act VIII of 1869, sec, 52, which provides for 
the stay of execution if the amount of the arrears, together with interest 
and costs of suit, be paid into Court within fifteen days from the date of 
the decree, and the Oourtis closed on or before the last day of the period 
so limitod, the tenant is at liberty to pay into Court the arrears, interest, 
and costs on the first day that the Court re-opens ; and if he does so, exe- 
cution must be stayed.—5 Cal. 906. 


The provisions of sec. 5 of the Limitation Act (XV of 1877) apply 
equally to suits under the Bengal Rent Act (Beng. Act VIII of 1869). In 
a suit for rent, where it appeared that a deposit had been made in Court 
under the provisions of the Bengal Rent Act [Beng. Act VIII of ]869}, 
and that the six mouths allowed by sec. 31 of that Act for the purpose of 
instituting a suit had expired on a day whenthe Court was closed for an 
authorized holiday, but that the plaint had been filed on the first day the 
Court re-opened.-—— Held, that the provisions of sec. 5 of the Limitation Act 
(XV of 1877) applied to such cases, and that, consequently, the suit was 
not barred. Golop Chand Nowluckha v Krishto Chunder Dass Biswas, I. 
L. R, 5 Cal. 314, and Hossein Ally 7. Donzelle, I. L. B., 5 Cal. 314, follow- 
ed. Purran Bhunder Ghose v. Matty all Ghose Lahira, 1. L. R., 4 Cal. 
50, dissented from.—7 Cal. 690. 

The High Coart, sitting on second appeal, has power to look into the 
grounds which a Judge has given for admitting an appeal after the lapse 
of the period allowed by the Limitation Act. Mowri Bewa v. Surendra- 
nath Roy, 2 B. L. R., A. C., 184, note; S.C.,10 W. R., 178, followed.—8 
Cal, 251. 

The fact that the plaintiff's attorney on being served with notice of ap- 
peal failed to notice that a party who had been a defendant in the Court 
below had not been made a respondent in the appeal, coupled with the fact 
that the application made by the plaintiff to make such defendant a party 
respondent after the period of limitation had expired, was not made at the 
earliest opportunity possible, is not a sufficient ground under sec. 5 of the 
Limitation Act for non-prosecution of the appeal within the period allow- 
ed.—10 Cal. 445. 


Poverty is not ‘‘ sufficient. cause’? within the meaning of sec. 5 for ad- 
mitting an appeal after the ordinary period of limitation prescribed there- 
for has expired.—13 Cal. 78. 

Section gives a discretion to a Court to admit an appeal filed out of 
time. A valued his suit at Rs. 18,000 which was reduced to less than Rs. 
Rs. 5,000 by the Court of first instance at Rajshahye. A decree, dated the 
20th December 1883, was given against the defendant, who applied for 
copies on the 3rd of February, and the decree was ready on the 7th. The 
defendant was apparently under the impression that the appeal would le 
tothe High Court; but on the 16th of March a letter was despatched by 
his Calcutta agent informing him that he was mistaken and that the ap- 
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peal lay to the District Judge. This letter reached Rajshahye on the 17th, 
and the appeal was filed on the 23rd of March :—Held, that under the cir- 
cumstances the Court might admit the appeal in the exercise of its discre- 
tion.—13 Cal. 206, 

Where parties are prevented from doing a thing in Court on @ parti- 
cular day, not by any act of their own, but by the act of the Court itself, 
they are entitled to do it at the first subsequent opportunity.—18 Cal. 631. 

In the Limitation Act it was intended to draw aclear distinction bet- 
ween what are styled ‘applications’ and what are styled ‘appeals.’ The 
language of the Limitation Act precludes any other construction than that 
while a pauper may apply for a review of judgment with the same indul- 
gence as to delay in making the application as a person who is not a pauper, 
yet, in making his application for leave to appeal], similar indulgence is not 
extended to him.—2 Madr. 230. 

Where a District Court was adjourned for two months buat the notifi- 
cation stated that the Court would be open twice a week for one hour for 
the reception of plaints, petitions, and other papers: Held per curiam 
(Innes, J., dissenting) that the Court wus not closed till the last day of the 
adjournment within the meaning of sec. 5 of the Indian Limitation Act, 
1877, so as to allow an appellant to present his appeal on the day the Court 
re-opened after the adjournment,the appeal time having expired during the 
adjournment.—5 Madr. 189. 

An order made ex-parte, under sec. 5 of the Indian Limitation Act, 1877 
admitting an appeal after the period prescribed therefor, may be set aside 
on proper cause being shown by the court which made it.—9 Madr. 450. 

Delay in preferring an appeal under the Madras Forest Act beyond 
the period prescribed by sec. 14 of that Act, may be excused, sec. 5 of the 
Indian Limitation Act, 1877,—10 Madr. 210. 

Land was sold in execution of a decree which was passed against the 
defendant for a sum exceeding Rs. 5,000. A suit to set aside the sale was 
instituted in a Subordinate Court and was dismissed. The plaintiff who 
desired to appeal against the decree dismissing his suit was advised that 
the appeal lay tothe High Court in which a memorandum of appeal was 
accordingly filed. On its appearing that the value of the property sold was 
less than Rs. 5,000 the High Court returned the memorandum of appeal 
for presentation to the District Court. The District Judge rejected it on 
the ground that it was barred by limitation, holding that the delay caused 
by the error, which the appellant committed in taking proceedings in the 
wrong Court, could not be excused :—Held, that the District Judge should 
have decided whether the appellant, under the special circumstances of the 
case in appealing to the High Court acted on an honeat belief formed with 
due care and attention. Per cur: ‘‘ We are not prepared to hold that a 
mistake in law is under no circumstances a sufficient cause within the 
meaning of sec. 5 of the Limitation Act.”’—13 Madr. 269. 

An appellant is not entitled as of right to the exclusion of the time 
occupied by him in seeking a review of judgment, in the computation of 
the time within which his appeal is preferred. Where it appeared that the 
application for review proceeded on grounds dealt with in the judgment 
sought to be reviewed and on the discovery of fresh evidence which was 
made nearly three months before the application, the Court declined to ex- 
ercise its discretionary power to exclude the time so occupied.— 14 Madr. 81. 


_ Where the period of limitation for the filing of an appeal has expired 
during vacation, a party to a suit has a right, under the provisions of the 
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Limitation Act (XV of 1877), to have his appeal admitted on the day the 
Court re-opens, and the Prothonotary of the High Court has power to re- 
ceive and file a memorandum of appeal on that day.—6 Bom. 487. 


G obtained a decree against M in the Court of the Subordinate Judge 
of Ahmedabad for the refund of a certain sum of money alleged to have 
been illegally levied by B, x3 tnamdar for local-fund cess due for certain 
years. In appeal, the District Court on the 21st March, 1882, varied the de- 
cree, and reduced the amount. On 2nd appeal the High Court, on 23rd 
Jane, 1882, dismissed the appeal, on the ground that the lower Courts had 
no jurisdiction, the suit being a Small Cause Court suit. The decree of the 
District Court consequently remained in force. In July, 1882, G brought a 
second suit against M in the Small Cause Court at Ahmedabad for moneys 
illegally levied by M in subsequent years. The Judge of that Court held 
that the decree in the former suit passed on 2lst March, 1881, estopped M 
from disputing G’s claim, and that the matter was res judicata. M then 
procured the proceedings in the Small Cause Court to be stayed, and 
on the llth November, 1882, applied to the District Court for a review 
of its decree of 2lst March, 1881. The District Judge granted the re- 
view on the ground that the time lost by M in the prosecution of the 
second appeal should be excluded from computation, and that the subse- 
quent delay was justified by the fact that M was not aware of the etfect 
of the decision in the first suit until informed of it by the Judge of the 
Small Cause Court at the hearing of the second suit. On appeal to the 
High Court : Held, reversing the order of the District Judge, that circum- 
stances did not justify the admission of M’s application for review after 
the expiration of the ninety days allowed by the Limitation Act. The 
pendency of an appeal is not a ‘‘ sufficient cause” for not presenting the 


application earlier within the meaning of sec. 5 of the Limitation Act XV 
of 1877.—8 Bom. 26v. 


The plaintiffs filed the present suit, (No. 317 of 1888), at the same 
time with Suit No. 316 of 1888 (supra, p. 360). They filed both suits as exe- 
cutors of the will of one Damodhar Madhowyi. In Suit No. 316 of 1888 
they sued the two sona (Gordhandas and Vullubhdas) of their testator for 
the purpose of having his will construed and of ascertaining the shares of 
his property taken under it by his said two sons respectively. The present 
suit (No. 317 of 1888) was filed by them against Gordhandas, one of the 
said sons of the testator, and against three other persons to whom he had 
mortgag:d his interest in his father’s estate. They alleged that the said 
Gordhandas had made over possession of the whole of his father’s estate to 
the mortgagees, and that they refused to give it up. The plaintiffs submit- 
ted that, under the mortgage, no charge was created, save upon Gordhan- 
das’ individual interest in the estate, and they prayed for a declaration as 
to the extent of the mortgage, for an order for possession, fur an account, 
&c., &c. Suit No. 316 of 1888 was heard and decided on the 15th August, 
1889, and after argument, the Court of first instance, construing the will, 
held that the fourth defendant, Gordhandas, waa entitled absolutely tocer- 
tain property situate at the Girgaum Back Road in Bombay. Immediately 
after the said decree was made, the present suit was called on for hearing 
before the same Judge. As the questions raised in both suits were the same, 
a decree in this suit was passed at once, without argument,in accordance 
with the construction put upon the will in Suit No. 316 of 1888, Against 
the decree in Suit No. 316 of 1888, Vullabhdas, (one of the defendants 
therein), appealed, and on the 27th February, 1890, the Appeal Court revers- 
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ed the decree of the Court below, and held that Gordhandas was not entitled 
to an absolute estate in the above-mentioned property, but was entitled only 
to be paid the income thereof for hia life. The plaintiffs in the present suit, 
being executors and not personally interested, bad taken no steps to appeal 
from the decree of the 15th August. As scon, however, as the decree in 
Suit No. 316 was reversed, they proposed to have the decree in the present 
suit amended, so as to be in accordance with the construction put npon . 
their testutor’s will by the Appeal Court. The defendants refused tuo consent, 
and the plaintiff now moved for leave to file an appeal, although the time 
limited for appealing had expired. It was contended that the iact they 
were executors and trustees and, as such, could not appeal, save at their 
own risk, was “ sufficient cause,” under scection 5 of the Limitation Act 
XV of 1877,%for their delay until the appeal in the other suit. had been 
decided. Held, refusing the application, that no sufficient cause was shown 
for the plaintiffs’ delay. The two suits were quite independent of each 
other. The plaintiffs thought proper to bring this second suit against the 
mortgagees, and they got a decision. If they were not satisfied, they should 
have appealed within the proper time. There was nothing in their position, 
as executors, to entitle them to any special consideration.—14 Bom. 365. 

Where a District Judge admits an appeal filed beyond time, and the ap- 
peal is referred for disposal to a Subordinate Judge with appellate powers, 
the Subordinate Judge has the power to consider whether the delay in 
presenting the appeal is sufficiently accounted for. The power “ to hear ”’ 
un appeal conferred by section 27 of the Bombay Civil Courts Act (XIV 
ot 1869) includes also the power to hear any question as to limitation re- 
lating thereto. The order for admission of an appeal under section 5 of the 
Limitation Act (XV of 1877) made before issue of notice to the respondent, 
is an ex-parte order, and cannot bind him.—14 Bom. 594, 

Held that the order admitting an appeal after time, mado ex-purte by a 
single Judge of the High Court sitting to receive applications for the ad- 
mission of appeals, under a rule of the Court made in pursuance of 24 and 
25 Vic., c. 104, sec. 13, and the Letters Patent of the Court, sec. 27, was 
liable to be impugned and set aside at the hearing by the Division Court 
before which it was brought for heariug, on the ground that the reasons 
assigned for admitting it were erroneous or inadequate.—1 Al. 34. 


Held, that where the period of limitation prescribed for a suit expir- 
ed when the Courtwas closed for a vacation, and the Court, instead of re- 
vpening after the vacation on the day that it should have re-opened, re- 
opeued on a later day, and the suit was instituted when it did re-open, it 
Was instituted within time.—1l1 Al. 263. ; 

A certain suit was dismissed on the 26th July, 1874, on which day the 
plaintiff applied for a copy of the Court’s decree. She obtained the copy 
on the 3lst July, and on the 3lst August, or one day beyond the period 
allowed by law, she presented an appeal to the appellate Court. She did 
not assign in her petition any cause for not presenting it within such 
period, but alleged verbally that she had miscaleulated the period. The 
appellate Court recorded that it should excuse the delay, and admitted 
the appeal. Held, that there was, under the circumstances, no sufficient 
cause for the delay. An appellate Court should not admit an appeal after 
the period of limitation prescribed therefor without recording its reasons 
for being satisfied that there was sufficient cause for not presenting it with- 

such period.—1 Al. 250. 

The plaintiff in a suit applied, more than two years after the proper 

time, for a review of the judgment in such suit, filing with his application 
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a copy of a decision by the High Court, which had been passed subsequent- 
ly to the date of such judgment, in support of a contention contained in his 
application which should have been, but was not, urged at the hearing of 
his suit. Such contention, and the other arguments and statements contain- 
ed in his application might have been adduced within the time allowed by 
law for an application for a review of judgment. Held that, as such con- 
tention might have been urged at tho first hearing of the case, there was 
no ‘‘ just and reasonable cause’ for preferring the application after time, 
and the Court of first instance was therefore not warranted in granting the 
application and reviewing its judgment.—2 A!. 287. 

The circumstances contemplated in sec. 14 of the Limitation Act, 1877, 
will ordinarily constitute a sufficient cause in the sense of sec. 5 for not 
presenting an appeal within the period of limitation. A bond for money 
Provided that on failure on the part of the obligor to pay interest as agre- 
ed in the bond, and within a certain period from the date of the bond, the 
obligee might sue for possession of the immoveable property mortgaged in 
the bond. Default was made in the payment of interest as agreed, but the 
obligee deferred bringing a suit for possession of the mortgaged property 
so long that the time mentioned in the bond expired before he could obtain 
a decree. Held that under these circumstances a decree for possession of 
the property should not be granted to him.—5 Al. 591. 

In February, 1884 the High Court dismissed an application by a Mu- 
hammadan pardah-nashin lady under sec. 592 of the Civil Procedure Code 
for leave to appeal as a pauper from a decree passed in September, 1882, on 
the ground that it was barred by limitation. On the 16th August, 1884, an 
order was passed allowing an application which had been made for review 
of the said order to stand over pending the decision of a counected case 
which had been remanded for re-trial under sec. 562 of the Code. On the 
24th April, 1885, the connected case having then been decided, the applica- 
tion for review was heard and dismissed. On the 18th June, 1885, an order 
was passed ex-parte by PeTneraM, C. J., allowing the applicant, under sec. 
© of the Limitation Act (XV of 1877), to file an appeal on full stamp paper, 
and she thereupon, having borrowed money on onerous conditions to defray 
the necessary institution-fees, presented her appeal, which was admitted 
provisionally by a single Judge. 

Held by Trerrett, J. (Manmoon, J., dissenting), that the appellant had 
made out a sufficient case for the exercise of the Court’s discretion under 
sec, 5 of the Limitation Act, and that the Court should proceed to the trial 
of her appeal. 

Held by Maumoon, J, that the ex-parte order of the 15th June, 1885, was 
one which the Civil Procedure Code nowhere allowed and was wiltra vires, 
and that the Bench before which the appeal came for hearing was compe- 
tent to determine whether the order admitting the appeal should stand or 
be set aside. Dubey Sahai v. Ganeshi Lal referred to. 

Held also by Maumoop, J. (Tyrrrere, J., dissenting), that the circum- 
stances were such as to require the Court to set aside the order admitting 
the appeal to dismiss the appeal as barred by limitation, inasmuch as it 
was presented more than two years beyond time, and neither the facts that 
the main reason why it was presented so late was that the appellant was 
awaiting the result of the connected case, and that the appellant was a 
pauper and a pardah-nashin lady, nor the orders of the 16th August, 1884, 
and the 18th June, 1885, constituted ‘‘ safficient cause’’ for an extension of 
the limitation period within the meaning of sec. 5 of the Limitation Act. 
Mosh-ullah v. Ahmed-ullah and Mangu Lal vr, Kandhai Lal referred to. 
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Held further by Manmoop, J., that although but for the erroneous order 
of the 18th June, 1885, the appellant would neither have borrowed the 
money required to defray the institution-fees nor preferred the appeal, and 
this was a circumstance to be considered in the exercise of the discretion- 
ary power conferred by sec. 220 of the Code, it could not be said that the 
error of a Court of Justice which leads a party to initiate proceedings 
against another is sufficient to exonerate the losing party from paying the 
costs Incurred by the opposite party, and that the appeal should therefore 
be dismissed with costs.—9 Al. 1]. 

On the 14th February, 1884, the High Court dismissed an application 
of the 22nd March, 1883, by a pardah-nashin lady, for leave to appeal in 
forma pauperis fromm a decree dated the 16th September, 1882, the applica- 
tion, after giving credit for 86 days spent in obtaining the necessary 
papers, being out of time by 73 days. On the 16th August, 1884, an order was 
passed allowing an application which had been made for review of the pre- 
vious order to stand over, pending the decision of a connected case. On the 
24th April, 1885, the connected case having then been decided, the appli- 
cation for review was heard and dismissed. Nothing more was dove by the 
appellant until the 18th June, 1835, when, on her application, an order was 

assed by a single Judge allowing her under sec. 5of the Limitation Act 
(XV of 1377) to fle an appeal on full stamp paper, and she thereupon, 
having borrowed money on onerous conditions to defray the nacessary in- 
stitution fees, presented her appeal, which was admitted provisionally by 
a single Judge. Held, afirming the judgment of Maumoop, J., that the 
poverty of the appellant, and the fact that she was a parduh-nashin lady, 
did not constitute “ snfficient cause’ for an extension of the limitation 
period within the meaning of sec. 5 of the Limitation Act, and that such ex- 
tension onght not to be granted. Moshaullah v. Ahmedullah and Collins v. 
The Vestry of Paddington referred to.—9 Al. 655. 

In a suit for ejectment instituted in the Revenue-Court under sec. 93 (b) 
of the N.-W.P. Rent Act (XII of 1851,) the Court gave judgment decree- 
ing the claim,on the 15th September, 1884. The value of the subject- 
matter excecded Ra. 100, and an appeal consequently lay to the District 
Judge ; but there was nothing upon the face of the record to show that the 
value exceeded Rs. 100 and that the decree was appealable. The period of 
limitation for the appeal expired on the 15th October, and the defendant, 
being under the impression that the decree was not appenlable, applied to 
the Board of Revenue on the 8th January, 1885, for revision of the first 
Court’s decree. The proceedings before the Board lasted until the 24th 
April, when the defendant for the first time was informed that the value of 
the subject-matter being over Rs. 100, the decree was appealable, and that 
the application for revision had therefore been rejected. On the 23rd May, 
the defendant filed an appeal to the District Judge, who, under sec. 5 of 
the Limitation Act, admitted the appeal and, reversing the first Court’s de- 
cision, dismissed the claim. Held, on appeal by the plaintiff, that under the 
circumstances, the High Court ought not to interfere with the discretion 
exercised by the District Judge in admitting the appeal under sec. 5 of the 
Limitation Act after the period of limitation prescribed therefor. Per 
Evae C. J., that under the circumstances above stated, he would not him- 
self have held that the defendant bud shown “ sufficient cause,’’ within 
the wpoaning of sec. 5, for the admission of the appeal ; but that the Court 
ought not to interfere with the discretion of the Judge when he had ap- 
plied his mind to the subject-matter before him, unless he had clearly acted 
on insufficient grounds or improperly exercised his discrction.—9 Al, 244. 
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Questions of jurisdiction, whether with reference to the nature of the 
suit or with reference to the pecuniary limits of the claim, are matters to 
be governed by the statements contained inthe plaint in the cause. The 
valuation of the claim as preferred by the plaintiff, and not as set up by 
the plea in defence, would govern the action, not only for the purposes of 
the original Court, but also for the purposes of appeal, and indeed through- 
out the litigation. Presentation of an appeal within the period of limit- 
ation prescribed therefor to a wrong Court in ignorance of the provision of 
law, is not a sufficient cause within the meaning of sec. 5 of the Limit- 
ation Act for admitting the same appealin the proper Court after the period 
of limitation prescribed therefor had expired. To enable the Court to ad- 
mit an appeal after the period of limitation prescribed therefor had ex- 
pired, on the ground that the same had.in the first instance been preferred 
within the period of limitation provided therefor but toa wrong Court, 
the appellant must satisfy that he made his appeal tothe wrong Ccurt bona 
fide, that is under an honest though mistaken belief, formed with due care 
and attention, that he was appealing to the right Court.—-10 Al. 524, 


On the 26th January, 1889, an application was presented to the Mun- 
sarim of the District Judge’s Court for review of ajudgment passed on the 
19th December, 1888. The application was insufficiently stamped, and the 
Muunsarim endorsed on it “stamp insufficient.’ On thisa dispute ensued 
between the pleader for the applicant and the Munsarim as to the sufficiency 
ofthe stamp. On the 25th April, 1889, the deficiency pointed by the Mun- 
sarim was made good. On the 26th May the Judgeadmitted the applica- 
tion, on the applicant paying the court-fee payable onan application pre- 
sented on or after ninety days from the date of the decree. Held that see. 
6 and the first paragraph of sec. 28 of the Court-fees Act (VII of 1870) 
weré applicable ; that there was no mistake or inadvertence within the 
meaning of the second paragraph of sec. 28 ; thatthe Judge had no power 
under the circumstances to admit the application as one presented after 
ninety days from the date of the decree; that there was no presentation 
within ninety days of an application which could have been received ; that 
no sufficient cause had been shown, within the meaning of sec. 5 of the 
Limitation Act, for not making the application within ninety days; and 
that the application was consequently barred by limitation and ought. to 
have been rejected. Held alao that the application shonld have been pre- 
sented to the Judge, and not to the Munsarim.—-12 Al. 57. 

Judgment was pronounced by the Court of first instance on the 23rd 
May 1887. The decreo was signed on the 31st May. An application for 
copies was made by the defendants on the same day. TInformation of the 
estimate of the cost of copies was given to them on the Ist June; but they 
did not comply with that estimate until the 9th June. The copies were 
delivered on the llth June. On the 30th June, the defendants filed their 
memorandum of appeal in the lower appellate Court which, on an office re- 
port that it was within time, admitted it, and fixed the 19th Aueust for the 
hearing. On the Ist August, another office report was submitted, which 
Showed that the appeal was beyond time. Accordingly the Judge on the 2nd 
August, directed the defendants to be informed that their appeal was dis- 
missed. On the 27th August, however, the defendants presented a petition 
to the Judge, in consequence of which he readmitted the appeal, and, can- 
celling his order of the 2nd August, directed that the appeal should be 
heard. Held that the appeal was barred by limitation under art. 152, sch. 
ii. of the Limitation Act (XV of 1877). A question of limitation, when 
it arises upon the facts before a Court, must be heard and determined, 
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whether or not it is directly raised in the pleadings or in the grounds of 
appeal. The fact that a subordinate Court bas decided that the suit or 
appeal before it was brought within time, or that there was sufficient cause, 
within the meaning of sec. 5 of the limitation Act, for the appellant in 
that Court not presenting the appeal within the period of limitation pres- 
cribed, does not preclnde the High Court from considering that decision in 
appeal. Sec. 5 of the Limitation Act cannot be applied in making the com- 
putation of time provided for by sec. 12, and does not become applicable 
until after such computation has been made. Raj Coomar Roy v. Shaikh 
Mahomed Wais dissented from. In computing the time to be excluded 
under sec. 12 of the Limitation Act from a period of limitation, the ‘ time 
requisite for obtaining a copy’’ does not begin until an application for 
copies has been made. If therefore, after judgment, the decree remains 
unsigned, sach interval is not to be excluded from the period of limitation, 
unless, an application for copies having been made, the applicant is ac- 
tually and necessarily delayed, through the decree not having been signed. 
Bani Madbhub Mitter v. Matungiui Dassi dissented from. Per Ener, C. J., 
Bropuvursr and Youns, JJ.—A Court in computing under sec. 12 of the 
Indian Limitation Act, 1877, the time requisite for obtaining acopy of a 
decree or of a judgment has no discretion, and is confined to ascertaining 
for the purposes of such computation the time occupied by the office, after 
application made, in preparing the estimate, and, after payment of the 
amount of the estimate has been made, the time occupied by the office in pre- 
paring the copy or copics ready to be delivered tothe party who has ap- 
plied forthem. Per Epacse, C. J.—The only section in the Limitation Act 
which enables a Court to admit an appeal or an application which is pre- 
rented beyond the period of limitation prescribed by that Act, is sec. 5. 
Per Manmoop, J.—Where there is delay in compliance with the estimate 
which is unavoidable and due to causes beyond the control of the applicant, 
such delay may be included in “ the time requisite for obtaining a copy.” 
Whether or not such delay is unavoidable is a question of fact in each case. 
Per Maumoop, J.—A bare mistake of law is not a ‘ sufficient cause”? within 
the meaning of sec. 5of the Limitation Act for extending the period of 
limitation. Huro Chunder Roy v. Surnamoyi, dissented from.—-}2 Al. 461. 

See I. L. R., 15 Cal. 242, noted under art. L150 ; 10 Al. 587, noted under 
sec. 14; 12 Al. 79, noted under art. 170. 


“BA * Whenever it is sho.7n to the satisfaction of the 
Limitation for certain ap- Court that an appeal or an application 
pexls or applications for for a review of judgment was presented 
nSeew order ee after the expiration of the period of 
limitation prescribed for such appeal or application owing to 
the appellant or applicant having been misled by any order, 
or practice, or judgment of the High Court of the Presidency, 
Province or District, such appeal or application, if otherwise 
in accordance with law, shall for all purposes be deemed b 
all Courts to have been presented within the period of limit- 
ation prescribed therefor.”’ 

&pecial aad local Jaws of 6. When, by any special or local 
TEEN ERO N: law now or hereafter in force in British 


* This scction has been added by Act V1. of 1892, sec. 1. 
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India, a period of limitation is specially prescribed for any 
suit, appeal, or application, nothing herein contained shall 


affect or alter the period so prescribed. 


Notes. 

Though by sec. 6 of the Limitation Act, 1877 nothing in that Act 
affects the period of limitation prescribed by any special or local law for 
any suit, appeal, or application, still the rules prescribed by that Act for 
computing the period of limitation are applicable to such suit, appeal, or 
application, sec. 6 of Act IX of 1871, contrasted with sec. 6 of XV of 1877. 
—I. L. R., 5 Cal. 110. 

In asnuit under Bengal Act VIII of 1869 for arrears of rent, which 
accrued during minority, the plaintiff is not entitled to a fresh period of 
limitation under eecs. 6 and 7 of the Limitation Act, 1877. Dinonath Pan- 
day v. Roghoonath Panday, 5 W. R. (Act X Ral.) 41; Behari Tall Mook- 
arjee v. Mongolanath Mookerjee, I. L. R., 5 Cale., 110; Golap Chand Now- 
locka v. Krishto Chundar Das Biswas, I. L. R, 5 Cal., 314; Khoshelal 
Mahton v. Gonesh Datt, I. L R., 7 Calc., 690 ; and Phoolbas Koonwar v. 
Jualla Jogeshur Sahay, L.R.,3 1. A.,7; 1. L. R., 1 Cal., 226, explained. 
Khetter Mohun Chuckerbutty v. Dinabashy Saha, [f. L. R., 10 Calc., 265, 
distinguished.—17 Cal. 263. 

Suit, in July 1885, to set aside a sale of land of the plaintiff, sold ia 
July 1884 as if for arrears of revenue under Act IT of 1864 (Madras), on 
the ground that the sale had been brought about by fraud and enllusion 
between the purchaser and the village officers ; the plaintiff had knowledge 
of the alleged frand more than six months before suit : Held, that the law 
of limitation applicable to the case was sec. 59 of Act IIL of 1864, and not 
sec. 95 of the Limitation Act, and that the suit was therefore barred. Ven- 
katapathi v Subramanya (I. L. R., 9 Madr., 457) explained, Baij Nath Sahn 
v. Lala Sital Prasad (2 B. L R, Full Bench., 1), and Lala Mobaruk Lal wv. 
The Secretary of State for India (I. L. BR, 11 Cal. 200) considered.—12 
Madr. 168. 

The general provisions of the Limitation Act XV of 1877 are applica- 
ble to cases for which periods of Limitation are specially provided by 
local or special laws. Therefore where a suit) was brought in the Court of 
the District Judge of Belgaum on 30th January, 1882, but was returned 
for want of jurisdiction on 6th February, 1882, and was subsequently pre- 
sented on the same day in the Court of the Subordinate Judge of Belgaum, 
the High Court held that the provisions of sec. 14 taken together with sec. 
6 of the Limitation Act XV of 1877 applied to the case so as to exclude the 
period between 30th January and 6th February, 1°82, in computing the 
period of three months prescribed by the Bombay District Municipal Act 
(Bombay Act VI of 1871), sec. 86.—8 Bom. 529. 

See I. L. R, 10 Madr. 210 & 18 Cal. 631, noted under sec.5; 5 Cal, 
314, noted under sec. 5; 12 Madr. 467, noted under sec. 4. 


7. Ifa person entitled to institute a suit or make an ap- 
ere plication be, at the time from which the 
period of limitation is to be reckoned, a 

minor, or insane, or an idiot, he may institute the suit or make 
the application within the samc period, after the disability has 
ceased, as would otherwise have been allowed from the time 
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prescribed therefor in the third column of the second schedule 
hereto annexed. 


When he is, at the time from which the period of limita- 
Double and successive tion is to be reckoned, affected by two 
disabilittes. such disabilities, or when, before his dis- 
ability has ceased, he is affected by another disability, he may 
institute the ‘suit cr make the application within the same 
period after both disabilities have ceased as would otherwise 
have been allowed from the time so prescribed. 

When his disability continues up to his death, his legal 
representative may institute the suit or make the application 
within the same period after the death as would otherwise 
have been allowed from the time so prescribed. 


When such representative is at the date of the death af- 

Disability of representa. fected by any such disability, the rules 

tive. contained in the first two paragraphs of 
this section shall apply. 


Nothing in this section applies to suits to enforce rights 
of pre-emption, or shall be deemed to extend, for more than 
three years, from the cessation of the disability or the death 
of the person affected thereby, the period within which any 
suit must be instituted or application made. 


Illustrations. 

(a.) The right to sue for the hire of a boat acc1ues to A during his 
minority. He attains majority four years after such accruer. He may ins- 
titute his suit at any time within three years from the date of his attaining 
majority. . 

(b.) A, to whom a right to sue for a legacy has accrued during his 
minority, attains majority eleven years after such accruer. A has, under the 
ordinary law, only one year remaining within which tosue. But under this 
section an extension of two years will be allowed him, making in all a period 
of three years from the date of his attaining majority, within which he may 
bring his suit. 

(c.) A right to sue accrues to Z during his minority. After the accruer, 
but while Z@ is still a minor, he becomes insane. Time runs against Z from 
the date wheu his insanity and minority cease. 


(d.) A right to sue accrues to X during his minority. X dies before 
attaining majority, and is succeeded by Y, his minor son. Time runs 
against Y from the date of his attaining majority. 

(e.) A right to sue for an hereditary office accrues to A, who at the 
time is insane. Six years after the accruer A recovers his reason. A has 
six years, under the ordinary law, from the date when his insanity ceased 
within which to institute a suit. No extension of time will be given him 
under this section. 

(f-) A right to suc as landlord to recover possession from a tenant 
accrues to A who is an idiot. A dies three years after the accruer, his 
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idiocy continuing up to the date of his death. A’s representative in inter- 
est has, under the ordinary law, nine years from the date of A’s death with- 
in which to bring a suit. This section does not extend that time, except 
where the representative is himself under disability when the represent- 
ation devolves upon hin. 


Notes. . 


The benefit of secs. 1l and 12 of Act XIV of 1859 is not limited to the 
period when the disability of minority has ceased, but applies also to the 
period during which the disability continues; and therefore, during the 
jJatter period, it is open tothe minor to sue by his guardian —I. L. R., 1 
Cal. 226. See also A}. H.C. R. 1369, p. 122. 

The privilege of this section is limited to minor, and after his death to 
legal representatives. A purchaser from the minor cannot claim the bene- 
fits of this section.—15 B. L. BR., 357. 

A suit by a guardian on behalf of a minor is that of the minor, and is 
governed by the law of limitation applicable to the minor. So, where a 
mivor had been dispossessed of his share in certain property which had been 
sold in execution of a decree, and where an application under sec. 268 of 
Act VIII of 1859 to obtain possession of the share, was made by the then 
guardian of the minor, and disallowed, and subsequently, but beyond the 
period of one year from the date of the application, a suit was brought to 
obtain possession by another guardian of the infant who had been duly ap- 
pointed.—Held, that such suit was not barred by limiation, the right to 
sue being that of the minor, and that it might be exercised by any one 
duly appointed on his behalf during his minority, or by the infant himself, 
within the time limited by sec. 7 of Act XV of 1877, after attaining hi- 
majority.—I. L.R., 7 Cal. 137. See also 17 W. R., 419 53 W. R., 8. 


A plaintiff, who has obtained a decree during his minority, has t} 
option either of applying through his guardian to execute the decree durir , 
his minority or to wait until the expiration of his minority before exect - 
ing his decree. The application of the guardian is the application of the 
infant. The minor is under disability during the whole period of his 
minority. His disability does not cease, because he, through his guardian, 
makes two or more applications for execution, however, long the interval 
between them, provided they are all made during his minority.—I. L. R.,9 
Cal. 81. 

In execution of a decree, dated the 29th April 1862, certain proceedings 
were taken which terminated on the 5th September 1866, when the execu- 
tion case was struck off the file. Between that date and the 25th Septem- 
ber 1882, no further proceedings were taken. On the jatter dare an appli- 
cation was-made for execution. The decree-holder was a minor when the 
decree was passed and did not attain his majority till the 25th September 
1879. Held, that the words to “bring anaction’’ os used in sec. 1], Act 
XTV of 1859, mast be taken to be synonymous with the words to “ bring a 
suit’ and that the word “suit” must be construed in the same way as the 
word “ suit’ tiged in sec. 14, and following the decision of the majority of 
the Full Bench in Haro Chunder Roy Chowdhry v. Shoorodhonee Debia. 
9 W. BR, 402, must be taken to include execution proceedings ; Mothoora 
Dass v. Shambhoo Dutt, 20 W. R., 53, dissented from. Held, therefore, that 
as Act XIV of 1859, was applicable to the case previous tothe date on 
which Act XV of 1877 came into operation, and as under sec. 11 the decree- 
holder was entitled to have the time during which he was a minor deduct- 
ed from the period during which limitation was running against him, his 
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right to execution was not barred when Act XV of 1877 came into force 
and that beirg so, and the present application being made within three 
years ot the date on which he attained hia majority, execution of the decree 
was not barred. Gurupadapa Basupa v. Virbhudrapa Irsangapa, I. L. R., 7 
Bom., 459, discussed ; Behary Lall v. Goberdhun Lal, I. L. R, 9 Cal, 446 ; 
12 C.L R&., 431, dissented from ; Nursingh Doyal » Hurryhor Saha, 6 c 
L. H., 489; Shambhu Nath Saha Chowdhry v. Guru Churn Lahiry, 6 C. 
L. R., 437, approved.—10 Ual 748. 


The fact that a minor is for a timo represented by a guardian does not 
remove the disability of the minor.—4 Madr. 119. 


A member of an undivided Hindu family and his two minor brothers 
(who sued by him as their next friend) brought # snit for partition of 
family property against their father, and joined as defendants certain per- 
sous who were in possession of part ofthe property under alienations made 
by the father but alleged in the plaint to be invalid as against the family. 
In 1575 a decree was passed in favor of the plaintiffs in the above suit. 
No application for the execution of the decree was made by either the first 
or second plaintiif ; but the third plaintiff, having attained his majority in 
June 1881, applied for execution in April 1884: his applicution was oppos- 
ed by two of the detendants. The Districs Jadge made an order granting 
his application in respect of the one quarter share to which he was declared 
to be entitled under the decree :— Held, thatthe order of the District Judge 
was wrong, 28 neither sec. 7 nor sec. 8 of the Limitation Act affected the 
case, and tbe application was accordingly barred by limitation.-13 Madr. 236. 


The guardian and administratrix of her minor sons obtained a money 
decree aguinst the defendants in August, 1574, and on the 22nd February, 
1875, applied for its execution. The application was struck off on the 30th 
July, 1875, as no property belonging to the defendants could be found. On 
the 16th of June, 1881, the puardian died, and one of the sona, on the 
20th of October, 1882, soon after attaining his majority made a fresh up- 
plication for execution of the decree: Held that the fresh application was 
not time barred, the time from which the period of limitation began to run 
against the applicant being the date on which he attained majority.—7 
Bom. 179. 


Section 7 of the Statute of Limitations (Act XV of 1877), strictly 
spenking, only applics to cases dealt with by that statute itself. The pro- 
visions of the Civil Procedure Code(Act XIV of 1882) must, in the absence 
of anything to the contrary, be deemed to be subject to the general principle 
of law as to the dianhbility of minors, which is that time does not run 
against a minor, and the circumstance that » minor has been represented by 
a guardian does not affect the question.—16 Bom. 536. 


See I. L. R., 17 Cal. 263, noted under sec. 6. 


8. When one of several joint creditors or claimants is 

Disability of one joins under any such disability, and when a 

erediton: discharge can be given without the con- 

currence of such person, time will run against them all; but 

where no such discharge can be given, time will not run as 

against any of them until one of them becomes capable of 
giving such discharge without the concurrence of the othess. 
56 ° _* 
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Illustrations. 
(a.) A incurs a debtto a firm, of which B, C, and D, are partners. Bis 
insane, and C is a minor. D can give a discharge of the debt without the 
concurrence of B and C. Time runs against B, C, and D. 
(b.) A incurs a debt to a firm, of which E, F, and G, are partners. BE 
and F are insane, and G isa minor. Time will not run against any of them 
until either K or F becomes sane, or G attains majority. 


Notes. 
ttained majority on the llth March, 1882, sued 
from that date, upon a bond obtained in 
1872 by his motner ana puacu:an in the plaintiff’s name alone. The defend- 
ant contended that the plaintiff's brother, who was capable of giving a valid 
discharge to his debtors, having failed to sue within proper time, the suit 
was barred. On reference the High Court held, that suit was not barred. 
The plaintiff's brother not being a party to the bond, sec. 8 would not ap- 
ply. The bond was passed to the plaintiff alone, and the right of action ac- 
crued to him on the 8th July, 1878. Being then a minor, time did not begin 
to run until he attained his majority.—I. L. R., 10 Bom. 241. 

The manager of a joint Hindu family, of which S was a minor mem- 
ber, lent money on behalf of the family to K. Thetime limited by law 
for a suit for such money was three years from the date of the loan. Du- 
ring that period there were several members of the family who were su- 
juris. After attaining his age of majority S sued K for such money, and 
as the period limited by law for such suit had expired, relied on the saving 
provisions of sec. 8 of the Limitation Act, 1877. Held that, although du- 
ring such period S was one of several joint creditors who was under dis- 
ability, yet as more than one member of the family could have given a dis- 
charge to K without S’s concurrence, such provisions of sec. 8 of the Limi- 
tation Act were uot applicable, and S’s suit was therefore barred by lim‘ 
tation.—4 Al. 512. 

See I. L. R., 13 Madr. 236, noted under sec. 7. 


9. When once time has begun to 
run,no subsequent disability or inability 
to sue stops it: 


Provided that, where letters of administration to the 
estate of, acreditor have been granted to his debtor,the run ning 
of the time prescribed fora suit to recover the debt shall be 
suspended while the administration continues. 


Notes. 

Absence beyond seas voluntarily or in consequence of transportation 
gives no exemption when once time bas begun to run, 1 B. L. R, S.N., 25; 
nor voluntary absence abroad after attaining majority, 2M. H.C. R., 113; 
nor ignorance of the defendant's residence.—Al. H. C. R., 1870, p. 173. 

When time began to run owing to cause of action arising in lifetime 
of ancestor, subsequent disability of heir was not reckoned.—3 B. L. R., 
App. 80. 

On the 20th Angust, 1879, the defendant being indebted to the plain- 
tiff, gave his bond for Ra. 8,000. The bond provided for the payment of 
monthly instalmeuts of Rs. 80 each, the first of such instalments to become 
due on the 4th September, 1879. The bond also contained the following 


Continuous running of 
time. 
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clause :—‘If the said Arthur Bowles shall—in default of payment of any 
one of such instalinents, or in the event of default being made by him in 
payment of the premium mouey when and as the same shall become due in 
respect of the said policy, tf so required by the said Hamautram Sadhuram 
Pity, his executors, administrators or assigos—pay the whole amount which 
may then be due under and by virtue of these presents witheut deduction, 
then the above written bond or obligation shall be of no effect ; otherwise 
the same shall be and remain in full force and virtue.”? The defendaut paid 
three of the said monthly instalments, the last of which was paid on the 
2nd December, 1879, being that which had fallen due on the 4th November, 
1879. No further instalments were paid, but no demand for payment of the 
entire sum secured by the bond was made by the plaintiff until the 30th 
January, 1884. The plaintiff filed this suit on the 28th April, 1884. The 
defendant contended that the plaintiff’s cause of action arose on the 4th 
December, 1879, when he (the defendant) failed to pay the instalment then 
due, and pleaded limitation. The plaintiff contended (1) that under the 
bond the cause of action did not arise until the date of his demand, viz., on 
the 30th January, 1884; (2) that, even if the cause of action arose on the 
4th December, 1879, the suit was not barred, the defendant having been 
absent from India for upwards of two years and three mouths out of the 
four years and four months which had elapsed between the date of the de- 
fendant’s default and the date of suit. Held that the suit was not barred. 
The language of the bond showed that it was the intention of the parties 
that, in case of default being made in payment of one instalment, the whole 
amount should become due ouly if a demand for such amount were made. 
The canse of action did not arise oaguinst the defendant until the date of 
demand, viz., the 30th January 1884. eld, also, dissenting from Naronji 
Bhimji v. Mugniram Chandaji, that, even if the cause of action had arisen 
on the 4th December, 1879, nevertheless the suit was not barred, inasmuch 
as the period during which the defendant had been absent from India was 
to be deducted in computing the period of limitation.—8 Bom. 561. 

Where time has once begun to run, subsequent absence of the defend- 
ant from British India will not be excluded. Secs. 9 and 13 must be read 
together.—I. L. R,, 6 Bom. 103. This was dissented from in.—4 Al. 530. 

10. Notwithstanding anything hereinbefore contained, 

Suits acainst express 0 suit against a person in whom pro- 

and their repre- perty has become vested in trust for any 

specific purpose, or against his legal re- 

presentutives or assigns (not being assigns for valuable consi- 

deration) for the purpose of following in his or their hands 
such property, shall be barred by any length of time. 

Notes. 

In 1860 certain shares in a Company then formed were allotted to S, 
on the understanding, as the plaintiffs alleged, that 120 of such sbares 
should, on the amount thereof being paid to S, be transferred to, and re- 
gistered in the Books of the Company in the names of, the plaintiffs. In 
1862 the plaintiffs completed the payment to S in respect of the shares, 
and during his lifetime received dividends in respect of the said shares. S 
died in 1870, leaving a will, probate cf which was granted to the defendant 
as his executor. In a suit brought by the plaintiffs after demand of the 
shares from the defendant, and refusal by him todeliver them, to compel 
the defendant to transfer the shares to the plaintiffs and register the samg 
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in their names, the pluiatifis case was, that the shares had been held in 
trust for them, and that, consequently, their suit was not barred by lapse 
of time. Fileld, that the transaction between S and the plaintiffs did not 
amount to ‘a trust for any specific purpose” within the meaning of sec. 10 
of the Limitation Act, or tua trast at all, but to an agreementof whieh the 
plaintiffs were entitled to specific performance ; and the limitation appli- 
cable was that provided by cl. 113 of Sch. LI, Act IX of 1871, and, there. 
fore, the suit was vot barred. Nor were the plaintiffs disentitled to relief 
by reason of any laches or delay in bringing the suit.—2 Cal. 323. 


Where trust is expressly created for specific purpose and property 
vested in a trustee upon such trust, the section applies, but not where trast 
is implied or is to be inferred by law.—4d Cal. 456 ; See also 4 Cal. 897. 


A suit against trustees for the purpose of charging certain property 
with the trusts declared by the author of the trust in respect of that pro- 
perty and for an account, is a suit to follow property, aud as such, is not 
barred by any lapse of time.—8 Cal. 766. 


A alleged that is father B had, before his death, placed in the hands 
of C a certain sum of money, and had also transferred to C his landed pro- 
perty upon trust, that © should, during the rainority of A, hold the money 
and manage the property for the benefit of A, and maintain A, and should, 
on A’s attaining his majority, make over to bimn the property and so much 
of the money as should then be aunexpended ; and that © had a-cepted the 
trust, but, npon A’s coming of age, had refused to render any account. A, 
accordingly, brought a suit for an accoant C pleaded that A had attained 
his majority ata much earlier period than he alleged, and thar the snit. was 
barred by limitation. A replied that, under sec. 10 of Act XV of 1877, his 
suit. conld not be barred by auy length of time. Held, that sec. 10 of Act XV 
of 1877 did not apply to such a case, and that A’s snit would be barred if 
not brought within six years from the time when he attained his major y, 
and became entitled to demand an account. In Indian, suits between a cesturt 
gue trust and a trustees for an account are governed solely by the Limitation 
Act (Act XV of 1877) ; and unless they fall within the exemption of sec. 
JO are Lable to become barred by some one or other of the articles in the 
second schedule of the Act. To claim the benefit of sec. 10, a suit against 
a trustee must be for the purpose of following the trusat-property in his 
hands. If the object of the suit is not to recover any property in specie, but 
to have an account of the defendant’s stewardship, which means an account 
of the moneys received and disbursed by the defendant on plaintiff's 
behalf, aud to be paid any balance which may be found due to him upon 
taking the account, it murat be brought within six years from the time when 
the plaintiff had first a right to demand it.—5 Cal. 910. 


A charge of debts generally by a testator upon his property or any part 
of it, will net affect limitation, because it does not at all vary the’ legal 
liabilities, of the parties, or make any difference with respect to the effect and 
operation of the Statute itself. The executors take the estate subject to the 
ejaim of the creditors, and are in point of law trustees for the creditors. and 
euch a charge adds nothing to their legal liablities But the case is difftrent 
when particular property is given upon trust to pay a particular debt or 
debts. In snch a case the trustee has a new daty, not the ordinary daty of 
an executor to pay debts generally out of property generally, but a duty to 
apply a particular property to secure a particular debt ; and there is a trast 
.within the meaning of sec. 10 of the Limitation Act.—7 Cal. 772. 
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An auction-purchaser acquiring truat property for valuable consider- 
ation at a sale in execution of a decree is an assignee of the trustee within 
the meaning of that term nas used in sec. 10 of the Limitation Act (XV of 
1877), and vonsequently a suit against sach a person by a plaintiff claiming 
to be entitled as trustee to possession of the trust property is governed by 
the ordinary rules of limitation and not excluded therefrom by the pro- 
visions of sec. 10.—15 Cal. 703. 

A solehnama in 1847 to which were parties the sons, daughters, and 
widow of a deceased Muhomedan proprietor, transferred the shares of two 
minor daughters in their father’s estate, having been executed by their 
mother, the widow, on their behalf. {na snitin 1882 to set aside the 
solehnama at the instance of the two daughters, the evidence showed that 
fons managed the property after their fathers death, and at the time 
the solehnama was executed. Held, ou the question of limitation, that it was 
not to be inferred that the sons, by reason of their baviny managed their 
late father’s estate, should be regarded as trustees, at the time of the execu- 
tion of the solehnama, for the daughters ; and, therefore, seo. 10 of Act XV 
of 1877 was inapplicable. So that as regards the property included in the 
soleuhnama a suit brought in 1882 by the daughters would be barred by 
time.— 16 Cal. 161. . 

Where A instituted a suit in November 1889 to recover from the Secre- 
tary of State for India in Council the surplus sale proceeds of three talaks 
sold for arrears of Government revenue on the 3rd of October 1877 and 
which were in the hands of the Collector, Held, that the suit was governed 
by art. 62, sch. 1], of the Limitation Act, and was therefore barred. Held 
also, that sec 31 of Act XI of 1859 did not vest the surplus sale- proceeds 
in the Collector as trustee, that a deposit did not necessarily create a trust, 
and that therefore section 10 did not apply. Jield further, that the Colleo- 
tor was not a depository of the money within the meaning of art. 145 of 
sch. 1I.—18 Cal. 234, 

A claim to vindicate the personal right of a trustee to the possession 
of immoveable property against another person claiming such right in the 
same character is not governed by sec. 10 of the Indian Limitation Act 
1877.—7 Madr. 417. 

Where property has become vested in a persen in trust for specific 
purpose, a snit to follow such property in his hands is not barred by lapse 
of time. Acting under Regulation V of 1304, the Court of Wards took 
charge of an impartible zemindari, on the death of the zemindar, leaving 
minor sons, of whom the eldest was afterwards recognized as heir and re- 
ceived possession on attaining full age. Upon a subrequent adjudication of 
forfeiture ngainst him under Regulation VII of 1808, the Government ob- 
tained possession of the zemindari :—//leld, that the Government was not 
placed in the position of a person in whom property had become vested 
for a specific purpose, and that the above section was not applicable to pre- 
vent the operation of the Jaw of limitation which barred the anit brought 
by another of the sons, alleging title to the zemindari.—8 Madr. 525. 

This was a suit broveht in 1881l with no written consent of the Advo- 
cate-General by the head of an Adhinam for declarations that a Mutt was 
subject to his control: that he was entitled to appoint a manager: that the 
present head of the Mutt was not duly appointed and his nomination by his 
predecessor was invalid ; and for delivery of possession of the moveable and 
Immovenble properties of the Mutt to a nominee of the plaintiff. The claim 
extended also tu religious establishments at Benares and elsewhere connect- 


ed with the Mutt. The Matt was founded by a member of the Adhinam. 
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Many previous heads of the Mutt had agreed to be “ slaves” of the head of 
the Adhinam, but for over 60 years the head of the Adhinam had exercised 
m0 Management over the endowments belonging to the Mutt; and in a suit 
(compromised) of the year 1854 the present pretentions of the head of the 
Adhinam had been denied in toto. The defendant had succceded in 1880 
to the management of the Mutt under the will of his predecessor, dated the 
same year, and was nota disciple of the Adhinam :— Held, (1) that the Mutt 
is affiliated to the Adhinam, but the head of the Adhinam is not entitled 
to appoint tothe office of head of the Mutt and is not entitled to an order for 
delivery of the property of the Mutt to himself or to his appointee ; (2) that 
on the evidence as to the usage in the establishments in question, the head 
of the Mutt is entitled to appoint his successor, but his erection is limited 
to members of the Adhinam; and the head of the Adhinam is entitled to 
enforce this rule though he is bound to invest a disciple properly nominated 
by the head of the Mutt ; (3) that the defendant not being disciple of the 
Adhinam, his appointment is invalid and the head of the Adhinam is en- 
titled to see that a competent member of the Adhinam was appointed in his 
stead ; (4) that the plaintiff is entitled to declarations based on the two last- 
meutioned findings since they were comprised in the issues framed under 
secs. 146 and 147 of the Code of Civil Procedure, although the appropriate 
form in which the decree should be passed was not indicated with precision 
in the plaine itself; (5) that the suit was barred by limitation in respect of 
the personal claim to manage the eudowments as to which no claim had 
been put forward for 60 years ; (6) that the suit was not barred by lmit- 
ation in respect of the claim to set aside the appointment of the defendant 
(who entered into possession in 1880 under a will, dated in the same year), 
or to see that a competent Dharmapuram man be appointed, in spite of the 
total denial of the claims of the bead of the Adhinam in 1854; (7) that the 
consent of the Advocate-General to the suit is not required ; the suit having 
been instituted under the Civil Procedure Code of 1877 and the cause 
of action not being an alleged breach of trust; (8) that there is nothing 
irregular in seeking to recover moveable and immoveable property in she 
same suit if the cause of action is the same in respect of both; (9) that the 
agreement of the head of the Mutt to become the * slave” of his guru could 
have no legal operation since 1843, and that the adverse possession of the 
defendant from that year is fatal to any claim of the plaintiff under snch 
agreement.—10 Madr. 375. 


Plaintiff, as dharmakarta of a Hindu temple, alleging that the dcfen- 
dant, a former dharmakarta, who had been removed from office, had, when 
in office, misappropriated certain temple funds held by him, sued to re- 
cover a certain sum alleged to have been misappropriated :— Held that the 
defendant was a person iu whom the t:mple funds had become vested in 
trust for a specific purpose within the meaning of sec. 10 of the Limitation 
Act, 1887, and that as the plaint disclosed a right to follow trust}/funds in his 
hands, the suit might be treated as a suit for that purpose.—11 Madr. 274. 


The plaintiff sued his father in 1887 for a declaration of his title to, 
and for possession of, certain property as being stridhanam property of his 
late mother, whose only son he was. The plaint alleged that some of the 
property had been given to the plaintifi’s mother about the time of her 
marriage in 1336: that in 1843 her father had appointed the defendant 
trustee of the property for the plaintiff and his mother, and that further 
sums had been since paid to the defendant in his capacity of trustee on ac- 
count of the stridhanan of the plaintiff’s mother, and that ho had traded 
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with the property and misappropriated it:—-Held, that under Limitation 
Act, sec. 10, the snit was not barred by limitation on the allegations in the 
plaint.—14 Madr. 61. 

R died in 1865, leaving a will of which his nephews P and S were the 
executors. His will provided that after payment of all debts, &c., the resi- 
dune of his property should remain in the hands of the executors, who were 
‘““to maintain the family in the same manner as I used to maintain the 
family in my house.”’ After the death of both the executors the residue 
was to be apportioned among the children of his nephews in equal shares. 
On the death of the testator, P took possession of the estate, and died on 
the. 10th January, 1876 S remained passive until the 27th August, 1884, 
when he took out. probate of R’s will. On the 23rd January, 1885, he filed 
the present suit against the defenda:t as widow and administratrix of P, 
praying for an account of the estate of R that had come to the hands of P, 
aud also for an account of the estate of P. The plaintiff contended that R’s 
estate came into the hands of P as a trustee ; that the suit was to recover 
the property for the purposes of the trust, and that sec. 10 of the Limitation 
Act (XV of 1877) applied. The defendant alleged that all the moneys be- 
longing to R’s estate, which had come into the hands of P, had been ex- 
pended in paying R’s debts, and that there was no residue left for the pur- 
poses of the trusts of the will, and she contended that the suit was barred 
by limitation :— Held, that the suit was barred by article 120 being primarily 
not a suit to follow trust property in the hands of a representative of a trus- 
tee, but really to ascertain whether any trust remain to be administered 
after the testator’s debts and funeral expenses had been paid. No breach 
of trust was alleged. The suit was merely for an account against the 
executor or his representative. To such a suit sec. 10 does not apply.—10 
Bom. 242. 

G died without issue in 1854. By his will he appointed three execu- 
tors, and after making certain bequests he directed as follows :—‘ After all 
the above matters shall have been settled, whatever property of mine may 
remain, that remainirg property shall be disposed of in a righteous manner, 
in a pious and charitable way, as may appear advisable to all my tkree exe- 
cutors. It shall be disposed of in such manner that people may speak well 
of me, and that all my three heirs may acquire great fame.” The last survi- 
ving executor, (the brother’s widow), died in 1868, leaving a will, whereby 
she appointed four executors, and confirmed and continued the provisions 
of G’s will. In 1886 C, one of G’s heirs, assigned all is interest in G’s 
estate to the plaintiff, who in 1887 filed this suit for administration. He con- 
tended, that the above claim in the will was void for uncertainty ; that there 
was, therefore, an intestacy as to the residue of the estate; and that the 
executors beld such residue in trust for G's heirs within the meaning of sec. 
10 of the Limitation Act XV of 1877; and that the suit was, therefore, not 
barred. Held, that section 10 of the Limitation Act (XV of 1877) did not 
apply, and that the suit was barred by limitation. The executers of G were, 
no doubt, trustees, and for some specific purposes property became vested 
in them under the will, but with regard to the residue there was no truat 
declared and no direction given to distribnte it among the heirs-at-law. In 
the absence of such a trust or direction the executors could not be held to 
be expresa trustees, or trustees for a specific purpose, and it is to such trus- 
tees alone that the section applies.—14 Bom. 476. 


Clause in Wajib-ool-urz that lands of absconded or absent co-sharers 


should be restored to them on return, did not constitute the ‘ad interim’ 
holders trustees.—2 Al. 394; Ibid, 493; 3 Al. 458, 
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See. 10 of the Limitation Act, 1877, has reference to express trustees, 
and in order to make a person an express trustee, within the meaning of 
that section, it must appear either from express words or clearly from the 
facts that the rightful owner has entrusted the property to the person al- 
leged to be a trustee for the discharge of a particular obligation. In 1813 
S, being unable to pay the Government revenne due on his land, abandon- 
ed his village. In 1838 H, who had paid the revenne due by S, and had 
taken, or obtained from the Government, possession of S’s land, attested a 
village paper in which it waa stated that, if S returncu aud reimbursed him, 
be should be entitled to his land. Sixty years after S abandoned kis village 
B, as the representative of S, aned the representative of H for such land, 
alleging that it had vested in H in trust tosurrender it toS or his heirs on 
@Gemnand. As evidence of such trust B relied on the village-paper mention- 
ed above, and on the village administration-paper of 1862, in which it was 
stated that absent co-sharers might recover their shares on payment of the 
arrears of Government revenue due by them. Held that such documents 
did not prove any express trust within the meaning of sec. 10 of the Limit- 
ation Act, 1877, andthe suit was therefore barred by limitaion.—4 Al. 187. 


Certain of the grantees of lands, granted for the maintenance of the 
grantees and the support of a mosque and other religious purposes, sued 
for the removal of the superintendent of the property from his office. The 
parties to this suit entered into a compromise, which made certain arrange- 
ments for the management of the property, and a decree was made in ac- 
cordance with the compromise. The grantees who were not parties to this 
suit then sued the grantees who were to set aside the compromise aud de- 
cree on the ground of frand. Held that the suit fell within the terms of 
No. 95, sch. ii. of the Limitation Act, 1877, and there was nothing about it 
which made the exemption of sec. 10 of that Act applicable toit.—5 Al. 294, 

M and S purchased certain property jointly in 1865 and had equal in- 
terests in it till 1868, when M’s interest was reduced to one third. S paid 
the entire purchase-money in the first instance, and incurred expenses in 
conducting suits for possession of the property, and for registration of the 
deed, and ultimately obtained possession in 1869 or 1870, aud took the pro- 
fits from that date. M did not pay any part of the money up to 1870, € id it 
was not till 1878 that the whole of thia share of it was subscribed, ard he 
paid little or nothing to wards the expenses. Subsequently he sued S for 
possession of his share, to have an account taken of the profits, and to re- 
cover hia share of them with future mesne profits and costs :— Held that, 
under the above circumstances, there was a resulting trust in favour of the 
plaintiff, and the defendant became liable to account to him for his share ; 
bat inasmuch as there was no express trust, and the property did not be- 
come vested in trust for a specific purpose within the meaning of sec. 10 of 
the Limitation Act, and the auit was not brought for the purpose of follow- 
ing such trust property in the hands of a trustee, within the meaning of the 
section, such suit was not one which, undersec 10, might not be barred by 
any length of time. Balwant Rao Bisharat Shor v. Puram Mal Chobey 
referred to.—?7 Al. 52. 


11. Suits instituted in British India on contracts enter- 
Suits on foreign cone €0 into in a foreign country are subject 
to the rules prescribed by this Act. 

No foreign rule of limitation shall be 


Foreiga limitation law. ° . ° . Ste 
.a@ defence to a suit instituted in British 
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India on a contract entered into in a foreign country, unless 
the rule has extinguished the contract, and the parties were 


domiciled in such country during the period prescribed by 
such rule. 


PART IIT. 
COMPUTATION OF PERIOD oF LIMITATION. 


In computing the period of limitation prescribed 
Exclusion of day onwhich for any suit, appeal, or application, the 


right tu ane accrues. day from which such period is to be 
reckoned shall be excluded. 


In computing the period of limitation prescribed for an 
__. can owe of ap. &ppeal, an application for leave to appeal 
and certain applica- as a pauper, and an eh agence for a re- 

view of judgment, the day on which the 
judgment complained of was pronounced, and the time requi- 
site for obtaining a copy of the decree, sentence, or order ap- 
pealed against or sought to be reviewed, shall be excluded. 


Where a decree 1s appealed against or sought to be re- 
viewed, the time requisite for obtaining a copy of the judg- 
ment on which it is founded shall also be excluded. 


In computing the period of limitation prescribed for an 
application to set aside an award, the time requisite for ob- 
taining a copy of the award shall be excluded. 


Notes. 

Certain accused persons were convicted on the 29th February 1884, 
and made their first application for a copy of the judgment on the 25th 
March, tendering stumped paper for such copy onthe 26th and 29th March. 
The copy was prepared on the 30th, and the prisoners, who had been ad- 
mitted to bail on the 5th March, presented their appealonthe 7th April 


1884, which was rcjected as being ont of time. Held, that the appeal ought 
to have been admitted.—I. L. R., 10 Cal. 642. 


tions. 


A plaintiff wishing to appeal from a decision passed against him on the 
Original Side of the High Court, dated 16th August 1883, presented for 
filing his memorandum of appeal to the Registrar on the 5th September 
1883, but by reason of the decree not having been signed on that. date, no 
copy of the decree was presented therewith. The Registrar refused to ac- 
cept the appeal. On the 6rh September the decree was signed, and on the 
7th an office copy thereof waa obtained by the defendant’s attorney, who, 
on the 8th September served a copy at the office of the plaintiff’s attorney. 
On the 12th September, the plaintiff applied for an office copy, which he 
obtained on the 13th, and on the 15th tendered such copy and his memo- 
randum of appeal to the Registrar. The Registrar refused to accept the 
appeal, unless under an order of Court, it being in his opinion out of time. 
On the 6th December 1883 a Judge sitting on the Original Side admitted 
the appeal. The appeal subsequently came on for hearing, when the de- 


fendant contended that the appeal was barred, it not having been filed 
57 
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within twenty days from the date of the decree. The Court held that the 
appeal was so barred. Held, on review, that the plaintiff having allowed 
five days to expire after the decree was signed before applying tor a copy, 
and not having filed his appeal, after so obtaining a copy, at the earliest 
opportunity possible, such a delay, being entirely unaccounted for, could 
not be held to be “ time requisite for obtaining a copy of the decree,” and 
that, therefore, the appeal was out of time.—10 Cal. 652. 

Where a decree was passed on the 22nd September and application for 
a copy was made not antil 29th, and then with insufficient folios, and the 
Court was closed for the vacation from 830th September to Ist November, 
the deficient folios being filed on the day it re-opened, 2nd November, the 
copy delivered on the 6th, and the appeal filed on the 14th :—fleld, that 
the appeal was out of time under sec. 12 the appellant not. being entitled to 
deduction of the time occupied in ascertaining what the requisite number 
of folios was.—12 Cal. 30. 

Where a suitor ia unable to obtain a copy of a decree from which he 
desires to appeal, by reason of the decree being unsigned, he is entitled 
under sec. lJ of the Limitation Act to deduct the time between the delivery 
of the judgment and that of the signing of the decree in computing the 
time taken in presenting his appeal.—-13 Cal. 104. 

In calculating the period allowed by the Indian Limitation Aci, 1877, 
for presenting an appeal, the time during which 4n application for review 
of judgment is pending cannot be excluded asa matter of right. But, if 
an application for review has been presented with due diligence, and ad- 
mitted, and there was a reasonable prospect that the petitioner would ob- 
tain by the review all he could obtain by appeal, the Court wonld be justi- 
fied in admitting an appeal presented out of time. Where a District Court 
admitted an appeal presented out of time on the ground that the appellant 
having filed an application for review within the time allowed for an ap- 
peal was entitled to exclude the time occupied in prosecuting the review: 
—Tfeld, that the High Court could not interfere on revision.—7 Madr. 584, 


A filed a plaint on 28th June 1882 for a declaration of bis title as kar- 
nam of a village and for arrears of dues payable to him as such, ine) Ming 
those for fasli 1288, which accrued due on Ist July 1879. His family had 
held the office and discharged its duties for three generations, but there 
was no evidence of any formal appointment of A or his ancestors :— Held, 
that the plaintiff was entitled to the dues as de facto karnam, and his claim 
was not barred in respect of any of the arrears claimed.—10 Madr. 292, 


On a petition for leave to appeal tothe Privy Council presented on the 
8th April, it appeared that the period of six months from the date of the 
decree to be appealed against had expired on the 23rd of March if the time 
occupied by the petitioner in getting a copy of the decree was to be com- 
puted in that period :—Held, that the petition was barred by limitation,— 
10 Madr. 373. 

In computing the period of limitation for an application for a certifi- 
cate admitting an appeal to Her Majesty in Council, the time occupied in 
obtaining copies of the decree and judgment sought to be appealed against 
cannot be excluded.—1!5 Madr. 169. 

Heid that, in computing the period of limitation prescribed by art. 177, 
ach. ii. of Act XV of 1877, for an application for leave to appeal to Her 
Majesty in Council, the time requisite for obtaining acopy of the judgment 
on which the decree against which leave to appeal is sought is founded, 
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cannot be excluded under the provisions of sec. 12 of Act XV of 1877.—1 
Al. G44. 

In computing the period of limitation prescribed for an appeal under 
el. 10 of the Letters Patent, the time requisite for obtaining a copy of the 
judgment appealed from cannot be deducted, such copy not being required, 
under the rules of the Court, to be presented with the memorandum of ap- 
peal.—2 Al. 192, . 

See I. L. R, 5 Cal. 110, noted under sec. 6 ; 12 Al. 79, noted under art. 
170; 12 Al. 461 and 14 Madr. 81, noted under sec. 5. 


13. In computing the period of limitation prescribed 

of time cf de- Lorany suit, the time during which the 

a mBi- defendant has been absent from British 
— India shall be excluded. 


Notes. 

The provisions of sec. 13 of Act XV of 1877 are not applicable to pro- 
ceedings in the execution of a decree.—I. L. R., 3 Al. 185; nor, it the ab- 
rence of the defendant from British India is subsequent to time having com- 
menced to run in respect of the cause of action.—Il. L. R., 6 Bom. 103. But 
see I. L. R., 4 Al. 530, where it was held that this section is in no way 
affected or controlled by sec. 9, and that, in every case, the time a defen- 
dant was absent from British India must be excluded. 

Sec. 13 of the Limitation Act, which excludes the time during which 
a defendant has been absent from British India in computing the period 
of limitation for any suit, doves not apply to a case when, to the knowledge 
of plaintiff, the defendant, though noc residing in British India, is repre- 
sented by a duly constituted agent and mookhtar.—I. lL. R., 10 Cal. 440. 

Mouey paid as the price of goods to be delivered hereafter is money 
received for the use of the seller, and it is only upon failure of consider- 
ation that ths tnoney so paid becomes money received for the use of the 
buyer. When goods which have already been paid for are afterwarda found 
to be short delivered, the failure'of consideration takes place on the date 
of delivery, and limitation in respect of a suit to recover back the sum 
overpnid will be reckoned from that date. The words “absent from British 
india,” in sec. 13 of the Limitation Act shoald be construed broadly, and 
not limited in thoir application only to such persous as have been pre- 
sent there, avr would ordinarily be present, or may be expected to return. 
Semble.—A defendant is within sec. 13, notwithstanding his having carried 
ov tradeor had a shopora house of business under an agent in British 
India. Harrington v. Gonesh Roy, I, L. R., 10 Cal. 440, commented upon. 
—14 Cal. 457. 

14. In computing the period of limitation prescribed 
Exclusion of time of pro. for any suit, the time during which 
in Cours the plaintiff has been prosecuting with 

due diligence ,another civil proceeding 

whether in a Court of first instance or in a Court of appeal, 
against the defendant, shall be excluded, where the proceed- 
ing is founded, upon the same cause of action, and 1s prosecuted. 
in good faith in a Court which, from defect of jurisdiction or 


other cause of a like nature, is unable to entertuin it. 
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In computing the period of ee bina Teac for a 
, ree suit, proceedings in which have been 
Seaee ander’ Civil Pies: saved by order under the Code of Civil 
Sore: odes section = Procedure,* section 20, the interval bet- 
ween the institution of the suit and the date of so staying pro- 
ceedings, and the time requisite for going from the Court in 
which proceedings are stayed to the Court in which the suit 
is re-instituted, shall be excluded. 


In computing the period of limitation prescribed for any 

Like exclusion in case of application, the time during which the 

application. applicant has been making another appli- 

cation for the same relief shall be excluded, where the last- 

mentioned application is madein good faith to a Court which, 

from defect of jurisdiction, or other cause of a like nature, is 
unable to grant it. 


Explanation 1.—In excluding the time during which a 
former suit or application was pending or being made, the 
day on which that suit or application was instituted or made, 
and the day on which the proceedings therein ended, shall 
both be counted. 


Explanation 2.—A plaintiff resisting an appeal presented 
on the ground of want of jurisdiction shall be deemed to be 
prosecuting a suit within the meaning of this section. 


Wotes. 
In the following cases time was deducted. 


(1.) The plaintiff brought in 1876 a suit against the defendant in res- 
pect of the same subject-matter and founded on the same cuuse of action 
as the persent suit. Issues of fact arising on the merits were inquired into; 
but a certificate of the Collector under sec. 6 of the Pension Act (No. | 
XXIII of 1877), which was necessary to give jurisdiction to the Court not | 
having been obtained, the claim was rejected on that ground. The non- 
production of the Collector’s certificate does not necessarily constitute such 
a want of due diligence on the plaintiff’s part as disentitle him to the de- 
duction of time allowed by sec. 14 of the Limitation Act, XV of 1877.—I. 
L. R., 3 Bom. 325. 

(2.) <A suit was instituted in the Court of the Sabordinate Judge, 
who, after seven months returned the plaint to be filed in the Munzsif’s 
Court, on the ground that the suit had been over-valued. ‘Fhere was noth- 
ing to show want of bona fides in the plaintiffs’ instituting the suit in the 
Court of the Subordinate Judge: Held that in computing tke period of limi- 
tation prescribed for the suit, time during which the plaint was on the file 
of the Subordinate Judge’s Court must be deducted.—I. L. R, 7 Cal. 2x84. 
See also 1 B. L. R., S. N., 12, where plaint was returned as andervalued 
by Muusiff. 





* See Act XIV. of 1882, sec. 8. 
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(3.) Where decree was reversed on appeal on the ground that Court 
had no jurisdiction and the plaintiff filed his plaint in proper Court, time 
was deducted.— 13 B. L. R., 146. 

(4.) Where plaintiff sued co-talukdars in Revenue Court for arrears 
of rent, and the suit was dismissed for want of jurisdiction, time was de- 
ducted. —15 B. L. R., 56. 

(5.) Plaintiff, as payce of an order drawn by defendant at Ahmeda- 
bad where he (defendant) resided, on a firm at Bankok in Siam and disho- 
noured on presentation, sued defendant and an agent of the Bankok firm 
who resided at Surat, inthe Snbordinate Judge’s Court at Surat. Permis- 
sion to proceed with the suit against the defendant (the drawer) having 
been refused by the High Court, plaintiff withdrew his plaint and filed his 
suit in the Court at Ahmedabad against the drawer alone. The Subordi- 
nate Judge rejected the claim as barred by limitation. Held by the High 
Court in appeal that, under sec. 15 of the Limitation Act (No. IX of 1871), 
a deduction might properly be made of the time during which the suit 
was pending in the Court at Surat, and that the deduction on this account 
was to run from the filing of the plaint to the final refusal of the High 
Court to allow the suit to proceed at Surat against the drawer (defendant). 
—I. LL. R., 3 Bom. 182. 


(6) Time was deducted where a second suit was instituted before the 
first suit decided in Court without jurisdiction.—6 M. H.C. R., 45. 


(7.) Where the plaintiff sued two defendants at Surat, but the High 
Court refused lave to sne one of them, and consequently the plaintiff with- 
drew the suit and filed it at Ahmedabad, time was deducted.—I. L. R., 3 
Bom. 312. 

(8.) See I. L. R., 8 Bom. 529, noted under sec. 6. 

In the following cases time was not dedacted :— 

(1.) The defendants cut down and carried away some trees which 
had been growing on the plaintiff’s land. The plaintiff’s manager brought 
@® suit in his own name against the defendants for the value of the trees so 
cut and carried away. This suit was dismissed on the ground that the 
manager had no cause of action against the defendants. Ina subsequent 
suit brought by the plaintiff against the defendants for the value of the 
same trees, he contended that the time occupied inthe former suit ought 
to be excluded in computing the period of limitation prescribed for the 
second suit. Held that the provisions of this section did not apply, and that 
the time vould not. be excluded, asthe renson why he previous suit was dis- 
missed, was, hecause it was drought in the name tothe wrong person, not 


from defect of jurisdiction, or frorn any canse of a like nature.—I. L. B., 
7 Cal. 367. See also Al. H. C. R, 1875, 284. 


(2) Where a plaint was presented in a wrong Court and returned to 
the party to be presented to a Court having jarisdiction within one month, 
—HHeld, that the order of the Court allowing the plaintiff one month in 
which to present his plaint could not extend the Statutory period.—5 M. 
H. © R, 407. 

(3) Where ae plaintiff sues upon his jenm title, having previously 
instituted a snitin which he unsuccessfully set up his kanom right, the lat- 
ter suit cannot avail to prevent the Statute of Limitations from running 
against him.—2 M. H. C. R., 266. 

(4.) The provision of the Indian Limitation Act of 1877, sec. 14, which 
excepts such time as is spent in litigating in a Court of defective jurisdic- 
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tion in favour of a plaintiff does not apply where the plaintiff brought his 
auit ina foreign Court) which, according to its own laws, had ample juris- 
diction, but according to the law of British India had no jurisdiction what- 
ever.—i. L. R., 2 Madr. 407. 

(5.) Where the plaintiff was non-suited on appeal, time was not de- 
ducted.—B. L. R., Sup., Vol. 553. 

On the 2nd of September 1869 a suit was instituted for, among other 
things, the possession of land claimed under a kobala, dated the 3lat Octo- 
ber 1867. ‘This suit was dismissed on the ground of misjoinder of causes 
ofaction. On the 14th of April 1581, the plaintiff sued for possession of 
the land only. Held, that thesuit was not barred by hmitation as the plain- 
tiff had, within the meaning of sec. 14, been prosecuting his claim in @ 
Court which, from a cause of “ like nature” to defect of jurisdiction, was 
unable to entertain it. Ram Sabhag Das v. Gobind Prasad, 2 Al. 662.— 
1. L. R., 10 Cal. 86, 


Sec. 14 of the Limitation Act provides for cases in which a plaintiff in 
perfect good faith, but under mistake, has instituted proceedings in a 
Court not having jurisdiction in the matter, and is applicable not only to 
the provisions of all Acts providing a special time for the Limitation of 
suits, but also to the provisions of the Limitation Act itself.—10 Cal. 265. 

: The plaintiff on the 3lst March J]884 brought a suit in the Small 
Cause Court on a promisaory note, dated the 24th April 1879. In his plaint 
he ‘omitted to set outcertain payments of interest by the defendant, which 
payments (if so set out) would have had the effect of saving the suit from 
being barred by limitation. The Judge of the Small Cause Court held, 
that on the face of the plaint the suit was barred, and rejected the plaint 
on the 24th April 1884, under cl. (c) of sec. 54 of the Civil Procedure Code. 
Qn the 25th April 1884 the plaintiff bronght a fresh suit on the same pro- 
Amissory note, and in his plaint set ont how it was that he claimed exemp- 
tion from limitation :— Held, thatin computing the period of limitation, 
the plaintiff was not entitled under sec. 14 of Act XV of 1877to exclu » 
the time during which he was proseenting the previous suit.—1l Cal. 26%. 

The provisions of sec. 14 of Act XV of 1877 are not applicable to suits 
for arrears of rent under Act X of 1859 —18 Cal. 368. 

The karnavan and an anandravan of a Malabar tarwad were autho- 
rized by a kararto manage the affairs of the tarwad, A decree was obtain- 
ed against them, and Jand belonging tothe tarwad was attached and sold 
in execation. The plaint ‘did not describe the defendants otherwise than 
by their individual names, but the plaintiff’s claim was, inter alia, in res- 
pect of the breach of a contract. by the defendauts to put him into posses- 
sion of certain land which was expressed to be ‘‘ the jenm of the defend- 
aunts’ tarwad.”” It was found in the present suit that the amount decreed 
in the prior suit constituted adebt due by the tarwad: Held, the decree 
and the execution sale did not bind the tarwad—Danlat Ram ». Meer 
Chand (I. L. R., 15 Cal. 70) distinguished. This suit was brought on 8th 
August 1884 to declare that the sale in execution was not binding on the 
tarwad The present plaintiffs being members of the tarwad intervened in 
execution of the decree, but their claim was dismissed on 5th September 
1882. Onthe 27th September 1882 they fileda suit in the Court of the 
District Munsiff, praying for the relief now sought. The District Munsiff€ 
dismissed the suit on the ground that he had no jurisdiction. On appeal 
the District Judge made an order directing him to dispose of it, which he 
accordingly did, and he passed a decree aguinst which an appeal was pend- 
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ing on 17th August 1883. But on the last-mentioned date the High Court 
set aside the order of the District Judge and directed him to ascertain the 
market-value of the landand make a fresh order, and the enquiry, directed 
by the High Court, did not terminate until 30th October 1883, when an- 
other order was made by the District Judge by which the original decision 
of the District Munsiff was confirmed : Held, that the prior suit terminated 
only on the 30th October 1883, and that the present suit was not barred, 
under Limitation Act, 1877, sch. ii, art. 11.—12 Madr. 434. 

Of six persons in whom was vested the obligee’s interest under a hy- 
pothecation bond, three brought a suit upon it in a District Court and the 
other three brought a similar snit in a District Munsiff’s Court to recover, 
with interest, their respective shares of the sum secured. The former suit 
was dismissed as not being maintainable and the latter was withdrawn. 
The present suit was brought by all six :— Held, that in computing the time 
within which the plaintiffs had to suo, the time occupied by them in pro- 
secuting the former suits should be deducted, Deo Prosad Sing v. Pertab 
Kuairee (I. L. R., 10 Cal. 86) followed.—13 Madr. 451. 

In October, 1881, an account was struck between K and M, and a 
sum of Rs. 1.457 was agreed between them to be the correct balance then 
dne by the Jatter to the former. Of this amount a sum of Ks. 885 was paid. 
In March, 1885, K sued M for the balance of Rs. GOO then due on the ac- 
count stated, The plaintiffs claimed the benefit of sec. 14 a8 suspendingr 
the running of limitation during the pendency of a former suit which he had 
prosecuted against the defendant in 1884 and 1885, and which had been 
dismissed on the merits. That was a suit for the redomption of certain 
zemindari property on which the dctendant held a mortgage, and the plain- 
tiff claimed in that suit thatthe amount of the balance due by the defen- 
dant on the account stated should be deducted from the mortagage-money 
under an oral ayreement centered into by the parties in October, 1881 :— 
Held that the plaintiff could not be said to have formerly prosecuted his 
remedy in respect of the items now claimed in a Court which, for want of 
jurisdiction or other canse of a like nature, was unable to entertain it; that 
the provisions of sec. 14 were not applicable ; and that the suit was barred 
by limitation. Per Straight, Ofig..C. J.—The former suit was not found- 
ed upon the same cause of action as the present, innsmuch as it was found- 
ed upon the ajleged oral agreement and not upon the account stated. Per 
Mahmood, J.-—The Coarts of British India in applying Acts of Limitation 
are not bound by the rnles established by a balance of authority in England, 
that statutes of this description must be construed strictly. On the con- 
trary, such Acts, whether their language is ambiguous or indistinct, should 
receive a liberal interpretation, and be treated as “statutes of repose” and 
not as of a penal character or asimposing burdens. Roddam v. Morley, Syed 
Ali Saib v, Sri Raja Sanyairaz Peddabaliyra Simhula Ishadur, Empress v. 
Kola Lalang, Beil v. Morrison, Shah Keramnut Hossein v. Gulab Koouwur, 
and Mahummud Bobadoor Khan v. The Collector of Bareilly, referred to.—8 
Al. 475. 

Sec. 14 of the Limitation Act (XV of 1877) does not comtemplate cases 
where questions of want of jurisdiction arise from simple ignorance of the 
law, the facts being fully apparent, but is limited to cases where from bona 
fide mistake of fact the suitor has been misled into litigating in a wrong 
Court. The phrase ‘other canse of a like nature’ in the section is vague, 
and cannot be held to release a person from the obligation to know the law 
of theland. The decree in this suit was passed by the Subordinate Judge 
as the Court of first instance on the 3lst March, 1886. Against the decree 
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the plaintiffs preferred an appeal to the District Court on the Ist July, 
1886, and on the llth December, 1886, the District Court returned the 
memorandum of appeal filed in that Court to the plaintiff upon the groand 
that the subject-matter in dispute was above Rs. 5,000. The plaiutiff then 
on the 20th December, 1886, presented the memorandum of appeal to the 
High Court, and it was admitted, subject to the consideration by the Bench 
determining the appeal of any question as to iis admissibility, after the 
period of limitation prescribed for presentation of appeals to the High 
Coart. Upon the bearing of the appeal, the respondent objected to the ap- 
peal being entertained, on the ground that it was presented beyond the 
period of limitation. He/d that no sufficient cause being shown for the 
delay in the presentation of the appeal, the appeal must be dismissed. 
Balwant Singh v. Gumani Ram explained.—10 Al. 587. 


The words “other cause of a like nature” in sec. 14 of the Limitation 
Act (XV of 1877) mean some cause analogous to defect of jurisdiction. 
Where a suit dismissed on the grvuund that the debt sued for was due not 
to the plaintiff alone, but tothe plaintiff and his partner, the latter not 
having been joined in the snit; und where the plaintiff subsequently bronght 
@ fresh suit for the same debt, making his co-partner a party, Held that the 
case was not within sec. 14 of the Limitation Act, and that the time during 
which the plaintiff had been prosecuting the former snit could not be ex- 
elnded in compating the period of Jimitation prescribed for the second suit. 
Ram Subhag Das v. Gobind Prasad and Chunder Madhub Chnokerbutty ». 


Ram Coomar Chowdry referred to. Deo Prasad Singh v. Pertab Kairce not 
followed.—12 Al. 207. 


See I. L. R., 11 Cal. 287, 12 Madr. 457, noted under sec. 4; 10 Al. 524, 
13 Madr. 269, noted under sec. 5. 


15. In computing the period of limitation prescribed 


or any suit, the instituti i 
Exclusion of time during f oD Sie, the titution of which has 


which commencement of been stayed by injunction or order, :he 
ae . ashes by injanc- time of the continuance of the injunc- 
10n ce) a e bad ° ° 

tion or order, the day on which it was 


issued or made, and the day on which it was withdrawn, shall 


be excluded. 


Notes. 

A member of a firm sued fora partnership debt and obtained a decree - 
he died before excution. In «a suit brought by his widow an injunction was 
issued restraining his partner from reslising the partnership assets. Sub- 
sequently, a receiver was appointed for the partnership assets, and he ap- 
plied for execution of the above decree: — Held, that the time dering which 


the injunction was in force was not. to be excluded in computing the period 
of limitation —I L. R., 11 Madr. 103. 


Where an injunction obtained against the execution of a decree has been 
dissolved, the time daring which it was in force cannot be deducted under 
sec. 15 of Act XV of 1877 in computing the period of limitation within 
which an application for execution may be made. Sec. 18 onlv relates to 
injunctions which stay the institution of suits, and the word “suit” does not 
include an application (section 3) —5 Bom. 29. 


See I. L. R., 13 Al. 76 & 14 Al. 162, noted under sec. 268 of the Civil 
Procedure Code. 
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computing the period of limitation prescribed 
Exclusion of time during 10°F @ Suit for possession by a purchaser 
which judgment-debtor is 2@t a sale in execution of a decree, the 
. set aside time during which the judgment-debtor 
: has been prosecuting a proceeding to 

set aside the sale shall be excluded. 

17. When a person, who would, if he were living, have 

Effect of death before 2@ Fight to institute a suit or make an 
right tosue accrues. application, dies before the right accrues, 
the period of limitation shall be computed from the time when 
there is a legal representative of the deceased capable of in- 
stituting or making such suit or application. 

When a person against whom, if he were living, a right 
to institute a suit or make an application would have accrued, 
dies before the right accrues, the period of limitation shall be 
computed from the time when there is a legal representative 
of the deceased against whom the plaintiff may institute or 
make such suit or application. 

Nothing in the former part of this section applies to suits 
to enforce rights of pre-emption or to suits for the possession 
of immoveable property or of an hereditary office. 

Note. 

A. manager is bound to account to his employer whenever he is called 
upon to do so under reasonable circumstances. On the death of such 
manager a fresh right to an account accrues to the employer as against the 
manager’s representatives. In a suit for such an account accruing to the 
employer on the death of his manager, limitation will not commence to run 
until administration has been taken out to such manager’s estate.—I. L. B., 
7 Cal. 627. : 

18. When any person, having a right to institute a suit 

ieceeueeas or make an application, has, by means of 

fraud, been kept from the knowledge of 
such right, or of the title on which it is founded, 

or where any document necessary to establish such right 
has been fraudulently concealed from him, 

the time limited for instituting a suit or making an appli- 
cation — 

(a) against the person guilty of the fraud or accessory 
thereto, or 

(6) against any person claiming through him otherwise 
than in good faith and for a valuable consideration, 

shall be computed from the time when the fraud first be- 
came known tothe person injuriously affected thereby, or, in 

58 
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the case of the concealed document, when he first had the 
means of producing it or compelling its production. 
Notes. 

The words “any document, necessary to establish such right, has been 
fraudulently concealed from him,’ show that the document must have been 
fraudulently concealed from the knowledge of the plaintiff, and that he 
must, owing to such fraudulent concealment, have been unaware of its ex- 
istence. What is a ‘necessary document’ considered.—7 M. H. C. R., 22. 

Sec. 18 is applicable only to those cases where the fraud is committed 
by the party against whom a right is sought to be enforced.—I. L. R., 2 
Cal. 1. 

Prior to and in the year 1865 the defendant’s brother Alladinbhoy 
carried on an extensive business in Bombay and in China. The defendant 
and another brother (Ahmedbhoy) carried on a separate business under 
the name of Ahmedbhoy Hubibbhoy. In December, 1866, Alladinbhoy 
became insolvent, and his property vested in the Official Assignee. The 
present soit was brought in 1887 against the defendant by the Official 
Assiguee to recover certain property which he alleged belonged to the in- 
solvent, and ought to be distributed among his creditors. The plaintiff 
alleged that in 1865 tbe insolvent was possessed of a very large amount of 
property, and that, being unwilling to meet his liabilities, he and his son 
and his two brothers, viz., Ahmedbhoy and the defendant Rahmubhoy, franu- 
dulently concealed his property from his creditors, and in September, 1866, 
he himself went to Daman, beyond British jurisdiction. In 1881 the plain- 
tiff, having obtained information that some of the insolvent’s property was 
in the possession of his brother Ahmedbboy, filed a suit (No. 473 of 1881) 
against Ahmedbhoy to recover it. That suit was referred to arbitration, 
and the plaintiff obtained a decree for Rs. 3,600,600. The plaintiff now al- 
leged that, shortly before the hearing of that suit and subsequently, he had 
obtained information which led him to believe that the defendant had ob- 
tained some of the insolvent’s property for which he was accounta’ '>. The 
defendant had been made a party to the former suit, No. 473 of 18&1, for 
the purpose of discovery only, and it was in the conrre of such discovery 
being given that some of the above intormation had been obtained. The 
plaimt then set forth, in detail, the various items of claim in respect of 
which the plaintiff sought to make the defendant liable. The defendant 
pleaded (1) that the claims were barred by limitation; (2) that the said 
claims had been in issue in the former suit (No. 473 of 1881), and were ad- 
judicated upon, and that this suit was, therefore, barred by section 13 of 
the Civil Procedure Code (Act XIV of 1882); (3) that the plaintiff was 
barred by sec. 43 of the Civil Procedure Code (Act XIV of 1882), the 
plaintiff having omitted to include these claims in the former suit to which 
defendant was a party ; (4) that the decree in the former suit (No. 473 of 
1881) was (inter alta)in respect of the matters alleged in this suit, and that 
as, according to the plaintiff’s allegation, the defendant in that suit was a 
joint wrony-doer with the defendant in this suit in respect of these matters, 
the said decree was « bar to this suit. Weld by Scorr, J.—(1) That the 
suit was not barred by limitation. There was sufficient evidence of fraud 
to bring the case under sec. 18 of the Limitation Act (XV of 1877). The 
limitation only began-to run from the time the fraud became fully known to 
the Offvial Assignee, which was not until December, 1885. The knowledge 
required by sec. 18 of the Limitation Act (XV of 1877) is not mere suspi- 
cion. It must be knowledge of auch a character as will enable the person 
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defrauded to seek his remedy in Court. (2) That the suit was not barred, 
eitber by sec. 13 or sec. 43 of the Civil Procedure Code (Act XIV of 1882). 
The defendant was made a party to the former suit for certain limited 
purposes only. No relief was asked from him ; no decree was made against 
him. He was merely a nominal defeudant. He was nota party to the former 
suit in sach a» way as to bring the present suit within the section. (3) 
That the rule of King v. Hoare (13 M. & W., 494,) applies in India, vis., 
that a judgment recovered against any one of several joint-debtors merges 
the remedy for the joint debt, and is a bar to an action against a co-debtor 
upon the juint liability ; and, similarly, in a matter of lort-feasance, a judg- 
ment against one of several wrong-doers is a bar to an action on the same 
matter against the others. Such of the wrongs, therefore, alleged in the 
present suit as were of a joint character, and were adjudicated upon in the 
previous suit, were extinguished by tbe former judgment. Applying the 
above rule, the Judge disallowed some of the items of the plaintiff’s claim, 
and allowed others, aud directed an account in respect of the latter. The 
Court of Appeal confirmed the decree of first instance, except as to the one 
of the allowed items, which it held to be barred by limitation.—14 Bom. 408. 

The plaintiff claimed, as an heir to N, deceased, a moiety of moneys, 
which, at the time of N’s death, were deposited with a banker, and which 
the defendant, the other heir to N, had received from such banker. Held 
that the suit was one for money received by the defendant for the plain- 
tiff’s use, to which the limitation provided in art. 62, sch. ii. of Act XV of 
1877, applied, and not one to which the limitation provided in art. 120 
applied.—3 Al. 170. 


See I. L. R., 5 Al. 294, noted under sec. 10. 


19. If, before the expiration of the period prescribed 
Effect of acknowledg- for a suit or application in respect of any 
ment in writing. property or right, an acknowledgment 
of liability in respect of such property or right has been made 
in writing signed by the party against whom such property 
or right 1s claimed, or by some person through whom he de- 
rives title or liability, a new period of limitation, according 
to the nature of the original lability, shall be computed from 
the time when the acknowledgment was so signed. 


When the writing containing the acknowledgment is 
undated, oral evidence may be given of the time when it 


was signed ; but oral evidence of its contents shall not be re- 
celved. 


Explanation 1.—For the purposes of this section an ac- 
knowledgment may be sufficient, though it omits to specify 
the exact nature of the property or right, or avers that the 
time for payment, delivery, performance, or enjoyment, has 
not yet come, or is accompanied by a refusal to pay, deliver, 
perform, or permit to enjoy, or is coupled with a claim toa a 
set-off, or is addressed to a person other than the 
entitled to the property or right. 
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Explanation 2.—In this section ‘ signed’ means signed’ 
either personally or by an agent* duly authorized in this 


behalf. 
Notes. 


B’s agent, under the orders of B, wrote a letter to S containing an 
acknowledgment in respect of a debt. This letter was headed as follows: 
—Written by B toS. The concluding portion of the letter was written by 
B in his own handwriting. Held that, under these circumstances there 
was sufficient evidence that the heading of the letter was written by an 
agent duly authorized. Held also, looking atthe heading of the letter, that 
the letter was “signed” by B.—1 Al. 683. For similar rulings see 5 Bom. 
OO, OW 5 oa ama, an, we awry acne 

The manager of a Hindu family, as such, is not an agent “generally 
or specifically authorized” by his co-partners so as to bind them by ac- 
knowledgment.—1 Madr. 385. See also 14 B. L. R., 21. 

Acknowledgments which under Act XIV of 1859 were insufficient to 
keep alive a cause of action, because they were signed only by an agent, 
held ta ha anffisient to sustain a suiton the same cause of action under 


cipal.—6 Cal. 340. 

An application for the execution of a decree is an application in res- 
pect of a “right” within the meaning of sec. 19, Act XV of 1877, anda 
petition made by a judgment-debtor, and signed by his vakeel, praying for 
additional time for payment of the amount of a decree, constitutes an “ac- 
knowledgment of liability” within the meaning of that section, and a new 
period of limitation should be computed from the date of such petition in 

7% 7 4- aaanatain wmhathar the execution of the decree is barred or not 


716.) followed.—! 
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fresh start for the period of limitation.—13 Cal. 292. 

The manager of a Hindu family has the sama authority to acknow- 
ledge as he has to create debts on behalf of the family, but has no power, 
without special authority, to revive a claim, already barred by 
against the family.—5 Madr. 169. 

Where a landlord sued to recover arrears of rent due from a tenant who 
entered as a Chalgaini tenant for one year and continued in possession with- 
out executing a fresh agreement : Heid that an admission, made in writing, 


* See 19 and 20 Vic, c. 97, seo. 
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and signed by the tenant, that he hold the land as Mulgaini or permanent. 
tenant at a lighter rent, was not an acknowledgment of the landlord’s right, 
which, under sec. 19 of the Limitation Act, 1877, would entitle the land- 
lord to recover arrears of rent for three years prior to the date of the ad- 
mission.—6 Madr. 182. 

The acceptance of a sale certificate, granted by a Zila Court in 1824 to 
the purchaser of a mortgagee’s interest in land sold by anction in satisfac- 
tion of a decree, is not an acknowledgment, by the purchaser, of the title 
of the mortgagor which will satisfy the conditions of sec. 19 of the Limit- 
ation Act and give a fresh starting point from which limitation will run for 
redemption.—6 Madr. 325. 

Where a creditor sued an agent of his debtor, alleging that the agent 
had made himself personally liable for the debt, and the suit was dismissed 
on the ground that the creditor gave credit to the principal :—Held, that 
the creditor was not debarred by such proceedings from suing the principal, 
R who owed V money, drew a hundi in favour of V which was dishonoured. 
V sued R to recover the sum for which the hundi had been drawn. Within 
three years before suit R wrote a letter to the drawee of the hundi re- 
questing him to pay the amount due by R upon the hundi :—Held, that 
the letter was a sufficient acknowledgment, within the meaning of seo. 19 of 
the Indian Limitation Act, 1877, of R’s liability for the debt for which the 
huondi was drawn.—7 Madr. 392. 

A acted as commission agent for Band C. <A furnished a debit and 
credit account in February 1878. The account was disputed and the matter 
was referred to an arbitration : for which purpose in March 1880 a “memo- 
randum of items to be settled’? was drawn up and signed by B and OC, in 
which they denied that any balance would be found due to A, but acknow- 
ledged that account must be taken and that they would be liable if any 
balance were found due to A. In June 1880 B signed and supplied to the 
arbitrator an account on behalf of himself and ©. The arbitrator made an 
award which was set aside. A filed a suit against Band C in September 
1882 for a balance due to him :—Held, that the accounts were mutual, open 
and current accounts ; that B and C had made an acknowledgment of their 
debt to A ; and that the suit was not barred by limitation.—10 Madr. 259. 

Ina suit against the legal representative of a deceased debtor to re- 
cover the amount of the debt, itappeared that the debt was contracted more 
than (three years, but was payable less than three years before suit. In bar 
of limitation the plaintiff relied upon an admission of the debt in a draft 
will, written by the testator, in the first line of which his name appeared : 
—-Held, per Weir, J., that the admission in the will did not constitute an 
acknowledgment under Limitation Act, sec. 19 ; per Muttusamz Ayyar and 
Parker, JJ., that the period of limitation should be computed from the date 
when the debt was due and the suit was not barred.—15 Madr. 380. 

An unregistered instrument, the registration of which is compulsory, 
may be put in evidence as acknowledgment of debt for the purposes of this 
section, I. L. B., 3 Al. 523; but not as evidence of acknowledgment of title. 
—4 Bom. 590. 

A sum of money was deposited with the defendant’s firm in 1857. 
Three years afterwards interest was paid by the firm, which was debited 
in the ledger to the creditor against a credit of a like amount. In 1875 a 
balance was struck, and carried to another account signed by the defend. 
aut, and acknowledging the same to be “ due for balance of old account,” 
in 1878, the acéount was again balanced, and the balance again transferreg 
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toa fresh account similarly signed. Held that the transaction did not 
amount to an account stated within the meaning of article 62, schedule IT 
ef Act IX of 187], or article 64 of schedule If of Act XV of 1877, and was 
no more than a were acknowledgement, which, as the suit had then long 
been barred by limitation, was of uo avail. An account stated, in the true 
sense of the term, and in the sense employed in the above-mentioned sec- 
tions of the Limitation Acts of 1871 and 1877, is where several items of 
claim are brought iato account on either side, and, being set against one 
another, a balance is strack, and the consideration for the payment of the 
balance is the discharge on each side; each party resigning his own rights 
on the sams he can claim, in consideration of a similar abandonment on 
the other side, and of an agreement to pay, and to receive in discharge the 
balance found due.—7 Bom. 414. 

Acknowledgment must be made within ordinary period of limitation,and 
when special law fixes period, within that period.—5 Cal. 303; 6 Bom. 683. 


On the 7th of December 1877, additional time for payment of the 
amount of a decree, dated the 24th of March 1876, was granted to the judg- 
ment-debtor upon a petition signed by his vakeel. On the 4th of December 
1880 a fresh application for execution was made. Held, that it was not 
barred under art. 179 of ech. ii, inasmuch as the petition constituted an 
acknowledgment of liability under sec. 19, and a new period of limitation 
began to run from the 7th of December 1877. The object of the words 
** application in respect of any property or right’’ in sec, 19 is to extend to 
the applications mentioned in sch. ii. the same privilege as is accorded to 
* suits’—I. L. R., 8 Cal. 716. But for aruling to the contrary, 7. e., that 
the provisions of the section do not apply to applications for execution of a 
decree, see 5 Madr. 171. 

A balance of account was written by a person at the request of an 
illiterate debtor in the debtor’s name, and signed by the writer in his own 
name, held a binding acknowledgment by a duly authorized agent within 
the meaning of sev. 19, expln. 2 of Act XV of 1877.—7 Bom. 515. 

A khata consisting of one item only on the debit side, and bearing the 


mark of the debtor :— Held to be a mere acknowledgment, and mn an ac- 
somnt stated.—9 Bom. 516. 


An entry in a debtor’s own book does not amount to an acknowledg- 
ment within the meaning of sec. 19 of Act XV of 1877, unless communi- 
cated to hig creditor or to some one on his behalf—Explanation, to sec. 19 
showing that the acknowledgment is contemplated as ‘“‘ addressed’”’ to the 
creditor. Every acknowledgment, in order to create a new period of limi- 
tation, must be signed by the debtor, or some one deputed by him, no mat- 
ter in what part of the document the signature is placed.— 10 Bom. 71. 


‘On 20th July, 1871, the plaintiffs obtained a decree against the defen- 
dants for the sum of Rs. 4,083 and for the sale of their mortgaged proper- 
ty. On the 16th July, 1877, the plaintiffs applied for execution. The ap- 
plication was granted, the property was attached, and the sale was fixed for 
the 30th November, 1878. On the 18th November 1878, one of the defen- 
dants applied for a postponement of the sale until harvest time, when he 
said he would pay the amount of the decree. The sale was accordingly, 
with the plaintiff's consent, postponed to the 3ist May, 1879. On the 13th 
‘June, 1879, the plaintiffs informed the Court that negotiations were pro- 
ceeding between themselves and the defendants for the settlement of the 
decree, and prayed that their application the 16th July, 1877, might, be 
struck off ; adding that, if the negotiations failed, they would present a 
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fresh application. The negotiations for settlement proved abortive, and 
the case being one to which the Dekkhan Agriculturists’ Relief Act (XVII 
of 1879) applied, the plaintiffs took steps to obtain a conciliator’s certifi- 
cate. These proceedings occupied the period from the 3rd July, 1880, to 
the 19th January, 1881. The certificate was granted on the ]st December, 
1881. On the 13th Devember, 1881, more than three years after the date 
of the previous application, viz., 16th July, 1577, the plaintiffs made the 
present application for execution. The defendants contended that it was 
barred by limitation :—Held, that the application was not barred. As it 
was understood between the parties when the application of the 16th July, 
1877, was struck off on the 13th June, 1879, that if negotiations failed, a 
fresh application should be presented, the application of the 13th Decem- 
ber, 1881, was to be regarded as an application for the revival of the old 
execution proceedings. But, in any case, the application by the defend- 
ant, of the 18th November, 1877, for a postponement of the sale of his pro- 
perty when be promised to pay the amount of the decree, was an admission 
of the plaintiffs’ right toexecute the decree within the contemplation of 
seo. 19 and created a new period of limitation, which would ordinarily have 
expired on the 18th November, 1881. As, however, by the provisions of the 
Dekkhan Agriculturists’ Relief Act (KVII of 1879) the period during 
which the conciliator was endeavouring to effect an amicable settlement, 
viz., from 8th July, 1880, to lst December, 1881, would have to be de- 
ducted, the present application was within time.—10 Bom. 108. 

In a suit brought on the 20th July, 1886, by the plaintiff to recover 
the price of goods sold on the 12th March, 1883, to the defendant, the 
plaintiff filed two khataus under the defendant’s signature, acknowledging 
the debt, and bearing dates the 6th March, 1882, and the 29th October, 
1884. The Subordinate Judge, being of opinion that the suit was barred, 
referred the case to the High Court. Held, that the suit was not barred ; 
the second acknowledgment having been made within “ the new period”’ 
arising from the first acknowledgment, was made within a period prescrib- 
ed for the suit, and was, therefore, itself the starting point of a new period, 
—1l1]1 Bom. 282. : 

Where the defendant, after his debt had become barred by limitation, 
wrote as follows to his creditor in reply to a demand for payment :—*“ I 
bear the matter in mind, and will do my utmost to repay this money as 
soon as I possibly can,” Held, that this promise by the defendant was only 
a conditional promise, vtz., to pay when he was able; and the plaintiff 
having failed to prove the defendant’s ability to pay, the promise did not 
operate, and the plaintiff could not recover.—l1 Bom. 580. 

The suit was for a sum of money with interest, being the balance of an 
account for money lent and advanced. The criginal loan was made in 1876. 
A balance was struck every year and a new receipt or acknowledgmeut 
was passed by the defendant. The last receipt or acknowledgment was 
dated 3rd November, 1880. The present suit wus filed within three 
years of that date. The intermediate acknowledgments were alleged to 
have been returned to the defendants. Defence was limitation. For the 
plaintiff it was argued that, on proof of the intermediate acknowledgments 
having been giveu back to defeudant, oral evidence might be let in to 
prove the avknowledgments of the intermediate period of four years. Held, 
that under sec. 19 of Act XV of 1877 and sec. 20 of Act IX of 1871, oral 
evidence of the contents of an acknowledgment could not be let in. The 
acknowledgments of the intermediate four years not being thus legally 
proved the suit was dismissed.—12 Bom. 269. 
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Where the defendants attested as correct the record-of-rights prepar- 
ed at a settlement with them of an estate in which they were described as- 
mortgagees of the estate, but which did not mention the name of the mort- 
gagor, held (Spankie, J. dissenting), that there was an acknowledgment of 
mortgagor’s right to redeem.—1 Al. 117. 

Held, in the case of a decree for money payable by instalments, with w 
proviso that, in the event of default, the decree should be executed for the 
whole amount, that the decree-holder was strictly bound by the terms of 
the decree, and, not having applied for execution within three years from 
the date of the first default, the decree was barred. Held also, the judg- 
ment-debtor having, three years after the first default, acknowledged in 
writing his liability under the decree, and signed such acknowledgment, 
did not create a new period of limitation.—2 Al. 443. 

An application for the execution of a decree is an application in res- 
pect of a “ right,” that is to say, the “ right” of the decree-holder to exe- 
cution, within the meaning of sec. 19 of Act XV of 1877. An application,,. 
in writing by a judgment-debtor for the postponement of a sale in the exe- 
cution of the decree and the issue of fresh notifications of sale is “ an ac- 
knowledgment of liability” within the meaning of the same section in res- 
pect of such “right.” Such an acknowledgment, when the application is 
eigned by the pleader expressly authorized to make it, is “‘ signed” by an 
“agent duly autborized in the judgment-debtor’s behalf,” within the mean- 
ing of the same section.—3 Al. 247, 

The nature of the pecuniary transactions between B and G were such, 
that sometimes a balance was due to the one, and sometimes to the other. 
On the lst October, 1875, there was a balance due to B. During the en- 
suing year, as computed in the account, G made payments to B exceeding 
such balance. On the 19th November, 1876, a balance of Rs. 3,500 was 
found to be due from GtoB. Onthellth December, 1876, G exeouted a 
conveyance of certain land to B, for which such debt was partly the con- 
sideration. In such conveyance G acknowledged his liability in respect of 
such debt. He died before such conveyance was registered, and it did not 
operate. On the 18th November, 3879, B sued G’s widow for suc: *ebt. 
eld that such conveyance was admissible as evidence of the acknowledg- 
mont by G of his liability for such debt, notwithstanding such conveyance 
was not registered ; that, applying art. 85, sch. ii of Act XV of 1877, such 
debt was not barred by limitation when such acknowledgment was made ;. 
and that, if that article was not applicable, but the period of limitation 
began to run from the time each item composing such debt became a debt, 
still such debt would not have been barred when such acknowledgment 
‘was made, asthe debt with which the year, computed from the Ist Octo- 
ber,;1875, opened, was extinguished by payments made by G in the course 
of that year.—3 Al. 523. 

A decree for money, dated the 24th June 1878, directed that a certain 
instalment should be paid on the 22nd July 1878, anda like on the 20th 
December 1878, and the balance by certain instalments commencing from 
a certain date ; and that, in case of default, the decree- holder might realize 
the whole amount of the decree. The instalments were not paid at the fixed 
dates but part-payments of the amount of the decree were made by the 
judgment-debtor from time to time out of court. On the 7th May 1879 he 
made a part-payment and an endorsement on the decree to the following 
effect :—“1I,G, judgment-debtor of this decree, have myself paid Rse—, and 
have endorsed this payment on the decree in my own handwriting.” Or 
the loth September 1881, the decree-holder applied for execution of the 
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whole decree. Held by the Court that the application was governed by the 
rule contained in sec. J9 of the Limitation Act, 1877; that the endorse- 
ment made by the jadgment debtor on the decree was an acknowledgment 
of liability under the decree; and that consequently the period of limit- 
ation for the application should be computed from the time such endorse- 
ment was made, and the application was therefore within time. Rambhit 
Rai v. Satgur Rai, (I. Lb. R., 3 Al. 247) followed, but with doubt. Per 
Maumoop, J.—That, following the ratio decidendi in Ramhit Rai v. Satgur 
Rai, (1.L.B.,3 Al. 247), the part-payment made and endorsed on the decreé 
by the jadgment-debtor fell within the terms of sec. 20 of the Limitation 
Act 1877, Asmutullah Dalal v. Kally Churn Mitter, (I. L. R., 7 Cal. 56) 
distinguished. Also per Maumoopn, J.—That it was doubtful whether in 
this case the decree-holder was bound to execute the whole decree whet 
the first defanlt occurred, as the terms of the decree appeared to give the 
decree-holder an option in the matter, and therefore whether the applica- 
tion for execution was barred because it wasmade more than ‘three years 
after that date. Shib Dat ew. Kalka Prasad (I. L. R., 2 Al. 443) distin- 
guished.—5 Al. 201. 


In the course of proceedings in execution of a decree dated the 14th 
June, 1878, the parties, on the llth January, 1881, entered into an agree- 
ment, which was registered, and filed in the Court executing the decree. 
On the same day that this deed was executed, the decree-holder filed a 
petition in the Court, to the effect that under the agreement an arrange- 
ment had been made for payment of the judgment-debt, by which the 
judgment-debtor made over to him the bond advertized for sale ; and he 
prayed that the sale to be held that day might be postponed, and the appli- 
cation for execution struck off for the present, aud the previous attachment 
maintained, and stating that, after realization of the amount entered in the 
bond advertized for sale, an application for execution would be duly filed. 
On this the order was thut the execution case be struck off the file, and the 
attachment maintained. On the 24th December, 1883, the decree-holder 
applied for execution of the decree alleging that the judgment-debtor had 
failed to make over the bond to him according to the agreement. The judg- 
ment-debtor objected that the decree was no longer capable of execution, 
having been superseded by the agreement of the llth January, 1881, 
and that the application was barred by limitation, the previous ap- 
plication being dated the 9th November, 1880 :—Held that the application 
was within time, inasmuch as the acknowledgment in the deed of the 11th 
January, 1881, came within the terms of sec. 19 so as to originate a fresh 
period of limitation in respect of the execution of the decree. Ghansham 
wv. Mukha, Janki Prasad v. Ghulam Ali and Pamhit Rai v. Satgur Rai fol- 
lowed. Per Oldfield, J.—That the agreement of the 1lth January, 1881, 
did not contemplate, and had not the effect of cancelling the decree and 
substituting for it a new contract, inasmuch as the deed contained nothing 
to the effect that the decree was superseded, and all it did was to provide 
means by which the decree, together with another small sum due by the 
judygment-debtor to the decree-holder, might be satisfied without having 
recourse to the sale of the bond attached, and the effect would be that, on 
realization, satisfaction would be certified in whole or in part to the Court 
executing the decree. Further, if the arrangement was to be regarded aa 
within the meaning of an adjustment of the decree under sec. 258 of the 
Civil Procedure Code, it could only be recognized by the Court when cer- 
tified by the decree-holder or judgment-debtor; and in this case the only 
certification which was made was by the decree-holder, by his petition of 
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the llth January, 1881, which was in respect of 2 temporary arrangement 
under which the decree remained in force. Per Mahmood, J.—That the 
agreement of the llth January, 1881, was intended by the parties asa per- 
formance of the obligation created by the decree, by substituting a fresh 
obligation founded upon contract, but that the deed conld not be regarded 
as such an adjustment of the decree as satisfied the requirements of sec. 
258, because the creditors, whilst admitting the creation of a separate con- 
tract, took care to say that the decree was to be kept alive, and the attacvh- 
ment thereunder was to subsist; and that therefore the certification of the 
adjustment was inadequate and could not be recognized in executing the 


decree.—7 Al. 424. 
A bond had been executed by A, B & C. The suit was brought against 


all the three. C contested the suit stating that be was only a surety, that 
the principal debtors were A & B, and that the suit, ag against him, was 
barred, the ordinary period allowed by the Limitation Act having run by. 
The plaintiff relied on certain letters of acknowledgments by ©, as taking 
the suit out of the bar. For the défence it was contended, in respect of 
these letters, that they were acknowledgments by C only as surety and that, 
therefore, they were not available for saving limitation. Held, that the 
acknowledgments, though they were of a conditional character, were sufli- 
cient to save limitation.—10 Al. 93. 
See 1. L. R., 7 Bom. 414, noted under art. 64; 15 Madr. 49], noted 
under rec. 65 of the Evidence Act. 
290. When interest on a debt or legacy is, before the ex- 
Effect. of payment of piration of the prescribed period, paid as 
interest as such. such by tle person liable to pay the debt 
or legacy, or by his agent duly authorized in this behalf, 
or when part of the principal of a debt is, before the ex- 
Effect of part-payment piration of the prescribed period, paid 
of principal. by the debtor or by his agent duly autho- 
rized in this behalf. 
a new period of limitation, according to the naturc Jf the 
original liability, shall be computed from the time when the 


payment was made : 

Provided that, in the case of part-payment of the princi- 
pal of a debt, the fact of the payment appears in the hand- 
writing of the person making the same. 

Where mortgaged land is in the possession of the mort- 

gagee, the receipt of the produce of such 
ae ok receipt of pro” land shall be deemed to be a payment 
uce of mortgaged land. 7 i 
for the purpose of this section. 
Wotes. 


The word ‘debt’ applies only toa liability for which a suit may be 
brought, and does not include a liability for which jadgment has been ob- 
tained.—I. L. R., 2 Cal. 468. 

Two of the sons out of a joint Mitakshara family, consisting of a father 
and three sons and the widow and sons of a deceased son, and carrying on 
business in partnership, suit to recover moncy due on a hatchitta, dated the 


Sec. 20.] LAW OF LIMITATION. 467 


llth December, 1876 ; the last payment made and entered by the defend- 
ant being on the 20th July, 1877. No time was fixed for payment of the 
money, 60 that 16 became payable on the date of the hatchitta. The suit 
wae instituted on the 19th July, 1880, and came on for hearing on the 26th 
July, when an objection was tuken, that all the parties who ought to sue 
were not on the record. On the application of the original plaintiffs the 
names of the father and the third son were then added, and the plaintiffs 
were described as surviving partners of the deceased son. At the time the 
additional plaintiffs were made parties, the suit was, as regards them, barred 
by limitation, Jfeld that the additional plaintiffs were rightly made par- 
ties to the suit, notwithstanding that the suit was, as far as they were con- 
cerned, barred. In actions of contract it is the right of the defendant if he 
takes the objection in proper time, to insist upon all the persons with whom 
he contracted being joined as plaintiffs, and if, after the objection has been 
raised, the plaintiff proceeds with the suit without taking steps to add the 
person or persons whose non-joinder has been objected to, and the Court 
finds that the objection is well founded, the suit must be dismissed. That, 
inasmuch as the original plaintiffs could only enfore their claim in conjunc- 
tion with the added plaintiffs, and the added plaintiffs were barred by sec. 
22 of Act XV of 1277, the claim of the original plaintiffa was also barred, 
That the suit, if all the plaintiffs had orginally joined in suing, would 
not have becn barred by sec. 20 of Act XV. of 1877. The words “prescribed 
period” in that section mean, not the period prescribed for the payment of 
the debt, but the preseribed period of limitation. ‘There is no equity, but 
often much injustice, in allowing one joint contractor out of many to sue a 
defendant, notwithstanding an objection duly made by the latter ; and the 
Court bas no right to allow one contractor to recover under such circum- 
stunces, though he may, no doubt, afterwards adjust the sum which he re- 
covers with his co-contractors. As between the members of a joint family, 
Any one or more may bo authorized by the rest to act as their agent or 
agents in any business-transactiou ; but when a joint family or any mem- 
bers of it carry on a trade in partnership, and contract with the outside 
public in the course of that trade, they have no greater privileges than any 
other traders. If they are really partners, they must be bound by the same 
rules of law for enforcing their contracts in Courts of law as any other 
partnership.—6 Cal. 81o. 

An agent may be impliedly authorised within the meaning of sec. 20 of 
the Jhimitation Act to make a payment of interest or prinvipal before the 
expiration of the period prescribed.—17 Cal. 044. 

A mortgagee held a usufructuary mortgage for five years from 1858, 
and in 1861 leased lands to mortgagor, who paid rent till1871. The mort- 
gagee in 1877 sued to recover the motrgage-debt, which was repayable on 
the expiry of the five years, alleging that payment of rent up to 1871 was 
payment of interset. Semble, that he might do this under the present law 
if it be held that payment of rent by the mortgagor is such a receipt of 
produce in virtue of a usufructuary ‘mortgage as is to be deemed equiva- 
lent to a payment of interest.—3 Madr. 57. 

To satisfy the conditions of sec. 20 of the Limitation Act, the endorse- 
ment in the handwriting of the person making a part-payment of the prin- 
cipal of a bond need not show the appropriation of the payment to princi- 
pal, but only the fact of the payment.—6 Madr. 281. 

In sec. 20 of the Indian Limitation Act, 1877, the condition that the 
fact of payment in the case of part payment of the principal of a debt must 
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appear in the handwriting of the person making the same is satisfied, if 
the payer signs or affixes his mark beneath an endorement not written by 
him.—7 Madr. 55. ; 

The mark of the payer subscribed to an endorsement not in the hand. 
writing of the payer will satisfy the proviso to sec. 20 of the Indian Limit- 
ation Act, 1877, which requires that the fact of the payment of part of the 
principal of a debt made by the debtor or his agent duly authorized in that 
behalf shall appear in the handwriting of the person making the payment, 
in order that a new period of limitation may ran from the date of such pay- 
ment.—7 Madar. 76. 

Receipt of the produce of land held under a deed of mortgage required 
to be, but not registered, cannot be deemed to be a payment for the pur- 
pose of sec. 20 of the Indian Limitation Act, 1877.—7 Madr. 539. © 


Where the only evidence in the handwriting of the debtor of the part- 
payment of the principal of a debt was the endorsement of a cheque to the 
oreditor .— Held, that such erdorsement did not satisfy the conditions of 
sec. 20 so as to give rise to a new period of limitation from the date of 
such endorsement.—9 Madr. 271. 

The words “ prescribed period,’’ used in sec. 20 of the Limitation Act, 
1877, mean the period prescribed by the Act. The contention that only one 
extension of the period of limitation is given by payment of interest is un- 
founded.—11 Madr. 218. 


The defendant, at different times made payments to the plaintiff, who 
was his creditor, in reduction of the general balance of account against 
him, but without intimating that any of such payments was to be appro- 
priated in satisfaction of the interest due on his debt. Held that there had 
been no payment of interest “‘ as such’’ by tho defendant.—3 Bom, 198. 


The relationship between a native banker and the person depositing 
money with him in the ordinary way of business is that of borrower and 
lender, and the money lodged can be recovered as money lent. Article 59 of 
the Limitation Act (XV of 1877) applies to such a transaction. The plain- 
tiffs, who were members of the Dalvadi community, sued in 1883 to recover 
from the defendants the sum of Rs, 2,611-3-6 as found credited to their 
account in 1880 by the defendants’ father with whom the comm~™~ity had 
lodged a sum of Rs. 2,320 in 1874. They alleged that the sum was lodged 
on the condition that it was to be returned with interest on demand. It 
appeared that small sums were paid by Kalidas to the plaintiffs from time 
to time, and no demand had ever been made during the lifetime of Kali- 
das for repayment. The defendants denied the allezed condition, and con- 
tended that the suit was barred. The Court of first instance awarded the 
plaintiffs’ claim. The defendants appealed to the Assistant Judge, who 
reversed the decree, being of opinion that the transaction wasa loan and 
not a deposit, and that the suit was barred. On appeal by the plaintiffs to 
the High Court. Held confirming the decree of the lower appellate Court, 
that the plaintiffs’ suit was barred by article 59 of the Limitation Act (XV 
of 1877). The plaintiffs contended that'the money was lodged as a “deposit” 
and not as a loan, and that article 60 of Schedule II of the Limitation Act 
applied. They relied upon the following circumstances as showing the 
nature of the transaction, viz., (1) that it was arranged that the money 
should remain until a favourable opportunity should occur for applying it 
to the building of a dharmshala ; (2) that interest was to be paid upon it ; 
(3) that the account was to be annually settled ; (4) that it was to be with- 
drawn in onesum. Held that these circumstances, if proved, did not 
necessarily deprive the transaction of the character of a loan by creating a 
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fiduciary relationship between the parties, (which is essential to a deposit 
in its technical sense), and thus distinguishing it from the ordinary dealings 
between native bankers and their customers. It was further contended 
that the entry of interest in the defendant’s book was made in the plaintiffs’ 
presence, ond amounted to a payment of interest within the meaning of 
section 20 of the Limitation Act (XV of 1877). Held, that such an entry 
did not amount to payment of interest within the meaning of the section 
80 as to save limitation. Nothing took place which could be regarded as 
equivalent to payment of interest.—13. Bom. 338. 
See 1. L. R., 5 Al. 201, noted under sec. 19. 
21. Nothing in sections 19 and 20 renders one of sever- 
One of several joint con- 2&1 Joint contractors, partners, executors, 
tractors, &c., not charge- or mortgagees chargeable by reason only 


able by reason of acknow- : . 
ledgment or payment made Of a written acknowledgment signed, or 


by another of them. of payment made by, or by the agent of, 
any other or others of them. 
Wotes. 


The plaintiff, as heir of his mother, sued a firm, in which he was him- 
self a partner, to recover the amount of certain loans which he alleged that 
his mother io her life-time had made to the said firm. The plaintiff was 
made a defendant in the suit along with the other partners. The alleged 
loans were made ou the 2nd November, 1881, and the 12th October, 1882. 
The present suit was not filed until December, 1885. The plaintiff, however, 
relied on an acknowledgment signed in his mother’s account book by him- 
self as partner in the firm on the Ist November, 1883. The first defendant 
did not appear, or put in any defence. The second defendant pleaded limi- 
tation, and alleged that on the 2nd November, 1880, prior to the date of 
the alleged loans, he had retired from the firm, and, therefore, was not liable. 
From the evidence given at the hearing it appeared that the business stop- 
ped, so far as buying and selling and fresh trading were concerned, at the 
end of the year 1881, and that subsequently to that date the partners were 
occnpied solely in winding up the affairs of the firm :—Held, that, under 
the circumstances, the acknowledgment given by the plaintiff did not bind 
the other partners, and that the claim against them was barred. If, at the 
time the acknowledgment was given, the firm had been a going concern, the 
plaintiff’s authority to makesuch an acknowledgment on behalf of the firm 
might have been presumed ; but in this case the business had been closed, 
and the partnership entirely dissolved. The presumption, therefore, which 
arises in active partnership, no longer existed, and- there was no evidence 
that the plaintiff had been expressly authorized to act for the other part- 
ners in making the acknowledgment. 

The meaning of the word “only” in sec. 21 of the Limitation Act XV 
of 1877 is that it must also be shown that the partner signing the acknow- 
ledgment had authority, express or implied, to do so. Ina going mercantile 
concern such agency is to be presumed as an ordinary rule. It was objected 
that the suit was improperly framed, in as much as the plaintiff was alsa 
made a defendant :—Held, that the objection was not maintainable, the 
plaintiff being a defendant in a different capacity. Premji Ludha v. Dossa 
Doongersey.—I. L. R., 10 Bom. 358. 

The word “ only” in section 21 of the Limitation Act (XV of 1877) is 
not to be treated asa surplusage. It means that the mere writing or sign- 
ing of an acknowledgment by one partner does not necessarily of itself bind 
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his co-partner, unless it can be shown that he had etherwise power to bind 
that partner for the purpose of making such acknowledgment, and in effect 
purported so to bind him.—Il. L. R., 10 Al. 418. 


22. When, after the institution of a suit, a new plaintiff 
Effect of snbstituting or OF defendant is substituted or added, the 
adding new plaintiff orde- suit shall, as regards him, be deemed to 
sendaue. have been instituted when he was so 
made a party : 
Provided that, when a plaintiff dies, and the suit is con- 
Proviso where original tinued by hislegal representative, it shall, 
plaintiff dies. as regards him, be deemed to have been 
instituted when it was instituted by the deceased plaintiff : 
Provided also that, when a defendant dies, and the suit 


Proviso where original is continued against his legal representa- 
defendant dies. tive, it shall, as regards him, be deemed 


to have been instituted when it was instituted against the de- 
ceased defendant. 





Wotes. 


Where a plaint was filed against wrong parties supposed to be repre- 
sentatives of a deceased debtor, and after the expiration of the period true 
representatives were substituted, the suit was held barred.—10 Bom. H.C. 


R., 224, 

In actions of contract it is the right of the defendant, if he takes the 
objection in proper time, to insist upon all the persons with whom he con- 
tracted being joined as plaintiffs, and if, after the objection has been raised 
the plaintifE proceeds with the suit, withcut taking steps to add the person 
or persons whose nou-joinder has been objected to, and the Court finds that 
the objection is well founded, the suit must be dismissed. Where the origin- 
al plaintiffs could only enforce their claim in conjunction with the added 
plaintiffs and the added pluintiffs were barred by sec. 22, the clain. vi the 
original plaintiffs was also barred. I. L. R., 3 Cal, 26, dissented from—TI. 
L. R., 6 Cal. 815. 

A suit for property in the possession of several persons was brought 
by the plaintiff against one of those persons only. After the institution of 
the suit, and after the period of limitation prescribed for a separate suit on 
the same cause of action against the other persons in possession had elaps- 
ed, these latter were addcd as defendants. J7eld that the suit must be dis- 
missed as against the added defendants, on the ground that it was barred 
by limitation. —7 Cal. 2-4. 

The creditor of a de-eased trustec of a temple sued two persons, as his 
successors in office, to recover the amount of the debt. One of the defendants 
died ; the other, who was the brother of the deceased, pleaded that other 
persons were joint trustees with him, and should have been impleaded with 
him, he also alleged that the debt in question was a private debt, and had 
not been incurred by the deceased as a trustee. The persons named were 
joined as defendants, and they repeated the above allegation. The plaintiff, 
thereupon, amended the plaint and prayed for a personal decree against 
the original surviving defendant, and the others were removed from the re- 
cord. The amendment took place more than three years after the date when 
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the debt was payable, but the suit had been instituted within that period :— 
Held, that the claim was not barred by limitation.—15 Madr. 417. 


Toamend a plaint by making the plaintiff sue as attorney instead of on 
his own account, is not a substitution of a new plaintiff so as to bar the 


suit.—3 Bom. 312. 


A, who with his three brothers composed a joint Hindu family, brought 
a suit in his own sole name to recover a joint debt. When the objection was 
taken tothe form of the suit on the ground of the non-joinder of A’s three 
brothers, it was too late toadd them as co-plaintiffs, by reason of sec. 22 of 
the Limitation Act, XV of 1877,—a suit on the debt being by that time- 
barred. The three brothers at the hearing expressed their willingness 
that A should sue alone. Held that such assent did not obviate the neces- 
sity of joining all the proper parties as co plaintiffs, and that the suit, 
therefore, as framed, would not lie. eld, further, that A would have been 
in no better position had he joined his three brothers as co-plaintiffs after 
the suit was, as regards them, time-barred ; since snch a suit-weuld have 
been virtually a suit by himself alone, and therefore bad. Boydonath Bag 
v. Grish Chunder Roy, (I. L. R., 3 Cal. 26) disapproved of. —7 Bom. 217, 


On the 27th June, 1883, the plaintiff was arrested by a bailiff of the 
Small Cause Court at Bombay, undera writ of arrest for the amount of a 
decree obtained by the defendant on the 2nd May, 1883, against the plain- 
tiff. On arrest the plaintiff informed the bailiff, that the money due under 
the decree had already been paid, as was the fact. Plaintiff could not pro- 
duce the receipt of payment, and the Lailiff refused to raise the arrest until 
payment was made. The plaintiff thereapon paid the money under protest, 
and was set at liberty. The mistake was subsequently discovered, and the 
money was refunded to the plaintiff. Tt appeared that, prior to plaintiff’s 
arrest, defendant’s clerk had inquired of the head Cashier of the Small 
Cause Courtif the amonnt of the decree had been paid, but was told it was 
not, and a certificate of non-pnyment was issued. {n conformity with the 
usual practice of the Court tbe chief Clerk of the Court on receipt of the 
certificate issued the writ of arrest under seal of the Small Cause Court, 
and the plaintiff was arrested. In March 1884, the plaintiff presented a 
petition tothe High Court for leave to sue asx pauper, and claimed 
Rs. 25,000 from first defendant as damages for the wrongful arrest. When 
the petition came on for inquiry into the pauperism of the plamtiff, the 
presiding Judge was of opinion that it disclosed no cause of action, and 
the »laint was returned to the plaintiff to be amended, but at the same time 
allowed to be filed. The plaintiff subsequently desired to add as party-de- 
fendants the Cashier, and the chief Clerk ot the Small Cause Court, and 
on Sth July 1884, took outa summons calling upon the defendants to show 
cause why his amended plaint should not be received on the file of the 
Court in place of his first petition. It was contended for the Cashier and 
the chief Clerk of the Small Cause Court that the suit against them was 
barred by limitation :— Held, as regard the first defendant, that the plaint 
should be rejected, as there was no bad faith, fault or irregularity on the 
part of the first defendant so as to make him responsible for the wrongful 
wrrest. The plaintiff’s imprisonment having taken place uuder a warrant 
of the Court issued in regular manner, and such Court being of competent 
jurisdiction, the plaintiff had no cause of action as against the first defen- 
daut,—the error was wholly and entircly tho error of the officers of the 
Small Cause Court :—Held, also, as regards the Cashier and the chief Clerk 
of the Small Cause Court that the plaiutiff’s suit was barred, as more than 
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one year had elapsed from the date of the termination of the plaintiff’s im- 
prisonment.—9 Bom. }. 

An Appellate Court has a discretionary power to substitute or add a 
new appellant or respondent after the period of limitation prescribed for an 
appeal. The right, title, and interest of G in certain immoveable property 
was attached and notified for sale in the execution of a money-decree held 
by T. It was also attached and notified for sale in the execution of a money- 
decree held by Sand R. The same date was fixed for both sales. The 
officer conducting sales first sold the property in execution of T’s decree, and 
T purchased the property, He then sold the property in execution of the 
decree held by S and R, and K purchased the property. The Court exe- 
cuting the decrees confirmed the sale to T, grauting him a sale certificate, 
and disallowing K’s objection to the confirmation. It also confirmed the sale 
to K, ordering the purckase-money to be paid to S and R, and disallowing 
K's objection to the confirmation ; but it refused to grant K a sale-certificate, 
on the ground that, as the sale to T had been confirmed and asale-certificate 
granted to him, it could not give K possession of the property. In a suit by 
K against S and R to recover his purchase-money, held, distinguishing the 
suit from the cases in which it had been held that, when the right, title, 
and interest of a judgment-debtor in a particular property is sold, there is 
no warranty that he has any right, title, or interest, and therefore the auc- 
tion- purchaser cannot recover his purchase-money, if it turns out that the 
judgment-debtor had no interest in the property, that the rule of caveat 
emptor did not apply, and the suit was maintainable. The provisions of sec. 
257 of Act VIII of 1859 apply to applications made under sec. 256 of that 
Act, and to those only. Held, therefore, that, inasmuch as K objected to 
the confirmation of the sale to him on the ground that the Court was not 
competent to confirm a sale which had by its previous order been nullified, 
and not on any of the grounds mentioned in sec. 256 of Act VIII of 1859, 
K was not precluded by the terms of sec. 257 of that Act from maintaining 
his suit. Where the Court executing two decrees made separate orders 
directing the sale on the same date of certain immoveable property in exe- 
cution of such decrees, the officer conducting sales was not bound to sell 
such property once for all in execution of both decrees, and his sc.“'ng such 
property separately was therefore not an irregularity in the conduct of the 
sales.—2 Al. 107. 

P, on the 12th April, 1880, instituted a snit against Z, claiming to en- 
force a right of pre-emption in respect of the sale of a share of an undivided 
estate to the latter and his minor brother A jointly, under an instrument 
dated the 12th April. 1879. On the 3rd May 1880, A was made a defendant 
to such suit,Z being appoiuted guardian for the suit for him. Held that, 
inasmuch as such suit, as regards A, was beyond time, and as theonly relief 
which could be granted therein to P was the invalidation of the joint sale 
to Zand A, such suit, even admitting it was within time as regards Z, was 
not maintainable.—4 Al. 145. 

Where, after a notice required by sec. 43 of Act XV of 1873 had been 
left at the office of a Municipal Committee, such Committee were sued with- 
in three months of the accrual of the plaintiff's cause of action in the name 
of their Secretary instead of in the name of their President, as required by 
sec. 40 of Act XV of 1873, and the plaintiff applied to the Court more than 
three months after the accrual of his cause of action to substitute the name 
of the President for that of the Secretary, held that by reason of such subs- 
titution such suit could not be deemed to have been instituted against such 
Committee when sach substitution was made, sec. 22 of Act XV of 1877 
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applying to the case of a person personally made a party to a suit and not 
to the case of a Committee sued in the name of their officer, and that such 
substitution when applied for should have been made.—2 Al. 296. 

See. I. L. R., 6 Cal. 815, noted under sec. 20; 14 Al. 524, noted under 
sec. 32 of the Civil Procedure Code. 


23. In the case of a continuing breach of contract and 

Continuing breaches and 1n the case of a continuing wrong in- 

mune, dependent of contract, afresh period of 

limitation begins to run at every moment of the time during 

which the breach or the wrong, as the case may be, continues. 
Notes. 

From time immemorial, and certainly for more than twenty years prior 
to the date of the obstruction by the defendants, the plaintiff enjoyed the 
right of having an egress for his rain-water througha drain in the de- 
fendant’s land. The plaintiff, more than two years aiter the date of the 
obstruction, sued the defendants for the removal of the obstruction. Held 
that, though, under the circumstances, the plaintiff had failed to prove a 
title acquired under sec. 26 of Act XV of 1877, yet the plaintiff, having a 
title, evidenced by immemorial user, did not require the aid of that Act ; 
and inasmuch as the obstruction complained of constituted a continuing 
nuisance, as to which the cause of actiou was renewed de die iu diem, the 
palintiff’s claim was not barred by any provision of the Act, but, on the 
contrary, was saved by the express provision of sec. 23.—I. L. R ,6 Bom. 25. 

The purchasers of certain land agreed to pay the vendors certain fers 
annually in respect of such land, and that, in defaalt of paymeut the ven. 
dors should be entitled to the proprietary possession of a certain quantity 
of such land. The purchasers never paid such fees, and more than twelve 
years after the first default the vendors sued them for possession of such 
quantity of such land. Held that there had not been a “continuing breach 
of contract” within the meaning of sec. Z3 of Act XV of 1877, and therefore 
the provisions of that section were not applicable to the suit ; and, farther, 
that the suit, being governed by art. 143, sch. II of Act XV 1877, and more 
than twleve years having expired from the first breach of such agreement, 
was barred by limitation. The difference between sec. 23 of Act IX of 1871 
and Act XV. of 1877 pointed out.—4 Al, 493. 

See I. L. R., 10 Al. 85, noted under art. 115 ; 13 Al. 126 & 16 Bom. 
714, noted under art. 34. 


94. In the case of a suit for compensation for an act 
Suit for compensation Which does not give rise to a cause of 
for act not actionable with- action, unless some specific injury actual- 


ne apectal Cawnes ly results therefrom, the period of limi- 
tation shall be computed from the time when the injury results. 
Illustrations. 


(a.) A owns the surface of a field. B owns the subsoil. B digs coal 
thereout without causing any immediate apparent injury to the surface, 
bat at last the surface subsides. The period of limitation in the case of a 
suit by A against B rans from the time of the subsidence. 

b.) A speaks and publishes of B slanderous words not actionable in 
themselves without special damage caused thereby. C in consequence re- 
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fuses to employ B as his clerk. The period of limitation in the case of 
suit by B against A for compensation for the slander does not commence till 
the refusal. 


25. All instruments shall, for the purposes of this Act, 
Computation of time be deemed to be made with reference 
mentioned in instruments. +o the Gregorian calendar. 


Illustrations. 

(a.) A Hindu makes a promissory note bearing a native date only, and 
payable four months after date. The period of limitation applicable to a 
suit on the note runs from the expiry of four months after date computed 
according to the Gregorian calendar. 

(b.) A Hindu makes a bond, bearing a native date only, for the re- 
payment of money within one year. The period of limitation applicable to 
® suit on the bond runs from the expiry of one year after date computed 
according to the Gregorian calendar. 

Notes. 

Where a bond bears a native date only, and is made payable after a 
certain time, that time, whether denoted by the month or the year, is to be 
computed according to the Gregorian (British) calendar.—I. L. R., 4 
Bom. 108. 

The plaintiff sued on a note, bearing a native date, Ashad Vadya 13th, 
Shake 1799 (7th August, 1877), and containing a stipulation for payment 
of the money to this effect: ‘‘In the month of Kartik, Shake 1799,—that 
is to say, in four months,—we shall pay in full the principal and interest.” 
The plaint was filed on the 6th December, 1880, in the Court of Small 
Causes at Poona, The Judge was of opinion that the claim was barred. On 
his referring the case to the High Court for its decision : Held that the 
period of four months was, for the purpose of ascertaining whether the 
suit was barred by lapse of time, to be calculated according to the Gregorian 
calendar, under sec. 25 of the Limitation Act (XV of 1877), and that 
claim was not barred.—6 Bom. 83. See also 4 Cal. 497. 


PART IV. 
ACQUISITION OF OWNERSHIP BY POSSESSION. 


296.* Wherethe access and use of light or air to and for 

Acquisition of right to any building have been peaceably en-. 

esse merr joyed therewith as an easement, and as 
of right, without interruption, and for twenty years, 


and where any way or watercourse, or the use of any 
water, or any other casement (whether affirmative or neg- 
ative), has been peaccably and openly enjoyed by any person 
claiming title thereto, as an easement, and as of right, with- 
out interruption, and for twenty years, 

the right to such access and use of light or air, way, 


* Secs.126 and 27 are repealed by Act V. of 1882 (Eusements) in territories to 
which Act V. of 1882 extents. All references in any Actor Regulation to the said 
sections, or to Secs. 27 and 28 of Act IX. of 1871, shall, in such territories, be read as 
w made to secs. 15 and 16 of Act V. of 1882. : 
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watercourse, use of water, or other easement shall be absolute 
and indefeasible. 


Each of the said periods of twenty years shall be taken 
to be a period ending within two years next before the in- 
stitution of the suit wherein the claim to which such period 
relates is contested. 


Explanation.—Nothing is an interruption within the mean- 
ing of this section, unless where there is an actual discontinu- 
ance of the possession or enjoyment by reason of an obstruc- 
tion by the act of some person other than the claimant, and 
unless such obstruction is submitted to, or acquiesced in, for 
one year after the claimant has notice thereof, and of the per- 
son making or authorizing the same to be made.*- 

Illustrations. 
(a.) A auit is brought in 1881 for obstructing a right of way. The de- 
fendant admits the obstruction, but denies the right of way. The plaintiff 
proves that the right was peaceably and openly enjoyed by him, claiming 


title thereto as an easement and as of right without interruption from Ist 
January 1860 to Ist January 1880. The plaintiff is entitled to judgment. 


(6.) In a like suit, also brought in 1881, the plaintiff merely proves that 
he enjoyed the right in manner aforesaid from 1858 to 1878. The asnit shali 
be dismissed, as no exercise of the right by actual user has been proved to 
have taken place within two years'next before the institution of the suit. 


(c.) In a like suit the plaintiff shows that the right was peaceably and 
openly enjoyed by him for twenty years. The defendant proves that the 
plaintiff op one _czasion during the twenty years had asked his leave to 
enjoy the right. The suit shall be dismissed. 


Notes. 

The provisions of this section do not exclude other modes of acquiring 
easements.—15 B. L. R., 361; 6 Cal. 394; 6 Bom. 20; 8 Cal. 956. 

Where during the required 20 yeara the owner of the dominant tene- 
ment had himself for some years permanently obstructed the use of the 
easement, the easement could not be said, during the continuance of such 
obstruction, to have been ‘‘openly enjoyed.’”—TI. lL. R., 1 Cal. 422, 


On the 6th of April 1878, the plaintiffs sued for obstructing a right of 
way for boats in the rainy season. The defendants admitted the obstrue- 
tion but denied the right of way. The plaintiffs proved that the right was 
peaceably and openly enjoyed, and actually used by them, claiming title 
thereto as an easement and as of right without interruption, from before 
1855 down to November 1875, since when no actual user of the way by the 
plaintiffs had taken place. The lower Appellate Court dismissed the suit, 
on the gronnd that the plaintiff had made no actual use of the way within 
two years previous to the institution of the suit. Held, reversing the deciaion 
of the Court below, that notwithstanding Act XV of 1877, sec. 26 Tllus. 1h) 
actual user within two years previous to the institution of the snit is not 
necessary, in order that the right claimed may he acquired under Act XV 
of 1877, sec. 26. Tllustrations in Acts of the Legislature ought never to be 
allowed to control the plain meaning of the section to which they are append- 


* See Zand 3 Wm, [V 7i, see. 2, 8, and -L, 
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ed, specially when the effect would be to curtail a right which the section 
in its ordinary sense would confer.—7 Cal. 132. 

In a suit to restrain the defendants from fishing in certain bhils, which 
admittedly belonged to the plaintiff’s zemindari, it appeared that the plain- 
tiff had let out some of the bhils to Ijaradars who had sued the defendants 
for the price of fish taken by them from the bhils, and that the suit had 
been dismissed, on the ground that the defendants, in common with other 
inbabitanta of the villages in the zemindari, had acquired a prescriptive 
right to fish in the bhils. The defendanta contended that they bad been in 
possession of the bhils for more than 12 years, and that they had a pres- 
criptive right to fish therein, under a custom according to which all the in- 
habitants of the zemindari had the right of fishing. Held, that the mere 
fact that the defendants had trespassed and had misappropriated fish did 
mot amount to a dispossession of the plaintiff, and that the suit was not 
barred by limitation. Parputty Nath Roy Chowdhry v. Mudho Paroe, (I. 
L. R., 3 Cal. 276,) distinguished. Held, also, that no prescriptive right of 
fishery had been acquired under sec. 26 of the Limitation Act, and that 
the custom alleged could not, on the ground that it was unreasonable, be 
trented as valid. Lord Rivers v. Adams (L. R., 3 Ex. D., 361,) followed. 
—9 Cal. 698. 

For the purpose of acquiring a right of way or other easement under 
sec. 26 of the Indian Limitation Act, it is not necessary that the enjoyment 
of the easement should be known to the servient owner. In this respect 
there is a difference between the acquisition of such rights under that Act 
and their acquisition under the English Prescription Act.—10 Cal. 214. 


The Indian Limitation Act, unlike the English Prescription Act, places 
light and air on the same footing; and the object of the Prescription Act 
and of the provisions of the Indian Limitation Act is not to enlarge the 
extent and operation of the easement, but to provide another and more 
convenient way of acquiring such easements—-a mode indeperdent of legal 
fistion and capable of easy proof in a Court of law; these Acts do not, 
therefore, alter in any way the pre-existing law as to the natureand extent 
of the right. The only amount of light for a dwelling house which can be 
claimed by prescription or by length of time (whether prior or s -bsequent- 
ly tothe Limitation Act 1871) without an actual grant is such an amount 
as is reasonably necessary for the convenient and comfortable habitation of 
the house. Jule laid down in Bagram v. Khettranath Karformah, 3 B. L. 
R., O. C. 41, followed. The right of air is co-extensive with the right to 
light. To give a right of action, either prior or subsequently to the Limit- 
ation Act -of 1871, in a case (where there is no express contract on the 
subject) for an interference with the access of air to dwelling houses by 
building on adjoining land, the obstruction must be such as to cause what 
is technically called a nuisance to the house ;in other words, to render the 
house unfit for the ordinary purposes of habitation or business. There is no 
such right as a right to the uninterrupted flow of south breeze as such. The 
** 45: degree rule’ is not a positive rule of law, but is a circumstance which 
the Court may take into consideration, and is especially valuable when the 
proof of the obscuration is not definite or satisfactory.—14 Cal. 839. 


The role of construction according to which the Crown is not affected 
by a Statute, unless apecially named in it, applies to India. Semble—The 
provisions of section 26 of the Limitation Act XV of 1877 do not apply to 
the Crown. The mere mention of the Crown in an Act has not the effect of 
snaking all its provisions applicable to the Crown, and section 26 does not 
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relate to the limitation of suits, but to an entirely different matter, vzz., the 
creation of rights by the enjoyment of them, which is a branch of the sub- 
stantive law. The section is clearly in prejudice of the Crown’s rights, and 
the other provisions of the Act do not afford sufficient evidence of an inten- 
tion that this section should apply to the Crown. The rule of Evglish law, 
that a claim to a profit a prendre cannot be acquired by the inhabitants of 
@ village either by custom or prescription, does not apply toa right of 
pasturace claimed by a village in the Presidency of Bombay as against 
the Government. The right of free pasturage has always been recognized 
asa right belonging to certain villages, and must have been acquired by 
custom or prescription. The plaintiffs, who were the inhabitants of the 
village of Dani Limbda, sued for themselves and the other inhabitants to 
establish their right to graze their cattle on the banks and the dry part of 
the village tank Chandola and for a perpetual injunction restraining the 
defendaut from interfering with such right. The defendant contended 
(inter alia) that the tank was kharabo or waste land, that it had never 
been set apart under the Land Revenue Code, sec. 38, for grazing purposes, 
and that the plaintiffa could not acquire, as against the Government, a 
right of grazing by prescription. The Court of first instance beld the de- 
fendant not excluded from the operation of sec. 26 of the Limitation Act 
XV of 1877, but found thatthere was a break in the period of prescription, 
and, therefore, rejected the plaintiffs’ claim. The lower Appellate Court 
held that there was no break, and awarded their claim. On appeal by 
the defendant to the High Court, held, restoring the decree of the Court 
of first instance, that the snit should be dismissed. Whether the plain- 
tiffs’ claim was considered with regard to sec. 26 of the Limitation Act 
XV of 1877, or to the general law of prescription, it was essential that 
the user should have been as ‘ of right” to graze cattle on the tank in 
question. But the right of free pasturage which certain villages enjoy 
according to the recognized custom of the country, and which war admit- 
tedly enjoyed by the plaintiffs’ village, does not necessarily confer the 
right of pasturage on anv particular piece of land, although it may confer 
the right of having sufficient land set apart for the purposes of the village, 
and in the absence of special circumstances pointing to the tank in ques- 
tion having been used for grazing by the villagers in exercise of a right 
other than and independent of the aforesaid right, the user by the plain- 
tiffs could only be referred to that general right.—14 Bom. 213. 


In order to acquire an easement under section 26 of the Limitation Act 
(XV of 1877), the enjoyment must have been by a person claiming title 
thereto as an easement as of right for twenty years. Evidence of imme- 
morial user adduced in support of a right founded on ownership, does 
not, when that right is negatived, tend to establish an easement. Quoere— 
whether upon a correct construction of section 1 of Regulation V of 1827 
which applies to the acquisition of easements, the mere user would be 
sufficient to establish the right to the easement claimed.—16 Bom. 592. 

See I. IL. R., 16 Bom. 353, noted under art. 144; 13 Bom. 674, noted 
under sec. 54 of the Specific Relief Act. 


27." Provided that, when any land or water upon, over, 
Exclusion in favour of re- | OF ir om which any easement has been 
versioner of servient tene- enjoyed or derived, has been held under 
ment. or by virtue of any interest for life or 











* see foot note to sec. 26 in the previous page. 
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any term of years exceeding three years from the granting 
thereof, the time of the enjoyment of such easement during 
the continuance of such interest or term shall be excluded in 
the computation of the said last-mentioned period of twenty 
years, in case the claim is within three years next after the 
determination of such interest or term, resisted by the person 
entitled, on such determination, to the said land or water.* 
Illustration. 

A sues for a declaration that he is entitled to a right of way over B’s 
Jand. A proves that he has enjoyed the right for twenty-five years ; but 
B shows that, during ten of these years, C, # Hindu widow, had a life in- 
terest in the land, that on C’s death B became entitled to the land, and that 
within two years after C’s death he contested A’s claim to the right. The 
suit must be dismissed, as A, with reference to the provisions of this sec- 
tion, has only proved enjoyment for fifteen years. 


Notes. 

Secs. 26 and 27 of the Indian J.imitation Act, 1877, and the definition 
of “ easement” contained in that Act, are repealed in the territories to which 
this Act (The Kasements Act, No. V of 1882) extends. All references in any 
Act or Regulation to the said secs., or to secs. 27 and 28 of Act 1X of 1871, 
shall, in such territories, be read as made to secs. 15 and 16 of ibis Act 
(Easements Act).—Act V of 1882, sec. 3. 

See I. L. R., 1 Cal. 422, noted under sec. 26. 

28. At the determination of the period hereby limited 
x cr 
x vihoniteimenteer iene to any person for instituting a suit for 
to property. possession of any property, his right to 
such property shall be extinguished.t 


Notes. 
Adverse possession for more than 12 years of immoveable property 
not only bars theremedy and oxtinguishes the right of the true owner, 


but also confers a good title on the trespasser.—II Moo. I. A. 345; 7. I. 
R., 3 Cal. 224; 4 Cal. 357; 3 Al. 435. 

Trees growing upon land are “ land.”-—I. L. R., 3 Al. 435, 

In 1842 H C executed in favour of the plaintiff, his brother, who was in 
possession of the family property as kurta and administrator of the estate 
of their father, a mortgage of his (H O’s) share of the estate in consider- 
tion of Rs. 3,700 advanced to him by the platintiff. In the mortgage deed 
the money was expressed to be payable ‘‘ on demand.”’ In 1847 an amicable 
partition of the family property was proposed, and it was agreed that a 
certain portion should be allotted to the plaintiff in satisfaction of the debt 
due to him by H, C, but this arrangement was never carried out. In a 
suit brought in 1876 against the representative of H C for foreclosure of the 
mortgage, the plaintiff, who had admittedly been, since 1842, in possession 
of the family property, alleged that no payment had ever been made in res- 
pect of the mortgage, nor any demand for payment, until 1876. The defend- 
ant contended that the suit was barred by lapse of time. Held, on the con- 
struction of the mortgage-deed ; and under the circumstances of the case, 
per Gartu, C. J., that a demand was necessary ; per Markny, J., that the 














* See 2 and 3 Wm. IV., c. 71, sec. 8. t See 3 and 4 Wm. 1V., c. 27, sec. 3-4 
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words ‘‘on demand” did not postpone the date of payment, and that the 
mortgage-money became payable at once. Per Garru, C. J., and Marxsy, 
J.—A demand was made in 1847 on the agreement to partition the pro- 
perty. The suit, therefore, was barred by Act XIV of 1859, as being 
brought more than twelve years after the cause of action arose. That Act 
not only barred the remedy, but extinguished the right, and therefore the 
plaintiff could derive no advantage from the extended period of limitation 
given by art. 149 of Act TX of 1871, which repealed the Act of 1859. Art. 
149 of Act IX of 1871, moreover, only applies to cases in which some part 
of the principal or interest of the mortgage-debt has been paid. The 28th 
section of the Limitation Act of 1877 extends the doctrine that twelve years’ 
adverse possession of land not only bars the remedy of the rightful owner, 
but extinguishes his right to property other than land ; but per Gartnu, C. 
J., Quoere : Whether this principle would apply to debts.—4 Cal. 284. 

In a suit instituted in 1877, A prayed for a declaration, that he had a 
lakhiraj title to certain lands ; the defendant stated, that the lands for a 
declaration of a title to which A now sued formed part of certain lands 
which had been the subject of resumption-proceedings, which were termi- 
nated in 1863 by a decree declaring that the lands which were the subject 
of that suit, including the lands now claimed by A, were not lakhiraj. It 
being found as a fact, that A had neither been a party to, nor been repre- 
sented in, the resumption-proceedings, that he had been in quiet and un- 
disturbed possession of the lands which he now claimed for more than 12 
years before the institution of his suit, and that proceedings had been taken 
by the defendant calculated to disturb such possession,—jheld that A was 
entitled under sec. 42 of Act 1 of 1877 to the declaration prayed for. Held 
also, that although the onus of proof lay on the plaintiff, it was not neces- 
sary for him to prove that the lands claimed by him to be held as lakhiraj 
had been held rent-free from before the date of the permanent settlement ; 
but it was sufficient for him to prove that the defendant was, at the time 
of the institution of the suit, debarred by lapse of time from instituting a 
suit for the resumption or assessment of rent upon the land.—5 Cal. 949: 
See also 1 Bom. 586; 9 Bom. H. C. R., 260 and Al. H. C. R., 1870, p. 106. 

Failure to pay rent is a recurring cause of action, and therefore, where. 
right to take it is proved or admitted, no question of limitation arises.—4 
Cal. 661. 

As far as regards debts, the Indian Jaw of limitation merely bars the 
remedy but does not extinguish the right.—-I. L. R, 6 Cal. 340. See also 
I... R., 5 Cal. 897; I. L. R., 1 Madr. 228 and 301. 

Where the relation of landlord and tenant is proved to have existed, 
it lies on the defendant in possession of the land to prove that the relation 
was put anend to at such a period anterior to the suit as would entitle 
the defendant to rely on his possession as adverse to the plaintiff for 12 
years. Non-payment of rent for upwards of 12 years and a grant of putta 
by Government to defendant for 5 years do not, when Government claims no 
interest adverse to plaintiff and plaintiff does not consent to defendant be- 
coming tenant to Government, create any possession in defendant adverse 
to plaintiff.—3 Madr. 118. See also 4 Cal. 661; Ibid. 314; 2 Al. 517. 

Where the equity of redemption of a certain estate became, on the 
death of the mortgagor, the property of two divided branches of a Malabar 
tarwad, and the rents and profits of the land paid by the mortgagee were 
enjoyed exclusively by K, the representative of one branch, for fifteen years : 
See that K had not acquired thereby a title to the estate mortgaged .— 

adr. 26, 
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A jenmi having demised certain land in Malabar on otti to defendant 
No. 3 in 1869, sold the jenm title to the plaintiff and defendants Nos. Ll 
and 2 in 1886. In 1888 defendant No. 3 made a further advance to and 
obtuined a renewed demise from defendants Nos. 1 and 2. The plaintiff now 
sued more than six years after the sale to recover his share (defendant No. 
3 being in possession) on payment of one-third of the otti amount :—Held, 
that (whether or not the suit was maintainable as framed) the third defend- 
ant had a right of pre-emption as ofti-dar, which had not been waived by 
him and was not barred by limitation, and which constituted a good defence 
to the suit.—13 Madr. 490. 


In 1872 the plaintiffs induced the first defendant by fraud and mis- 
representation to execute in their favour a deed of sale of the property in 
dispute. They did not pay the purchase-mouey, nor obtain possession of 
the property. The defendant remained in possession, and in 1873 mort- 
gaged the property with possession to defendants Nos. 2 and 3, and in 1880: 
sold it to defendant No. 2. In 1884 the plaintiffs sued for possession of the 
property, relying on their title under the sale-deed. The defendant im- 
peached the deed as fraudulent, and disputed the plaintiffs’ title. The 
plaintiffs contended that asthe defendant had not sued to set aside the 
deed, on the ground of frand, within three years, as provided by articles 91 
or 95 of the Limitation Act (XV of 1877), or within twelve years from the 
date of sale, it was too late for him to set upthe plea ot fraud. Held, 
(Scorr, J., doubting) that the defendant's right to raise the plea of fraud 
was not barred by the lawof limitation. Per Scott, J. :—There was anotber 
point of limitation which could be raised. Theconsideration money was 
never paid by the plaintiffs, and possession was never given. There was no 
complete contract of sale passing the property. Therefore the plaintiffs, 
only right was to sue for specific performance of the contract. Such a suit, 
however, became barred in three years after the date of the contract. The 
plaintiffs, therefore, had lost their rights against defendant, No. 1; and even 
if they had not, the present claim for possession as against defendants Nos. 
2 and 8 must fail, as defendant No. 2 was mortgagee and defendant No. 3 
was bona-fide purchaser for value, and no satisfactory evidence was given 
by plaintiffs on whom lay the onus, that these defendants had notice of the 
deed of sale. Per Jarpine, J.:—Section 28 of the Limitation Act XV of 
1877 does not apply to the case of defendants, who rely on an actual pos- 
session which has never been disturbed.—14 Bom. 222. 

Where a suit for the recovery of possession of immoveable property is 
resisted by a plea of adverse posseasion for more than twelve years, the ques- 
tion of limitation becomes a question of title, and it lies upon the plaintiff in 
the first instance to give satisfactory prima facie evidence of his possession 
within twelve years of the suit. Mohima Chunder Mozoomdar v. Mohesh 
Chunder Neoghi and Parmanand Misr v. Sahib Ali referred to.—14 Al. 
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THE FIRST SCHEDULE. 


(See section 2.) 
| Repealed by Act XII. of 1891.] 


THE SECOND SCHEDULE. 
(See section 4.) 


N. B.- -Each of the rulings applies to the article under which it is quoted. 
FIRST DIVISION—SOUITS. 


Period of limit- Time from which period begins 


Description of suit. arisen. to rnn. 


Part I.—Thirty days. 


1.—To contest an award of the Thirty days When notice of the award ia deli- 
Board of Kevenue under vered to the plaintiff. 
Act No. XXIII. of 1863 (to 
provide for the adjudication 
of claims to waste lands). 


Part II.—Ninety days. 


2 —For compenration for doing, | Ninety days “When the act or omission takes 
or for omitting to do, an place. 
act alleged to bein pur- 
Buance of any enactment 
in force for the time being 
in British India. 


Part Ili.—Six months. 


3. -Under the Specific Relief Six montha When the disposseasion occurs. 
Act, 1877, section 9, to 
recover possession of im- 
moveable property. 


4.- -Under Act No. IX. of 1860 Ditto When the wages, hire, or price of 
(to provide forthe speedy work claimed acorue or acornes 
determination of certain due. 


disputes between workmen 
engaged in Railway and 
other public works and 
their employers), section 1. 

-Under the Code of Civil Six months When the iastrament sued upon 
Procedure, Chapter becomes due and payable. 
XXXIX* (of summary pro- 
cedure on negotiable ins- 
truments.) 


Part IV.—One year. 


6.—Upon a Statnte, Act, Regu-: One_year When the penalty or forfeiture ia 
lation, or Bye-law, for a incurred. 
penalty or forfeitnre. 

7.—For the wager: of a house- Ditto. When the wages accrue due. 


hold servant, artisan, or 

laboarer, not provided for 

by this achedule, No. 4. 

| e Act XLV. of 1882, sec. 3. 
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Period of Jimit- Time from which period begins 


Description of suit. eton: to run. 


Part IV.—One year.— (contznued.) 


Notes. 
C. R., 87. 
A person whose d are to sweep and clean a temple, provide 
t a oe, ele eS for the idol, is not a household ser- 
8.—For the price of food or’ One year When the food or drink is deliver- 
drink sold by the keeper ed. 
of a hotel, tavern, or lodg- 
ing-house. 
9.—For the price of lodging. Ditto. When the price becomes payable. 
10.—To enforce a right of pre- Ditto When the purchaser takes, under 
emption, whether the the sale songht tobe impeached, 
right is founded on law physical possession of the whole of 
or general usage, or on the property sold; or, where the 
special contract. subject of the sale does not admit 
of physical possession, when the 
iastrument of sale is registered. 
Notes. 


ec auas es ; ,» © and D’s vrotner icue w a ewe ~~ _- | ; 
Rs. 199 by deeds of bai-bil-wufa dated the 12th and 21st June, 1876. C and 
D subsequently instituted foreclosure proceedings, and on the 5th May, 
1884, were put into possession of B’s share in the first mentioned putti in 
execution of a decree which they had obtained. On the 18th April, 1885, 
A sued C and D to enforce his right of pre-emption. Held, that though the 
oparcenery could not be said to have ceased to exist, or those who were 
coparceners be said to have become strangers to one another, yet, there 
being a finding that the puttis were separate, it was not necessary, in order 
to establish A’s preferential right, that a partition by metes and bounds 
should be shewn to have taken place: but that a private partition, if full 
and final between the parties, would have thesame effect as the most formal 
partition on the right of pre-emption, and that A’s claim must, therefore, 
succeed. Held, also, that the suit was not barred by limitation, it being 
‘erned by eitber Art. 10, Sch. II of the Limitation Act (Act XV of 1877), 


plaintiff -—--~ from the 5th May, 1884, the date on which 
= = - ~_ 2 @AAN J-. —L2.n. hia right 
the 
lowed from that ti .L. B., 14 
Ta of his share in 


should 
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possession of his share, and lay the interest on the mortgage-money annu- 
ally to the mortgagee, who,in the event of default in payment of the in- 
terest, was empowered to sue for actual possession of the share. On the 
19th May, 1877, T’s name was substituted for that of A in the proprietary 
registers in respect of the share, On the 8th February, 1578, G sued T and 
A to enforce his right of pre-emption in respect of the share, alleging that 
his cause of action arose on the 19th May, 1877, and that A, notwithstand- 
ing the mutation of names, was still in possession. T alleged that he had 

been in possession since the execution and registration of the deed of mort- 

gage. Held that whether T had been in plenary possession of the share 

since the date of the deed, or whetber he had only such constructive or 

partial possession of it as was involved in the receipt of interest on the 

mortgage-money, the plaintiff was equally bound to have sued within a 

year from the date of the deed, and was not entitled to reckon the year 

from the date on which possession by the mortgagee of the share was re- 

‘cognised by the revenue department, and the suit wag therefore barred by 

, act. 10, sch. IL of Act XV of 1877.—2 Al. 237. 


Held in a suit for pre-emption, where the property had been purchased 
by the mortgagee in possession, that the purchaser obtained physical pos- 
session of the property under the sale, not from the date of the sale-deed, 
but when the contract of sale became completed. Held, therefore, that the 
contract of sale having become completed on the payment of the purchase 
money, the suit being brought within one year from the date of such pay- 
ment, was within time.—2 Al. 409. 


Where a shareholder, if he desires to transfer his share, is bound to 
offer the transfer of it to his co-sharers before transferring it to a stran- 
ger, the right of pre-emption, in the case of a conditional sale, under which 
possession is not transferred, arises, not when such sale is made, but when 
the conditional sale becomes absolute. Under Art. 10, the period of limit- 
ation runs from the date of physical possession is taken of the whole of 


the property sold.—3 Al. 175. 


This article does not apply to a suit to enforce a right of redemption 
in respect of a conditional sale of wa share of an undivided mahal.—4 


Al. 218. Also 5 Al. 187. 


A share in an undivided zemindari mahal is not susceptible of “‘physi- 
cal possession” in the sense of art. 10, sch. 11 of Act XV of 1877. Limit- 
ation, therefore, in a suit to enforce a right of pre-emption in respect of such 
a share, runs from the date of the registration of the instrument of sale.— 


4 Al. 24. 


In a suit to enforce a right of pre-emption in respect of a sale of pro- 
perty consisting in part of a share of an undivided mahal, which does not 
admit of a physical possession, limitation will run from the date of regis- 
tration of the instrument of sale.—4 Al. 179. 


A conditional vendee, who was in possession, applied under Regula- 
tion XVII of 1806 to have the conditional sale made absolute. The year 
of grace expired in July 1878. In November, 1871, the conditional vendee 
sued for possession of the property by virtue of the conditional sale having 
become absolute. He obtained a decree, in execution of which he obtain- 
ed, on the 30th April, 1879, formal possession of the property according to 
law. On the 23rd March, 1880, a suit was brought,against him, to enforce a 
right of pre-emption in respect of the property. Held that the period of 
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limitation for such suit ran, not from the expiration of the year of grace, 
but from the 30th April, 1879, the date the conditional vendee obtained 
possession in execution of his decree.—4 Al, 291. 


The wajib-ul-arz of a village provided that the right of pre-emptior 
should accrue “ not orly in respect of absolute sales, but also on regard to 
conditional sales, mortyages, and thika leases.”” Held that under its terms 
the right of pre-emption accrued on a mortgage by conditional! sale becom- 
ing absolute.—5 Al. 187. 


The pre-emptor, in the case of a mortgage by conditional sale which: 
tras become absolute, is bound to pay, us the price of the property, the en- 
tire amount due on such mortgage at the time it became absolute.— 


5 Al. 187. 


The wajib-ul-arz of three villages which originally formed a single 
mahal gave a right of pre-emption to co-sharers in case of transfers of 
shares to strangers. Afterwards the shares in these villages were made 
the subject of a perfect partition and divided into separate mahals. Subse- 
quently, by two deeds of sale executed on the 13th January, 1884, and re- 
gistered on the 17th January, 1884, some of the original co-sharers sold to 
strangers their shares in all three villages. At the time of the sale, the 
shares in two of the villages were in possession of the vendees under a 
possessory mortgage, the amount due upon which was set off against the 
parchase-money. The share in the third village was, at the time of the sale, 
in possession of another of the original co-sharers under a possessory mort- 
gage. On the 17th January, 1885, this last mentioned co-sharer brought 
a suit against the vendors and the vendees to enforce his right of pre-emp- 
tion under the wajib-ul-arz in respect of the shares sold in three villages. 
Heid that, notwithstanding the partition of the village into separate mahals, 
the existing wajib-ul-arze at the time of partition must be presumed to sub- 
sist and govern the separate mahals until it was shown that a new one had 
been made. Gokal Singh v. Mannu Lal referred to. Held that in the case 
of the sale of an equity redemption by the mortgagor to the mortgagee iu 
possession, which has the effect of extinguishing the right to redeem by a 
merger of the two estates in the mortgagee, it cannot properly be said that 
any property is sold which is capable of ‘‘ physical possession’? witbin the 
meaning of art. 10, sch. ii, of the Limitation Act. In a statute, such as the 
Jaw of limitation, which contemplates notice express or implied to the party 
to be affected by some act done by another in respect of which a right ac- 
crues to him to impeach it, and as to which time begins to run against him, 
quoad his remedy, from a particular point, the word * physical” implies 
some corporeal or preceptible act done which of itself conveys or ought to 
convey to the mind of a person notice that his right has been prejudiced. 
An equity of redumption is not susceptible of possession of this descrip- 
tion under a sale by which it is transferred, and a pre-emptor impeaching 
such a sale has one year from the date of registration of the instrument of 
sale within which to bring his suit. Held, therefore, that the period of 
limitation began to run from the date of the registration of the deed of sale, 
and that the suit was within time. Held also that the Court below was 
wrong in holding that the plaintiff, by reason of his having omitted ina 
suit previously brought against him for redemption of his mortgage, and 
dismissed for want of jurisdiction, to set upin defence any right of pre- 
emption or to express any desire to purchase, was equitably estopped by 

: in the sale from asserting his pre-emptive right.—9 Al. 234. 
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Period of limit- Time from which period begins 


Description o it. : 
pir f suit ation. to run, 


Part IV.—One year.—(continued.) 


11.—By a person against whom One year The date of the order. 
ap order ig passed under 
weaction 280, 281, 282, or! 
335 of the Code of Civil! 
Procedure* to establish his | 
right to, orto the present! 
possessivn of, the property ! 
comprised in the order. 
Notes. 

A refusal to postpone sale is not an order contemplated by the Article. 
A suit to recover lands sold in execution brought more than a year after 
refusal to postpone sale, is not barred.—15 B. L. R., 228. 

Where property was released on objection ot the defendant, and the 
plaintiff sued to establish his right more than a yeur after the order, it was 
held that the plaintiff was a person against whom the order was given.— 
4M.H.C. R., 472. 

Where plaintiff’s property is sold without any objection being prefer- 


red, the period prescribed will be the ordinary limitation for a suit to re- 
cover.—3 Bom, H. C. B., (A. C.) 139; B. L. R. Sup. Vol. 638. 


The period of limitation is to be computed from the date on which the 
order is signed, und not from that on which it is verbally made.—10 Bom. 
H.C. R., 19. 

A person whose gocds are illegally sold under an execution does not 
lose his rigbt to them, although he may have claimed them unsuccessfully 
in the execution proceedings. He is not bound to sue to establish his right, 
but may follow them into the hands of the purchaser or of any other per- 
son, and sue for them or their value withvuut reference to any thing which 
has take place in the execution proceedings, except that he must bring his 
suit within one year from the tirne when the adverse order iu the execution 
proceedings was made.—7 Cal. 608. See also 3 Al. 504. 


Certain property, which the plaintiff alleged to belong to her, was 
sold in execution of a decree obtuined by the purchaser of the property at 
the auction sale against a third party. The plaintiff pnt in a claim to the 
property, which was rejected on the 6th of September 1873. The plaintiff, 
on the 10th of Jannary 1878, brought a suit to recover possession of the 
property sold. Held that the suit was not barred under this Article.—9 
Cal. 43. 

The defendants attached certain property, which the plaintiffs alleg- 
ed belonged tothem. The plaintiffs preferred a claim to the property 
under sec. 246 of Act VIIE of 1859: this claim was disallowod on the loth 
August 1877. In June 1878, the plaintiffs brought a suit to establish {their 
title to the property attached, and for confirmation of possession. Pending 
this suit, the principal defendant died, and the plaintiffa upplied for an 
order to substitute certain persons as defendants. The Court thereupon 
directed the issue of a summons on the defendants proposed by the plain- 
tiffs to appear and defend the suit; but the plaintiffs filing to pay the 
costs of the service of this summons, the suit was dismissed on the 14th 
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March 1879. On the 14th March 1880, the plaintiffs again brought a suit 
to establish their title to the same property, and for confirmation of posses- 
sion. Held, that the order of the 15th August 1877 not being an order pas- 
sed under sec. 283 of Act X of 1877, art. 11 of sched. ii. of Act XV of 1877 
did not apply, but that art. 120 of sched. ii. was applicable ; and that as 
the first suit had not been dismissed upon the merits, the plaintiffs were 
entitled to maintain the second suit.—9 Cal. 163. 


Where in consequence of an adverse order passed under the provisions 
of Civil Procedure Code, a suit is instituted to establish the plaintiff’s 
right to certain property, and for possession, such suit is not governed by 
‘this Article, but by the general limitation of 12 years.—9 Cal. 230. 


The order contemplated by sec. 281 of the Code of Civil Procedure is 
an order made after investigation into the facts of the case, and it is only 
when the order is made after such investigation that the limitation of one 
year is applicable to a subsequent suit under sec. 283 of the Civil Proce- 
dure Code.—11 Cal. 108 & 12 Cal. 453. 


A decree-holder, against whom the release of property, attached in 
execution of his decree, has been ordered, after investigation under sec. 280 
of the Code of Civil Procedure, is limited by Art, 11 of sch. II of Act XV 
of 1877, the Indian Limitation Act, to one year within which to institute a 
‘suit to establish that the property is that of his judgment-debtor. The 
extend to which the “‘ investigation’’ required by sec. 280 should be carried 
oe upon the circumstances of the case.—15 Cal. 521. See also 17 
‘Cal. 260. 


A judgment-debtor is not necessarily a party against whom an order 
is made within the meaning of that term as sued in sec. 283 of the Code of 
‘Civil Procedure so as to preclude his instituting a suit after the lapse of 
one year from the dute of such order (the period of limitation prescribed 
by Art. 11, Sch. II, Act XV of 1877) to establish his title to and to recover 
‘possession of the property which has been the subject-matter of a claim in 
execution proceedings, and in respect of which an order has been made 
under sec. 280 of the Code. G, in execution of a decree, attached certain 
immoveable property belonging to the plaintiff, whereupon B preferred a 
claim, and on the 10th March 18381 got the attachment removed. On the 
20th July 1881, B sold the property to K. In 1882 G instituted a suit 
against B to set aside the order of the 10th March 1881, and to have 
it declared that the property was liable to attachment as belonging to the 
plaintiff. K was not madea party to that suit, and it was eventually com- 
promised between G and B, the plaintiffs title being admitted. G there- 
upon again attached the property, and was met by aclaim preferred by K, 
which was allowed on the 15th August 1883. G then brought another suit 
against K to obtain relief similar to that claimed in his suit against B,but 
his suit was dismissed on the }7th February, 1885. Onthe 25th Septem- 
ber 1885 the plaintiff instituted a suit against G, B and K, to obtain a de- 
claration of his title to and to recover possession of the property. It was 
contended that the suit was barred by limitation, being governed by Art. 
11, sch. 11 of Act XV of 1877, inasmuch as it was brought more than one 
year after the date of the orderof the 15th August 1883. Held, that the 
Buit was not such a suit as was contemplated by sec. 283 of the Code of 
Civil Procedure, not being one to establish any right which was the sub- 
ject-matter of the litigation in the execution proceedings, and that conse- 
quently the provision of Art. 11 did not apply to it, and it was not barred 
by limitatiou.—15 Cal, 674. 
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Period of limit- Time from which period begins 


Description of suit. ni tor:. to run. 


Part 1V.—One year.—(continued.) 


Where an application was made under sec. 332 of the Code of Civil 
Procedure for possession of property and rejected, and the applicant brought 
a suit to recover the property more than one year, subsequent to the order 
rejecting the application!:—Held, that the suit was not barred either by 
art. 11 or art. 13.—8 Madr. 82. 

An order rejecting aclaim petition under sec. 335 of the Civil Proce- 
dure Code, not being appealed against within one year acquires the force 
of a decree—Velayuthan v. Lakshmana, I. L. R., 8 Madr. 506, followed.— 
10 Madr. 357. 

A in execution of a decree against B attached a house. C intervened 
and the property was released from attachment. A then brought a suit 
against B and C to establish the title of B to the house and obtained a de- 
cree. B was ex-parte throughout. In an appeal by C a decree was passed by 
consent of A and C reversing the decree appealed against. B now sued O 
and another, more than a year from the date of the order removing the at- 
tachment, to obtaina declaration of title to the house :-—Held, that since 
there was nothing to show that the order releasing the attachment was 
anorder against the plaintiff the suit was not barred by limitation.—13 
Madr. 366. 

The investigation prescribed in the Civil Procedure Code must taken 
place, otherwise the article will not apply. But the claimant may bring his 
suit within the ordinary period of limitation applicable to his suit.—4 Bom. 
21. See also 3 M. H.C. R., 139. 

An order passed under the provisions of the Civil Procedure Code, 
unless overruled in a regular suit brought within the statutory period, is 
binding on all persons who are parties to it, and is conclusive.—1 Al. 38). 

See I. L. R., 8 Bom. 411; 12 Madr. 434, noted under sec. 14. 


12.—To set aside any of the fol-{ One year When the sale is confirmed, or 

lowing sales :— would otherwise have become 

(a) sale in execution of a final and conclusive had no auch 
decree of a Civil Court ; soit been brought. 


(6) sale in pursuance of a 
decree or order of a Collector 
or other officer of Revennae ; 


(c) sale for arrears of Go- 
vernment revenne, or for any 
demand recoverable as such 
arrears ; 

(d) sale of a patni taluq 
sold for current arreurs of rent. 

Explanation —In this clause 
‘patni’ includes any intermedi- 
ate tenure enleable for current 
arrears of rent. 


Notes. 
Where a suit is to recover what has been taken in exeess under color 
of sale the article does not apply.—Al. H.C. R., 1875, p. 288. 
‘ Order’ in(b) means order ¢* the nature of a dearee or made by the 
Collector or other Revenue Office. in his judicial capacity. Where sale was 
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not made on such order, the article would not apply.—8 Bom. H. C. R.,(A. 
C.) 219. 

M sold to S her rights under a decree for mesne profits which she had 
obtained against A and two other persons, and S thereupon proceeded to 
execute the decree against A’s property, and that property was sold in 
execution of the decree purchased by S and was purchased by B: but in a 
suit brought by A fora declaration that S was not the real purchaser, the 
Court found that S had in fact purchased the decree benamz for A’s two 
joint-debtors, and that consequently he had noright to execute it against 
the property of A. Inssuit brought by A against Bin 1874 for the pur- 
pose of recovering the property, held that the purchase of the benefit of the 
decree by A’s joint-debtors, although it had the legal effect of satisfying 
the judgment-debt, did not affect the decree itself. The decree was not 
void, but only voidable, and the sale under it binding on A. The suit, there- 
fore, was in effect a suit to set aside a sale under a decree, and inasmuch as 
it was not brought within one year from the date of the sale, was barred. 
—I. L. R., 2 Cal. 98. 


When one of several co-sharers fraudulently continued to have an 
estate brought to sale for arrears under Act XI of 1859 and purchased it in 
the benam: of his son, and another co-sharer aggrieved by the sale sued to 
have the property reconveyed, held.that the article did not apply.——3 
Cal. 300. 

A suit to set aside a sale for arrears of Government revenue muat be 
brought within one year from the date when the sale becomes final and 
collusive.—8 Cal. 329. 

V having brought lands from A, whose husband (deceased) acquired 
than at a Court sale, sued S in ejectment in 1879. S pleaded limitation on 
the ground that B (her deceased husband) had purchased the lands in 
question at a Court sale in 1876. Held, that as A was no party to the de- 
crees or the execution proceeding under which B purchased, it was not ne- 
cessary for V to set aside the sale to B in this suit.——4 Madr. 178. 


The article does not apply to suits in which the plaintiff was not a 
party to, and not bound by the sale sought to be set aside.—5 Madr. 54, 


Where lands had been sold for alleged arrears of revenueand breught 
in for Government, but the sale had not been registered under sec. 38 of 
Madras Act II of 1864, held that a suit brought to set aside the sale after 
one year from the date thereof against bona fide purchaser for value from 
Government, was barred by limitation. —6 Madr. 148. 


The land of D was improperly sold, in execution of a decree of a Civil 
Court obtained against S, for arrears of revenue, by the assignee of the 
revenue of the lands of D and S :-—Held, in a suit brought by D to recover 
her land from the purchaser at the Court sale, that the suit, not having 
been brought within one year from the date of the confirmation of the sale, 
was barred by Article 12 of Schedule II of the Indian Limitation Act, 
1877.—7 Madr. 258. 


Under Act XII of 1879, Form 149 of Schedule FV of the Code of Civil 
Procedure provided that sixty days should elapse between a sale in execu- 
tion of a decree and its confirmation. A sale having been confirmed before 
the expiry of sixty days :—Held, that the sale was not rendered inopera- 
tive, and that its effect was nat postponed by reason of the provision in 
Meem-Nv. 149. Where a suit was brought to recover money from the de- 
fendant, who was the karnavan of a Malabar tarwad, and it was not alle- 
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ged in the plaint that the defendant was sued as karnavan or that the debt 
was binding on the tarwad: Held, that a sale of tarwad property in exe- 
cution ef the decree was not binding on the members of the tarwad and 
therefore that Article 12 of Schedule II of the Indian Limitation Act, 
1877, did not apply toa suit brought by other members of the tarwad to 
recover the land sold in execution of the decree.— 7 Madr. 512. 

In 1866 V (the father of the plaintiff) sued his brother H and G(one 
of the two sons of H and defendant No. 1) to establish his right toa third 
share of the management of certain Jands granted for the maintenance of 
a Hindu temple. In that suit V obtained a decree that he should have the 
exclusive management every third year, but was ordered to pay costs. To 
enforce payment of these costs, H in execution of the decree attached the 
third share of V in the mauvuagement of the land. The share was accord- 
ingly sold by auction in January, 1870, to a Marwadi, who afterwards in 
May 1870, re-sold it to the appellant T (another son of H and defendant 
No, 2). V died in 1876. In 1879 the plaintiff saed Gand the appellant(the 
two sons of H) for his share of the management. It was contended for the 
defence that as the execution sale of January, 1870, was not set aside with- 
in a year, the right to treat it as void by the plaintiff was barred by article 
12 of Schedule II of Act XV of 1877.—7 Bom. 188. 

On the 17th November, 1877, a certain piece of land described in the 
proclamation of sale as ‘‘Survey No. 294, Pot No. 3, measuring 232 gunthas”’ 
the boundaries of which were also set forth, was sold by auction in execu- 
tion of a decree obtained by the first defendant against defendants Nos. 2, 
3 and 4, and purchased by the plaintiff. The boundaries, as stated, really 
included another piece of land, Survey No. 294, Pot No. 4, which compris- 
ed 3 acres 23 gunthas. This latter piece of land was put up for sale on the 
following day, and was purchased by defendant No. 5. On 28th November, 
1877, the plaintiff applied to the Court to have the sale set aside and his 
money returned, unless he was put in possession of all the land included in 
the boundaries mentioned in the proclamation ; but his application was re- 
fused, and the sale was confirmed on 20th July, 1878. The plaintiff on the 
3rd July, 1881, brought the present suit, praying that he might be put into 
possession of the land as described in the certificate of sale, which was 
identical with the proclamations, and included Pot No. 4, or that the first 
defendant might be ordered to pay him the amount of his purchase-money, 
with interest. Both the lower Courts rejected the plaintiff's claim. On ap- 
peal to the High Court :—Held, confirming the decree of the Court below, 
that suit, regarded as one to set aside the sale, was barred by sch. II, art. 
12 cl. (a). It was contended in the Courts below and on second appeal that 
the plaintiff was, at any rate, entitled to damages or compensation because 
of the land as defined by the survey number proving to be of less acreage 
than that included in the boundaries, and the lower Court had held sucha 
claim as barred also under article 36 :— Held, that the suit, regarded as one 
for compensation, was not barred, as three years had not elapsed since the 
the confirmation of the sale when the suit was brought—article 36 apply- 
ing only to suits for compensation for tortious acts independent of contract, 
But the claim for compensation was not maintainable, as the property 
offered for sale was sufficiently identified by the description as “Survey No, 
294, Pot No. 3, containing 243 gunthas,’ and the statement of boundaries, 
so far as it was inaccurate, might be properly regarded as “ falsa demons- 
tratio.”’—10 Bom. 214. : ; 

The plaintiff, as the nearest heir of one Odhav Tulja, who died intes- 
tate in 1873, sued to set aside a sale of certain immoveable property belong- 
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ing to the estate of the deceased, which had been sold on the 3rd Novem- 
ber, 1875, in execution of a money-decree obtained by the defendant, Jagan- 
nath, against Bai Vakhat, the widow of Odhav Tulja. Bai Vakhat had 
married a second time in 1876, and her second husband was the brother of 
the purchaser at the execution sale. The plaintiff alleged that the decree 
had been fraudulently and collusively obtained on a bond in Odhav Tulja’s 
name, which had been forged by Jagannath. The suit was brought on the 
28th January, 1878, and the plaintiff prayed that the sale might be cancel- 
led, having been made in order to defeat his rights ; that he might be de- 
clared the heir of Odhav Tulja; and that possession of the property, with 
mesne profits, might be awarded to him. The lower Courts dismissed the 
suit, holding that it was barred by article 12, clause (a) of Schedule II of 
the Limitation Act XV of 1877. On appeal to the High Court held, that 
article 12 did not apply for, although the plaintiff sued to set aside a sale 
held in execution of a decree, he did so, not as one who would have been 
bound by the sale if the suit had not been brought, but in order to obtain 
a declaration that he was not bound by it, the decree under which the sale 
held having been fraudulent and collusive ; so that the cause of action 
could only have arisen when he became aware of the fraud, Article 95 of 
Schedule II of Act XV of 1877 applied to the present suit, which was, 
therefore, in time. A widow of deceased Hindu represents the estate of the 
reversioner for some purposes; but it is her duty not only to represent 
the estate, but to protect it. When a suit is brought on the ground that the 
widow did not in a former suit protect the interests of the person who 
was to take after her death, but collusively suffered judgment against her- 
self and sale of her husband’s property in execution, then if such person on 
that ground treats the sale as inoperative, and seeks for a declaration that 
itis not binding on him, article 12, clause (a2) of Schedule II of the Limita- 
tion Act XV of 1877 does not apply tothe suit. Held, also, on the evidence, 
that the suit against Bai Vakhat was collusive, and that the sale in execu- 
tion was in fraud of the plaintiff’s right. He was, therefore, entitled to a 
decree declaring that he was not bound by the sale of the 3rd November, 
1875 in,the suit brought by Jagannath against Bai Vakhat as representative 
of her deceased husband, Odhav Tulja. Whether the plaintiff was entitled, 
also, to immediate possession of the property in the suit, depended on the 
question whether Bai Vakhat’s life-estate was defeasible on her remarriage. 
She belonged to a caste in which remarriage was permitted. The following 
issue was accordingly sent to the lower Court for trial :—‘*' Whether, by 
the usage of the country, the rights and interests of Bai Vakhat by inheri- 
tance in her deceased husbanqd’s property, the subject of this suit, ceased 
and determined on remarriage in 1876, as if she had then died.’’—11 
Bom. 119. 

In 1870 acreditor of the plaintifi’s father brought a suit (No. 573 of 
1870) against the plaintiff, and obtained a money decree against him. The 
plaintiff, was then a minor, and his estate was administered by the Collec- 
tor.of Ratnagiri. In this suit he was represented by his mother and guardian. 
At the sale beld in 1871, in execution of the decree, the property in question 
was purchased by the defendant, who obtained possession in 1876. In 1879 
the plaintiff attained majority, and in 1882 he brought the present suit to 
recover the property from the defendant. The lower Courts, regarding the 
suit as one.to set aside the sale to the defendant, held that it was barred by 
limitation under article 12 of Schedule IL of the Limitation Act XV of 1877. 
‘On appeal by the plaintiff to the High Court held, that article 12 of tke 
Limitation Act XV of 1877 did not apply, and that the suit was not barred. 
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Period of limit- Time from which period begins 


Description of suit. , 
ation. to run. 


Part IV.—One year.—(continued.) 


That article applies only to cases in which the plaintiff weuld be bound by 
the sale if hedid not succeed in getting it set aside ; but in the present case 
the plaintiff was not bound by the proceediugs in suit No. 573 of 1870, aa 
he had not been properly represented as required by sec. 2 of Act XX of 
1864.—11 Bom. 130. 

Articles 12 and 14 of Schedule iI of the Limitation Act (XV of 1877) 
refer to orders and proceedings of a public functionary, to which by law 
is given a particular effect in favour of one person or against another, 
subject, in the regular course, toa further judicial proceeding having for 
its object to quash them or set them aside. 

When an order does not fall within the authority of an official who 
makes it, it is legally a nullity, and, therefore, need not be set aside.— 
11 Bom. 429. 

The plaintiff’s land was sold by the revenue authorities for arrears of 
assessment due to the tnamdar. The plaintiff applied to the Mamlatdar to 
have the sale set aside on the ground of fraud on the part of the tnamdar, 
but his application was rejected ; and the sale was confirmed in July, 1879. 
The auction-purchaser was thereupon put in possession. In 1886 the plain- 
tiff sued to recover possession of the land in question. Held, that the snit, 
having been brought more than one year after the date of the sale, was 
barred by article 12, clauses (Ul) and (c) of Schedule II of the Limitation 
Act (XV of 1877). The sale was one in pursuance of an order of the Col- 
lector or other officer of revenue, and if not for arrears of Government re- 
venue was at any rate a sale for arrears of rent recoverable as arrears of 
revenue. The plaintiff, as occupant of the land, was bound by the sale, un- 
less and until 16 was reversed, and the title of the purchaser at the sale is 
a perfectly good title until the sale is set aside in due course of law. Held, 
also, that the plaintiff's allegation, that the sale took place in consequence 
of the fraud of the inamdar, would make, not article 144, but article 95, 
applicable to the case.—13 Bom. 221. 

P obtained a decree against M in April 1874, in execution of which proper- 
ty belonging to the latter was sold in 1874, 1875 and 1876. In March 1880 
this decree was reversed by the Court of last appeal. In February 1881 M 
sued to set aside the sales of his property in execution of the decree, 
and for possession of the property. eld that, both under No. 14, sch, i1. 
of the Limitation Act, 1871, and No. 12, sch. ii. of the Limitation Act, 1877, 
the suit was barred by Limitation.—5 Al. 573. 

The plaintiff, alleging that certain immoveable property belonging to 
him had been sold in execution of a decree as the property of another, sued 
the purchaser to have the sale set aside, and to recover possession of the 
property. Heid, thatthe suit was one for possession of immoveable property 
to which the period of limitation of twelve years was applicable.—5 Al. 614. 

See I. L. R., 11 Cal. 287, noted under sec. 4; 12 Madr. 168, noted 
under sec. 6. 


13.—To alter or set aside a de- One year ...,The date of the final decision 
cision or order of a Civil or order in the case by a Court 
Court iu any proceeding competent to determine it 


other than a anit. finally. ohied 
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Period of limit- Time from which period begins 


Description of suit. ation. to run. 


Part I1V.—One year.—(continued.) 
Notes. 

Held that a suit to set aside a sale by certificated guardiansy,with the 
sanction of the District Judge, under sec. 18 of Act XL of 1858, is nota 
euit to set aside an order of a Civil Court. Butit falls under art. 144.— 
I. L. R., 5 Cal. 363. 

In execution of a decree against six personsthe plaintiffs had certain 
property brought to sale, the proceeds of which were brought into Court. 
The defendants, who held five separate decrees against some of the persons 
against whom the plaintiff’s decree was obtained, applied to have the 
amount in Court rateably distributed ; and in accordance with an order 
of the Court, dated 13th September 1880, this was done, the proceeds being 
distributed in proportion to the amounts of the decrees. In a suit brought 
on 24th August 1883 against the defendants, on the allegation that the 
plaintiffs were entitled to the whole of the proceeds, or in the alternative 
for distribution on a different principle :—Held the suit was one to set 
aside the order, and not having been brought within one year from the date 
of the order was barred by limitation under Art. 13, Ram Kishan v. Bha- 
wani Das, I. L. R., 1 Al. 333, distinguished.—12 Cal. 159. 

See I. L. R., 15 Bom. 438, noted under sec. 295 of the Civil Procedure 
Code. 
14.—To set aside any act or{ One year ...( The Date of the act or order. 

order of an officer of Go- 

vernment in his official ca- 

pacity, not herein other- 

wise expressly provided 

for. 

Notes. 

The Civil Court has no power to set aside an order passed under the 
Land Registration Act, and when a prayer for such relief is contained in a 
plaint which also asks for a declaration of right and title to, and confirm- 
ation of possession in property, such prayer may be treated as mere surplus- 
age. When, therefore, a plaint was filed containing separate prayers for 
the above relief, and when the original Court held that the main object of 
the suit was to have certain orders made by the revenne authorities set 
aside, and that the suit was accordingly governed by Art. 14, sch. II of the 
Limitation Act, and passed a decree dismissing the suit as having been 
brought more than a year after the date of such orders, held, that such a 
decree was wrong ; that the suit being one simply for the declaration of the 
plaintiffs’ title in respect of the property in dispute, Art. 14 had no appli- 
cation to the case.—I. L. R., 10 Cal. 525, 

Plaintiff in 1877 claimed possession of land which had been demarcat- 
ed as poromboke in 1860, and of which a patta had been granted to defend- 
ant in 1875 by the Collector. Held that this suit was not governed by the 
Article, as it was not necessarily a suit to set aside an official act.—2 
Madr. 306. 

On the lst September, 1882, the Collector of Ahmednagar by an order 
under sec. 37 of the Land Revenue Code (Bombay Act V of 1879) granted 
@ piece of open ground to N. for building purposes. On the 31st March, 
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ots F Period of limit- Time from which period begins 
Description of suit. whiaiw: ian: 


Part IV.—One year.—(coniinued.) 


1888, S. brought a suit against N. and the Secretary of State for India 
in Council to recover possession of the ground, and to set aside the Collec- 
tor’s order. Heid, that the suit not being brought within one year from the 
date of the Collector’s order, as provided for in sec. 135 of the Land Re- 
venue Code, it was time barred.—15 Bom. 424. 

See I. L. R., 11 Bom. 429, noted under Art. 12. 


15.— Against Government to set One year. . When the attachment, lease, or 
aside any attachment, transfer is made. 
lease, or transfer of im- 
moveable property by the 
revenue’ authorities for 
arrears of Government re- 
venue. 
16.—Against Government to re- Ditto. When the payment is made. 
cover money paid under 
protest in satisfaction of 
a claim made by the re- 
venue-authorities on ac- 
count of arrears of re- 
venue or on account of 
demands recoverable _ as 
such arrears. 


Note. 
Where a suit was brought after several years’ arrears had been wrong- 
fully recovered from the plaintiff, it was held, that he could only recover 
one year’s arrears.—11 Bom. H. C. R., 1. 


17.—Against Government for] One year ..¢ The date of determining the 
compensation for land ac- amount of the compensation. 
quired for public purposes.* : 

18.—Like suit for compensation | Ditto. ...| The date of the refusal to com- 
when the acquisition is plete. 
not completed. 

19.—For compensation for false | Ditto. ...| When the imprisonment ends. 
imprisonment. 

20.—By executors, administra-| Ditto. ...| The date of the death of the per- 
tors, or representatives son wronged. 


under Act No. XII. of 
1855 (to enable _ ezxe- 
cutors, administrators, or 
representatives to sue and 
be sued for certain 
wrongs.) 
‘21.—By executors, adminiatra-| Ditto. ...| The date of the death of tho per- 
tors, or representatives son killed. 
under Act No. XIII. of 
1855 (to provide compen- 
sation to fumilies for loss 
occasioned by the death of 
a person caused by action- 
able wrong.) 
22.—For compensation for any Ditto. -».| When the injury is committed. 
other injury to the person. 


* See Act X. of 1870 and Act XVIII. of 1886. 
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wien . Period of limit- Time from which period begins 
Description of suit. ation. EN 


Part 1V.—One year.— (continued.) 

When the plaintiff is acquitted, 
or the prosecution is otherwise 
terminated. 


23.—For compensation forama- One year. 
licious prosecution. 


Notes. 

On the 26th of July, 1878, A complained to the Magistrate that B 
committed theft of his grain. The Magistrate, of his own motion, attach- 
ed the grain on the 10th of August, 1878, pending inquiry into the com- 
plaint, then proceeded with the inquiry, and dismissed the complaint, but 
continued the attachment pending the decision of the Civil Court to which 
he referred the parties. A in 1879 brought a suit against B to establish 
his title to the grain, which was finally rejected onthe 21st of June 1880, 
and B recovered his grain on the 30th of September 1880, but in a damag- 
ed condition. Bon the 13th of November, 1881, sued A for damages for 
wrongful detention of his grain, and its consequent deterioration in quality 
and value. Held that the date of the complaint was the date of the wrong, 
and limitation ran from that date, or, at the latest, from the date of the at- 
tachment, and that B’s suit was, therefore, barred, whether the period ap- 
plicable was one year under article 23, or two years under article 36 of 


schedule II of Act XV of 1877.—1. L. R., 7 Bom. 427. 


24.—For compensation for libel. One year When the libel ia published. 


25.—For compensation for slan- = Ditto. When the words are spoken, or, 
der. if the words ure not actionable 


in themselves, when the special 
damage complained of results. 


26.—For compensation for loss Ditto. When the loss occurs. 


of service occasioned by 
the seduction of the plain- 
tiff’s servant or daughter. 
27.—For compensation for in- 
ducing a person to break 
a contract with the plain- 
tiff. 
28.—For compensation for an Ditto. 
illegal, irregular, or ex- 
cessive distress. 
29.—F or compensation for Ditto. The date of the seizure. 
wrongful seizure of mo- 
veable property under 
legal process. 


Ditto. The date of the breach. 


The date of the distress. 


Notes. 

In 1861 B granted a lease of his zemindari to A for 30 years, A un- 
dertaking to pay off all debts then due by B. B died in 1882 and his suc- 
cessor sued A and obtained a decreethat on payment Rs. 1,20,000 A should 
give up possession of the zemindari. Thissum having been paid into Court, 
A lost possession of the zemindari. On January 5th, 1875, A had mort- 
gaged the whole zemindari, which consisted of 22 villages, to M to secure 
a loan of Rs. 1,00,000 borrowed by A to pay off the debts of B which A 
undertook to pay in 1861. On June 27th, 1879, A being indebted to M in 
the sum of Rs. 1,78,900 paid M Rs. 1,00,000 and undertook to pay the 
balance out of the income of the estate, M releasing the 22 villages 
from the mortgage of January 5th, 1875. On June 28th, 1879, A execut- 
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Description of suit. Period of limit- Time from which period begins 
ation, to run. 


Part IV.—One year.— (continuwe-.) 


ed a mortgage of the 22 villages to L to secure repayment of Rs. 1,30,000. 
Of this sum, Rs. 1,00,000 was borrowed to pay M and Rs. 30,000 was a 
prior debt due by Ato L. Of the Rs. 1,00,000 paid to M, Rs. 2,7000 was 
specially applied to discharge so much of the charge created by the mort- 
gage of January 5th, 1875. On January 30th, 1875, A borrowed from S 
Rs. 43,000 and mortgaged to her 10 of the 22 villages of the zemindari. 
In 1885 S sued L to have her debt declared a first charge on the money 
paid into Court by the zamindari. The Subordinate Judge held that Lhad 
a prior claim on the fund and dismissed the suit :—Held on appeal, fellow- 
ing the priuciple of devision in Gokaldas v. Puranmal (lL. R., 11 1.A4., 126) 
that L was entitled to a first charge on the fund to the extent of Rs. 
27,000 which had been applied to pay off the mortgage of January 5th, 
1875. In the suit brought by B’s successor against Sto recover the ze- 
mindari L was a party, but S was not. In that suit L obtained an order for 
payment of Rs. 1,00,000 of the sum paid into Court by the zemindar. It 
was contended by L that S could bave no decree for repayment of this sum, 
and (2) that if the money was wrongly paid under the order of the Court 
to Lit was wrongfully seized within the meaning of art. 29 of sch, IT of 
the Indian Limitation Act :— Held, that the Court had power to order a re- 
fund and that art. 29 of sch. IT of the Limitation Act was not applicable.— 
I. L. R., 11 Madr. 345. 

A suit to recover money wrongly taken under a decree is a suit for 
compensation to which the limitation of one year under art. 29 of Act 
XV of 1877, sch. TI, applies. The same limitation under the same provi- 
sion applies if to the above demand a claim be added to recover damages 
for the loss of gain or interest upon the money.—8 Bom. 17. 


Part V.—Two years. 


380.—Against acarrier for com. Two years When the loss or injury occurs. 
pensation for losing or in- 
juring goods. 
Notes. 

Where a plaintiff brings a suit for breach of contract for non-delivery 
of goods under a bill of lading, it is not open to the defendants, after 
having denied receipt of the goods, to set up, or for the Court, after find- 
ing that the goods had been shipped but not delivered, to assume, without 
evidence, that the goods were lost in order to bring the case within Art. 
30. Per Garth O. J.—Semble, where a plaintiff sues for breach of contract 
and proves his case, the three years limitation would be applicable,although 
the defendants were to prove that the breach occurred in consequence of 
some wrongful act of theirs, to which the shorter limitation would apply. 
Mohansing Chawan v. Conder I. L. R., 7 Bom. 478, and British India 
Steam Navigation Co. v. Hajee Mahomed Esack, I. L. R., 3 Madr. 107 
approved.—lI. L. R., 12 Cal. 477. 

Where a suit is brought against a Railway Company by the consignee 
of goods (not sent on sample or for approval) for compensation for non- 
delivery, the period of limitation is not two years (Article 30), but three 
years (Article 115, Schedule II of the Limitation Act, 1877), inasmuch as 
the consignor contracts with the company as agent for the consignee, and 
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Period of limit- Time from which period begins 


Description of suit. ation. to run. 


Part V.—Two years.—(continned.) 


the property in the goods passes to the consignee on delivery to the Com- 
pany.—5 Madr. 388. 


An action against a Railway Company for loss of goods, when there 
is no contract, is governed by this article.—3 Madr. 240. Also 3 Madr. 107. 


563 bags of grain were made over to the defendants at Cawnpur and 
Nagpur forcarriage to Sholapur. All that was proved was that the de- 
fendants delivered to the plaintiff, the owner of the grain, 512 bags only, 
having previously obtained from his agent receipts for the full number as 
arrived at Sholapur. In a suit by the plaintiff to recover the price of the 
bags not delivered, brought after more than two, but within three years 
of the time when the rest of the goods were delivered, the defendants 
claimed that the suit was barred by the provisions of article 30 of Schedule 
IT of Act XV of 1877, has not having been brought within two years of 
the time “‘ when the loss occurred.” Held that mere non-delivery of the 
bags was no proof of their Joss, the onus of proving which as an affirm- 
ative fact lay on the defendants before they could claim the benefit of the 
special limitation of two years provided in article 30 of Schedule IT of Act 
XV of 1877; and that the suit, therefore, was in time.—7 Bom. 478. 


81.—Againpst a carrier for com- Two years When the goods ought to be 
pensation for Gelay in de- delivered. 
livering goods. 

32.—Against one who, having Ditto. When the perversion first becomes 
a right to use property known to the person injured 
for specific purposes, thereby. 
perverts it to Other pur- 
poses, 

Note. 


A suit by a zamindar for removal of trees planted in a certain waste 
land of his village by persons who have no right to plant them, is govern- 
ed by art. 120, schedule ii of the Limitation Act, and not by art. 32, sche- 
dule ii of the Act. Where a defendant having a right to use property for 
a specified purpose perverts it to other purposes, anda suit has to be ina- 
tituted for any relief in respect of any injurious consequences arising from 
such perversion, such a suit will be governed by art. 32, schedule ii of the 
Limitation Act. Gangadhar v. Zahurriya distinguished.—I. L. R., 10 
Al. 634. 
33.—Under Act Nn. XII. of Two years . When the wrong complained of is 

1855 (to enable executors, done. 

administrators, or repre- 

sentatives to sue and to be 

sued for certain wrongs) 

against an executor, ad- 

ministrator or other re- 

presentative. 

34.— For the recovery of a wife. Ditto. When possession is demanded and 

refused. 
Wotes. 

The refusal of a wife to return to her husband, and allow him the ex- 
ercise of conjugal rights, constitutes a continuing wrong giving rise to con- 
atantly recurring causes of action on demand and refusal. Suits for the 
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Description of suit. Period of limit- Time from which period begins 
ation. to run. 


Part V.—Two years.—(continued.) 


recovery of a wife or for the restitution of conjugal rights, though govern- 
ed by articles 34 and 35 of Schedule II of the Limitation Act (XV of 
1877), are not thereby taken out of the operation of sec. 23 of the Act.— 
16 Bom. 714. 


The texts of the Hindu law relating to conjugal cohabitation and im- 
posing restrictions upon the liberty of the wife, and placing her under the 
control of her husband, are not merely moral precepts, but rules of law. 
The rights and duties which they create may beeuforced by either party 
against the other and not exclusively by the husband against the wife. The 
Civil Courts of British India, as occupying the position in respect of judi- 
cial functions formerly occupied in the system of Hindu Law by the king, 
have undoubtedly jurisdiction in respect of the enforcement of such rights 
and duties. The Civil Courts of British India can therefore properly en- 
tertain a suit between Hindus for the restitution of conjugal rights, or for 
the recovery of a wife who has deserted her husband. It is not necessary, 
asa condition precedent to such suits, the parties being Hindus, that there 
should be any demand by the plaintiff and refusal by the defendant. The 
provisions of arts. 34 and 35 of the second schedule of the Limitation Act 
cannot be taken as applicable to suits of this description. To hold that 
they did apply would be to introduce serious innovations into the person- 
al law of the Hindus (and of the Muhammadans) which could not have 
been contemplated by a statute of the nature and scope of the Limitation 
Act. The limitation applicable to suits of the present nature is that of art. 
120 of the second schedule, read with sec. 23 of the Limitation Act. Deser- 
tion by a wife of her husband is permitted by the Hindu Law under cer. 
tain circumstances, but the insanity of the husband will not justify his de- 
sertion by the wife. Inany case desertion does not terminate the relatiou 
of husband and wife. A suit for restitution of conjugal rights could in such 
case only be effectually met by establishing a plea of some matrimonial 
offence on the part of the complainant such as would entitle the defendant 
to a separation. Legal cruelty on the part of the complainant may be a 
ground for refusing restitution of conjugal rights, or for imposing terms 
on the complainant.—13 Al. 126. 


36.—For the restitution of con- , Two years When restitution is demanded, and 
jugal rights. is refused by the husband or 
wife, being of full age and sound 

mind. 
Note-—See I. L. R., 13 Al. 126 and 16 Bom. 714, noted under art. 34. 
36.—For compensation for any Two years | When the malfeasance, misfea- 
malfeasance, misfeasance, sance,or noufeasance takes place. 


or nonfeasance indepen- 
dent of contract, and not 
herein specially provided 
for. 


Notes. 


Suit for the value of crops carried away by the defendant while in 
possession under his decree afterwards reversed, does not fall under this 
Article, but under Art. 109.—I. L. R., 4 Cal. 625. 

63 
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Period of limit- Time from which period begins 


Description of suit. ation. to run. 


Part V.—Two years.— (continued.) 


Plaintiff sued on the 9thof February 1880 for compensation for loss 
of crops caused by the defendants’ taking possession of his well in Janu- 
ary 1877. The District Jndge on appeal dismissed the suit on the ground 
that time began to run against the plaintiff from January 1877, and that 
the claim was barred by sec. 36, 37, 39 or 40 of Schedule II of the Limit- 
ation Act, 1877: Held that the plaintiff was entitled tosue for compen- 
sation for the trespass within three years from the date on which the de- 
fendants’ possession ceased, and that the defendants were liable for avy 
Joss suffered within three years proceeding the date of the suit.—6 
Madr. 176. 

Plaintiff was the owner of a house mortgaged to defendants. On the 
22nd August 1885 defendants sold the house by auction under a power of 
sale contained in the mortgage and gave possession to the purchaser. On 
the 2nd September 1887 plaintiff sued the defendants to recover the value 
of certain timber which was stored in the house and not mortgaged and 
which plaintiff alleged the defendants had taken possession of and convert- 
ed to their own use. It was proved that the timber was in the house when 
defendants took possession from the plaintiff and defendants did not ac- 
count for it :—Held, (1) that plaintiff was entitled to recover from the de- 
fendants the value of the timber, and (2) that the suit was not barred by 
art. 36 of sch. II of Indian Limitation Act, 1877.—11 Madr. 333. 

A suit to recover damages for the loss of a shipcaused by collision at 
sea is an action of tort founded upon the negligence of the defendant or his 
servants in the management of his vessel, and must be brougbt within two 
years under the provisions of article 36 of Schedule II of the Limitation 
Act XV of 1877. Article 49 of Schedule II of the Limitation Act XV of 
1877 applies only to suits in respect of property in the hands of some other 
pereon, and not to suits in respect of property in the plaintiff’s own pos- 
session, and the injury to property there mentioned, is limited to cases of 
injury to property while in the custody of some person other than the 
owner. From the provisions of articles 36 and 115 of Schedule ii. of 
the Limitation Act XV of 1877, the intention of the Act appears to be that 
net more than two years should be allowed for bringing a suit founded on 
tort, except in certain well-defined particular instances.—11 Bom. 133. 


Part VI.—Three years. 


-For compensation for ob- Three years The date of the obstruction. 
stracting away or a water- 
course. 
».—See I. L. R., 6 Madr. 176, noted under Art. 36. 
88.—F or compensation for Three years The date of the: diversion. 
diverting a water-course. 
89.—For compensation for tres- | Ditto. The date of the trespass. 
pass upon immoveable pro.- 
perty. 
Note.—See I. L. B., 6 Madr. 176, noted nnder Art. 36. 
40.—For compensation for in- Ditto. The date of the infringement. 


fringing copyright or any 
other exclusive privilege. 
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Period of limit- 


Description of suit. ign 


Time from which period begius 
to run. 











Part VI.—Three years.—(continued.) 


Notes. 


A suit for an account of profits obtained by the infringement of an ex 
clusive privilege, is governed by this Article.—TI. L. R.,3 Cal. 17. 


See I. L. R., 6 Madr. 176, noted under Art. 36. 


41.—To restrain waste. Three years When the waste begins. 
42.—For compensation for in- Ditto. When the injunction ceases. 

jury caused by an injunc. 

tion wrongfully obtaiuved. 
43.—Under the Indian Succes- Ditto. 

sion Act, 1865, Section 

820 or $321, or under the 

Probate and Administra- 

tion Act, 1881, sec. 189 

or 140,* tocompel a re- 

fund by a person to whom 

an executor or administra- 

tor has paid a legacy or 

distributed assets. 


44.—By award whohasattained Ditto. 


majority, to set aside a 
sale by his guardian. 


The date of the payment or dis- 
tribution. 


When the ward attains majority. 


Notes. 


K R died in 1844, leaving a widow O T and aminor son GD. In 
1847 O T executed in favor of the defendant a mourasi izara of certain pro- 
perty, but it did not appear whether she so acted as guardian or mother of 
GD. G D died in 1855 before attaining majority, and, under an anumate 
patro executed by K R before his death, the plaintiff was adopted in 1858. 
O T died in 1861. Ina suit brought by the plaintiff in 1873 to set aside 
the alienation by OT in 1847, held that, if the alienation was made by 
O T as guardian of G D, the suit was not barred, it having been brought 
within three years after the plaintiff attained his majority ; if made by her 
as a Hindu widow, the suit was still not barred, the cause of action not 
arising until her death, when the plaintiff was a minor.—I. L. R., 4 
Cal. 5238. 

The plaintiff sued to redeem certain land which he alleged had been 
mortgaged by his father in 1858 to one Bahirji, the grandfather of the first 
defendant. The defendants alleged that the mortgage was executed, not 
to Bahirji, but to the father of the second defendant, and that in 1863 the 
equity of redemption had been sold to the mortgagee by the widows of the 
mortgagor, the plaintiff being then a minor. The defendants contended 
that this suit was really to set aside the sale of 1863, and was barred by 
article 44 of the Limitation Act XV of 1877. The second defendant also 
pleaded adverse possession. The plaintiff contended that the second de- 
fendant and his father had possession of the land merely as the agents or 
trustees of the mortgagee. Held, that clause 44 of the Limitation Act (XV 
of 1877) did not apply, and that the suit was not barred. The necessity of 
impugning the sale of 1863 to the second defendant arose from the second 
defendant’s resisting the plaintiff’s claim to redeem the mortgage. Held, 


* See Act V. of 1881, sec. 156. 
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ee , Period of limit- Time from which period begins 
Description of suit. Shion ae 


Part Vi.—Three years.—(continued.) 
also, that the second defendant, having entered into possession as mortga- 
gee, could not afterwards set up an adverse possession a8 owner 80 &5 to 
defeat the plaintifi’s right to redeem.—14 Bom. 279. 


45.—To contest an award uvder Three years The date of the final award or 
any of the following He- order in the case. 
gulations of the Bengal 
Code :— 


VII of 1822, 
IX of 1825, and 
1X of 1833. 

Wotes. 

In a suit brought by the plaintiff in 1880 to recover possession of cer- 
tain lands from which his predecessor in title had been dispossessed, in 
which suit the Court of first instance found that the defendant bad dispos- 
sessed the plaintiff’s father in 1860, during the unexpired term of a lease 
granted by the pluintiff’s father toa ticcadar, Held, that the preponderance 
of anthority in India was in favour of the view that limitation ran from the 
date of the expiry of the ticca, and not from the time when the defendant 
had been held by the Court of first instance to have dispossessed the plain- 
tiff’s father.—I. L. R., 10 Cal. 577. 

Where the proceeding of a Settlement officer was not an award under 
Reg. VI1 of 1822, he not having acted judicially as required by the Repu- 
lation, it was held that the suit was not barred by limitation under this 
Article.—3 Al. 738. 
46.—By a party bound by sach Three years The date of the final award or 

award tu recover uny order in the case. 

property comprised there- 

in. 
47.—By any person bound by Ditto. The date of the final order in the 

an order respecting the case. 

possession of property 

made under the Code of 
Criminal Procedure, Chap- 
ter xii,* or the Bombay 
Mamlutdars’ Courts Act, or 
by any One claiming under 
such person,to recover the 
property com prised in such, 

order. 

Notes. 

In a dispute between A and B concerning the possession of a certain 
talug,the Criminal Court made an order under sec. 530 of the Code of 
Crimival Procedure retaining B in possession; and this order was, in @ 
proveeding under secs. 295 and 296 of the Code of Criminal Procedure con- 
firmed by the Court of Session. Held that a suit by A for the recovery of 
the land must be brought within three years from the date of the Magis- 
trate’s order, and not from ithe date of the order passed by the Court of 
Session. Art. 47 of sch. II, Act XV of 1877, refers to immoveable as well 
as moveable property.—I. L. R, 6 Cal. 709. 


* See Act X. of 1882, sec. 3. 
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Description of suit. Period of limit- | Time from which period begius 
ation. to run. 


Part VI.—Three years.—(continued.) 


A zemindar on the 3rd May 1876 ayreed to let lands on lease to A 
and his co-sharers, who on the zemindar’s failure to carry out the terms 
of the agreement, brought a suit for specific performance and obtained a 
decree against him in 1879. The zemindar having neglected to perform 
the agreement, the Court in December 1881 made an order for the execu- 
tion of a pottah, and directed that the pottah should take effect from the 
date of the original agreement. The pottah was executed on the 19th De- 
cember 1881. In 1880 A instituted a proceeding under sec. 530 of the Cri- 
minal Procedure Code (X of 1872), which corresponds with sec. 145 of Act 
X of 1882; but the application was dismissed in LJecember 1880, A having 
failed to establish possession. B, having purchased the interests of two of 
the co-skarers, instituted asuit on the llth May 1888 against certain per- 
sous who had been let into possession by the zemindar, the other co-sharers 
being added as plaintiffs. Held, that Article 47, Schedule II, of the Limit- 
ation Act did not apply, no right to sue in ejectment being in existence 
in December 1880, the right with which A was clothed under the decree 
not baving been perfected tili December 1881 when the pottah was exe- 
cuted. Held further, that the suit was not barred under Art. 144, as limit- 
ation did not commence to run until the pottah had actualiy been execut- 
ed. Article 47 of the Limitation Act contemplates a right to sue in eject- 
ment being in existence at the time of the passing of an order under sec. 
145 of the Code of Criminal Procedure.—1L9-Cal. 646. 

A dispute having arisen between plaintiff and defendant as to the 
ownership of certain landed property, the Magistrate being informed of 
the dispute held an enquiry under the provisions of Chapter XXII, Act 
XXV of 1861, and finding himself unable to ‘‘determine who was in actual 
possession of the lands’ placed them in charge of the Sub-Magiastrate. 
Heid that this was not an order respecting ‘“‘the possession of property” 
but an attachment proceeding recorded because the Magistrate was unable 
to determine which party was in possession. The limitation of three years 
prescribed by this article was therefore inapplicable.—1 Madr. 309. See 
also Al. H. C. R., 1875, page 35. 
48.—¥or specific moveable pro-| Three years . When the person having the 

perty lost, or acquired by right to the possession of the 
theft, or dishonest mis-ap- property first learns in whose 
propriation ox conversion, possession it is. 

or for compensation for 

wrongfully taking or detai- 

ning the same. 


49.—F¥or other specific movenble Ditto. When the property is wrongfal- 
Property, or for compensa- ly taken or injured, or when the 
tion for wrongfally tuking detainer’s possession becomes 
or injuring or wrongfully unlawful. 
detaining the sume. 


Notes. 

A testator bequeathed certain specific moveable property to A. B ap- 
plied for and obtained a certificate under Act XXVII of 1860 on behalf of 
the testator’s widow, and took possession of the property bequeathed. A 
appealed, and the case was remanded for retrail. On the 27th March 1873, 
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Part VI.—Three years.— (continued.) 


the former order was cancelled and a certificate was granted to A. On the 
19th of August 187%, B was directed to deliver up the property to C, who 
had purchased it from A. On the 22nd of March 1878, C instituted a suit 


to recover the property. Held, that the suit was barred under art. 49 of 
the Limitation Act.—TI. L. B., 9 Cal. 79. 


After the redemption of a mortgage, the title-deeds of the mortgage 
premises were left with the mortgagee, who refused to return them on de- 
mand made by the mortgagor. The mortgagor now sned to recover pos- 
session of them :— Held, the Limitation Act, sched. II, art. 49, was applica- 


ble to the case and that time began to run from the date of the mortgagee’a 
refusal.—15 Madr. 157. 


Where a final decree had been made for specific performance of an 
agreement of sale, held, that the suit was not time barred, as the right to 
possession of both the moveable and immoveable property accrued on the 


date of such final decree, as from the detainer’s possession became unlawful. 
—5 Bom. 554, 


See I. L. R., 7 Bom. 478, noted under Art. 30; 11 Madr. 333, noted 
under Art. 36. 


50,—For the hire of animals, Three years When the hire becomes payable. 
vehicles, boats, or honse- 


hold furniture. 

§&1.—For the balance of money Ditto. When the goods ought to be de- 
advanced in payment of livered. 
goods to be delivered. 

§2.—For the price of goods sold Ditto. The date of the delivery of the 
and delivered where no goods. 
fixed period of credit is 
agreed upon. 

538.—For the price of goods sold Ditto. 
and delivered to be paid 
for after the expiry of a 
fixed period of credit. 

54.—For the price of goods sold Ditto. 
and delivered to be paid 
for by a bill of exchange, 
no such bill being given. 

55.-—-For the price of trees or Ditto. The date of the gale. 
growing crops sold by the 
plaintiff to the defendant 
where no fixed period of 
credit ia agreed upon. 

$6.—For the price of work done Ditto. 
by the plaintiff for the 
defendant at his request, 
where no time has been 
fixed for payment. 


&7.—For money payable for Ditto. When the Ivan is made. 
money lent. 


Wote.— See I. L. R., 15 Madr. 380, noted under sec. 19. 


58.—Like suit when the lender } Ditto. 
has given a cheque for 
the money. 


When the period of credit expires, 


When the period of the proposed 
bill elapses. 


When the work is done. 


...| When the cheque is paid. 
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Part VI.—Three years.—(continued.) 


59.—For money lent under an{ Ditto. . When the loan is made. 
agreement that it shall be 
payable on demand. 


Notes. 

The manager of A, the proprietress of an indigo factory, on the 20th 
December 1869, paid into the kothi or bank of B, a banker, the sum of Rs. 
1,200 to the credit of A, and from that time on wards sums of money were 
drawn by A’s manager, out of B’s bank, and applied to the purposes of A’s 
factory ; the balance, though generally against A, fluctuated, A’s account 
being usually overdrawn, but there being sometimes a balance if her favour, 
created by payments made on her account into B’s bank. The 2nd of July 
1872 was the last occasion that any balance was due from Bto A. Pay- 
ments continued to be made on behalf of A into B’s bauk up to the 12th of 
June 1873, when a sum of Rs. 1083-8 was paid into her account, but, not- 
withstanding this payment, the balance of account was on that date against 
her. After the 12th of June 1873, B continued to make payments on be- 
half of A, and also to render monthly accounts in which he charged A. 
with such payments, and also with the principal of, and interest upon, the 
balance due on previously rendered accounts. This continued till the 
month of January 1874, when B for the last time rendered a monthly ac- 
count to A, the last item in which was a payment made on the 6th Janu- 
ary 1874. On the 23rd December 1876, B instituted a suit against A to 
recover the balance of principal and interest due to him on the footing of 
the last account rendered by him to A. Held, that the account between A. 
and B was not, and never had been, a mutual, open, and current account, 
and that the suit was, therefore, barred by limitation ; and that the pay- 
ments made by B on behalf of A within the period of limitation, even if 
authorised, did not have the effect of keeping alive his previous claim 
against her. Held also, that even if the dealings and transactions, between 
A and B could be so construed as to show that there had been at any time 
@ mutual, open, and current account between them, that mutual relation 
terminated on the 2nd July 1872, or if not, then on the 12th June 1873, 


when the last payment was made on A’s account into B’s bank.—I. L. R., 
5S Cal. 759. 


The plaintiff deposited from time to time with the firm of the defend- 
ant, who carried on a banking business, various sums of money, the amounts 
deposited bearing interest, and at times certain sums being withdrawn by 
the plaintiff, and an account of the balance of principal and interest being 
struck at the end of each year and presented to the plaintiff. The date of 
the first deposit was not known, but it was some time previous to 1282 
(1875). A demand was made for tne whole amount of the principal and in- 

‘rest in Bhadro 1292 (August—September 1885). and the demand not 
hi "ing been complied with, a suit to recover the money was brought on the 
8th March 1886. Held, that sec. 60 and not sec. 59 of the Limitation Act 
‘was applicable to the case ; the cause of action therefore arose at the date 
of the demand and the suit was not barred. The dictum of WuirE, J., in 
the case of Ram Sakh Bhunjo v. Brohmoyi Dasi, 6 C. L. R., 470, that “the 
word ‘ deposit’ in the Limitation Act as distinct from ‘ loan’ points to cases 
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Part VI.—Three years.—(continued.) 


where money is lodged with another under an express trust or under cir- 
cumstances from which a trust may be implied,” dissented from.—16 


Cal. 25. 
See I. L. R., 3 Al. 328, noted under Art. 63; 13 Bom. 338, noted un- 


der sec. 20. 


60.—For money deposited under Three years When the demand is made. 
an ugreement that it shall 
be payable on demand. 
Note. 
See I. L. R.,3 Al. 328, noted under Art. 63; 16 Cal. 25, noted under 


Art. 59; 13 Bom, 338, noted under sec. 20. 


@1.—For money payable to the{ Three years ..' When the money is paid. 
plaintiff for money paid 
for the defendant. 


Notes. 

In the year 1867 the plaintiff, who was then living jointly with the de- 
fendant who was his brother, executed a bond to secure the re-payment of 
monies advanced to him, which monies were applied by him for the joint 
benefit of himself and the defendant. In the year 1868 the plaintiff execut- 
ed another bond for the same purpose. In 1870 the plaintiff and defen- 
dant separated, and the lender, thereupon, sued the plaintiff upon the bond 
executed, in 1867, and obtained a decree. In 1874, the plaintiff executed 
a fresh bond in favour of the decree-holder, in order to avoid execution of 
the decree and to retire the bond of 1868. In 1877 (within three years from 
the date of the fresh bond), the plaintiff sued his brother to recover a moiety 
of the sum secared thereby,—held, that the date on which money was paid 
by the plaintiff for the defendant must have been before 1870, and that, 
therefore, the suit was barred.—I. L. R., 5 Cal. 321. 


On the 29th May 1873 one T drew from the hands of a shroff a sum of 
money which had been deposited by himin the name and to the credit of a 
third person. On the death of such third person his heirs sued the shroff 
to recover the sum deposited, and on the 30th January 1878 obtained a de- 
cree, in satisfaction of which the shroff paid the decretal money into Court 
on the 15th January 1883. Onthe Sth February 1884 the shroff sued 
T the heirs of the third party und another person (who owned to having 
received sum of the money from T), to recover the sum he had been com- 
pelled to pay under the decree of 1878 :—Held, that the plaintiff’s cause of 
action arose at the time when he actually paid down the money on the 15th 
January 1883, and that the suit therefore was not barred.—13 Cal. 155. 

The plaintiff, a purchasing agent, sued the Secretary of State for 
India in Council to recover certain sums of money alleged to be due to him 
for the purchase of stores, etc., for the Second Cabul Campaign. This suit 
was brought more than three years after the termination of the plaintiff’s 
agency and more than three years after the last supply made by him as 
purchasing agent, but within a few months after the final refusal of the 
Commissariat Department to pay him the amount claimed; held, that it 
was doubiful if art. 61 of the second schedule of the Limitation Act would 
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Description of suit. 3 
ation, to run. 
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apply, as against the Secretary of State for Council in India, but even if 
not the suit was barred by art. 115.—14 Cal. 256. 
62.—For money payable by the Three years When the money is received. 
defendant to the plaintiff 
Sor money received by the 
defendant for the plain- 
tiff’s use. 


Notes. 

The period of limitation for a suit to recover money deposited by the 
plaintiff with the defendant, upon the understanding that it will be return- 
ed in a certain event, should be calculated, not under art. 115, but ander 
art. 62. Such period begins to run on the happening of the event.—Il. L. 
R., 5 Cal. 830. 

A,a Hindu widow, granted without legal necessity, a mokurari lease 
of certain mouzas, portion of her husband’s estate, to Bb. During B’s pos- 
session part of the lands comprised in the granted mouzas were taken up 
by Government,and the compensation money was lodged in the Collectorate. 
A having afterwards died, the next heirs of A’s husband, onthe 7th October 
1871, sued B to recover possession of the mouzas, but not being aware of 
the facts, did not in that suit claim the compensation money lying in the 
Collectorate. While this suit was still pending, B, in March, 1872, drew the 
compensation-money out of the Collectorate. The heirs, after obtaining a 
decree against B for possession of the mouzas, on the 15th September 1875, 
instituted a fresh suit against him to recover the compensation money 
wrongfully drawn out by him from the Collectorate. Held that this art. 
did not apply, but that under art. 120 the suit was not barred.—5 Cal. 597. 


Purchase money paid for a consideration which has wholly failed is 
money received for the use of the buyer, and a suit to recover back the 
money is thus governed by art. 62 of the 2nd Schedule to the Limitation 
Act. <A purchased a share of joint property from a member of a Mitak- 
shara family, but his suit to recover possessiou of it was dismissed on the 
ground that the sale having been made without the consent of the other 
ceparceners was void under the law. A then brought a snit to recover back 
the purchase money by reason of failure of consideration. Held, that the 
failure of consideration, although it did not become apparent until the for- 
mer suit was brought and failed, was a failure from the beginning, and 
time ran from the date when the purchase money was paid.—15. Cal. 51. 


A sale, which a member of a joint-family (Mithila) bad attempted to 
make, went off upon the objection made by other co-sharers, but not before 
the purchase-money had been paid. It might have been that the agreement 
for sale was not void from the beginning, but was only void upon objection 
being made ; and if it was only voidable, the consideration did not fail at 
once atthe time of the receipt of the purchase-money, so as to render it 
money had and received, to the use of the payer within the meanirg of 
article 62 of schedule II of Act XV of 1877. But it failed, stall events, 
when the purchaser being opposed found himself unable to obtain posses. 
sion. He would have had a right tc sue at that time to recover his pur- 
chase-money upon 2 failure of consideration. And, therefore, the case 
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peared to fall within article 97. It must fall either within that article or 
within article 62.—19 Cal. 123. 

An inamdar, in « suit against his tenant, established his right to the 
money value of a fixed quantity of grain to be paid to him yearly by his 
tenant, and subsequently brought this suit to recover from his tenant the 
arrears of such payments for ten years at the market rate prevailing in the 
last month of each of those years. The defendants contended that arrears 
for only three years were recoverable under the Limitation Act (XV of 
1877), and that the rates applicable to ascertain the amount were the Gov- 
ernment auction rates. Held that the plaintiff’s right would, under the 
Hindu law, be “nibandha’’, and would under that Jaw rauk for many pur- 
poses as immoveable property, but that a different principle applied to 
sums realized and become payable in the hands of him who realized them 
to the intended recipient. The interest or jural relation of right of such 
recipient was nibandha, but the particular sum due to him was either 
money received to his use, or payable on a contract, and money which 
would remain due, though the grant constituting the nibandha were can- 
celled and had ceased to exist after the realization of the money. It being 
thus distinguishable from the original right which produced it, the claim 
in this suit was barred by limitation after three years.—8 Bom. 234. 

Where a person having previously obtained a decree declaratory of his 
ti¢le sues his co-sharer in a deshpande vaian, who is bound by the decree to 
recover arrears, his suit is a suit for money had and received by the defen- 
dant to the plaintiff’s use; and the period of limitation is three years as 
prescribed by article. 62. Non-participation of profits by the plaintiff for 
more than twelve years from the date of the previous decree dves not ex- 
tinguish his title and he can recover arrears for three years preceding the 
date of his suit to recover them.—9 Bom. 111. 


Certain immoveable property was attached in execution of a money- 
decree held by A, dated the 22nd August, 1871, on the Ist April 1872. 
‘Fhe same property was subsequently attached in execution of a decree 
held by 3B, dated the 19th August, 1871, which directed the sale of the 
property in satisfaction of a charge declared thereby. The property was 
sold in execution of this decree. The Munsif directed that the proceeds of 
the sale should be paid to B. A, who claimed them on the ground that he 
had first attached the property, appealed against this order. The Judge, de- 
claring that A was entitled to the proceeds, reversed the Munsif’s order. A 
then obtained an order from the Munsif directing B to refuud the money, 
which he did, and it was paid to A. B sued A to recover the money by 
establishment of his prior right to the same, and for the cancelment of the 
Judge’s order, alleging that the same was msde without jurisdiction. Held 
(by a majority of the Full Bench) that the suit was one for money received 
by the defendant for the plaintiff’s use.—1 Al. 333. 

The holder of a decree for money which had been sold in the execu- 
tion of a decree against him sued the auction-purchaser, the sale having 
been set aside for the money he had recovered under the decree. Held that 
the suit was not one of damages but for money payable by the defendant 
to the plaintiff for money received by the defendant for the plaintiff’s use 

C, the proprietor of a certain ‘‘ mohalla,’”’ sued K, who had purchased 
a house situated in the mohalla ata sale in the execution of his own de- 
cree, for one-fourth of the purchase-money, founding his claim upon an 
ancient custom obtaining in the mohalla, under which the proprietor 
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thereof received one-fourth of the purchase-money of a house situated 
therein, whether sold privately or in the execution of a decree. Held that 
the period of limitation applicable to such a suit was that prescribed by 
article 120, and not by art. 62 or 132.—2 Al. 358. 


See I. L.R., 2 Cal. 393. See 18 Cal. 234, noted under sec. 10; 15 
Madr. 382, noted under sec. 135 of the Transfer of Property Act 3 Al. 170, 
noted under sec. 18; 15 Bom. 135, noted under art. 131; 15 Bom. 438 
noted under sec. 295 of the Civil Procedure Code. 


63.—For money payable for Three years When the interest becomes due. 
interest upon money due 
from the defendant to the 
plaintiff. 


Note. 


The plaintiff in this suit deposited certain money with the defendants 

a firm of bankers, on the 30th August, 1863. On the 2nd January, 1867, 
an account was stated and a balance found to be due to the plaintiff con- 
sisting of the original deposit, and interest on the same, calculated at 6 
per cent. per annum. On the llth February, 1876, the defendants having 
proposed to pay the plaintiff such balance, together with interest on tho 
original deposit, from the 2nd January 1867 to the 15th February 1876 
calculated at 4 per cent. per annum the plaintiff demanded that she should 
paid such interest at the rate of 6 per cent. per annum. The defen- 
refused to accede to this demand on the 14th February, 1876, and on 

the 17th of the same month they paid the plaintiff such balance with such 
interest, calculated at the rate they -proposed, viz, 4 per cent. On the llth 
February, 1879, the plaintiff brought the present suit against the defen- 
dants, in which she claimed the sum representing the difference between 
such interest calculated at 4 per cent. and 6 per cent., alleging that her 
cause of action arose on the 14th February, 1876. Held that the suit could 
not be regarded as either one for money deposited under an agreement 
that it should be payable on demand, but must be regarded as one for a 
balance of money payable for interest, for money due.—I, L. R., 3 Al. 328. 


64.. -Fort money payable to the Three years When the accounts are stated in 
pluintif— for money found writing signed by the defendant 
to be due from the defen- or his agent duly authorized in 
dant to the plaintiff on ac- this behalf, unless where the 
counts etated between debt is, by a simultaneons arree- 
thew: ment in writing signed as afore- 


said, made payable at a future 
time, and then when that time 
arrives. 


Notes. 
The period of limitation for suits on accounts stated is the same whether 
the accounts are stated verbally or in writing, and his governed by art. 64. 
—7 Cal. 256. 
A being the holder of a decree against B, B, on the 7th July, 1875, 
entered into a kistibandi, and filed it in Court, setting out that he would 
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pay off the debt due under the decree by certain instalments, and that, in 
default of payment of one instalment, the whole amount of the debt might 
be recovered by taking out execution of a decree. By the kistibandi certain 
immoveable property was pledged to secure the debt, but the kistibandi 
was not registered. B failed to pay the first instalment, which fell due on 
the 14th August, 1875 ; and A on the 19th June 1878, applied for execu- 
tion of his decree, but the application was refused, and A referred to a re- 
gular suit. Ina suit brought by A onthe 29th January, 1879, against B 
for the whole debt due under the deoree: Held that, inasmuch as no appeal 
had been preferred against the order disallowing execution, A was bound 
by that decision ; but that the suit might be taken to be one for an account 
stated in writing withan agreement for payment at a certain stated period 
of time as regards the instalments due, which were not barred by limit- 
ation ; the suit as regards the instalments which had not fallen due being 
premature, and those previous to the 29th January, 1876, being barred by 
article 64 of the Limitation Act.—8 Cal. 912. ; 

- The plaintiffs claimed on a statement of account in writing dated the 
18th October 1877: this statement of account was not signed by the defen- 
dant. The date of the institution of the suit was the 30th September 1880. 
A Division Bench of the High Court held on the appeal on the case coming 
up before them on the 18th October 1877, that the suit was not based upon 
any express contract made between the parties; and that the transaction 
which took place on that date did not constitute an implied contract, and 
that, therefore, these contentions were not open to the plaintiffs, but the 
Court referred the question whether the plaintiffs’ claim, so far as it was 
based on the statement of account on the 18th Ociober 1877, fell within 
article 64 of sch. II of Act XV of 1877. Held, by Mirrer, Prinsrr, and 
Mcponzu.Lt, JJ.—That the question referred was a matter of limitation arising 
in the case which had not been decided in the order of reference, and with- 
out such a decision the case could not be disposed of, and as to that point, 
that the atntement of account not being signed by the defendant, did not 
fall within the terms of article 64 of sch. II of Act XV of 1877. Held, by 
Garra, C.J.,and Torrenyam, J.—That the Division Bench having held that 
the transaction afforded no basis for a suit had disposed of the case, and the 
question referred was therefore immaterial.—10 Cal. 284. 


The plaintiffs and the defendants entered into a partnership agreement, 
which was registered, whereby it was, among other things, provided expressly 
that each partner should bear the loss, if any, incurred in the business in 
proportion to his share. The plaintiffs, alleging that loss had been incurred 
and borne by them, sued to recover the defendants’ share of the loss: —Held, 
that since the partnership agreement was registered, the suit was governed 
by Limitation Act, sched. II, art. 116.—14 Madr. 465. 


A simultaneous verbal agreement cannot extend the ordinary period 
of limitation for a suit on an account stated. An agreement to extend the 
riod must be in writing, and signed by the defendant or his agent.—8 


e 
Bom. 542. 

Money due onan account stated which would, as such, have been 
barred in three years from the statement, under Act XV of 1877, sch. II. 
art. 64, becomes, for purposes of limitation, a debt of another character, 
when, it having been the subject of an arrangement whereby it was to be 
retained by the debtor as part of the consideration upon a proposed sale of 
land, that arrangement failed, the sale not being specifically enforceable, 
and so declared by decree. In contemplation of a sale of land by the debtor 
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to the creditor, it was agreed that the book-debt should be retained by the 
former in satistaction of part of the price, but the parties failing to agree 
as to certain other terms, a suit, brought by the intending vendor for speci- 
fic performance, was dismissed, on the ground that no effectual agreement 
had been made. Held that this decree brought about a new state of things, 
and imposed a new obligation on the debtor, who could no longer allege 
that he was absolved by the creditors being entitled to the land instead of 
the money. He became bound to pay that which he had retained in pay- 
ment of his land, the date of the decree giving the date of the failure of an 
existing consideration, within the meaning of art. 97. The matter might 
also be regarded as falling under sec. 65 of the Contract Act, IX of 1872, 
under which,when the agreement was decreed ineffectual, the debtor, having 
previously received an advantage under it, was made liable ‘‘to restore” 
that advantage, or “‘to make compensatéon for it.”—11 Al. 47. 
See I. L. R., 3 Al. 148, noted under sec. 2;5 Cal. 759, noted under 

Art. 59 ;7 Bom. 414, noted under sec. 19. 
65.—For componsation for Three years When thetime specified arrives 

breach of a promise to do or the contingency happens. 

anything at a specified 

time, or upon the happen- 

ing of a specified con 

tingency. : 

Notes. 


The vendor of a certain land agreed in the conveyance,which was regis- 
tered,that,in case the land actually conveyed proved to be less than that pur- 
porting to be conveyed, he should make a refund to the purchaser of the 

urchase-money in proportion to the value of the quantity of land deficient. 
The land actually conveyed having proved to be less than that purporting 
to be conveyed, and the vendor having failed to make a refund of the pur- 
chase-money in proportion to the value of the quantity of land deficient, 
the purchaser sued the vendor for the value of the quantity of land defici- 
ent. Held by Seankit, J., that the suit was one of the nature described in 
art. 65, to which. the agreement being in writing registered, the limitation 
provided by art. 116 was applicable. Held by OupFiELp, J., that art. 116 was 
applicable to the suit.—I. L. R., 3 Al. 712. 


See I. L. R., 5 Cal. 830, noted under Art. 62. 


66.—Ona single bond wherea Three years The day so specified. 
day is specified fur pay- 
ment. 
Notes. 


Where a bond, by its terms, stated that money advanced should be repaid 
on the 30th Pous 1283 B.S., and it so happened that, in the year 1283 the 
month of Pous consisted only of 29 days (the 29th Pous, answering to the 
12th January 1877) held that a suit brought on the 13th January 1880 was 
in time. See sec. 25.—I. L. R., 239. 

The defendant executed a bond, which provided that interest should 
ke payable monthly, and that the principal should become due within 6 


.§10 LAW OF LIMITATION. [ArT. 66 


months from the date of execution ; the bond contained a clause to the 
effect that if the interest should not be paid according to the terme of the 
bond, or if the creditor should feel any doubts as to his being able to re- 
alize the principal, he should not be bound to wait until the expiry of the 
six months in order to bring his suit, but should be at liberty to realize the 
principal and interest in any manner he might choose. Held that a suit on 
the bond brought withiu 3 years from the date of the day spucified therein 
for payment was not barred by limitation, as the case fell under this article 
and not under 65.—5 Cal. 21. 


The defendant, having borrowed money from the plaintiff, gave him a 
bond, dated the 4th July, 1872,for the payment of such money, with interest, 
within two years, or on a certain contingencies contemplated and defined in 
such bond. Such bond did not specify a day for payment. It was duly 
registered. On the 30th June, 1880, the plaintiff sued the defendant, stating 
in his plaint that he had lent the defendant such money ; that it was pay- 
able on the 4th July, 1874; that on that day he had demanded payment ; 
that the cause of action arose on that day, as the defendant did not pay ; 
and that he claimed such money accordingly. The plaint did not make any 
mention of such bond. Held that the suit was not one which fell within the 
scope of article 66, but one to which art. 116 was applicable, and it might 
proceed on the plaint without any amendment thereof.—3 Al. 276. See also 
6 Cal. 94; 6 Bom. 95. 


Band S executed a bond, dated the 15th August, 1874, in favor of 
plaintiff, in consideration of a loan of Rs. 15,000, agreeing to repay the 
same within 3 years from the above date, and covenanting to pay every 
half-year interest on the same, at the rate of 8 percent. per annum, and 
also to pay the premia on certain policies of insurance made over to plain- 
tiff by way of collateral security. In the event of failure in payment on due 
date of interest and premia, the obligors made themselves liable to pay the 
full amount of the bond debt. The bond also contained the stipulation that 
it should be optional with the obligee to claim, and, if necessary, to sue fov 
the full amount of the bond on the failure of any one or more stipulated 
payment, or on the full expiry of the period of three years. Held that the 
bond was not an instalment bond, and, therefore,article 75 was inapplicable. 
Held by Sivart, C. J., that limitation commenced after the expiration of the 
3 years allowed by the bond for payment of the debt. Held by Spankin, J., 
that article 80 applied to the suit, and limitation would run from the date 
when the bond became due ; that, according to the stipulation in the bond, 
it would become due on failure in payment on date of both the interest and 
premia, and not on failure in payment of either of them only. Held, further, 
that arts. 67 and 68 were not applicable to the suit.—2 Al. 322. 


On the 3rd February, 1871, the defendants, having borrowed Rs. 1,000 
from the plaintiffs, executed in favour of the latter an instrument in which 
they mortgaged, by way of conditional sale, certain immoveable property 
as security for the loan, and in which it was provided that they should 
pay certain interest on such sum annually and should pay such sum on the 
expiration of five years from the date of such instrument, and in the event 
of failure in these respects that the plaintiffs might apply for foreclosure. 
On the 18th January, 1879, the plaintiffs sned the defendants for the 
balance of such sum and interest, waiving their claim on such property, 
and suing for such balance as a simple debt, as such instrument was not 
registered. Held, following Sheo Dial v. Prag Dat Misr, I. L. R.,3 Al. 229, 
that, inasmuch as such instrument involved a personal obligation of the de- 
fendants distinct and severable from the obligation iu respect of such pro- 
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perty such instrument, notwithstanding it was not registered, was admissi- 
ble as evidence in support of the cluim to enforce the money-obligation ; 
and it was also admissible in proof of the fact that the debt was not exigi- 
ble from the defendants until on and after the expiration of five years from 
the date of the loan. Held also that the limitation period in No. 66, sch. 
11 of Act XV of 1877, was not applicable, as the claim of the plaintiffs was 
not based on a single bond, that is to say a bill or written engagement for 
the payment of money, without a penalty.—4 Al. 3. 


A bond aontaining a stipulation ‘‘ that if the principal and interest is 
not paid up at the stipulated period, then the obligee will be at liberty 
to recover the whole of his money, together with the interest fixed, by in- 
stituting a suit from my moveable and immoveable property, my own 
‘milk,’? does not create a mortgage upon any property of the obligor. To 
such a bond art. 66 of sch. 11. of the Limitation Act (XV of 1877) is appli- 
cable ; but where the instrument is registered, art. 116 may be applied to 
a suit for failure to pay the bond debt.—14 Al. 162. 


See I. L. R., 6 Cal. 94, noted under art. 116. 


67.— On a single bond where no Three years The date of executing the bond. 
such day is specified. 


Note.— See I. L. R., 2 Al. 322, noted under Art. 66. 


68.- -On a bond subject to a Three years When the condition is broken, 
condition. 
69.—On a billy of exchange or Ditto. When tho bill or note falls due. 


promissory note? payable 
at a fixed time after date. 
70.—On a bill of exchange pay- Ditto. When the bill is presented. 
able at sight, or after 
sight, buti not at’ a fixed 


time. . 
71..-On a bill of exchange ac- Ditto. When the bill is presented at that 
cepted payable at a parti- place. 
cular place. 
72.- -On a bill of exchange or Three years When the fixed time expires. 


promissory note payable 
at a fixed time after sight 
or after demand. 
73.—-On a bill of exchange or Ditto. The date of the bill or note. 
promissory note payable 
on demund and not ac- 
companied by any writting 
restraining or postponing 
the right to sue. 
Notes. 

Held, that a suit, brought in March 1881 upon a promissory note, 
dated the 12th of September 1875, payable at any time within six years 
upon demand was not barred by limitation, being governed not by article 
320 of Schedule II of the Indian Limitation Act of 1877.—I. L. R,, 6 
Madr. 290. | 


See I. L. R., 2 Madr. 113, noted under sec. 2. 
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74. -On a promissory note or Three years . The expiration of the first term of 


bond payable by instal- payment, as to the part then 
meuts. payable; and, for the other 


parts, the expiration of the rea- 
pective terms of payment, 


Wote.—See I. L. R., 18 Cal. 515 noted under Art. 116. 


75.—On a promissory note or Three years When the first default is made’ 
bond payable by instal- uvless where the payee or ob- 
ments, which provides ligee waives the benefit of the 


that, if default be made provision, and then when fresh 
in payment of one instal- defanlt is made in respect of 
men the whole shall be which there is no such waiver. 
ue 
Notes. 

When default was made in payment of several instalments, but sub- 
sequently payments were made and accepted on account of them, if was 
held that limitation ran from the date of first default of which there was 
no waiver.—Al. H. C. R., 1874, p. 88. 

Waiver must be an intentional act with knowledge, and it is incum- 
bent on any party insisting on a verbal agreement in substitation of a writ- 
ten contract to show that both the parties understood the substituted agree- 
meont.—L. J. 36 Exch., 404. 

A entered into a verbal agreement with B to pay adebtduein monthly 
instalments, B reserving to himself the right to claim payment of the whole 
50m due on defult of three successive instalments. A failed to pay any 
instalment. Four years after the first instalment was due, B sued A to 
recover the sum due on the various instalments not barred by hmitation. 
ffeld, that B was not bound to sue for the whole amount due directly on 
A’s failure to pay the three successive instalments. Semble.—Art. 75, 
Sched. II of Act XV of 1877, does not apply according to its strict terms to 
a suit brought upon a verbal contract.—I. lL. R.,-3 Cal. 619. 

When a debt is made payable by instalments, with a proviso that, on 
default of payment of any one instalment, the whole debt, or so much of 
is as may then remain unpaid, shall become due, limitation runs from the 
time of the first default. A subsequent acceptance of the instalment in 
@rrear operates as a waiver, and suspends the operation of the law of limi- 
tation;but merely allowing the default to pass unnoticed does not.—5 Cal. 97. 

The mere fact that a creditor has done nothing to enforce a condition 
in au instrument, under which the whole debt became due on failure in the 
payment of one instalment, is no evidence of waiver within the meaning 
of art. 75 of the Limitation Act.—14 Cal. 397. 

A bond, payable by instalments, provided that if default was made in 
paying one instalment the whole debt should become due. The amount of 
the third instalment was paid five days after it became due. The Lower 
Court found that this payment was accepted by the obligee as a payment 
made on account or in satisfaction of the third inatalment, and not asa 
mere part payment on reduction of the whole debt, and that the circum- 
stances indicated an intention to waive the forfeiture though there was no 
express waiver: Held, that the acceptance of the amount of the third in- 
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stalment constituted a waiver within meaning of art. 75, of sch. IT of the 
Limitation Act, 1877.—12 Madr. 192. 


Where a bond is payable by instalments, andexpressly stipulates for 
the payment of the whole debt on failurein the payment of any instalment, 
the law of limitation runs on the whole amount of the bond against the 
obligee from the day on which the obligor first makes default in the 
payment of any instalment, unless the obligee waive the default, and after- 
wards from the day on which any fresh default is made in respect of which 
there is nu waiver. The obligee may waive the default under Acts 1X of 
1871 and XV of 1877, sch. ITI, art. 75, but the Courts have no authority 
to compel him to waive it. Neither Act VIII of 1859, sec. 194, nor Act 
X of 1877, sec 210, confers any authority on the Courts to relieve a con- 
tracting party from such an express stipulation in a bond payable by in- 
stalmeuts as to the consequence of default in punctual payment of the in- 
stalments. A debt being presently due, an agreement to pay it by instal- 
ments, with a stipulation that, on default, the creditor may demand im- 
mediate payment of the whole balance due with interest,is not to be relieved 
against in equity. Such a stipulation is not in the nature of a penalty, in- 
asmuch as its object is only to secure payment in a particular manner. The 
defendant executed to the plaintiff a bond payable by instalments, and ex- 
pressly stipulating for the payment of the whole amount on failure to pay 
anv instalment on the day fixed. He paid the first instalment, bat made de- 
fault in paying the second, which fell due on the 3rd August, 1878. On 
the 20th August plaintiff sned to recover the whole balance due on the 
bond. Defendant admitted the bond, but pleaded tender of the amount of 
the second iustalment soon after the due date, and prayed for payment by 
instalments without any interest. The first Court passed a decree in the 
plaintiff’s favour for the amount claimed with costs, but ordered defendant 
to pay Rs. 100 and the costs at once, and the balance by yearly instalments 
of Rs. 100 each, with interest at 6 per sent. till payment. The District 
Judge, in appeal, affirmed the decree, with a slight variation as to interest, 
which hedirected the defendant to pay on over-due instalments only. Held, 
by the High Court on second appeal, that neither of the lower Courts had 
jurisdiction, without the consent of the parties, to substitute, for the con- 
tract made by them, terms which the Court preferred. Held also that plain- 
tiff was entitled to sueon the day after that on which the default was made, 
viz, on the day after that fixed for the payment of the instalment, and that 
the Subordinate Judge had no power to rale the contrary.— 4 Bom. 96. 


The mere acceptance by the obligee of a bond payable by instalment, 
which provides that in case of failure to pay one or more instalments the 
whole amount of the bond due shall become payable, of instalments after 
default, does not constitute a ‘“‘ waiver’ of the obligee’s right to enforce 
such provision. In the case of such a bond the cause of action arises on 


the first default, and limitation runs from the date of such default.— 
2 Al, 857. 


L obtained decree against U, dated the 24th September, 1867, for pos- 
session of a certain estate subject to this provisions, viz., that if U paid in 
cash into the treasury of the Court, year by year, for L’s maintenarce, so 
long as she might live, an ailowance of Ra. 15 per mensem, in three instal- 
ments of Rs. 60 each, the decree for possession should not be executed, 
but if default were made in payment of three such instalments, L should 
be entitled to delivery of possession of such estate. The first default was 
made on the 18th January, 1874, but L waived the benefit of the provision. 
A fresh default was made, and on the 23rd January, 1880, L applied for 
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Description of suit. Period of limit- Time from which period begins 
ation. to run. 


Part VI.—Three years.—(continued.) 


possession of such estate. Held that the provisions of column 3, art. 75, 
sch. ii, of Act XV of 1877, were not applicable to this case, but art. 179 (6) 
of that schedule contained the law which must govern it; and the date 
upon which such decree become capable of execution for possession being 
the 18th January, 1874, the date of the first complete default, the applica- 
tion of 23rd January, 1880, was barred by limitation.—I. L. R., 4 Al. 83. 


See I. L. R., 5 Cal. 21 and 2 Al. 322, noted under Art. 66. 


76.—On a promissory note given Three years The date of the delivery to the 
by the maker to a third payee. 
person to be delivered to 
the payee after a certain 
event should happen. 
7'7.—On a dishonoured foreign Ditto. When the notice is given. 
bill, where protest has 
been made und notice 
given. 
78.—By the payee against the Ditto. 
drawerof a bill of exchange 
which has been dishonour- 
ed by non-acceptance. 


The date of the refusal to accept, 


79.—By the acceptor of an ac- Ditto. When the acceptor pays’ the 
commodation-bill against amvuut of the bill. 
the drawer. 
80.-—-Suit on a bill of exchange, Ditto. When the bill, note or bond be: 
promissory note or bond comes payable. 
not herein expressly pro- 
vided for. 
Notes. 


The defendant executed, in favour of plaintiff, a bond hypothecating 
certain moveable properties. The bond was not registered. Possession of 
the moveable properties had not been given to plaintiff. The suit was 
brought more than three years, but within six years, from the date fixed 
in the bond for repayment of the loan. It was contended for the defence 
that the suit was barred by limitation and that the article applicable to the 
case was art. 80or art. 115 of the Limitation Act. For the plaintiff it 
was argued that a suit on a bond hypothecating moveable properties not 
being otherwise provided for, the suit fell within art. 120, whereby a 
period of six years is provided. Held, that the suit is governed by art. 
80 of the Act. ‘' The power to bring the moveable property to sale is an 
incident in the nature of an accessory to the right to recover the debt, and, 
if that right becomes incapable of being enforced owing to the lapse of 
three years, the power to sell the security must likewise cease to be cap- 
able of being exercised. In the absence of a special provision applicable to 
a suit brought to enforce the sale of the security we must bold that the 
period of limitation is three years and that the suit is governed by art. 
80.""—I. L. R., 11 Madr. 153. 


See I. L. R., 2 Al. 322, noted under art. 66. 


81.—By ao surety against the | Three years so) When the surety pays the credi- 
__ principal debtor. tor. 
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Period of imit- Time from which period begins 


iption it. ; 
Description of suit ation. to run. 
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82.- -By a surety against a co- Three years When the surety pays anything 
surety. in excess of his own share. 
83.- -Upon any other contract Ditto. When the plaintiff is actually da- 
to indemnify. mnified. 
Notes. 


Where defendant executed a bond of indemnity in case of the mishbe- 
haviour of a third party, who subsequently embezzled, it was held that the 
date of embezzlement was the date when the plaintiff was damnified.— 
12 Bom H. C. R., 238. 

In 1864 a lease of a house was granted to A for a torm of 10 years. 
The lease contained a covenant to repair. A died, and B, his administrator, 
assigned the lease to another, and it ultimately became vested in the 
plaintiff. In 1472 the plaintiff assigned the lease to the defendants, “under 
aud subject to the covenants” therein contained. The defendants failed to 
repair, and after the term had expired, ©, the representative of the lessor, 
sued B for arrears of rent and damages for non-repair. B defended the 
suit, but C obtained sa. decree against him for Rs. 6,167-3 and costs, amount- 
ing in all to Rs, 8,328-3. His own costs amounted to Rs. 1,491-1. In 1876 
B paid C the Rs. 8,328-3. In 1877 B sued the plaintiff for the amount 
which he had been compelled to pay ©, and for the amount of his own 
costs. The plaintiff gave notice to the defendants tointervene and defend, 
if they desired ; but they did not reply, and the plaintiff consented to a de- 
cree for Rs. 6,932-12-11 with costs. Thereupon the plaintiff instituted 
the present suit to recover from the defendants the sum recovered from 
him by B, together with his own costs of defence. Held that the suit was 
not barred under art. 83, as the time when the plaintiff was actually 
damnified was when B recovered against him.—TI. L. R., 5 Cal. 811. 


84.—By an attorney or vakil for { Three years The date of the termination of 
his costs of a suit or a the anit or business, or (where 
particular business, there the attorney or vakil properly 
being no express agreement Giscontinues the ruit or busi- 
as tothe time when such ness) the date of such discon- 
costs are to be paid. tinuance. 
Wotes. 


The termination of the suit means the date when judgment is given. 
—I. lL. R., 7 Bom. 518. 


A solicitor was retained in July 1871 to execute a decree. In Novem- 
ber 1871 a prohibitory order was made in the cause, after which the solici- 
tor did nothing more inthe matter. In June 1872 the decree-holder and 
judgment-debtor settled the matters in dispute between them without the 
knowledge of the solicitor, but this compromise was not made through, or 
certified to, the Court which paased the decree. Ina suit brought in De- 
cember 1875 by the solicitor against the decree-holder to recover the amount 
of his bill of costs, Held that the plaintiff’s claim was not barred, because 
there was no discontinuance by the solicitor of the business which he was 
conducting for the defendant, nor was that business terminated. The com- 
promise between the defendant and her judgment-debtor cannot be recog- 
nized by the Court and therefore the Court cannot hold that that com- 
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ae . Period of limit- Time from which period begins 
Description of suit. eae Meats 


Part VI.—Three years.—(continued.) 


promise was the “ termination of the suit or business” in respect”’of which 
these costs became due.—1 Bom. 505. 


85.—For the balance due on a Three years The close of the year in which 
mutual, open, and current the, last item admitred of pro- 
account, where there have ved is enrered in the account ; 
been reciprocal demands auch year to be computed as in 
between the parties. the account. 
Wotes. 


There must be cross-demanda, the striking of the balance between 
which constitutes a new consideration for the promise on the part of the 
person against whom the balance is found to pay it.—9 Bom. H. C. R., 429. 


The article 85 is intended to apply to cascs where an account has been 
going on between two parties, and balances have been struck from time to 
time, showing the amount due from one of such parties to the other; and 
the suit to which that article is intended to apply is a suit brought by one 
of those parties against the other for the balance found to be dueon that 
account. A creditor who does not openly assent to an amount acknuow- 
ledged by his debtor to be due to him, is nevertheless entitled to take ad- 
vautage of such acknowledgment so long as it remains uncontradicted and 
unexplained by his debtor, See sec. 19.—I. L. R., 6 Cal. 447. 


A employed Bas his agent. B alone kept written debit and credit 
accounts. A sued B fora balance due on the account between them :-— 
Held, that the debit and ercdit acconnt showed reciprocal demands between 
plaintiff and defendants, and that the account was a mutual open and cnr- 
rent account within the meaning of Limitation Act, 1877, sch. II. art. 85.— 
10 Madr. 199. 

From the month of September, 1873, until the month of May, 1874, 
the plaintiffs at Bombay and the defendant at Karachi bad dealings with 
one another. It was the practice for the defendant at Karachi to draw 
hundis upon the plaintiffs at Bombay; which the plaintiffa duly accepted 
and paid at Bombay ; and, in order to put the plaintiffs in funds, the de- 
dant was in the habit of drawing hundis upon other firms in Bombay in 
favour of the plaintiffs, the amount of which hundis the plaintiffs realised 
from titne to time at Bombay. Until the Sth January, 1874, the balance 
of the account was sumetimes in favour of the plaintiffs and sometimes in 
favonr of the defeudants. After that date the balance of the account was 
always in favour of the plaintiffa, whocontinued to make sdvances up to 
the 10th Mav 1874 The last parment made by the defendant wason the 
27th April, 1874. The last advance made by the plaintiffs was on the 10th 
May, 1874 On the 10th May, 1874, the total balance due by the defend- 
ant was Rs. 8,514 12 2. The plaintiffs calculated interest on this sum up 
to the 9th April, 1877, and on the 19th April, 1877, filed the plaint in this 
suit to recover the said amount. The defendant pleaded limitation. The 
plaintiffs contended that the account between them and the defendant was 
@ mutual arcount, and that, under clause 87 of Schedule II of the Limit- 
ation Act, XV of 1877, the period of limitation dated from the day of the 
ast advauce made by them tothe defendant, viz., 10th May 1874. Held 
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Period of limit- Time from which period begins 


Description of suit. ation. to run. 


Part VI.—Three years.—(continued.) 


on the authority of Ghaseeram v. Manohar Doss, that the account be- 
tween the plaintiffs and the defendant was a mutual, current and upon ac- 
count within the meaning of clause 87 and that the suit was not barred, 
Literally construed, clause 87, would apply only to those cases in which 
both parties have in the course of their dealings made actual demands on 
one another. The more reasonable and more probable intention of the 
framers of the clause appears to bave been that it should apply to cases 
where the course of business has been of such a nature as to pive rise to 
reciprocal demands between the parties; in other words, where the deal- 
ings between the parties are such that sometimes the balance may be in 
favour of one party and sometimes of the other.—6 Bom. 134. - 


See I. L. R., 10 Madr. 259, noted under sec. 19; 3 Al. 523, noted under 
sec. 19; 5 Cal. 759, noted under art. 59. 


86.—On a policy of insurance Three years When proof of the death or loss is 
when the sum assured is given or received toor by the 
payable immediately after insurers, whether by or from the 
proof of the death or loss plaintiff, or any other person. 


has been given to or recei- 
ved by the insurers. 
87.—By the assured to recover Ditto. When the insurers elect to avoid 
premia paid under a policy the policy. 
voidable at the election of 
the insurers. 
88.—Against a factor for anac- Ditto. When the account is, during the 
count. continuance of the agency, de- 
manded and refused, or where 
no such demand is made, when 
the agency terminates. 
89. -By a principal against his Ditto. Ditto. oe 
agent for moveable pro- 
perty received by the lat- 
ter and not accounted 
for. 


Notes. 

In the year 1857, A died, leaving a son, the plaintiff B, and the de- 
fendants C and D, his widows, surviving him. C took possession of all A’s 
property. The plaintiff B was the son of D, and shortly after A’s death, 
D gave birth to another son, the plaintiff BH. In 1865 D instituted a suit 
against C, and Band H, alleging that A had left a will. In this suit, © 
claimed to be the heiress of A. No decree was made in the suit, which 
was compromised. In November, 1877, B and E entered into possession of 
a shop, which had belonged to their father, and which had been managed, 
during their minority, by the defendant C. In 1879 the plaintiffs instituted 
the present suit, claiming to recover from C the property of A come to ber 
hands. fleld that, so far as the immoveable property was concerned, the 
caso fell either under art. 120 or art. 144; and as to the moveable property, 
under art. 89 or 90.—I. L. R, 5 Cal. 692. 

A. suit to recover from the representatives of a deceased Agent certain 
sums of money which had been received by such Agent in the course of 
hia duties and misappropriated by him, will be governed by the limitation 
prescribed by art. 116, when the contract under which the Agent was em- 
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Period of limit- Time from which period begins 


Description of suit. ation. to run. 


Part V1.—Three years.— (continued. ) 


ployed is contained in a duly registered instrument. In a suit for compen- 
sation for breach of a contract in writting and registered, whether such 
compensation be for a liquidated or unliquidated sum, the limitation appli- 
cable is six years as prescribed by art. 116.—12 Cal. 357. 

Where an agent for the sale of goods receives the price thereof, the 
agency does not terminate, with reference to secs. 201 and 218 of the Con- 
tract Act (1X of 1872), until he has paid the price to the principal : and a de- 
mand made by the principal for an account of the price is made “during the 
continuance of the agency” within the meaning of sch. ii, art. 8&9 of the 
Limitation Act (XV of 1877): and a suit by the principal to recover the 
price is therefore within time if brought within three years from the date 
of such demand. The agency does not terminate immediately on the sale 
of the goods. It does not terminate at the time when the plaintiff obtain- 
ed knowledge of the defendant’s breach of duty.—12 Al. 541. 
90.—Other suits by principals Three years When the neglect or misconduct 


against agenta fur ueglect becomes known to the plaintiff. 
or misconduct. 


Note. 
See I. lu. R., 12 Cal. 357, noted under art. 89; 5 Cal. 692, noted 
under art. 89. 


91.—To cancel or set aside an Three years When the facts entitling the 
instrument not otherwise plaintiff to have the instrument 
provided for. cancelled or set rside become 


koown to him. 
Wotes. 

A Hindu family being heavily oppressed with debts, ancestral and 
otherwise, the two elder brothers of the family, for themselves and as 
guardians of their minor brother, under Act XL 1858, applied to and ob- 
tained from the District Judge an order, under sec. 18 of the Act, for the sale 
of several portions of the ancestral estate, and sold the same under regis- 
tered, deeds signed by the Judge. Withintwelve years after the registra- 
tion the adopted son of the minor brother brouyht several suits against the 
purchasers to set aside the sales aud recover back his share of the property, 
alleging that the two elder brothers had made the sale fraudulently and 
illegally to satisfy personal dedts of theirown. Held, that a suit of this 
nature is not a suit “to set aside an order of a Civil Court’ under art. 15, 
sched. ii. of Act IX of 1871 (art. 13 of Act XV of 1877); nor is it a suit “to 
cancel or set aside an instrument not otherwise provided for’’ under art. 
92 (91 of Act XV of 1877), but that it is governed by art. 145 (144 of Act 
XV of 1877).—I. L. R., 5 Cal, 363. 


In a suit instituted in 1884 by a husband and wife to have a deed, 
granting land, which was executed by the husband in 1872, set aside on 
the ground that it had been obtained from the latter by fraud and undue 
influence, the facts relied upon were known to the co-plaintiff husband from 
the date of the deed. Although in another auit a sale by the husband, 
effected in 1879, was set aside in 1882, onthe ground of his having been un- 
duly influenced, he was not at the time of the previous transaction, nor for 
some years after it, mentally incompetent or unable to allow that knowledge 
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to operate on his mind. Held that, therefore, the suit, falling within sec. 
91 of Schedule II of Act XV of 1877, was not maintainable by either of the 
plaintiffs.— 15 Cal. 58. 

One D died in 1849, leaving an ikrarnamah or will. His widews en- 
tered into possession of his property, and the survivor died on the 23rd 
April 1586. The predecessors in estate of the plaintiffs brought a suit to set 
aside the ikrarnamah, which suit was dismissed in 1864, on the ground that 
they had no cause of action during the lifetime of the surviving widow. Om 
the 29th June 1889 the plaintiffs, as the heirs of D after the death of the 
surviving widow, instituted a suit to recover possession of the property of 
D from the defendants, who claimed to have come into possession thereof 
under the ikrarnamah npon the death of the widow. Held, that the suit 
was governed by the limitation of three years for a suit to set aside an ins- 
trument, and not by the general limitation prescribed for suits to recover 
immoveable property, as after the widow’s death the parties in possession 
were those claiming under the ikrarnamah, who could not be displaced ex- 
cept by setting it aside. Raghubar Dyal Sahu ev. Bhikya Lal -Miseer ap- 
proved. Jagadamba Chaodbrani v. Dakhina Mohum Roy Chaodhri & 
Janki Kunwar v. Ajit Singh referred to.—19 Cal. 629. 

The period of limitation for suits to declare title is six years from the 
date when the right accrued, under Indian Limitation Act, 1877, sch. II, 
art. 120; and this period is not affected by art. 91, though the effect of the 
declaration is to set aside an instrument as against the plaintif.—10. 


Madr. 213. 

On 23rd March 1878 plaintiff executed to defendant a document pur- 
perting to be a deed of gift. In 1886 plaintiff sued to cancel the document. 
alleging tnat defendant on llth May 1881 had agreed to execute a release 
but had not done so: that suit was dismissed for non-payment of duty due 
under the Court Fees Act. The plaintiff now sued in 187 for a declara- 
tion that the document ‘* was executed for nominal purposes and was not 
intended to take effect”’:—Held, (1)that since the cause of action in the 
suits of 1886 and 1887 were not the same, the claim in the latter suit was. 
not res judicata ; (2) that the suit was not barred by limitation.—13 
Madr. 44. 

Articles 91, 92, and 93 of schedule II of the Limitation Act (XV of 
1877) apply only to suits brought expressly to cancel, set aside, or declare 
the forgery of, an instrument ; but they do not apply to suits where sub- 
stantial relief is prayed, and where the cancellation or declaration 3s merely 
ancillary and not necessary to the granting of such relief.—16 Bem. 186. 


K, to whom B had given a usufructuary mortgage of certain land, 
promising to put him in possession, sued B for the mortgage-money, B having 
failed to put him in possession. The suit was instituted on the 22nd 
November, 1875. On the 25th of the same month K, learning that B was 
about to dispose of his property, caused a notice to issue to him directing 
him not to transfer any of his property. This notice was served on B on 
the 29th November. On the Ist December, 1875, B transferred certain land 
to T by way ofsale. K’s suit was dismissed by the lower Courts, but the 
Hi¢h Court, on the 7th August, 1876, gave him a decree. Certain pro- 
perty belonging to B was sold in execution of this decree, but the sale-pro- 
ceeds were not sufficient to satisfy the amount due on the decree. Kheret- 
upon, on the Ist July, 1879, sued T to cancel the conveyance to him by B 
on the ground that it was frandulent and without consideration. Held 
that the words in No. 91, sch.ii. Act XV of 1877, ‘when the facts entitling 
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the plaintiff to have the instrument cancelled or set aside became known-to 
him,” mast be construed to mean “when, having knowledge of such facts, 
# cause of action has accrued to him, and he is in a position to maintain a 
suit,” and consequently the period of limitation for K’s suit began to run, 
not merely when he had knowledge of the fraudulent character of the con- 
veyance to T, but when, having such knowledge, it had become apparent 
to him that there was no other property than that conveyed to T available 


for the realization of the unsatisfied balance of his decree, and the suit was 
within time.—3 Al 394. 


: The plaintiff sued to set aside a mortgage by conditional sale of certain 
immoveable property belonging to him, made on his behalf during his mino- 
rity,and for possession of the property. Held that the suit was one des- 


cribedin No. 142, sch. ii. Limitation Act, 1877, and not in No. 91 of that sch. 
-——5 Al. 490. 


The plaintiffs sued for possession of certain immoveable property, ‘‘ by 
avoidance of a spurious deed of gift”’ executed by one N, deceased, iu favour 
of the defendant. H, one, of the plaintiffs, joined in the suit under an agree- 
ment with the other plaintiffs that he should defray the costs of the suit 
from the Court of first instance up to the Privy Council, and that he should 
then become proprietor of one-half of the property in suit and be entitled 
to half the costs. Per Svraiaut, J.—That the suit was governed by No. 144, 
and not No. 91, sch. ii. of the Limitation Act of 1877. Per Sruarr, C. J.— 
That the suit was governed by No. 91, and not No. 144, sch. ii, of that Act. 
ye Chund v. Dulpuatty Singh, Il. L. R,5 Cal. 363, distinguished.—5 

. 76. 


The plaintiff, alleging that he was the proprietor of certain Jand, that 
defendant No. 2 had wrongfully and fraudalently mortgaged it to defend- 
ant No. 1, and that defendant No 1 had applied for foreclosure of the 
mortgage, and notice of foreclosure had issued, claimed * that, the mort- 
gage-deed being set aside, the land be protected from the illegal fore- 
closure by cancelment of the foreclosure proceedings.’ Held that the suit 
was not strictly one for the cancelment or setting aside of an instrument 
to which the limitation in No. 9], sch. ii. of the Limitation Act, 1877, would 
apply, (which relates to suits of the nature of those referred to in sec. 39 


of the Specific Relief Act), but rather one for a declaratory decree.— 
» Al, 322. 


One of the heirs of a deceased Muhammadan sned for her share under the 
Muhammadan Law of the estate of the deceased, and to set aside a gift of 
his estate by the deceased, as invalid under that law, by reason that posses- 
sion of the property transferred by the gift had not been delivered by the 
donor to the donee. Held that, because the suit was not brought within 
three years from the date of the gift, it did not necessarily follow that the 
snit was barred by art. 91 of the Limitation Act, 1877, inasmuch as the 
plaintiffs title to impeach the gift could only accrue from the moment when, 
by receipt of possession, the gift had become operative by law.—6 Al. 207. 


The plaintiff in a suit claimed possession of villages said in the plaint 
to be “ detailed below.” No details of the villages were given in the plaint 
itself, but a separate paper containing a list of villages was filed with the 
plaint. The plaintiff obtained a decree for possession of “all the villages 
claimed,’’ but there was no indication in the decree what those villages 
were. Held that the Court executing the decree was not justified in read- 
ing the contents of the list of villages attached to the plaint into the decree, 
and awarding the decree-holder possession of the villages named in such 
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Time from which period begins 
to run. 


Period of limit- 


Description of suit. 5 
ation. 
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list. S. A. No. 310 of 1882, decided the 1lth August, 1882, followed.— 
6 Al. 30. ; 

A Muhammadan who in October, 1875, executed a deed of gift of his 
property, under which possession was taken by the donees, died in June, 
1885, never having taken any steps to have the deed of gift set aside. In 
February, 1886, a suit was brought by bis nephew, claiming a share in the 
donor’s estate by right of inheritance, and by having it declared that the 
deed was procured from the donor by fraud and undue influence. It was 
found that the plaintiff was aware of the existence of the deed soon after 
its execution, and that if there were any facts entitling him to-have it can- 
celled, those facta were known to him more than three years before the in- 
stitution of the suit. Held that the plaintiff had, during the donor’s lifetime, 
no reversionary or vested interest in the estate, but a mere possibility of 
inheritance, and consequently the donor, when he executed the deed, had 
full disposing power over his property, and the right which, at his death, 
accrued to the plaintiff, came to the latter affected by the donor’s acts aud 
dispositions ; and that as a suit by the donor to set aside the deed would, 
at the time of his death, be barred by art. 91 of the Limitation Act (XV of 
1877), such a suit was also barred against the plaintiff who claimed through 
him, the cancelment of the deed being a substantial and necessary incident 
of the claim, and the necessity which rested upon the plaintiff for obtaining 
such cancelment before he could dislodge the donees not being obviated by 
his choosing to call the suit one for possession of immoveable property. 
Abdul Wahid Khan v. Nnran Bibee and Jagadamba Chaodhrain v. Dakhina 
Mohun referred to.—11 Al, 456. 

See I. L. R.. 15 Madr. 6, noted under sec. 15 of the Civ. Pro. Code; 


16 Bom. 186, noted under art. 91. 


92.—To declare the forgery of Three years When the issne or registration 
an instrument issucd or becomes known tv the plaintiff. 
registered. 
Wote —See I. L. R., 19 Cal. 629 & 16 Bom. 186, noted under art. 91. 
93.—To declare the forgery of | Three years a The date of the attempt. 


an instrument attempted | 
to be enforced againet 
the plainciff. y 
Notes. 

In a suit in which the plaintiff had obtained a decree and the defend- 

ant had appealed to her Majesty in Council, a third party applied to be 
added as a respondent, on the ground that, by registered deed, the plaintiff 
had conveyed to him a share of the property decreed. The defendant 
objected that the deed was a forgery, but an order was made that the 
applicant should be joined as a respondent, without deciding whether the 
deed was or was not genuine, and “ without prejudice,” in the words of 
the order, “to any action or proceeding by the defendant.” Held, that the 
setting up the deed and insisting upon it for this purpose constituted ‘an 
attempt to enforce” it, and that a suit brought, more than three years 
after the making of that order, by the appellant against the party so joined 
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Part VI.—Three years.—(continued.) 
as a respondent, to have the deed set aside as being false and fabricated 
was barred by limitation.—I. L. R., 8 Cal. 178. 
See I. L. R., 19 Cal. 629, noted under art. 91. 


94.—For property which the Three years When the plaintiff ia restored to 
plaintiff has conveyed sanity, and has knowledge of 
while inaane. the conveyance. 

05.—To set aside a decree ob- Ditto, When the frand becomes known 
tained by fraud, or for to the party wronged. 
other relief on the ground 
of fraud. 

Notes. 


_ Art. 95 was not intended to apply to suits for possession of immove- 
able property when fraud is merely a part of the Machinery by which the 
defendant has kept the plaintiff out of possession. That artrole has re- 
ference to cases where a party has been fraudulently induced to enter into 
some transaction, execute some deed, or do some other act, and desires 
to be relieved from the consequences of such act.—I. L. R., 3 Cal. 504, 

Certain of the grantees of lands, granted for the maintenance of the 
grantees and the support of a mosque and other religious purposes, sued. 
for the removal of the superintendant of the property from his office. The 
parties to this suit entered into a compromise, which made certain ar- 
rangements for the management of the property, and a decree was made 
in accordance with the compromise. The grantees who were not parties 
to this suit then sued the grantees who were to set aside the compromise 
and decree on the ground of fraud. Held that the suit fell within the 
‘terms of No. 95, sch. ii. of the Limitation Act, 1877, and there was nothing 
about it which made the exemption of sec. 10 of that Act applicable to 
it.——5 Al, 294. 

Certain members of a joint Hindu family partitioned the family 
property among them in such a way as to give one member of the family, 
who at the time of the partition was a minor, less than the share to which 
he was entitled. The minor was represented in the partition by his uncle, 
though the uncle was not the natural guardian of the minor, nor in any 
other way entitled to deal with the minor’s property. The minor on attain- 
ing majority brought @ suit for recovery of the full share to which he was 
entitled. Held that this was not a suit for relief on the ground of fraud or 
mistake, inasmuch as the partition could not under the circumstances 
affect in any way the rights of the minor. The suit was therefore not 
subject to the limitation of three years prescribed by Arts. 95 and 96 of 
the second schedule of Act No. XV of 1877.—14 Al. 498. 

See I. L. R., 6 Al. 30, noted under art. 91; 12 Madr. 168, noted un- 
der sec. 6; 13 Bom. 221, noted under art. 12; 14 Bom. 222, noted under 
sec. 28; 16 Bom. 1, noted under sec. 28U of the Civil Pro. Code. 


96.—For relief on the ground| Three years...) Whenthe mistake becomes known 
of mistake. to the plaintiff. 
9'7.—For money paid upon an ex-| Ditto. ...) The date of the failure. 


isting consideration which 
afterwards fails. 
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Period of limit- 
ation. 


Time from which period begins 


Description of suit. 
to run. 











Part VI.—Three years.— (continued.) 
Note. 


See I. L. R., 19 Cal. 123, noted ander art. 62; 11 Al. 47, noted under 
art. 64; 14 Al. 498, noted under art. 95. 


98.—To make good out of the Three years . The date of the trustee’s death, 
general estate of a de- or, if the loss has not then re- 
ceased trustee the loss oc- sulted, the date of the loss. 
casioned by a breach of 
trust. 

99.—For contribution by a party Ditto. The date of the plaintiff's ad- 
who has paid the whole vance in excess of his own 
amount due under a joint sbare. 


decree, or by a sharer ina 
joint estate who has paid 
the whole amount of re- 
venue due from himself 
and his co-sharers. 


Notes. 


A suit for recovery of Government revenue, which the defendant was 
bound to pay, but which has been paid by the plaintiff to save the whole 
estate from sale, where the plaintiff asks to have the amount so paid made 
a charge on the portion for which he paid it, is governed by art. 132, aud 
not by art. 99.—I. L. R., 6 Cal. 549. 

The plaintiffs and defendants were the proprietors of two separate 
Poe of land, separately assessed with Government revenue, but covered 

y the same towzi number. Plaintiffs paid the Government revenue, due 
from the defendants in respect of their plot from September 1873 to June 
1885, in order to prevent the two plots being brought to sale, and on the 
28th September 1885 instituted a suit to recover the amount, It was con- 
tended on behalf of the plaintiff, that art. 132 of sch. II of Act XV of 
1877 applied to the facts of the case, and that the plaintiffs were therefore 
entitled to recover all amounts so paid within twelve years of date of suit. 
Held that, as on the authority of Kinu Ram Doss v. Muzaffer Hosain 
Shaha, I. L. R., 14 Cal., 809, the plaintiffs had no charge upon the pro- 
perty in respect of which the payment had been made, and as on the 
authority of Ramdin v. Kalka Pershad, L.R. 121. A., 12; I. L. BRB. 7 
Al. 502, art. 132 only applied to cases where the money sought to be 
recovered is a charge upon the property, the limitation applicable to the 
case was that provided by art. 99, and the plaintiffs’ claim in respect of 
all 3 ar made more than three years before suit was barred.—I. L. B., 
15 Cal. 542. 


One of two persons, having a joint holding from a mittadar, paid the 
whole of the mittadar’s dues for one year, and more than three years after 
the date of payment he sued the other for contribution :—Held, the pay- 
ment did not create a charge on the land, ard the suit was consequently 
barred by limitation.—15 Madr. 258. 

In 1868, the uncle of the plaintiff brought a suit, (No. 176 of 1868), 
against five members of the undivided family, to which the defendants in 
the present suit belonged, and obtained a money-decree. In execution of 
that decree, he attached and sold certain land, in which all the members 
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Time from which period begins 
to run. 


Period of limit- 


Description of suit. ation. 











Part VI.—Three years.—(continued.) 


of the defendants’ family were interested. At the sale he purchased the 
land himself, and was put into possession. In 1873, he began to pay the 
assessment upon the whole property. Subsequent litigation took place bet- 
ween him and the defendants’ family, pending which the plaintiff separated 
from his uncle, and obtained the property in question as his share. The 
result of that litigation was a decree by the High Court, on the 23rd Sep- 
tember, 1879, declaring that the plaintiff’s uncle was only entitled to the 
jnterest of the five members of the family who had been defendant iu his 
suit (No. 176 of 1868) in execution of the decree in which the property had 
been sold. The plaintiff brought the present suit, in 1883, against the other 
members of the family to recover their proportionate share of the assess- 
ment for the years 1875-1878, during which period he had paid the whole 
assessment. He prayed for a sale of their interest in the land. Both the 
lower Courts held that the payment of assessment did not create a charge 
on the property, and that the plaintiff having omitted to sue within three 
years from the date of the payments made by him, the present suit 'was 
barred. On appeal by the plaintiff to the High Court. Held, contirming the 
lower OCourt’s decree, that the suit was barred. The plaintiff paid the 
assessment as full owner of the property, and it was entirely by his own 
action that the defendants had been excluded from the property, and did 
not pay their quotas of the assessment. Under those circumstances, the 
payments could not be regarded as salvage payments so as to make them a 
charge, according to equity, justice, and good conscience, upon the shares 
of the other co-owners,—11 Bom. 313. 


See I. L. R., 11 Bom. 133, noted under art. 36. 


100.—By a co-trustee to enforce Three years When the right to contribution 
against the estate of a de- accrues. 
ceased trastee a claim for 
contribution. 
3O1.—For a seaman’s wages. Ditto. To end of the voyage during which 
the wages are earned. 
102.—For wages not otherwise Ditto. When the wages accrre due. 


expressly provided for by 
this schedule. 
108.—By a Muhammadan for Ditto. When the dower is demanded and 

exigible dower (muw’ajjal.) refused, or (where during the 
continuance of the marriage no 
such demand has been made) 
when the marriage is dissolved 
by death or divorce. 


104.— By a Muhammadan for de- _—dDitto. When the marriage is dissolved 
ferred dower (mu’wajjal.) by death or divorce. 

105.—By a mortgagor after the Ditto. When the mortgagor re-enteres on 
mortgage has been satis- the mortgaged property. 


fied, to recover surplus 
collections received by the 
mortgagee. 


106.—For an account and a_ Ditto. ...| The date of the dissolution. 
: share of the profits of a 
dissolved partnership. 
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Period of limit- Time from which period begins 


Description of suit. ‘ation: $a wuu: 


Part VI.—Three years.—(continued.) 


Note. 


See I. L. R., 4 Al. 437, noted under sec. 215 of the Civil Proce- 
dure Code. 


107.—By the manager of a joint Three years The date of the payment. 
estate of an undivided 
family for contribution in 
respect of a payment made 
by him on account of the 
estate. 
108.—By a lessor for the walue Ditto. When the trees are cut down. 
of trees cut down by his 
lessee contrary to the 
terms of the lease. 


109.—For the profits of immove- _— Ditto. When the profits are received, or, 
able property belonging to where the plaintiff has been dis- 
the plaintiff, which have possessed by adecree afterwards 
been wrongfully received set aside on appeal, when he re- 
by the defendant. covers possession. 
Notes. 


A claim for mesne profits during a period preceding the three years 
next before the filing of the plaint is barred by Act XV of 1877, Sch, II, 
Art. 109. An under-proprietor having been dispossessed by a manager of 
the superior estate, appointed under the Oudh Taluqdars’ Relief Act, 1870, 
recovered possession under a decree, and afterwards sued for mesne profits. 
Held, that a person who had not himself received the mesne profits having 
come into possession of the taluq upon its being released from management 
under the above Act, would not be chargeable with sums, which, as it was 
alleged, might have been received, by way of mesne profits, but had not been 
received in consequence of the manager’s wilful default ; there being nothing 
to show that such taluqdar could becharged with anything more than was 
actually received by him. There being no rule of law obliging the Court to 
allow interest upon mesne profits, it is a matter for the discretion of the 
Court, upon consideration of the facts, whether to allow interest or not.— 
I. L. B., 10 Cal. 785. 


See 1. L. R., & Cal. 625, noted under art. 36. 


110.— For arrears of rent. Three years When the arrears become due. 
111.—By a vendor of immoveable Ditto. The time fixed for completing the 
property to enforce his sale, or (where the title is ac- 
lien for unpaid purchase- cepted after the time fixed for 
money. completion) the date of the 
acceptance. 
212.—For acall by a company Ditto. When the call is payable. 


registered under any 
Statute or Act. 


113.—For specific performance Ditto. The date fixed for the rfor 
of a contract. mance, or if no such date is 
fixed, when the plaintiff has 
notice that performance is re- 

fused. 
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Wotes. 

In a suit for the specific performance of an agreement entered into 
in 1858, to grant a putta when required, it appeared that the plaintiffs 
applied to the defendants for a putta in 1874, and in March, 1875, the 
defendants finally refused to make the grant, and the plaintiffs thereupon 
instituted their suit for specific performance. Held that they were not 
barred by limitation.—I. L. R., 5 Cal. 175. 

Two brothers, V and R, in 1861 agreed together that part of their 
house should be divided and part enjoyed in common. Kach brother was 
to ocoupy au assigned division, and have the use in common of the rest. 
If either wished to leave the house, he was bound to offer his share to the 
other at a fixed price; or, if he wished to purchase the share of the other, 
and the other refused to sell, then the party refusing to sell at a fixed price 
was bound to buy the share of the other brothers who wished to purchase. 
V called upon R in 1877 either to pay Rs. 418 or give up the house. Held 
that this was an agreement enforceable by law ; that until demand no caugze 
of action arose and limitation only began to run from the demand ; that 
specific performance should be granted in the alternative.—-3 Madr. 87. 

On the 27th October, 1865, the vendor of some immoveable property 
executed a conveyance of such property to the purchasers. On that date, 
the vendor was notin possession of the property, although his title to it had 
been adjudged by a decree against which an appeal was pending. The con- 
veyance did not contain any express promise or undertaking on the vendor's 
part to put the purchasers into possession. On the 24th February, 1870, the 
vendor obtained possession of the larger portion of the property, and, on 
the 23rd August, 1872, of the remainder. On the 5th October, 1877, the 
purchasers sued the vendor for the possession of the property, stating that 
“possession was agreed to be delivered on the receipt of possession by the 
vendor,” and that the cause of action was that the vendor had not put them 
into possession. Held that the suit was not one for the specific performance 
of a contract to deliver possession to which Art. 113 was applicable, but 
‘one to obtain possession in virtue of the right and title conveyed to the 
purchasers to which either Art. 136 or 144 was applicable, and that which- 
.ever of them was applicable, the suit was within time.—2 Al. 718. 

A suit for money basédion an award which; directs, its payment by 
the defendant to the plaintiff, is virtually a suit to have the award specific- 
ally enforced ; and, as by sec. 30 of the Specific Relief Act, 1877, awards 
are placed on the same footing as contracts, No, 113, sch. it .of the Limi- 
tation Act, 1877, is applicable to such a suit.—5 Al. 263. 


A contract was made for the sale of certain immoveable property, in 
the event of the vendor obtaining a decree establishing his title to the pro- 
perty, in a suit which had been brought for that purpose. The vendor gb- 
tained such decree in that suit. The purchaser subsquently brought a suit 
“‘to have a sale-deed executed and completed,” and for the possession of 
the property. It was contended that the limitation applicable to the suit 
was that provided by art. 144 of the Limitation Act, 1877, and not art. 113 
Held that the suit was essentially one for specific performance of contract, 
‘and the limitation applicable was art. 113. The contention that, so far as 
the suit was for possession of immoveable properiy, it should be governed by 
art. 144 was invalid. The right to possession sprang out of the contract of 
agle, and the relief by giving possession was comprised in the relief by 

ifis performance of the contract of sale, and could not be governed in 
this suit by any but art.113. But assuming the suit might, so far as limi- 
tation wes -voncerned, bo entertained, still as the right to possession was 
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Description of suit. Period of limit- Time from which period begins 
ation. to run. 


Part Vi.—Three years.—(continued.) 


dependent on the contract of sale, if the suit could not be maintained for 
specific performance of the contract, it could not be maintained for pos- 
session of the property sold under the contract.—6 Al. 231 

In 1871, the plaintiffs and the defendants executed a deed whereby 
they effected an exchange of certain lands, and each party agreed to resiat 
by legal process or by bringing an action any claim or interference with 
the other in respect of the property exchanged, and to bear the costs which 
might be incurred in such legal proceedings in certain proportions, and 
that if as a result of such proceedings either of the parties were deprived 
of the lands exchanged or any part of them, the other should make it up 
out of certain of his own land. In 1881 the plaintiffs brought an action 
against a third party who claimed title to some of the exchanged lands, 
and joined the defendants as defendants, the latter admitting the plaintiffa’ 
title. The plaintiffs were defeated in that suit in 1882. In 1885 (within 
three years from the time the defendants refused to give them other land) 
they sued on the deed of 1871 to have the exchange therein provided for 
carried out. Held by the Full Bench that the cause of action arose in 1882, 
when there was a loss tothe plaintiffs in the sense contemplated in the 
deed, and the defendants were called upon specifically to perform their 
covenant, and that the present suit having been brought within three years 
after their refusal to perform it, was within the time fixed by art. 113, sch. 
ii of the Limitation Act (XV of 1877).—11 Al. 27. 

A suit by a mortgagor to recover money due on a registered mortgage- 
deed, together with damages for non-payment, is not a suit to which the 
period of limitation prescribed by the Limitation Act (Act XV of 1877, sch. 
ii, No. 113 (for specific performance of a contract) is applicable. The period 
of limitation applicable to such a suit is that prescribed by No. 116 of sch. 
ii. of the said Act (for compensation for the breach of a contract in writing 
registered) ; and the time from which limitation will run against the mort- 
gagor is, in the absence of any specific provision to the contrary, the date 
of the execution of the mortgage-deed. Gauri Shankar v. Surju ; Husain Ali 
Khan v. Hafiz Ali Khan; Nobocoomar Mookhapadhaya v. Siru Mullick ; 
Vythilinga Pillai v. Thetchanamorti Pillai, and Ganesh Krishn v, Ma- 
dhavrav Ravji, referred to.—13 Al. 200. 


See I. L. R., 2 Cal. 823, noted under sec. 10. 

-For the rescission of a, Three years When the facta entitling the plain- 

contract. tiff to have the contract rescind- 
ed first become known to him. 


When the contract is broken, or 
(where there are successive 
breaches) when the breach in 


115.—For compensation for the Ditto. 
breach of any contract, 


express or implied, not 

in writing registered and respect of which the suit is ins- 

not herein specially pro- tituted occurs, or (where the 

vided for. breach is continuing) when it 
ceases. 


Notes. 


A suit to recover money lent with interest upon a verbal agreemont 
that the loan should be repaid with interest one year from the dafe of 
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Period of limit- Time from which period begins 


Description of snit. ation. to rup. 


Part ViI.—Three years.—(continued.) 


loan, is governed by art. 115 of Sch. If. of Act XV of 1877, which -virtu- 
ally provides for all contracts, which are not in writing, registered, and 
not otherwise specifically provided for.—TI. L. B., 10 Cal. 1033. 


A suit for loss and damaged goods based on breach of contract to 
deliver is governed by this article.—3 Madr. 107. 

The plaintiff sued the defendant who had married the plaintiff’s de- 
ceased brother’s widow, to recover, by way of compensation, the money 
expended by his deceased brother’s family on his marriage founding his 
claim upon a custom prevailing among the Jats of Ajmere, whereby a 
member of that community marrying a widow was bound to recoup the 
expenses incurred by her deceased husband’s family on his marriage. Held 
that the suit was one of the character described in art. 115 and not in art. 
120.—-3 Al 385. 

Upon failure to pay the principal and interest secured by a bond upon 
the day appointed for such payment, breach of the contract to pay is 
committed, and there is no “continuing breach” within the meaning jof 
sec. 23 nor ‘‘ successive breaches”? within the meaning of art. 115 of he 
Limitation (Act XV of 1877).—10 Al. 85. nar 

See I. L. R., 15 Madr. 380, noted under sec. 19; 12 Cal. 477, m ced 
under art. 30; 5 Madr. 388, noted under art. 30; 7 Bom. 478, noted an- 
der art. 30; 8 Bom. 234, noted under art. 62; & Cal. 830, noted under art. 
62; 13 Cal. 155, noted under art. 61. 


Part VII.—Six years. 


116.—¥For compensation forthe Six years When the period of limitation 
breach of a contract in would begin to run against a 
writing registered. suit brought on a similar con- 


tract not registered. 
Notes. 

A suit to recover money due upon a registered bond is a suit for com- 
pensation for breach of contract in writing registered, within the meaning 
of art. 116 and must be brought within 6 years from the time when the 
period of limitation would begin to run against a suit brought on a similar 
contract not registered.—I. L. R., 6 Cal. 94. 

The suit was for recovery of arrears of rent due under a lease deed in 
writing registered. The suit was instituted more than three years, but 
within 6 years, from the date on which the rent was due. It was argued 
for the defence that the suit was not one for compensation so ar to fal] un- 
der art. 116 but one for rent due and that, as such it foll under art. 110. 
The High Court, on a reference to all the decisions on the point, held that 
a suit of this kind was covered by art. 116 of the Act and not by art. 110. 
—15 Cal. 221. 

Article 116 of the limitation Act is applicable to a suit on a registered 
instalment bond, notwithstanding the express provisions of Article 74. 
That Article (116) is intended to apply to all contracts in writing regis- 
tered, whether there is or is not an express provision in the Limitation 
Act for similar contracts not registered.—18 Cal. 506. 

After the date fixed for payment of principal and interest, how claim- 
able when not expressed to bo payable under deed.—19 Cal. 19. 
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Suits for rent, founded on contracts in respect of lands subject to the 
provisions of the Bengal Tenancy Act, are governed by the limitation pro- 
vided in that Act.—19 Cal. 1. 


Where there is no stipulation in a.deed of conditional sale to pay in« 
terest after the day fixed forthe repayment of principal and interest, a 
claim for interest after due date is a claim for compensation for breach of 
contract, and a suit for the recovery of such compensation must be brought 
within six years from the date of the breach.—19 Cal. 19. 


A registered lease granted for building purposes and for establishing 
a coal depot does not come within the purview of the Bengal Tenancy Act, 
not being a lease for agricultural or horticaltural purposes. The limitation 
applicable to a suit for the rent reserved in such a lease is that prescribed 
by Art. 116 of the Limitation Act.—19 Cal. 489. 


A snit to recover arrears of rent upon a registered contract is governed 
by art. 116. Compensation is used in the same sense in that article as in 
the Contract Act, sec. 73.—-3 Madr. 76. - = 

In a suit upon a registered bond payable in eleven yearly instalments, 
to recover instalments 5-10 from the representatives of two deceased co-deb- 
tors, (who, as managing members of an undivided Hindu family, had con- 
tracted the debt for family purposes) the plaintiff impleaded G, the son-in-. 
law of one of the deceased co-debtors and his two brothers on the ground 
that they, 1n collusion with the widow of such deceased co-debtor had, as 
volunteers, intermeddled with, and possessed themselves of, substantially, 
the whole property of the family of the deceased co-debtor : Held that G. 
and his brothers were properly joined as co-defendants and were liable for 
the debt of the deceased to the extent of the assets received by them. Held 
also that even if there had been a misjoinder the plea could not. be allowed 
in second appeal as the defendants had not been prejudiced. Held also that, 
as the plaintiff had shown that some property of the deceased co-debtors 
had passed to Gand his brothers, the burden of proof lay on G and his 
brothers to show that they had not received so much of the deceased deb- 
tors property as would satisfy the debt. Held also that as the boud was a 
registered bond and the property had been misappropriated within three 
yeurs of the date of the suit, the suit was not barred by Limitation. Held 
also that interest, in the nature of damages, from the date of suit was pro- 
perly awarded.—3 Madr. 359. 


A sued as assignee of a bond (payable in J872), hypothecating Jand in 
the mofussil. B, A’s assignor, was a vakil practising in the High Court. 
B had obtained an assignment of the obligee’s interest in the bond sued on, 
and also another bond for Rs 3,000 between the same parties after the Ist 
July 1882, for Rs. 4,500. B had previously purchased the two bonds ata 
sale in execution of the decree of a Mofussil Court for Rs. 5 each. A’s 
assignment from B purported to be made to A in payment of cértain 
debts owed to him by B. No interest bas been paid on the bond and no 
tender bad been made to the plaintiff :-—Held that the creditor’s personal 
remedy was passed by art. 116 and on the evidence, that there was no 
cousideration for the bond sued on or that it had failed.—11 Madr. 56. 


A suit to recover a specific sum of money due upon a iegistered bond 
or other written contract is a suit for compensation for breach of contract 
in writing registered, within the meaning of article 116 of Schedule II of 
Act XV of 1877, and may be brought within six years froin the time when 
the period of limitation would begin to ran against a suitibrought on a simi- 
lar contract which is not registered.—6G Bom, 709. 
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Period of limit- 


Time from which period begins 
ation. 


Description of suit. 
to run. 








Part VII.—Six years.—(continued.) 


Held that No. 116, sch. ii. of Act XV of 1877, is applicable to a suit on 
a registered bond for the payment of money.—3 Al. 600. 


The defendant, having borrowed money from the plaintiff, gave him 
a bond, dated the 4th July, 1872, for the payment of such money, with inter- 
est, within two years or on certain contingencies contemplated and defined 
in such bond. Such bond did not specify a day for payment. It was duly 
registered. On the 30th June, 1880, the plaintiff sued the defendant, stat- 
ting in his plaint that he had lent the defendant such money; that it was 
payable on the 4th July, 1874; that on that day he had demanded payment ; 
that the cause of action arose on that day, as the defendant did not pay ; 
and that he claimed such money accordingly. The plaint did not make any 
mention of such bond. Held that the suit was not one which fell within 
the scope of No. 66 of sch. ii. of Act XV of 1877, but one to which No. 116 
of that schedule was applicable, and it might proceed on the plaint without 
any amendment thereof.—3 Al. 276. 


A suit on a registered bond for the payment of money, which has not 
been paid on the one date, is a suit for compensation for the breach of a 
contract in writing registered, and therefore the limitation applicable to 
such a suit is that provided by art. 116.—4 Al. 255. 


A contract to pay interest post diem on a mortgage ought not to be 
implied when the parties to the written contract have not expressed there- 
in any such intention. This is particularly the case where the written con- 
tract does in clear terms provide for the payment of interest and compound 
interest during the term of the mortgage. Narain Lal vw. Chajmal Das fol- 
lowed. Chhab Nath v. Kamta Prasad and Baldeo Panday v. Gokal Rai re- 
ferred to. Damages given after the due date of a mortgage for non-payment 
of the principal money upon the due date, are damages for breach of con- 
tract, and not interest payable in performance of a contract ; and under art. 
116, sch ii., of the Limitation Act (XV of 1877), a suit to recover such 
damages must be brought within six years from the time when the contract 
for the breach of which they are claimed was broken. It cannot be said 
that such damages are, from the date when the contract was broken, and 
even before they have been ascertained or decreed, a charge upon the pro- 
perty hypothecated, so as to make art. 116 inapplicable. Price v. The Great 
Western Railway Co., Morgan v, Jones, Cordillo v. Waguelin, in re Kerr's 
Policy, Lippard v. Ricketts, Cook v. Fowler, and Bishen Dyal v. Udit Na- 
rayan distinguished. In such cases there is one breach of the contract, 
namely, the nonpayment on the date agreed upon ; and there is no question 
of ay aia successive breaches. Mansab Ali v. Gulab Chand referred 
to.—11 Al. ; 


See I. L. R., 12 Cal. 357, noted under art. 89; 10 Al. 85, noted under 
art. 115; 14 Madr. 465, noted under art. 64; 14 Al. 162, noted under art. 
66; 3 Al. 712, noted under art. 65; 13 Al. 200, noted under art. 113; 15 
Madr. 157, noted under art. 49. 
117.—Upon a foreign judgment; Six years The date of the judgment. 


as defined in the Code of 
Oivil Precedure. 
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ree ‘ Period of limit- Time from which period begins 
Description of suit. beau: bocau. 


Part VII.—Six years.— (continued. ) 


118. -To obtain a declaration Six years. When the alleged adoption be- 
that an alleged adoption comes_known to,the, plaintiff. 
is invalid, or never in fact 
took place. 
Notes. : 
A purchaser at an execution sale is not as such the representative of 
the judgment-debtor within the meaning of sec. 115 of the Evidence Act. 
A Hindu, governed by the Mitakshara School of Law, died on the 12th 
May, 1867, leaving him surviving a widow B and A brought R, who was 
admittedly the next reversioner. In July, 1867, B purported to adopt a 
son D to A, and subsequently in September, 1867, obtained a certificate 
under Act XL of 1858. In 1872 B obtained a loan from the plaintiff M of 
Rs. 9,000, and to secure its repayment executed a mortgage of seven 
mouzahs in favor of M as guardian of D. The money was advanced and 
mortgage executed at the instigation of R and with his consent, .and upon 
his representation that D was the duly adopted son of A, and it was ad- 
mitted that the money was specifically advanced for, as well as applied to-. 
wards, the payment of decrees obtained against A in his lifetime and 
against his estate after his death. B died in 1878. On the 14th August, 
1880, M instituted a suit against D upon his mortgage, and in that suit he 
made S a party detendant as being the purchaser of the mortgagor’s in- 
terest in one of the mouzahs included in his mortgage. On the 26th June, 
1882, M obtained a decree declaring that he was entitled to recover the 
amount due by sale of the mortgaged mouzahs. In the proceedings taken 
in execution of that decree M as opposed by L, who was afterwards held 
to be a benamidar for S, who claimed that he had on the 8th November, 
1880, purchased five out of the seven mouzahs at a sale in execution of 
certain decrees against R. On the 29th February, 1884, L’s claim was allow- 
ed, and on thellth Aug., 1884, M brought this suit against L, S, Rand D,: 
and the decree-holders in the suits against R, for a declaration of his right 
to follow the mortgaged property in the hands of S. It was found asa fact 
that the adoption of D was invalid; that the advance by M to B was justi- 
fied by legal necessity ; and that L was the benamidar of S. It also ap-: 
peared that M had bimself become the purchaser of one of the mortgaged : 
mouzahs, The Lower Court gave M a decree declaring him to be entitled | 
to recover the full amount of the mortgage money from the five mouzaha 
in the hands of S. L and S appealed, and M filed a cross appeal, alleging 
the adoption to be valid and binding on 8. It was contended that S as the 
representative of R was estopped from denying the validity of D’s adoption, 
and thus having been a party to M’s first suit the question as to the lLiabi- 
lity of the mouzahs to satisfy the mortgage lien was res judicata as against 
him. It was also contended that the five mouzahs should not be saddled’ 
with the whole of the mortgage debt, but that the mouzah in the hands of 
M should bear its proportiouate part thereof. Held that, as S was merely 
® party to M’s original suit aa purchaser of one mouzah, and has he, subse- 
quently to the institution of that suit, acquired R’s interest in the five 
mouzahs, and as R was not a party to that suit nor was his interest repre- 
sented in any way, the decree wasin no way binding against R, and there- 
fore S was not barred by ves judicata from setting up the interest of R in 
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the five mouzahs so acquired by him. Held, further, that, though R was 
estopped by his conduct from disputing the validity of the adoption, or of 
M’s right as mortgagee, S being an anction-parchaser was not Lound by 
R’s acts, and was not estopped from disputing the adoption, as he derived 
his title by operation of law adversely to R, and was thus in a different 
position from a person claiming under a voluntary alienation. Held, also, 
that, though B purported to execute the mortgage as guardian for D, 
though D was not the adopted son of A, the substance of the transaction 
and not the form had to be looked at, and as B had full power to alicnate 
for legal necessity the mortgage was still binding on the estate of A; and 
further that even if there had been no legal necessity having regard tothe 
fact that it was made with the consent of R, the next reversioner, it egually 
created a valid charge upon the property, but that the mouzah in the hands 
of M must bear its share of the mortgage debt, and that the decree of the 
lower Court was wrong in declaring that the five mouzahs in snit were to 
bear the wholo amount of the debt. It was further contended that D had 
acquired an absolute title by more than twelve years’ adverse possession 
from the date of his adoption in 1867 before the purchase by S in 1880. 
Heid that, as B died within twelve years of the alleged adoption, although 
under art. 118, Sch. II Act XV of 1877 (which came into force befure the 
adoption could become perfevted by efflux of time), a suit fora declaration 
that an adoption was invalid should be brought within six years from the 
date when the adoption becomes known to the plaintiff, still having regard 
to the provisions of arts. 140 and 141, the next reversioner was not thereby 
prevented from suing to obtain possession within twelve years from the 
date of the widow’s death or when the estate fell into possession, and 
therefore that S was not barred by limitation from disputing D’s title. 
Quaere.— Whether the ruling in the Collector of Madura v. Moothoo Ra. 
malinga Sathupatby, 12 Moore’s I. A., 397, applies to cases governed by 
the Mitakshara Law in Northern India, and whether an adoption made by 
a widow after the death of the husband without his express consent, Lut 
with the consent of his near kindred, is valid, or whether the recognitiun 
of the adopted son by the next reversioner would likewise render the adop- 
tion valid.—I. UL. R., 14 Cal. 401. ' 


Where, in a suit brought in 1885, for a declaration that an adoption 
alleged to have takenu place in 1871 was nulland void, the factum of an adop- 
tion was disputed, and it was not shown that the alleged adoption became 
known to the plaintiff before 1881, held, with reference to art. 118 of sch. 
ii. of the Limitation Act (XV of 1877), that the suit was within time. 
See cea Chaodhrani v. Dahhtna Mohun Roy Chaodbri distinguished.— 

Al. : 


219.—To obtain a declaration Six years a) When the rights of the adopted 
that an adoption is valid. son as such are interfered with. 


120.—Snit for which no period Ditto. When the right to sne accrues. 
of limitation is provided 
re in thia achednle. 
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Wotes. 


In a suit broughtin 1875, in which the plaintiff claimed, as heir of her 
busband, a share in a certain talug, together with exclusive right of wor- 
ship of an idol A, and the right to the worship of an idol B, for one-sixth 
of every year, from the possession and enjoyment of wkich she alleged she 
had been dispossessed by the defendants in 1866 : Held that her claim, as to 
the idol B, came under the provisions of art. 131 and was not barred ; but 
as to A the claim was governed by art. 120.—4 Cal. 683. 


The defendant took certain land from the plaintiff under a registered 
lease, which contained a clause prohibiting the defendant from digging @ 
tank on the land without the plaintiff’s permission. The defendant having, 
nevertheless, coustructed a tank without such permission, the plaintiff 
brought a suit to compel him to fill up the tank, or in case he should fail 
to do so, for compensation. Held that art. 120 was applicable.—6 Cal. 34. 


Sec. 27 of the Bengal Act (VIII of 1869) only relates to such suits as 
could be brought either by the landlord or tenant under Act X of 1859, and 
will not apply to an alternative claim, put forward in a suit for ejectment, 
to compel the defendant to remove trees from certain lands leased to him 
for agricultural purposes. Art. 120 applies to such claims.—9 Cal. 147. 

Previous to 1825 dearah X accreted to mouzah Y, and sometime before 
1860 the malik of Y executed two conveyances in favour of A and B res- 
pectively. In 1860 A sued B in the Munsiff’s Court for possession of a 
share in X which B claimed under his conveyance. In that suit A succeed- 
ed on the ground that B’s cogveyance did not cover the share claimed by 
him in 4, but merely covered the share in the mouzah itself, whereas by 
his conveyance A had acquired the right to the share in X which he claim- 
ed. In 1866 the Coliector refused to recognize B’s right to malikana pay- 
able in respect of the share in X, which bad been the subject of the suit in 
1860, or to register his name in respect thereof, but acknowledged A’s right 
thereto, relying on the decision.of the Civil Court in the suit between A and 
B. Subsequently B’s representatives, C and D, in 1876, sought to have 
their names registered in respect of the same malikana, but they were op- 
posed by E, who alleged that A bad been acting throughout as his benami- 
dar, The Collector referred the case under sec. 55 of Act VII of 1876 to 
the Civil Court, and the application of C and D was eventually disallowed. 
C and D thereupon, on the 5th November 1880, instituted the present suit 
against KB, in the Court of the Subordinate Judge, for a declaration of their 
right to the malikana, and fora reversal of the order refusing to allow their 
names to be registered in respect thereof. Jleld, that, inasmuch as the alleg- 
ation made by E, in the proceedings held in 1876 on the application by C 
and D before the Collector, and afterwards upon the reference before the 
Civil Court, that A had been acting in the matter merely as his benamidar, 
was uncontradicted by C and Din their plaint in the present suit, there was 
sufficient evidence upon which to hold that that fact was true. Held, also, 
that the suit. was barred as res judzcata on the ground that the rigbt to mali- 
knna was substantially the same question as the proprietary right to the 
share in the dearah, and that this issue had been tried and decided in the 
suit in 1860 in favour of A, who must be taken to be EH; that the fact that 
the previous suit had been brought in a Munsiff’s Court, whereas the pre- 
sent suit was brought before a Subordinate Judge, did not affect the ques- 
tion, Inasmuch as the property was the same, and it. was not shown that 
the present suit, if brought in 1860, would not have been within the jaris- 
diction of the Munsiff, nor was it alleged that the snit in 1860 was beyond 
his jurisdiction. Held, further, that the suit was barred by limitation, being 
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governed either by arts. 120, 131, ar 144 of the Limitation Act (Act XV of 
1877), becanee—(1) there being no allegation of disposseasion if it were con- 
tended thatthe suit was one for possession of an interest in immoveable 
property, art. 144 would apply; (2) if it were contended that the suit was 
for the purpose of establishing a periodically recurring right, pure and sim- 
ple. art. 131 would apply, and the period must be reckoned from 1866, when 
the plaintiff was first refused the enjoyment of the right ; (3) if, however, 
it were said to bea suit to establish a periodically recurring right, and some- 
thing in addition, inasmuch as the right carried with it a right to the pro- 
perty itself, if the parties consented to take a settlement when the time for 
eoncluding the next temporary or permanent settlement came, art. 120 must 
be held to apply. But that, in any event inasmuch asin the year 1866 the 
Collector refused to recognise B’s right to the malikana and adverse pos- 
session, so far as possession could be taken of such an interest in immove- 
able property, was then taken by A, or in otker words by HE, because it 
must be taken that the Collector since that date had been holding for A, 
whose right he had then recognised, after refusing to recognise the right 
claimed by B, the present suit having been instituted in 1880 was equally 
barred which ever of the above articles was held to apply. Rao Karan 
Singh v. Rajah Bakur Ali Khan, L. R., 9 I. A. 99, referred to and dis- 
tinguished.—10 Cal. 697. 


Where A made a deposit as security for the discharge of his duties as 
Manager of an estate under the Court of Wards, which deposit was liable 
for all sums not accounted for by A; and a suit was, after his dismissal 
from his appointment, brought for the recovery of the deposit :— Held, that 
the period of limitation allowed was certainly not less than six years, and 
began to run not from the date of his dismissal, but from the time when 
the account of charges due against the deposit was made and sent in to 
him.—12 Oal. 113. 


A suit to oust a shebait from his office, the appointment to which has 
been made by vomination, is one for which no period of limitation is spe- 
cially provided, and is therefore governed by article 120 of Schedule II 
of the Limitation Act. The plaintiff, as shebait of a certain Hindu endow- 
ment, instituted a suit to set aside to certain leases and alienations created 
by one who had formerly been shebait, but who it was alleged had re- 
linquished and abandoned the office, on the ground that such leases and 
alienations were void and not binding on the endowment, and he sought to 
obtain khas possession of the lands occupied by the defendants under such 
leases and alienations. Although it was admitted that the plaintiff had 
held ‘possession as shebait, and managed the properties connected with the 
endowment for more than ten years, on the nomination of the Hindu resi- 
dents of the locality, the defendants put the plaintiff to proof of his title, 
as shebait. The lower Courts found that the plaintiff had failed to prove 
his title, and holding that on this ground he had no locus standi, dismissed. 
the suit. Held, that as a suit to oust the plaintiff from his office would. 
have been barred by limitation, by reason of his having held the office for 
@ period exceeding that provided by the law of limitation, he had acquired 
a complete title for the purposes of any litigation conuected with the affairs 
of the endowment, and that the suit had been wrongly dismissed on the 
ground that the plaintiff had failed to prove his title.—i9 Cal. 776. 


_ Asuit for recovery of instalments of profession tax under the provi- 
mons of the Townes’ Improvement Act, 1871, is governed by art. 120.—3 
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Suit in 1887 by a daughter to recover her share of Government pro- 
missory notes, being stridhanam of her mother who died in 1880. The 
property in question had been in the possession of a son of the deceased. 
since her death. He claimed the property under a will, but the will was set 
aside by the Court as false in 1884:—Held, that Limitation Act, soh. JI. 
art. 123, is applicable only to cases in which the defendant lawfully repre; 
sents the estate of the deceased, and that the suit was accordingly barred. 
by limitation.—I. L. R., 12 Madr. 487. 


In a sait by the holder of one share against the holders of other shares 
in inara land, included in a single patta and assessed in an entire sum, for 
apportionment of the assessment, it appeared that the plaintiff had asked 
for the apportionment to be made more than six years before suit:—Held; 
that the suit was not barred by limitation.—15 Madr. 492. 


The directors of the P. Company made a call of Rs. 100 per share upon. 
its shareholders on the lst October 1882. On the 8th March, 1886, the 
company was ordered to be wound up by the Court, and an official liqui- 
dator was appointed. On the 7th March, 1886, the official liquidator filed 
this suit against the defendant, who was a holder of twenty-one shares in. 
the company, to recover (along with other calls) the amount ef the said eall. 
of Ist October, 1882. As to this part of the claim, the defendant pleaded, 
limrtation :—Held that the suit being brought, not by the company, bat by 
the liquidator, article 120 applied, and that the claim was, tberefore, not. 
barred.—10 Bom. 483. 


D died leaving him surviving a widow and a daughter who was piain- 
tiff’s mother. Defendant No. 2 obtained a decree against the widow, and 
in-execution put up D’s property to sale. Defendants.3, 4 and 5 purchased: 
the property and took possession in 1869. In 1883 the plaintiffs sued as D's. 
reversionary heirs for a declaration that they were entitled to the property. 
in dispute on the widow’s death, alleging that the decree, in execution of. 
which the property waa sold, was a collusive and fraudulent decree, and. 
that they were not bound by the sale in execution. They farther all 
that the cause of action arose in 1879, when their mother died. Held, that. 
the suit was barred by limitation. The cause of action giving any rever- 
sioner the right to sue for a declaration was that given to the plaintiffs” 
mother in 1869, both by the sale and the dispossession, and it was not re-. 
vived in favour of the plaintiffs on her death in 1879. All right to sue for a, 
declaration was, therefore, barred in 1875 under article 120 ef Schedule. 
II of the Limitation Act (XV of 1887).—14 Bom. 512. ; 


A, sued for a declaration that she was the daughter of B, who died in 
1870. Qn B’s death his kulkarni vatan was attached, and C. was appointed 
to officiate on behalf of Government. In 1882 A. applied for a certificate of 
heirship to B., with a view to get her name entered as a vatandar in place 
of her deceased father’s. C. opposed her application, denying that she was, 
the daughter and heiress of B. Her application being rejected, A. filed 
the present suit against C., in 1877, to obtain a declaration that she was 
the daughter and heiress of B. The Court of first instance granted the de- 
claration sought. The appellate Court rejected the claim as barred under 
article 120 of the Limitation Act (XV of 1887), holding that time should 
be computed from the date of B.’s death. Held, that A.’s cause of action 
accrued, not on B.’s death, but on the denial of her status by C. in the 
sertificate proceedings. The suit, having been brought within six yeara 
‘rom that time, was not barred nuder article 120 of Limitation Act (XV of 
.887).— 15 Bom 122. 
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The Bombay Land Revenue Code (Bombay Act V of 1879) applies to 

talukdart villages in the Ahmedabad district. Such villages fall within 
the description of ‘alienated holdings” as defined by the Code. Whena 
talukdart village is attached under sec. 159 of the Code for arrears uf land 
revenue, so long as the attachment subsists, an order of forfeiture urder 
sec. 153 is illegal. The plaintiff was the talukdar of the village of Kathini 
Aniali. At the end of the revenue year 1878-79, ie, on 3ist July, 1879, the 
plaintiff was a defaulter in respect of the assessment payable to Government 
for that year. In November, 1879, a punitive police post was established in 
the village, under sec. 16 of Bombay Act VII of 1867, on account of the 
turbulent conduct of the inhabitants. Between January and April, 1880, 
ghe Collector sold certain property of the talukdar for arrears of revenue, 
‘and realized by the sale a sum of Ks. 1,608-12-8. This sam was more than 
sufficient to cover the arrears due for 1878-79 as well as the assessment pay- 
able for 1879-80. But the Collector, after deducting the arrears due for 
1878-79, applied the rest of the sale-proceeds towards the payment of the 
cost of the punitive post. The assessment for 1879-80 having remained 
ubpsid, the village was attached on the Ist of July, 1880, under sec. 159 
of the Bombay Land Revenue Code (Act V of 1879). The attachment was 
followed on the 6th January, 1881, by an order declaring the village to be 
forfeited under section 153 of the Code. In 1886 the plaintiff filed the pre- 
sent suit against Government to recover possession of the village, and for & 
declaration that the order of forfeiture was illegal and wlira vires. The de- 
fendant pleaded (inter alia) that the suit was barred under sec. 4, clause (c) 
of the Bombay Revenne Jurisdiction Act X of 1876, that it was also barred 
by limitation, and that the order of forfeiture was legal and valid. Held, 
that the village having been attached for arrears of land revenne under 
gec. 159 of Bombay Act V of 1879 on the Ist July, 1880, the plaintiff had 
twelve years’ time from the date of the attachment within which he could 
apply for the restoration of the village, under see. 162 of the Act. The 
order of forfeiture of the 6th January, 1881, was, therefore, nall and void. 
Held, also, that the plaintiff’s claim for a deelaration that the order of 
forfeiture was illegal was not barred by sec. 4, clause (c) of Act X of 1876, 
as the order of forfeiture could not be considered ‘‘a proceeding for the 
realization of land revenue.” The proceeding authorized by law for the 
realization of land revenue, z.¢, the attachment of the village, having been 
taken, no other proceeding could legally be taken, as against the plaintiff, 
till the expiration of twelve years from the date of the attachment Heid, 
further, that the claim for a declaration that the order of forfeiture was 
illegal was not time-barred, as it was geverned by article 120 of Limitation 
Act (XV of 1877). Held, (per Birdwood, J.) that the Collector bad no 
power, under section 16 of Bombay Act VII 1867, to recover the cust of the 
punitive pest from the talukdar, (1) as he was not an inhabitant of the 
village, and (2) because the cost could only be defrayed by a local 1ate 
imposed on the inhabitants of the district in which the punitive post was 
established.—-16 Bom 455. 


The iimitation for a suit to enforce a right of pre-emption in respect 
of a mortgage by conditional sale is that provided by art. 120. Where the 
mortgagee by conditional sale is not in possession under the mortgage, and 
after foreclosure had to sue for possession, the right to sue to enforce a 
las pre-emption accrues when he obtains a decree for possession .—- 


One A P, having certain moneys lying at his credit in Calentta, em- 
powered A L to receive the same and hold them on his behalf. A P died at 
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Moradabad, and subsequently to his death the said moneys, which remain- 
ed in the hands of A L, were attached by one of the creditors ef A P in 
execution of a decree. ‘The decree-holder sold his rights under the decree 
in respect of the moneys in the hands of A L to the plaiutiffs, who sued to 
obtain the same from A L. Held that the period of limitation applicable 
to such a suit was that prescribed by art. 120 of the second schedule of the 
Indian Limitation Act (Act XV of 1877). Gurudas Pyne v. Ram Naraia 
Sahu (1. L. R., 10 Cal. 860), referred to.—13 Al. 368, 

Where a mortgage by conditional sale had been duly foreclosed in ac- 
cordance with the procedure laid down in secs. 7 and 8 of Regulation XVII 
of 18506 and at the expiration of the year of grace a portion of the mortgage 
money remained unpaid:—held in a suit for pre-emption of the mortgaged 
property that the title of the conditional vendee became absolute on the ex- 
pirationof the year of grace, and that the plaintiff’s right of pre-emption ac- 
crued and limitation began to run against him from the expiration of such 
year of grace. Forbes v. Ameeroonissa Begum distinguished: ;Raisuddin 
Chowdhry v. Khodu Newaz Chowdbry ;s Jaikaran Rai v. Ganga Dhari Rai; 
Moonshee Syud Ameer Ali v. Bhabo Soonduree Debia; Mohunt Ajoodhya 
Pooree ». Sohun Lal ; Jeorakhun Singh v. Hookum Singh ; Buddree Doss v. 
Durga Parshad ;s Musammat Tara Kunwar v. Mangri Meea; Hazari Ram v. 
Shankar Dial; Taweakkul Rai v. Lachman Rai and Ajaib Nath v. Mathura 
Prasad referred to. Prag Chaubey v. Bhajan Chaudhry ; Rasik Lalu. Gajrej 
Singh and Udit Singh v. Padarath Singh overruled .—14 Al. 405. 

See I. L. R., 13 Cal. 155, noted under art. 61 ; 10 Madr. 213, noted un- 
der art. 91; 14 Cal. 493, noted under art. 127; 14 Cal. 761 & 4 Al. 218, 
noted under art. 10; 10 Al. 634, noted under art. 32; 3 Al. 385, noted un- 
der art. 115; 6 Madr. 2Y0, noted under art. 73; 6 Cal. 692, noted under 
art. 29; 5 Cal. 597, 2 Al 358, & 13 Al. 126, noted under art. 62; 3 Al. 170, 
noted under sec. 18 ; 8 Bom. 17, noted under art. 29 ; 4 Al. 437, noted under 
rec. 215 of the Civil Procedure Code; 15 Madr. 6, noted under sec. 13 of the 
Civil Pro. Code; 15 Madr. 382, noted under sec. 135 of the Transfer of Pro- 


perty Act. 
Part VIII.—Twelve years. 
121.- -To avoid incumbrances or Twelve vears When the sale becomes final and 
undertenures in an entire conclusive. 


estate sold for arrears of 
Government revenue, or in 
a patni taluqg or other sale- 
able tenure sold for arrears 
of rent. 


Notes. 


The interpretation! which should be put on the word “ avoid” is to do 
something in exercise of the right of avoidance.—I. L. R., 4 Cal. 860. 

See I. L. R., 8 Cal. 230 as to the discussion of the Law of Limitation 
as applicable to the resumption and assessment of Jakhiraj lands. 
122.—Unpon »n judgmevot cbtained Twelve years The date of the judgment or re- 

in British India, or a re- cognizance. 
cognizance. 
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Period of limit- Time from which period begins 


Description of suit. : 
ation, to run. 


Part VIII.—Twelve years.. -(continued.) 
Notes. 


The plaintiff's father obtained a decree in the Court of the agent for 
Sirdars in 18438 against the detendant’s grand father, a third class Sirdar- 
The decree gave an option to the Sirdar to pay up the debt at once, or 
year by year, out of the revenues of w village, The Sirdars choose the lat- 
ter alternative and exe. ution pro-eeded accordingly on that footing till 
his death in 1862. His son survived him, and died in 1867, when the de- 
fendant, who was not himself a Sirdar, succeeded. Tho Subordinate dudge 
of Khed to whom, on the cessation of the Sirdarship in the defendant’s 
family, the Agent referred the decree for further execution, proceeded with 
the execution up to the year 1876, when these proceedings were pronoun- 
eed to be irregulor. The plamtiff thereupon, in the year 1877, filed the 
present suit on the streneth of his decree in 1848. /Zeld that the period of 
limitstion applicable was that of twelve years from tho date of the decree, 
but that the decrse should be viewed as analogous to an instalment decree, 
aud made as against the Defendant in 1867—down to which time the pro- 
ceeds were regularly realised,—becuuse it then on his father’s death bee 
carne first operative against him Ju the case of a decree payable by ins- 
talments, as the command of the Judge prescribes a term for the perfor- 
mance of the several parts of his order, it is to be construed as becoming 
a judyment for purposes of linitation as to each instalment only on the 
day when payment is to be made.—I. L. R., 3 Bom. 193. 


123.- -For a legacy or fora share Twelve years When the legacy or share becomes 
of a residue bequeathed by payuble or deliverable. 


® testator, or tor a Wis: ri- 
butive share of the pro- 
perty of an intestate. 
Notes. 


A by his last will and testament gave his property to trustees, partly 
in trust for religious and other purposes, and partly to pay thereout to cer- 
tain persons and their heirs for ever certaiu annuities, being fixed portions 
of the net profits of « certain estate called the Huarro estate, which amount- 
ed to Rs. 3,150 A died in November 1863. On the Lith of August 1879, the 
heir of one of the »nnuitants instituted a suit claiming a share under the 
will, and asking for # partition of that share The plaintiff alleged besides, 
that certain of the trusts and provisions in the will were invalid in law ; 
that, consequently, a large portion of the testator’s property remained an- 
disposed of at his death, and she claimed a share of this residue as one of 
the beirs of therestator. Held that, ander the circumstances, the gift of 
the share of the rents and profits amounted to a gift of a share in the corpus 
of the estate; and that, in respect of that portion of the plainafft’s claim, the 
suit was not barred by limitation. Kherodemoney Dossee v. Doorgamoney 
Dossee, 2 C. L. R.,112;8S C. on appeal, Greender Chunder Ghose v. Ma- 
ckintosb, 1. L. R, 4 Cal, 897; Auund Moye Debi v. Grish Chunder Myti, 
I. L. Rv. 7 Cal. 772, Mannox v. Greener, IL. R., 14 By., 456, and Sookmoy 
Chunder Dass v. Monohair Dossee, 1. L. R, 7 Cal. 269, cited. Where an 
estute is given by will to trustees for religious and other purposes some 
of which are invalid or fail, the heirs of the testator may be barred by li- 
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mitation from recovering the portion undisposed off, though they might 
still bring a suit againat the trustees to compel them to properly adminis- 
ter the trusts which had not failed.—I. L. R., 8 Cal. 733%. 


Article 123 of the Limitation Act only applies to cases in which the 
property sought to be recovered is not only a legacy but is also sought to 
be recovered as such from a person who is bound by law to pay such legacy, 
either because be is the executor of the wili or otherwise represents the 
estate of the testator.—9 Cal. 79. 


The widow of a Mapilla, who had died intestate more than fourteen 
years before suit, sued to recover a one-sixteeuth share of the property left 
by him and his brother :—AHeld, that although the parties were Muapillas 
the suit was governed by art. 123 of the Limitation Act and was according- 
ly barred,— 15 Madr. 60. 

A certificate of administration granted under Regulation VITT of 1827 
only indicates the person who forthe time being is in the legul manage- 
ment of the property in respect of which it. is granted, but dovs not consti- 
tute the holder of the certificate a representative of the estate for the pur- 
pose of distributing it amongst his co-sharers. In 1864, Nararan, the owner 
of a share ina deshpande vatan, died childless and intestate, A certificate 
of administration under Regulation VIT of 1827 was granted to one Gan- 
gadhayr, a distant relation, who received Narayan’s share in the ca/an up 
to and including the year 1871. In the meantime, viz., on the 19th Novem- 
ber, 1870, two nearer relations, viz, Dhondu and Balaji, suecceded in get- 
ting Gangadhar’s certificate cancelled, and obrained a certificate to them- 
selves jointly. In 1876 the Collector recognized Divondu alone as the heir 
of Narayan Baburav, and paid Dhondua’s son Saekharam the share of the 
deceased Narayan Baburav with arrears from 1872. After Saikharams death 
his son Narayan, (defendant No 1), reseived it down to the year 18684 In 
1883 Keshav, (fatber of plaintiff No 1), got the certificate of 1870 carcel- 
Jed and obtained a certificate to himself jointly, with defendant No 1. 
Keshav died, and the plaintiffs, (his son aud nephew), brought this suit 
clniming to be co-sharers in the one anna and four pies share of Narayan 
Baborav The defendants contended (infer alia) that the suit. was barred. 
The Court of first instance awarded the plaintiffs claim for the three years 
previous to the suit, and rejected the rest of the claim. The defeudants ap- 
pealed tothe District Judge, who held that the plaintiffs claimed was to- 
tally barred, under article 123 of the Limitation Act XV of J8&77. On ap- 
peal by the plaintiffs te the High Court, held, reversing the decree of the 
lower appellate Court, that article 123 did not apply, and that the suit was 
not barred. There was no cause of action until Narayan and his successors 
Dhondu and Sakharam in title were recognized by the Collector and paid 
the arrears of the hak. Gaugadhar war quite independent of them, and this 
recognition did not take place until 1876-—less than twelve years before 
the institution of the plaintiffs suit.—14 Bom. 236. 


See I. L. R., 12 Madr. 487, noted under art. 120. 


124.— For possession of an here- Twelve years When the defeudant takes por- 


ditary office. Bession of the office adversely 
to the plaintiff. 
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ee ‘ Period of limit- Time from which period begins 
Description of suit. aticg. ta eane 


Part VIII.—Twelve years.—(contznued.) 


124.—For possession of an here- Ezplanation.—An hereditary office 

ditary office.—contd. is possessed when the profits 

thereof are usnally received, or 

(if there are no profits) when 

the duties thereof are usually 
performed. 


Notes. 
A suit in which the plaintiff claimed the office of Dharmakarta was 


held barred.—I. L. R., 1 Madr. 343. 
See I. L. R., 19 Cal. 776, noted under art. 120. 


125.—Snuit during the life of a Twelve years The date of the alienation. 
Hindu or Mohammadan 
female by a Hiodu or 
Mobammadan who, if the 
female died at the date of 
instituting the suit, would 
be entitled to the posses- 
sion of land, to have an 
alienation of such land 
made by the female declar- 
ed to be f{void except for 
her ljfe or until her re- 


marriage. 
126.—By a Hindu Governed by Ditto. When the alienee takes possession 
the law of the Mitakshara of the property. 


to set aside his {father’s 
alienation of ancestral pro- 


perty. 
127.—By a person excluded Ditto. When the exclusion becomes 
from joint family property known to the plaintiff. 
to enforce a right to share 
therein. 


Notes. 


in a suit to obtain a share by partition of a joint family property, the 
interest of the plaintiffs’ father having been sold in execution of a decree, 
Jimitation is to be computed from the time when exclusion from his share 
first becomes Known to the plaintifis.—I. L. R., 3 Cal. 653. 


Art. 127 presupposes the existence of joint family property, and that 
there has been an exclusion from participation in the enjoyment of such 
property. Semble.—The word ‘ excluded” in that article implies previous 
inclasion. The right of a Hindu to the possession of immoveable property 
on the death of a Hindu widow to which art. 141 refers, must be one in esse 
at the time of the death of the widow. The determination, therefore, of such 
right during her lifetime extinguishes also the right of the reversioner on 
the death.—5 Cal. ‘938. 


Art. 127 of Sch. II of Act XV of 1877 does not apply to 4 suit where 
the plaintiff is a stranger who has purchased a share in joint family pro- 
perty from one of the members thereof.—14 Cal. 544, 

A member of a joint Hindu family cannot sue for 4 share of the profits 
of the joint family estate as he has ze definite share until partition. He 
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may sue for a partition of such estate unless by a family usage or special 
law it is impartible, and then is entilted to an account. A talukdari estate, 
though entered in the name of one member of a joint family in the list pre- 
pared in conformity with the Oudh Estates Act, I of 1869, may be subject 
to a trust, implied from the acts and declarations of the taluqdar, for the 
joint family as a joint estate. Hardeo Baksh v. Jowahir Singh, I. L. R., 
3 Cal. 522; L. R., 4 Ind. Ap. 178. In that suit, commenced in 1865 by a 
member of a joint family for the declaration of his rights, partition not 
being claimed the order of Her Majesty in Council (1879) directed that the 
talugdar should cause and allow the villages forming the taluqdari estate 
and the proceeds thereof to be managed and applied according to the trust 
\eclared in favor of the members of the family. The plaintiff in that suit 
afterwards obtained entry of his name as a co-sharer in the villages in the 
register kept under Act XVII of 1876, sec. 56 ; and then brought the first 
of the present suits for his share upon partition, both in that estate as it 
stood in 1865, and also with the addition of villages since acquired out of 
profits, claiming an account against the taluqdar. The latter alleged, among 
other defences, that the taluqdari, estate was impartible, and bronght wu 
cross suit to establish this, and also that it was held by him according to 
the rule of primogeniture, the right of other members of the family being 
only to the profits. Held that, in regard to the order of Her Majesty above 
mentioned, which was applicable to an estate held subject to the law of the 
Mitakshara, the talukdari estate could not be declared to be impartiable ; 
also that a declaration in the Judicial Commissioner’s decree that a member 
of the family entitled to a share upon partition shonld hold it as an under- 
proprietor under the talukdar could not be allowed to stand. Held, also, (a) 
that the first suit, as one for partition and an account, was not barred by 
limitation under Act XV of 1877, sec. 120, and must be decreed ;(b) that 
the provisions of the Oudh Rent Act, XIX of 1868, sec. 8, cl. 15, and sec. 
106, precluding proceedings in the Civil Court, might be applicable to the 
proceeds of the villages forming the original estate, the claimant having 
been recorded in the revenue records as a shareholder therein, but could 
mot be applied to the rest of the joint estate ; and (c) that the sections of 
the Code of Civil Procedure relating to mesne profits were not applicable 
to a suit for partition or for an account of the proceeds of family estate 
in which a plaintiff bas no specific interest until decree.—14 Cal. 493. 

The principle of survivorship under Mitakshara Law is limited to two 
descriptions of property, viz: (1) That which is taken as unobstructed heri- 
tage, and property acquired by meaus of it; and (2) that which forms the 
joimt property of re-united co-parceners. Property inherited by brothers 
from their maternal grandfather is not of those descriptions.—17 Cal. 33. 

The word ‘ person” mentioned in Article 127 of Schedule Second to the 
Limitation Act means some person claiming a right to share in joint family 
property, upon the ground that he is a member of the family to which the 
property belongs.—18 Cal. 642. 

in 1803 G being in possession of the zamindari of M, the permanent 
settlement was made with him and a sanad was granted to him a prescrib- 
ed by Regulation XXV of 1802. In 1827 C, the only son of G, being in 
possession of the zamindari, got into debt and the zamindari was sold in 
execution of a decree and bought by Government. In 1835 the zamindari 
was granted to J, the son of C, by Government and sanad issued in the 
usual terms as prescribed by Regulation XXV of 1802. J died in 1864 leavw- 
ing four sons, the three plaintiffs and C, his eldest son. C died in 1869 leav- 
ing an oniy son, J, the defendant. In 1869 the Court of Wards took charge 
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of the estate on behalf of the infant defendant and allowed his uncle, plain- 
tiff No. 1, to receive the rents of the zamindari as renter J and his three 
uncles lived in the same honseand participated in the joint family property 
until 1872, when the plaintiffs claimed to have the zamiudari divided By 
an agreement between the plaintiffs and the Court otf Wards all the move- 
able and immoveable property, except the zamindari taluq, was divided in- 
to four shares and distribured in 1874 between the plaintiffs and defend- 
ants. In 1884 the plaintiffs sued for partition of the zamindari, alleging 
that their cause of action arose in 1872. when the Court of Wards denied 
their right to a partition of the zamindari talnk The defendant pleaded 
(1) that the estate was not partible ; (2) that the sait} was harred by limi- 
tation :—/fleld (1) distinguished the Hunsapore case (lz M 1. A,1) and 
the Sivaganga case (I. LR, 3 Midr. 290). and following the principal laid 
down in the Nuzvid case (I. L. R., 2 Madr. 128) that the zamindari was 
partible ; (2) that the suit was not barred by limitation.—11 Madr. 380. 


The words “ joint family property” in Limitation Act, 1877, sched. TI, 
art. 127, are intended to refer to joint family property in the Hindu sense 
ofthe term. A Muhammadan sued, as heir in 1888, to recover bis share 
in the property of his grandfather, which had been enjoyed jointly by his 
descendants from his death, which occurred in 1840, up to a recent date. 
It did not appear that the family was governed by any special custom :— 
Held, thatthe suit was not governed by Limitation Act, 1877, sched. IT, 
art. 127, and was barred by limitation.—15 Madr 57, 


Where in a suit for partition a District Judge held the plaintiff’s claim 
barred, on the ground that tho defendant had been in possessi n of the pro- 
perty in dispute for more than fifteen years withoutany claim having been 
made by the plaintiff: 2leld tnat under the Limitation Act XV of 1877, 
artcile 127, time would not run against the plaintiff until his exclusion (if 
he was exclnded) from the property had become known to him.—6 Bom. 741. 


The plaintiff and his four brothers (Gane, Shive, Rama, and Balo) 
were members of a joint Hindu family. The only one of them who hved at 
home was Shive. In 1854 the family property, which had been mortgaged, 
was redeemed by the brothers, and after redemption it was placed ander 
the management of Shive by the eldest brother, Gane. Subseqnently, two 
of the brothers died while absent form the village ; and the plaintiff, who 
was twenty years of nave in 1654, joined the army in 10455. He aid not re- 
turn until 1876; but, during the interval, his wife used occasionally to 
visits her husband’s native place, and during these visits resided in the family 
house with Shive and Gane. In 1872 Gane died The plaintif nleged that 
in 1876 he demanded his share, but was refused. In 1683 he filed this suit 
for partition. It was contended that ¢he right of she plaintiff had become 
barred by the Limitation Act XIV of 1859, and was not revived by Act XV 
of 1877, which was in force at the date the suit was brought The Coart 
of first instance awarded the plaintiff’s claim. On appeal, the Assistant 
Judge reversed the decree of the Corer below, holding that under clause 
13 of sec. 1 of the Limitation Act XIV of 1859 the plaintiff had Jost his 
right to sue, and that such right conld not be revived by the passing of 
the subsequent Limitation Acts IX of 1871land XV of 1677. He was of 
opinion that the fact that the plaintiff’s wife “had put up at Shive’s house 
for a few days, if it were a fact, did nor help the plaintiff’s title.” Held, by 
the High Court that the occasional resilence of the plaintiffs wife with 
Shive, who was in possession of the propeity, might be a benefit ont of the 
estate equivalent to a payment so as to satisfy the requirement of clause 
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13 of sec. 1 of Limitation Act XTV of 1859. TF such a benefit had been re- 
ceived by the plaintiff within twelve years previously to the repeal of that 
Act, the plaintiff had not lost his right to sue at toe date of the parsing 
of Act TX of 1871] vand that Act would, therefore, hav: applied to any suit 
brought by him while it was in force. Ky article 127 of Schedule II of 
Limitation Act TX of 187] the pemod of Hairation dated from the time 
when the plaintiff claimed und was refused his share which, according to 
the plainriff’s allegation, was in 1876. Act LX of 1871 was repealed by Act 
XV of 1877, which governed the present suit, uuless the right to ane had 
expired under Act XTV of 1859 The Court remanded the ease for a fresh 
decision on the question of limitation, haviug regard to the above observa- 
tions.—11 Bom 440. 

The plaintiffs sned for part of a house asa portion of joint-family, 
property left undivided on the occasion of a general partition which had 
taken place about thirty-five years before the suit. The defendant had since 
then been in sole possession and eujoyment of the house in dispute. The 
Subordinate Judge dismissed the suit as barred by limitation, on the 
ground that the plaintiffs had failed to prove participation in possession or 
enjoyment within twelve years. On appeal, the Assistant Judge held that 
as no share had been demanded or refused, the defendant’s possession wags 
not adverse to the plaintiffs, and as the house in dispute had been admit- 
tedly reserved from partition, article 127 of the Limitation Act XV of 1877 
did not apply. He, therefore, reversed the decrec of the Subordinate Judge, 
and reminied the case for retrial on the merits, On appeal to the High 
Court, 

Held, that the suit was barred. The fact that the house in question 
had admittedly remained undivided, did not prevent the operation of the 
Limitation Act, and article 127 of Act XV of [877 applicd. That article 
applies equally to a portion of joint-family property lett undivided as to the 
whole estate, and a twelve-years’ exclusion, known to the excluded sharer, 
binds him in the one case as in the other. What would bar the operation 
of the article in question would be a reserve of a part of the joint estate 
from partition, and a possession of that portion conceded to, and taken by, 
one of the sharers as the common property of himself and the other 
sharers. 

2. Possession 1s evidence of title, and is primarily exclusive. It is 
for him, whoimpugns this exclusive title, to show that the possession arose 
in some way which has preserved his own right. 


In every case the person who has been out of possession for more than 
twelve ycars must make out some prima-facie title, and some agreement or 
acknowledgment of that title, such thar possession is deprived of its ordinary 
effect through being held on a joint right, or a subordinate right. 


3. Where an adjudication between the defendants 1s necessary to give 
the appropriate relief to the plaintiff, the adjudication will be res judicata 
between the defendants as well as between the plaintff and defendants. 
But for this effect to arise, there muat be a conflict of interests between the 
defendants and a judgment defining the real rights and obligations of the 
defendants inter se. Without necessity a judgment will nor be res judicata 
amongst defendants, nor willit be res judicata amongst them by mere in- 
ference from the fact that they have been collectively d-feared in resisting 
a claim to a share made against them as a group.—1l11 Bom. 216. 

Article 127 of the Limitation Act (XV of 1877) applies toa suit by a 
Mahomedan by partition of joint family property.—14 Bom. 70. 
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Period of limit- Time from which period begins 


Description of suit. ° 
P ation. to ran. 


Part ViJI.—Twelve years.—(continued.) 


The possession by a Mahomedan co-sharer of property which he bas 
redeemed from a mortgage does not become adverse to the other co-sharers 
nntil some exclusive title is set up. Ramchandra Yashvant v. Sadashiv 
A’baji, I. L. R., 11 Bom. 422, and Bhaudin v. Shekh Ismail, I. L. R., 11 
Bom. 425, referred to.—16 Bom 191. 


A Muahammadan family consisting of three brothers and their uncle 
jointly owned certain immoveable property which the uncle managed. Two 
of the brothers effected a settlement of accounts withthe uncle, with re- 
ference to the profits of the estate ; the share of the three brothers was ap- 
propriated ; and the money representing that share was deposited with the 
uncle. Subsequently the two who had effected the settlement withdrew 
their portion of the common share, and the third brothers sued the uncle 
to recover a sum of money as his one-third portion. He alleged that he 
had been deceived by the defendant into supposing that his portion was in- 
cluded in the amount withdrawn by his brothers ; but he did not base his 
suit upon any allegation of fraud. It was contended that art. 127, sch. ii, 
of the Limitation Act (XV of 1877) applied to the suit, limitation running 
from a date whereon the defendant had denied all liability in respect of 
the plaintiff’s demand. Heid that the amount claimed could not, under the 
circumstances, be regarded as joint family property, that the defendant’s 
denial of the plaintiff’s right to recover that amount was not an exclusion 
of the plaintiff from such property, and that, consequently, art. 127 did not 
apply to the suit.—10 Al. 109. 

The words “ joint family property’’ in No. 127 of sch. ii of the Limi- 
tation Act (XV of 1877) mean ‘the property of a joint family.” Hence 
the period of limitation prescribed by No. 127 of sch. ii of the Limitation 
Act will not apply to a case in which members of a Muhammadan family 
are suing for possession by right of inheritance of shares in immoveable 
property alleged to have been that of the deceased common ancestor of 
themselves and some of the defendants, and of which they alleze they had 
been dispossessed by the defendants. Bavasha v. Masumsha dissented. 
from.—13 Al. 282. 

See I. L. R., 7 Cal. 461, noted under sec. 2; 15 Madr. 60, noted under 
art. 123; 15 Madr. 186, noted under sec. 42 of the Specific Relief Act. 


128.—By a Hindn for arrears of | Twelve years a | When the arrears are payable. 
maintenance, 
129.—By a Hindno for a declara- Ditto. .... When the right is denied. 
tion of his right to maintre- 
nance. 
Wotes. 


Art. 129 of Sch. II of Act 1X of 1871, the Indian Limitation Act using 
the expression “suit to set aside an adoption,” denoted a suit bringing the 
validity of an adoption into question ; and the rule of limitation, given by 
that Article, applied to all suits in which the suitor could not sneceed with- 
out displacing an apparent adoption, in virtue of which the opposite party 
was in possession. The plaintifis, as collateral heirs of a childless Hindu, 
questioned the adoptious purporting to have been made by bis widows, in 
prusuance of authority from him ; such adoptions having been followed by 
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Description of suit. Period of limit- Time from which period begins 
ation. to run. 


Part VIiI.—Twelve years.—(continued.) 


continuous possession, and having been recognized in formal instruments, 
proceedings, and decrees to which the plaintiffs were parties :— Held, on the 
ground that the adoptions were brought into question more than twelve years 
after their date, though less than twelve years after the plaintiffs’ titles 
(if any) had accrued at the death of the surviving widow, that the suits 
were barred under art. 129 of Sch. ILof Act IX of 1871. Part of the 
language of the judgment in Raja Bahadar Singh v. Achumbit Lall, L. R., 
6 Ind. Ap., 110, referred to, and that case, in which the plaintiffs’ claim 
was not affected by the widow’s adoption, distinguished from the present.— 
I. L. R., 13 Cal. 308. fi 

130.—For the resumption or Twelve years 


assessment of rent-free 
Janda. 


When the right to resume or as- 
sess the land first accrnes. 


Notes. 

Although a grant of a mokarary lease in lieu of maintenance may be 
resumable by the grantor and his heirs, yet, if the grantor or any of his 
successors receives distinct notice of a claim on the part. of the grantee to 
hold in perpetuity and not subject to resumption and allows 12 years to go 
by without contesting such claims, he (such grantor or successor) will be 
barred for the time of his own enjoyment.—lI. L. R., 3 Cal. 793. See also 
9 Bom. H. C. R, 260. Al. H. C. Rep. 1870, p. 106 

The plaintiff in 1862 obtained a decree for resumption of land held 
under an invalid lakheraj title created bcfore 1790, the decree declaring the 
land liable to assessment. Ina suit brought more than twelve years after 
the decree against the representatives of the defendant in the suit of 1862 
to assess the land: Held, that the decree of 1862 did not create the relation- 
ship of landlord and tenant between the parties, and that the suit was there- 
fore, barred under art. 130 of the Limitation Act XV of 1877.—16 Cal. 
450 note. 

The plaintiff brought a suit in 1861 against C for resumption of, and 
for declaration of his right to assess rent upon, C’s lands within his zemin- 
dari which C held as lakheraj. That suit was presumably institufed under 
Regulation II of 1819, sec. 30, which related only to resumption of lak- 
heraj lands existing prior to 1790, but there was nothing to show conclu- 
sively under what law it was instituted, or whether the dakheraj grant was 
one subsequent or anterior to 1790. Inthat suit an ec parte decree was 
passed in 1863 that “ the suit he decreed, and the Jand in dispute be declar- 
ed to be shukur, +. 6., liable to assessment. In a suit brought in 1886 against 
the representatives of C, after serving # notice upon them to pay rent for 
the land at a certain rate, to assess the land at the rate mentioned in the 
notice, and for the recovery -of rent at that rate: Held, that the decree of 
1863 had not the effect of creating the relationship of landlord and tenant 
between the parties, and therefore the suit, not having been brought with- 
in 12 years from the date of that decree, was barred by art. 130 of the Limié- 
ation Act XV of 1577.—16 Cal. 449 note. 

See IT. L. R., 1 Bom. 586, noted under sec. 28. See also 1. L. B., 


Cal. 230. 
09 
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Period of limit- Time from which period begins 


Description of suit. ation: to run. 


Part VLIII.—Twelve years.—(continued.) 


181.—To establish a periodically Twelve years ...; When the plaintiff is first refused 
recarring right. the eunjoyment of the right. 


Notes. 


A suit for patia, or right to worship an idol in turn, is a periodically 
recurring right within the meaning of Art. 131.—I. L. R., 8 Cal. 807. 

S, being entitled to a monthly allowance from a zemindari under an 

eement, dated 1861, died in that year. In 1867 K, his sceinor widow, 
claimed the allowance ; the zemindar contended that the allowance was 
rsonal to S, and did not desceud to his heirs. K obtained a decree. In 
1864 R, the junior widow of S, sued K to establish the right of her son M 
to succeed to the estate of S as his son and sole heir, and obtained a decree 
from the Privy Council in 1871. In 1872 M demanded and was refused the 
allowance from the zemindari. In 1875 M came of age, and in 1879 brought 
a suit against the zemindar to establish his right tothe allowance :—Held, 
that the claim by M was not barred by limitation.—7 Madr. 341. 

The right to the revenue on certain Jand having been granted to the 
trustees of a mosque, the said grant was confirmed by Government in 1866. 
In 1883, a suit was brought to recover arrears of revenue from the owners 
of the land. It was found that no payment of revenue had ever been made 
by the defendants to the plaintiff and the suit was dismissed as barred by 
limitation under art. 144, sch. II of the Limitation Act:—Held, that the 
suit was not barred and that the plaintiff was entitled to recover 12 years’ 
arrears of revenue.—10 Madr. 115. 

In a suit by zemindar against the grantee of an inam to recover arrears 
of kattubadi, it appeared that no payment had heen made in respect of 
kattubadi, for a period of twelve years before suit. The suit was dismissed 
in the Court of first appeal on the findings (1) that no exchange of patta 
and muchalka had been proved, (2) that the plaintiff had not proved his 
right to the kattubadi, and (3) that his right to it, if any, was barred bv 
limitation. On second appeal by the plaintiff:—Held, that the second and 
third of the above findings should be accepted and the second appeal dis- 
missed Alubi v. Kunhi Bi (1. L. R., 10 Madr. 115) distinguished. Per cur: 
We do not think it necessary to consider whether if there hed been a grant 
subject to kattubadi, patta and muchalka ought to have been exchanged. 
—15 Madr. 161. 


A suit by a co-sharer to establish his title to a share in an annual 
allownnce received by the defendant from Government is one falling under 
article 131, and not 144, of the second Schedule of the Limitation Act (XV 
of 1877). The plaintiffs sued to establish their title to a half share in the 
deshmukhi allowance annually received by the defendant from the Mamlat- 
dar’s treasury, and alsoto recover six ycenrsa’ arrears. Both the lower Courts 
found that the plaintiffs had not received their share of the allowance at 
any time within twelve years before suit, and, therefore, rej -cted the plain- 
tiffs’ claim as time-barred. Held, in second appeal, thei the plaintiffs’ 
claim for a declaration of their title to the allowance was governed by arti- 
ole 131 of the Limitation Avt (XV of 1877). under which article it woald 
not be barred by the mere fact of the plaintiffs’ exclusion from enjoyment 
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sd of limit- Time from which period beings 


Description of suit. wiiovc to run. 


Part VIII.—Twelve years.— (continued.) 


of their share for twelve years before suit, unless it were shown that such 
exclusion was the result of refusal made upon a demand. The period of 
twelve years provided by that article would run from the time when the 
plaintiffs were first refused the enjoyment of the right. Held, farther, that 
the claim for arrears of the allowauce fell under article 62 of the Limit- 
ation Act (XV of 1877). Held, also, that if the claim for a declaration of 
title to the allowance were barred, the claim for arrears would also be 
barred.—15 Bom. 135. 


See I. L. R., + Cal. 683 and 10 Cal. 697, noted under art. 120 ; 14 Bom. 
236, noted under art. 123. See also I. L. B., 8 Cal. 230. z 


132. -To enforce payment of Twelve yeara When the money sued for bee 
money charged upon im- comes due. 
movenble property. 
Explanation.—The allowance and 
fees respectively called 
malikana and haqqs shall, 
for the purpose of this. 
clause, be deemed to be 
money charged upon im- 
moveable property. 


Notes. 

Malikana is an annual recurring charge on immoveable property and 
may be sued for within I2 years from the time when the money sued for 
becomes due.—I. L. BR., 5 Cal. 921. 

An allowance for the maintenance of a younger member of a family, 
was charged upon the inheritance to which the eldest male member alone 
succeeded. In a suit for such an allowance brought by a younger brother 
against the elder, who had succeeded their deceased father in the possession 
of the estate, held that an order made dismissing a claim for maintenance 
preferred by such younger brother against their father in his life time, 
founded on an ekrarnamn, did not afford a defence under sec. 3 of the Code 
of Civil Procedure. Jield, also, that the brothers having made an agree- 
ment, fixing the allowance for maintenance at a certain sum, the younger 
brother agreeing to receive a less sum fer a defined period, he conld 
only obtain a decree for the allowance so reduced. An objection taken on 
this appeal, that this suit should have been brought on that agreement, held 
taken too late; the defendant having been made aware of the agreement 
at the hearing, and not having objected on this ground in the first Appel- 
late Court. A suit for arrears of such maintenance, within twelve years, 
is within under Act XV of 1877.—9 Cal. 945. 

A mortgaged his propertv to B, in 1867, by a simple mortgage. In 
1868 A sold the property to C. In 1570 B brougbt a suit on his mortgage 
against A only and obtained a mortgage decree. In 1883 A brought a suit 
against C to enforce his lien against the mortgaged property. C pleaded 
that the suit was barred by limitation, under cl. 132. :—Held, that the suit 
oe by art. 147, and therefore was not barred by limitation.— 

2 Cal. : 


By a mortgage bond, dated the 28th Magh 1281 B. 8. (9th February 
1875), it was provided that, if the mortgagors should fail to pay the money 
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secured thereby according to the terms thereof, the mortgagees should im- 
mediately institute a suit and realize the amount due by sale of the mort- 
gaged property, and that if the proceeds of such sale should not be snffi- 
cient to liquidate the debt, the mortgagees should realize the balance from 
the persons and other properties of the mortgagors. It was further agreed 
that the principal and interest secured by the bond should be repaid in the 
month of Magh 1282 (January-February 1876). In a suit instituted on the 
9th October 1882 upon the mortgage to recover the amount due by the sale 
of the mortgayed property and the balance, if any, from the persons of the 
mortgagors :-— Held, that the bond in question provided for two remedies 
in one suit and did not contemplate a second suit being instituted to recover 
the balance from the persons of the mortgagors in the event of the first 
remedy against the mortgaged property proving insufficient to pay the debt 
in full, and consequently that the cause of action against the persons of 
the mortercors accrued upon the date on which the mortgage money 
became due, and as the suit was instituted more than six years after that 
date, the plaintiff's claim was barred by limitation, so far asthe personal 
liability of the mortgngors was concerned :—Held, also, that art. 132, only 
refers to suits to entorce payment of money charged upon immoveable 
property by the sale of such property.—12 Cal. 389. 

A suit on a mortgage bond to enforce payment by sale of premises 
hypothecated is governed by art. 132 of the Limitation Act. Brojo Lal 
Sing v. Gour Charan Sen, I. L. R., 12 Cal., 111, overruled ; Shib Lal v. 
Ganga Pershad, I. L. R., 6 Al., 551, dissented from. The clear distinction 
drawn for the first time between “ mortgage” and “charge” in the Trans- 
fer of Property Act is not observed in the Limitation Act. Article 147 of 
the Limitation Act relates to a special kind of mortgage known as English 
mortgage, and includes only that class of suits in which the remedy is 
either foreclosure or sale in the alternative.—14 Cal. 730. 


A will devising immoveables stated that the father of the devisee had 
lent asum of money to the testator, and directed the devisee to repay the 
debt with interest. This was construed to be a charge on immoveables, and 
it was held that a suit, brought by the auction-purchaser of the creditor’s 
claim, to recover the above-mentioned debt, was within art. 132 of the 
second Schedule of Act XV of 1877; and having been brought within 
twelve years from the date when the debt was so charged was not barred 
by time.—15 Cal. 66. 

In suits to recover the principal and interest of a loan secured by a 
mortgage of immoveable property, interest for twelve years is recoverable 
by virtue of Article 1382 of Schedale Il of the Indian Limitation Act, 
1877.—6 Madr. 417. 

In 1884 N sued A to recover the principal and interest due on a regis- 
tered bond executed in 1870. It was stipulated that the amount should be 
repaid with interest in 1871 and certain immoveable property was hy pothe- 
cated as security for repayment of the debt :— Held, that the suit did not 
fall under art. 147 which allows sixty years toa mortgagee to sue for fore- 
closure or sale from the date the money becomes due, but under art. 132. 
of the same schedule which allows twelve years to enforce a payment of 
money charged on immoveable property.—9 Madr. 218. 

Article 132 of sch. II of the Indian Limitation Act, 1877, by which a 
period of 12 years is allowed to enforce payment of money charged on im- 
moveable property, refers only to suits to enforce payinent by sale of the 
property charged and not io a claim to enforce the personal remedy on a 
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registered bond by which immoveable property is pledged as security for 
the debt.—1]0 Madr. 100. 

The period of limitation for suits npon hypothecation bonds, which 
contain no power of sale, or cffect no transfer of property, executed before 
the Transfer of property Act came into operation, is 12 years under sch. 
II, art. 132, of the Limitation Act of 1877—Alibav. Nanu (I. U. R. 9 Madr. 
218) followed. Per Muttusawmi Ayyar. J.—* The transaction in suit appears 
to be of the kind described in sec. 100 of the Transfer of Property Act, 
which defines how a charge is created ;” but ‘it seems to me that the 
Transfer of Property Act does not invest all prior hypothecations with the 
rights and liabilities arising from simple mortgages, whether or not those 
transactions satisfy the requirements of the definition it contains of simple 
mortgages.”-—10 Madr. 509. 

The plaintiff held a mortgage of certain immoveable property given 
to him by the defendant tosecure the repayment of a loan of money with 
interest. The plaint stated the fact of the mortgage, but prayed-only fora 
money decree. The mortgage contained a persopval undertaking to repay. 
Plaintiff’s counsel, directly upon the case being called on for hearing and 
before the case had in any way been gone into applied (undor sec. 43 of Act 
X of 1877, Civil Procedure Code,) for leave to reserve his remedies under 
the mortgage, taking then only a inuoney decree, an application which, it is 
provided by that section, must be made ‘ before the first hearing’’. Held 
that the application was not too Jate. The said mortgage was dated 16th 
February, !870, and the plaintin this suit was filed on the 28th April, 1881. 
The plaintiff maintained that he was not time-barred, as he had twelve 

ears within which to briny the suit ander article 132 of Sched. II of Act 
XV of 1877. tleld that plaintiff was too late in bringing a suit for a money 
decree on the promise to pay in the mortgage, inasmuch as the article re- 
ferred to was meant to apply to suits bronght to onforce against the property 
payment of “ money charged upon immoveahble property,” and not, under 
any circumstances whatever, to a suit for a mere money decree.—5 


Bom. 463. 

Art. 132 applies to a suit by a mortgagee to obtain a mere money de- 
cree, to which suit, therefore, the limitation of 12 years, from the time the 
money sued for becomes due is applicable.—6 Bom. (F. B.) 719. 


The special provision of article 147 applies to all suits properly brought 
by a mortgagee for foreclosure or sale, while the general provision of arti- 
cle 132 applies to snits for sale by a creditor having a right to realise a 
charge not amounting toa mortgage. Where immoveable property is made 
by act parties security for the payment of a debt, but no power of sale, 
without the intervention of a Court, is given to the creditor, there is no 
transfer to him of an interest in the property until a decree for sale has 
been made in his favour and the transaction does not amount to a mort- 
gage. When immoveable property has been so made security for the pay- 
ment ofa debt, there can be no foreclosure by the creditor, unless the 
terms of the contract admit of it.—10 Bom. 519. 

In 1867 the defendant borrowed Rs. 125 from the plaintiff and gave 
him a bond agreeing to pay interest at two per cent. per month. The bond 
provided that the whole debt, including principal and interest, was to be 
repaid within four years from the date of its execution. It further stated 
that certain property had been mortgaged to the plaintiff as security for 
the loan, and thatif the principal and interest were not paid within the 
time fixed, the plaintiff was to take up the management of the property. 
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It also contained the following clause : “ We will redeem the mortgaged pro- 
perty on the day on which we shall pay the amount of the principal and 
the amount of the interest that may be found due on making up the account.” 
In 1886 the plaintiff sued the defendants to recover, by sale of the property, 
the sum of Rs. 250 as principal and interest due on the bond. It was con- 
tended that the bond created merely a charge upon the property in ques- 
tion, and was not a mortgage, and that the suit was barred by article 132 
of Schedule I[ of the Limitation Act XV of 1877. Held, that the document 
was &® mortgage, and that the suit was not barred, being governed by arti- 
cle 147 and not by article 123 of Schedule II of the Limitation Act.—13 
Bom. 90. 


In a suit by a mortgagee to enforce the mortgage No. 132, sch. ii, of 
the Limitation Act, 1877, is not applicable, so far as reliof against the 


mortgagor personally is claimed. Lallubhai v. Naran, I. L. R., 6 Bom. 719, 
dissented from.—5 Al!. 461. 


A suit upon a bond for money payable on demand, by which immove- 
able property is hypothecated as security for the debt, wherein the relief 
prayed is recovery of the amount with interest by establishment of the 
right to enforce the by pothecation by auction-sale of the interest of the obli- 
gor in such property, is governed by art. 147, and not by art. 132 of Act 
XV of 1877 (Limitatin Act.-——6 Al. 551. 


K borrowed from C a sum of Rs. 571, and at the same time executed 
a bond whereby he mortgaged usufructuarily to his creditor his ‘ entire 
right and share” ina particular estate, in licu of the above mentioned sum ; 
and it was agreed that C might realise the debt from the rents and profits 
of two years, and that, as soon as it bad been realised, his possession should 
cease :— Held that the money borrowed by K was ‘‘ money charged upon 
immoveable property,” it being charged upon rents and profits in alieno solo 
which, in English law would be classed as “ incorporeal hereditaments,” 
but which by the law of India are included in immoveable property ; and 
that therefore the limitation applicable to a suit for ihe recovery of the. 
money was that provided in No. 132. Dulbi v. Bahadur and Pestouji Be- 
zonji v. Abdoul Ruhiman dissented from. Maharana Fetchsangji Jasmant- 


sanji v. Desai Kullionraiji Hakoonathraji referred to. Lallubhai v. Naran. 
followed.—7 Al. 120.« 


That there isa personal liability upon an instrument charging & debt. 
upon immoveable property, does not carry with it the effect that the period 
of limitation fixed for personal demands by Act 1X of 1871 is extended ; 
by reason of this demand being, thereby, brought within the meaning of 
art. 132 which applies to claims “ for money charged upon immoveable pro- 
perty.” A mortgagee of lands sought, after the lapse of more than six years 
from the date when the mortgage-money was payable, to enforce two dis- 
tinct remedies,the one against the property mortgaged, and the other against 
the murtgagor personally, on the contract to repay the mortgage-money :-— 
Held that art. 132, above-mentioned, applied only to suits to raise money 
charged on immoveable property, out of that property ; and the twelve 
years, bar did not apply to the personal remedy, #8 to which the shorter 
period prescribed in art. 65 of the same schedule applied.—7 Al. 502, 


See I. L. R., 10 Madr. 115, & 15 Madr. 161, noted under art. I8¥; 11 
Bom. 313, 15 Cal. 542, 6 Cal. 549, & 15 Madr. 258, noted under art. 99; 8 


Bom. 234, noted under art. 62; 9 Al. 158, noted under sec. 98 of the Traus- 
fer of Property Act. 
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Period of limit- Time from which pe riod begins 


Description of suit. Sitar: toca a: 


Part Vill.—Twelve years.—(coniznued.) 


133.—To recover moveable pro- Twelve yeurs The date of the purchase. 

perty conveyed or be- 
queathed in trust, depo- 
sited, or pawned, and af- 
terwards borght from the 
trustee, depositary, or 
pawnee for a valuable con- 
sideration. 


184.—To recover possession of | Ditto. Seu Ditto. 
immoveabie property con- 
veyed or bequeathed in 
trust or mortgaged and 
afterwards purchased from 
the trustee or mortgagee 
for a valuable consider- 
ation. 
Notes. 

Suit, in 1885, by the assignee of the equity of redemption to redeem a 
mortgare of 1826. The mortgagees were put. into possession under the mort- 
gage and no interest was paid. In 1885, the mortgage premises were sold 
at a Conrt sale in execution of a decree against the mortgagees as if they 
formed part of their family property, and the defendant derived title from 
the execution purchaser who had dealt with it as absolute owner :— Held, 
that the suit was barred under Limitation Act, 1877, sch. II, art. 134.—TI. 
L. BR., 12 Madr. 316. 


Held, that the expression ‘“‘purchaser for valuable consideration,” in 
article 134 of the Limitation Acts IX of 1871 and XV of 1877, includes a 
mortgagee as well as a purchaser properly so called. Semble.—The words 
“bona fide,’ which appeared in article 134, Schedule II of the Limitation 
Act (IX of 1871), were advisedly omitted from article 134, Schedule II of 
the Limitation Act (XV of 1877), to exclude the possible inference that ab- 
sence of notice of the real owner’s claim was necessary to enable a purchaser 
to avail himself of the article.—15 Bom. 583. 


It was not intended that property which would pass on the sale by a 
mortgagee of his interest should come within the scope of art. 134, schedule 
ii. of the Limitation Act (XV of 1877). That article was intended to pro- 
tect, after the expiration of twelve years from the date of a purchase, a per- 
son who, happening to purchase from a mortgagee, had reasonable grounds 
for believing, and did believe, that his vendor had the power to convey and 
was conveying to him an absolute interest, and not merely the interest of a 
mortgagee. Radanath Doss v. Gisborne and Co., Piary Lal vc. Saliga, and 
Kamal Singh v. Butal Fatima, referred to. Contemporaneously with the 
execution of a registered deed of sale of zemindari property in 1835 for Ra. 
4,000, the vendee executed a deed in favour of the vendors, which also was 
registered, and by which he agreed that if within ten years the vendors 
should pay Rs. 4,000 in a lump sum without interest, he would accept the 
game and cancel the sale, and that he should be in possession during that 
period. This transaction admittedly amounted to a mortgage by conditional 
sale. The mortgagee remained in possession, and his name was entered as 
that of proprietor in the Collector’s register, in which no allusion was made 
to a mortgage. In 1840 his rights in this property were sold by auction for 
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a : Period of limit- Time from which period begins 
Description of suit. ation: i eeonoah 


Part VIII.—Twelve years.—(continued.) 


arrears of Government revenue due by him on account of other land and 
apparently no notice was given by any one at or prior to the sale that it 
was the mortgagee’s interest only which was about to be or was being sold. 
The property was purchased for Rs. 3,000 by S who took possession, and in 
1845 sold it for Rs. 3,000 to T, who took possession and in 1847 sold it for 
the same sum to C. On the occasion of each transfer, the name of the trans- 
feree was entered in the Collector’s register as that of proprietor. No ap- 
plication for foreclosure was made at any time. In 1885, the representatives 
of the mortgagors brought a suit against the representative of C for re- 
demption of the mortgage, and for mesne profits. The defendant pleaded 
(i) that the suit was barred by limitation under art. 134, sch. II of Act XV 
of 1877, (ii) that the several transferees were innocent purchasers for valu- 
able consideration without notice, who had purchased in each case from the 
person who was, with the consent, express or implied, of the person for the 
time being interested the ostensible owner and had in each case, prior to 
the purchase, taken reasonable care to ascertain that the transferor had 
power to make the transfer, and had acted in good faith. Held that art. 134 
of the Limitation Act did not apply to the case, inasmuch as that article 
referred only to persons purchasing what was de facto a mortgage, having 
rasonable grounds for the belief and believing that it was an absolute title; 
and that, having regard to sec. 29 of Regulation XI of 1822, to the pre- 
sumption that the several transferees knew the law and made inquiries ag 
to the interest they were purchasing, and «xamined the register in which 
the deed constituting the transaction of 1435 a mortgage was registered, 
and also having regard to the fact that Rs. 3,000 only were paid as pur- 
chase money in each case, and to the circumstance that it was doubtful 
whether a purchaser at a forma! nuction-sale such as that in question could 
be said to have purchased without notice au absolute intereat from the 
mortgagee, it must be inferred that the transferees knew, or might or ought 
to, have known, unless they wilfully abstained from inquiry, that the in- 
terest which they respectively were purchasing was merely that of a mort- 
gagee. Sobhag Chand Gulab Chand v. Bhai Chand referred to. Held that 
as by Regniation XVII of 1866 mortgagores in such a case as the present 
were entitled to redeem within sixty years, the plaintiffs were entitled to a 


decree for redemption.—9 Al. £7. 


136.—Suit instituted in a Court Twelve years 
not established by Royal 
Charter by a mortgagee 
for possession of immoves- 
able property mortgaged. 


When the mortgagor’s right to 
possession determines. 


Notes. 

Under a mortgage deed, which by its express terms allows the mort- 
gagee a right to take possession upon default by the mortgagor in payment 
of the mortgage money, the mortgagee, as absolute owner of the property, 
has twelve years from the time at which his right to possession commences, 
in which he may bring his suit for possession. But where there is no such 
stipulation in the mortgage, the right of the mortgagee to take possession 
does not accrue until after the expiration of the year of grace.—I. L. R., 10 


Cal. 68. 


Agr. 135.) LAW OF LIMITATION. ou0 


Under Act XTV of 1859, a mortgagee was ordinarily bound to bring 
his suit within 12 years from the date of default, and was barred there- 
after, unless if could be shown (or might properly be inferred) that the 
mortgagor or the person in possession held by permission of the mortgagee 
after the date of default. On the 17th of November 1865 certain property 
situate in the district of the 24 Pergunnahs was mortgaged by the owner 
thereof to secure the repayment of Ks. 15,785, with interest at 18 per cent. 
on the 17th February 1866. The mortgagor and mortgages were flindus, 
and the mortgage was in the ordinury form of an English mortgage, of 
real property. After the date of the mortgage, and before the 15th Kebru- 
ary 1872, the mortgagor sold various portions of the mortgaged property. 
On the 15th February 1872 the mortgagee filed a foreclosure petition in the 
court of the judve of the district of the 24 Pergunnahs under Regulation 
XVII of 1806. Notice of the petition was served on the mortgagor alone. 
Neither principal nor interest was paid by the mortgagor, and on the 6th 
of September 1882, the assignee of the mortgagee filed a suit for foreclosure 
apainst the mortgagor, and the purchasers of the various portions of the 
property, under the provisions of the Transfer of Property Act, praying for 
foreclosure and sale :—/fela, that as against the purchasers from the mort- 
gegor the suit was barred by limitation under art. 135.—12 Cal. 614. 


A mortgage by conditional sale, before the operation of the Transfer of 
Property Act 1882, on default made in payment, proceedings having been 
taken by the mortgagee under Regulation XVII of 1806, entitled the mort- 
gagee to possession after the year of grace. On the mortgagor’s right of 
possession being thus brought to an end without a suit for foreclosure, a 
right of entry accrued to the mortgagee whose suit for possession, unless 
brought within twelve years from the date ‘‘when the mortgagor’s right to 
possession determined,” was barred by art. 135 of sch. ii of Act XV of 1877. 
This Regulation foreclosure was applied to a mortgage, dated 17th Novem- 
ber 1865,between Hindus, with power of entry and sale, in the English form, 
of land in the 24 Pergunnahs District (which mortgage, therefore, received 
the same effect as a mortgage by conditional sale), and the proceedings were 
perfect on or before 3lst March 1873 as against the mortgagor, whose right 
of possession determined on the 17th February 1866. Parcels of the mort- 
gaged land had been sold by the mortgagor down to August 1866, and the 
purchasers, not having been served with notice of the above proceedings 
under the regulation, were not parties thereto, so that the relation of mort- 
gagee and mortgagor continued to subsist, as between them and the mort- 
gagee, notwithstanding the determination of the mortgagor’s right of 
possession. Ip asuit brought in 1882 against these purchasers, as also 
against the mortgagor, for foreclosure and possession, by a transferee who 
had acquired the mortgagee’s interest in 1879: Held, that the mortgagor’s 
right of possession determined on the above date, and that the mortgagee’s 
right of suing for possession having been extinguished on the expiration 
of twelve years from that time, viz., on the 17th February 1878, such right 
was not revived by the subsequent creation of suits for foreclosure, on 
the coming into operation of the Transfer of Property Act 1882; and that 
the title of the plaintiff, made through the mortgagee, to sue the purcha- 
sers for possession of the mortgaged land, was barred by time under art. 135, 
as against them, The suit therefore was dismissed as against the purcha- 
sers ; but as against the mortgagor, who made no defence, the right of pos- 
session in the mortgagee cousequent on the proceedings under the Regcula- 
tion in force till its repeal in 1882 supported the decree made against him. by 
the Courts below, from which he had not appealed.—16 Cal. 693. 


70 
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Period of limit- Time from which period begins 


Description of suit. ntiod: to run. 


Part VIII.—Twelve years.—(continued.) 


186.-—By a purchaser at apri- Twelve years When the vendor is first entitled 
vate sale for possession of to possession. 
immovenble property sold, 
when the vendor was out 
of possession at the date 
of the sale. 
Notes. 

On the 26th of September 1867, A executed a conveyance of certain 
land to B for valuable consideration. On the same day A acknowledged 
the execution of the deed before the Registrar, who afterwards registered 
the same on the 19th of October 1867; B never entered into possession of the 
land. On the 14th November 1874, C purchased this land at a sale in exe- 
cution of a decree which he had obtained against B; C did not enter into 
possession of the land, but on the 26th of September 1879, brought a suit 
for the recovery thereof against A, who had all along remained in posses- 
sion :—Held that the suit was barred by limitation, under arts. 136, 137. 
—I, L. R., 11 Cal. 229. 

Limitation Act, 1877, sch. II. art. 138, is applicable to a suit brought 
by the assigneo of a purchaser of land at a Court sale to obtain possession 
of the land.—15 Madr. 331. 


See I. L. R., 2 Al. 718, noted under art. 113. See also 11 Cal. 680. 


187.—Like suit by a purchaser Twelve years When the judgment-debtor ia first 
at a sale in execution of entitled to possession. 
a decree, when the judg- 
ment-debtor was out of 
possession at the date of 
the sale. 


Wote-: I. L. R., 11 Cal. 229, noted under art. 136. 


488.—By e8 purchaser of land at Twelve years The date of the sale. 
a sale in execution of a 
decree, for possession of 
the purchased land, when 
the judgment-debtor was 
in possession atthe date 
of the sale. 
W otes. 

A purchased the right, title, and interest of B, a judgment-debtor, in 
certain lands, at an auction-sale, in execution of a decree in October, 1863 ; 
was put in formal possession in January, 1865 ; and died without ever hav- 
ing obtained actual possession. After his decease, a suit was filed in Sep- 
tember, 1875, on behalf of his minor son C, against the defendants, who 
obstructed his taking actual possession. Held that, if B was in possession 
at the time of the sale, that is to say, within twelve years before the insti- 
tution of the suit, C was not barred by limitation.—I. L. R., 4 Cal. 216. 

Where it was shown in a suit by an auction-purcbaser at an execution 
sale that the formal possession obtained by him through the Court had not 
‘been followed by any act of possession, and consequently that it had been 
infructuous. Held, that the purchaser was entitled to bring a suit to ob- 
tain actual possession, but was beund to bring it within twelve years from 
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Description of suit. Period of limit. Time from which period beings 
ation. to run. 


Part VIII.—Twelve years.— (continued.) 


the date of the sale, the period prescribed by art. 138, Sch. II of the Limit- 
ation Act (Act XV of 1877). The decisions in Kristo Gobindo Kur yw, 
Gunga Pershad Surmah, 25 W. R. 372, and Lolit Coomar Bose v. Ishan 
Chunder Chuckerbutty, 10 C. L. R., 258, require such purchaser to obtain 
possession through the Court before bringing his suit, but they do not pre- 
clude him from enforcing his right by suit, when the formal possession 
given by the Court has failed to put him in actual possession.—10 Cal. 402. 


A purchaser at a sale in execution not having applied to the Court for 
possession under sec. 318 of the Code of Civil Procedure, brought a regular 
suit to obtain possession of the property purchased : Held, that, atthough a 
remedy might be open to the plaintiff under sec. 318, still he was not pre- 
cluded from bringing a regular suit, the remedies being concurrent. The 
words “ the date of the sale,’ in the third column of art. 138, Sch. II of 
the Limitation Act, 1877, signify the date of the actual sale, and not that 
of the confirmation of such sale.—I. L. R, 14 Cal. 644. 

See I. L. R., 6 Al. 30, noted under art. 91; 15 Madr. 331, noted under 
art. 136. 


139.—By a landlord to recover | Twelve years ee When the tenancy is determined. 
possession from a tenunt. 
Notes. 


In a suit to recover possession of a house, the plaintifis alleged that 
their predecessor in title had permitted A, the father of the defendants, to 
occupy the house in question without paying any rent for it, and that 
since A’s death which took place about twenty years before the institution 
of the suit, the defendants had been permitted to reside therein without 
paying rent. The defendants contended, that the plaintiffs’ predecessor in 
title had made a gift of the house to A ; that he had remained in possession 
of it until his death ; and that since then they had been in possession of the 
house by virtue of the gift. Held that the suit was barred by limitation 
under Act XV of 1877, sched. ii., art. 142. The meaning of art. 143 is, that 
where there has been possession followed by a discontinuance of possession, 
time runs from the moment of its discontinuance, whether there has or has 
not been any adverse possession, and without regard to the intention with 
which, or the circumstances under which, possession was discontinued. 
Articles 139, 142, and 144 of Act XV of 1877 considered.—TI. L. R., 5 Cal. 
579. 

Where a permanent tenure has been granted by a ghatwal, if the suc- 
cessor of such ghatwal, being one of the ghatwals, to whom Regulation 
XXIX of 1814 applies, wishes to resumo that tenure, he must bring his 
suit within twelve years after succeeding to the ghatwali estate. The 
possession of the tenant is adverse to him from the time of the decease of 
his immediate predecessor. Article 193, Sch. Il of Act XV of 1877, regard- 
ing suits by landlords to recover posseasion from tenants giving twelve 
years time from the determination of the tenancy, does not apply to cases 
in which the plaintiff seeks to recover a tenure permanent in its nature 
and not determinable by notice.—9 Cal. 411. 


The plaintiff stated that in the year 1862 he purchased atalook in 
some of the defendants then held an ijara for a term of years 
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Description of suit. Period of limit- Time from which period begins 
ation. to run. 


Part VIII.—Twelve years.—(continued.) 


expiring in 1868. The talook had previously been a khas mehal in the pos- 
session of the Government, and was bought by the plaintiff at an auction- 
sale held by the Collector. The plaintiff also stated that the ijaradar de- 
fendants, in collusion with the other defendants, had continued in pos- 
session of the lands held in ijara after the term of the ijara had expired, 
and had refused to give up possession thereof to the plaintiff. The Judge 
of the lower Appellate Court found that the defendants (other than the 
ijaradars) had been in possession previously to the sale in 1862, and he 
also found that there was no evidence to support the charge of collusion 
with the ijaradar defendants. He therefore dismissed the suit, (which was 
brought in 1880) on the ground of limitation. Held, on second appeal, that 
the plaintiff's cause of action arose on the expiration of the ijara, and that 
the suit, whether governed by Articles 139 or 144 of the Limitation Act, 
Act XV of 1877, was not barred on the ground of limitation. Woomesh 
Chunder Goopto v. Raj Narain Roy, 10 W. K., 15, cited.—-9 Cal. 367. 


Although the English rule of law as to the nature of the possession 
of a tenant for a term of years, who holds over, has been adopted in Bri- 
tish India, the rule of limitation prescribed by 3&4 Will. IV, C 27, by 
which time begins to run against the landlord from the date of bis right of 
entry, has not been adopted in Indian Limitation Act, 1877. If a tenant for 
years holds overin British India, time does not begin to run against the 
landlord until the tenaney on sufference has been determined.—8 Madr. 424. 


140.— By a remainderman, a re-{ Twelve years When his estate falls into posses- 
versioner (other than a rion, 
landlord), or a devisee, for 
possession of immoveable 
property. 
Wotes. 

Semble, that, in Hindu law, where a mother succeeds to property as 
heir of her son, and her right thereto becomes barred by adverse possossion, 
the next heirs of her son on her death will have twelve years thorefrom in 
which to sue for possession of the property.—I. L. R., 11 Cal. 791. 

See I. L. R., 8 Madr. 424, noted under art. 139 ; 10 Madr. 115, & 
15 Madr. 161, noted under art. 131; 14 Cal. 401, noted uuder art. 118. 


141.—Like suit by a Hindu or Twelve years ... When the female dies. 
Muhammadan entitled to 
the possession of immove- 
able property on the death 
of a Hindu or Muhamma- 
dan female. 
Wotes. 

In 1846, a widow, under an ikrarnama, made over to her brother-in- 
law certain properties formerly belonging to the estate of one Luchmi 
Narain, her late husbaiud. The widow died in 1878. Inu March 1879, a anit 
was brought by the daughters of Lutchmi Narain to recover the properties 
formerly belonging to their father, from the hands of certain vendees. Held, 
that the suit by the reversioneis was not barred under art. 14! of Act XV 
of 1877, there having been no possession adverse to the widow, by dispos- 
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session for more than twelve years, the widow’s cause of action having ceas- 
ed when she entered into the ikrarnamna in 1846, and gave up her right 
to the property ; nor, under sched. ii of Act XV of 1877, could the right 
of the plaintiffs be suid to be barred by any Act repealed thereby, inasmach 
as art. 142 of Act 1X of 1371 prescribes the same period of limitation as 
is prescribed in art. 141 of Act XV of 1877 ; and that although, under 
Act XIV of 1859, repealed by Act IX of 1871, it was decided in Nobin 
Chander Chuckerbutty v. Guru Persad Doss, B. L. R., Sup. Vol., 1008 ; 
S.C,9W. R, 505, that adverse possession which bars a widow also bars 
the reversionary heirs, yet the exception laid down in that case would be 
applicable, and would save limitation.—I. L. R., 8 Cal. 442. 

Under Article 141 of Schedule II, Act XV of 1877, a reversioner who 
succeeds to immoveable property has twelve years to bring his suit for 
possession from the time when his estate falls into possession.—9 Cal. 934. 

A title by adverse possession for more than twelve years accrues even 
during the lifetime of a Hindu widow, but if possession arises directly 
from any invalid alienation on her part, special provision is made for the 
right to sue on the parts of the reversioners within twelve years from her 
death and the accrual of their title.—9 Cal. 93. 

N, a Mahomedan, died in 1849 leaving immoveable property which was 
inherited by his mother B, his brother E, and his sister A. It was found 
that A was never in possession of the share inherited by her, and that she 
died in 1878 :—Held, iu a suit against E and his son, brought in 1884 by 
A’s heirs for possession of that share, that art. 141 did not apply, and that 
the suit as to that share was barred. Per Witson, J.—Art, 141 of Sch. II 
of Act XV of 1877 refers to suits by persons claiming on the doath of a 
Hindu or Mahomedan female, under an independent title, in the same way 
as in respect of suit by remaindermen, reversioners, and others, Art. 140 
does not apply to the case of a person suing on the very same cause of 
action which accrued to a female, and suing by right of being her heir. 
Abamed.—12 Cal. 594. 

Plaintiff sued in 1887 to recover property as part of the estate of his 
maternal grandfather, who died about 1845, leaving (1) a widow, who in- 
herited the property and died in 1846, (2) his daughter by her, who took 
the property on her mother’s death and alienated it to the defendants about 
1850 and died before suit, aud (3) the plaintiff’s mother, who was his 
daughter by another wife. The plaintiff’s mother made no claim on the 
property and died in 1883.— Held, the suit was not barred by limitation. 
—13 Madr. 512. 

K died childless in 1869, leaving two widows, C and N, him surviving. 
By his will he bequeathed certain legacies and gave four immoveable pro- 
perties to his widows for their lives. The rest of his estate and, on the 
death of his widows, these four properties also, he left to dharma. C died 
in 1871. N died in 1888. The plaintiff was the son of the testator’s brother 
Goviudji, who died in 1884. In December, 1888, he filed this suit, claiming 
to be entitled, as heir of his uncle the testator, to the said immoveable pro- 
perties and tu such portion of the moveable property as had not been dis- 
posed of by the widows. He contended that the bequest in the will to 
dharma was void, and that the residue consequently came to him aa heir. 
The defendants (4.4er alta) pleaded limitation. Held—-(1) that the bequest 
to dharma was void; and that there was an intestacy as regards the four 
immoveable properties after the widows’ death ; and as to the residue; (2) 
That the suit waz not barred by limitation. The article of the Limitation 
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Act XV of 1877 applicable was article 141. Under that article the plaintiff 
had twelve years from the death of N, which took place in 1888. Aas 
long as either C or N lived, the plaintiff had no right of action. He conld 
not sue for possession, and he had no right whatever to interfere in the 
management or disposition of the income of the property.—14 Bom. 482. 


In a suit by a person who had objected to an attachment of immove- 
able property in execution of a decree, and whose objection, had been dis- 
allowed, to set aside the order disallowing the objection, for removal of 
the attachment, and for possession of the property, the defendants, at whose 
instance the attachment had been made, set up a title based on the adoption 
of the judgment-debtor by the widow of the person whom the plaintiff 
claimed to succeed by right of inheritance :—Held that the limitation ap- 
plicable to the suit was art. 141 and not art. 118 of the Limitation Act (XV 
of 1877), the suit being not to obtain any declaration that the alleged adop- 
tion was invalid, but for recovery of possession of immoveable property for 
which there was a special limitation.—8 Al. 644. 


The plaintiffs sued for possession of certain zemindari property as re- 
versioners to the estate of one C, their right to sue haviny, accrued as alleg- 
ed, by them on the death of the widow of C, which took place on 14th Oct., 
1884. The defendant, alleging himself to be the adopted son of U, and 
being in possession of the property in dispute since the death, contended 
that the cluim was barred. The Court of first instance dismissed the claim 
as barred by art. 118 of the Limitation Act, and in appeal the District 
Judge held the claim was barred by defendants adverse possession over the 
property for more than twelve years. On second appeal it was contended 
that the suit being by a Hindu entitled to possession as wu reversioner on the 
death of « female, was governed by art. 141 of the Act and therefore not 
barred. Held, that as on the facts found the adopted son held adversely to 
the widow, adverse possession which barred the widow barred also the re- 
versioners and therefore the claim was barred. The Shiva Gauga Case was 
referred to. The following cases were cited in the course of the argument, 
Raj Babadoor Singh v. Achambit Lal Jagadamba, Chowdhrani v. Dakhina 
Mohun, Rajendranath Holder v. Jogendro Nath Banerjee.— 10 Al. 485. 


Plaintiffs sued for their share in the estate of their deceased father 
and mother. The defendants were the brother and a sister and a step-mother 
of the plaintiffs. As regards the claim of the plaintiffs to their shares in 
the estate of their mother, the defendants pleaded that the same was barred 
by limitation, inasmuch as their mother died on the 22nd Jan. 1873, and 
the snit was notinstituted till the 29th of January, 1885. The Court below 
finding that the mother died on the 22nd January, 1873, held that art. 341, 
sch. 11. Limitation Act, barred the claim and dismissed the suit. Held that 
art. 141 of the Limitation Act does not apply to a suit by an heir at-law 
for possession of immoveable property in that character, but toa snit by a 
Hindu or Muhammadan who, prior to the death of a female, occupied the 
position of a remainder-man, or reversioner or a devisee ; and on the death 
of the female sues on the basis of that character.—10 Al. 343. 


The daughter of a separated Hindu, who was entitled to succeed to her 
father’s immoveable property upon his widow’s death, instituted, after the 
widow’s death, a suit for possession of such property against certain persons 
who, upon the Hindao’s death, had obtained possession and held it ad- 
versely to the widow. Held by the Full Bench that art. 141 of sch. ii of 
of the Limitation Act (XV of 1877) was applicable, and that limitation ran 


from the date of the widow’s death. Srinath Kur v. Prosunno Kumar Ghose, 
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Period of limit- Time from which period begins 


Description of it. : 
P of suit AtION. to run. 


Part VIII.—Twelve years.—(continued.) 


See I. L. R., 11 Cal. 791, noted under art. 140; 14 Cal. 401, noted 
under art. 118. 
142.—For possession of immove- Twelve years The date of the dispogsession or 
able property, when the discontinuance, 
plaintiff, while in posses- 
sion of the property, has 
been dispossessed or has 
discontinued the possea- 
sion. 
Notes. = 
A suit for the recovery of immoveable property against a person who 
had originally been in mere permissive occupation or possession accorded 
on the ground of charity or relationship, is governed by Act XV. of 1877, 
sch. ii., cl. 144, and not by cl. 144 of the same schedule. In such a case 
the owner of the property, who has accorded the permissive occupation, 
cannot be said to have “ discontinued” the possession.—I.L.R., 6 Cal. 311. 


On the 7th November 1868, certain property was purchased by by one 
Gopal Doss Banerjee at a sale beld in execution of a decree obtained 
against one Jogodanund Gossami. On the &th January 1873, the purchaser 
obtained a sale certificate, and, on the 10th August 1873, was put into 
symbolical possession of the property through the Court. On the 3rd 
March 1875 the plaintiff in execution of a decree obtained against Gopal 
Doss Banerjee purchased this property, symbolical possession of the pro- 
perty being given to him by the Court on the 3lst March 1875. On the 
7th August 1885, the plaintiff brought this suit to recover possession of 
this property, alleging that he had been dispossessed therefrom on the 13th 
July 1885 by the defendant No. 2, who had taken an izara of the property 
from the son of Jogodanund. The defence set up was limitation. Held, that 
on the principle laid down in Juggobundhu Mukerjee v. Ram Chunder 
Bysack, I. L. R., 5 Cal. 584, the suit was not barred. Krishna Lall Dutt v. 
Radha Krishna Surkhel, I. L. R., 10 Cal. 402, overruled.—16 Cal. 530. 


The claimants had shown that they formerly were proprietors of the 
land to which they alleged title, and from which they claimed to oust the 
defendants ; but they had been dispossessed, or their possession had been 
discontinued, some years before this suit was brought by them, and the 
land was occupied by the defendants wko denied their title. That being 
so, the burden of proof was on the claimants to prove their possession at 
some time within thetwelve years (prescribed by Art. 142 of Sched. ii. of 
Act XV of 1877) next preceding the suit. That the claimants certainly 
showed an anterior title was not enough, without proof of their possession 
within twelve years, to shift the burden of proof on to the defence to show 
that the defendants were entitled to retain possession.—16 Cal. 473. 

Article 144 of sched. ii of Act XV of 1877, as to adverse possession, 
only gives the rule of limitation where there is no other article in the sche- 
dule specially providing for the case. The proprietary right would conti- 
nue to exist until, by the operation of the Jaw of limitation, it bas become 
extinguished ; but if a claim comes within the terms of Art. 142 (enact- 
ing that when the plaintiff, while in possession of the property, has been 
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dispossessed, or has discontinued possession, limitation shall run from the 
date of the dispossesasion or discontinuance), in such a case, by the law of 
Act XV of 1877, and previously of Act 1X of 1871, adverse possession is 
not required to be proved in order to mnintain a defence. At the regular 
settlement in the Delhi District (1843) the plaintiffs’ ancestors ex-masidars 
of a plot on which the rent-free tenure had been resumed in 1838, declin- 
ed to engage forthe revenue; and the plot was assessed along with the vil- 
lage in which it was; the village-proprietors throngh the lambardars en- 
gaging forand obtaining the land. At the revision of settlement, more 
than thirty years after, the plaintiffs claimed possession, alleging their 
title, and that the village co-parceners held only in farm from the Cuollec- 
tor for the period of settlement : Held, that there had been a dispossession, 
or discontinuance of possession, within the meaning of Art. 142 ; and that 
whether any proprietary right had existed or notin the plaintiff's unces- 
tors, the twelve years limitation ran trom the date of the dispossession or 
discontinuance.—17 Cal. 137. 

In suits relating to disputed boundaries where the decision of the 
lower Court as to the ownership involves questions of the correctness of 
surveys, maps, recorded description, and other such evidence, the appel- 
lant should do more than show points requiring explanation. He should 
be prepared to show in what respect the decision has been wrong in regard 
to the evidence, and what other course would be right. ‘The question was 
as to the ownership of land reclaimed froma bhil within the confines of 
one or other of two adjoining revenue mehals, the one belonging tothe 
plaintiff, the other to the defendants, and involved the identification of the 
Jand in suit with some that had been covered with water, but of which the 
plaintiff’s possession, with title, had been affirmed in proceedings of the 
revenue survey in 1857. In consequenco of the nature and condition of the 
land there was no evidence of any act of possession done by either party 
during the first two years of the twelve immediately preceding the date of 
the institution of the suit, and during the last ten years the defendants had 
been in possession. The latter having tried and failed to establish adverso 
possession in themselves, contended that even if the plaintiff’s possession 
had been sbown to have existed in 1857, he could not succeed without his 
showing that his possession remained till later than the 9th April 1869, 
the suit having been filed on 9th April 1881, or unless he proved some act 
of dispossession by the defendants within that period. Held, that the pre- 
sumption was in favour of the plaintiff’s possession, which had been with 
apparent title, having in fact continued over the two years in question, as 
to which continuance there was no evidence to the contrary. If the burden 
was on the plaintiff to show possession down to within twelve years of 
guit, it had been discharged.—19 Cal. 660. 

The plaintiff, who was the sister of the defendant, sued in 1888 to re- 
cover from him a moiety of a paramba purchased by them jointly in 1877. 
In 1878 the plaintiff went to live elsewhere, but, from time to time, return- 
ed and spent a few days with the defendant on the land in suit. The 
defendant pleaded limitation :-—Held, that Limitation Act, sch. II, art. 144, 

applied to the suit, and the burden of proving adverse possession lay on 
the defendant.—14 Madr. 96. 

In cases falling under article 142 of the Limitation Act (XV of 1877) 
the plaintiff must at the outset show possession within twelve years, and 
cannot rest merely on a proof of title, while in eases falling under article 
144 the plaintiff may not rest content with proof of title only in the first 
tnstance, and the burden lies on the defendants to show that they have had 
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Description of suit. Period of limit- Time from which period begins 
ation. to run. 


Part VIII.—Twelve years.—(continued.) 


..& possession inconsistent with the title of the plaintiff for more thau twelve 

years before suit. The plaintiff sued to recover possession of certain land, 
together with mesne profits, until recovery of possession, alleging that he 
had obtained possession under his sale, and that his possession was ob- 
stracted by the defendants. Held, that the suit fell under article 142, and 
not 144, of the Limitation Act (XV of 1877), and that it was for the plain- 
tiff to show that he, or those under whom he claimed, had been in posses- 
sion within twelve years before suit.—14 Bom. 458, 

In a suit brought by a vendee to recover possession of immoveable 
property which was not in the possession of his vendor at the time of the 
sale, the defence having raised the point of adverse possession for more 
than twelve years, feld that the onus lay upon the plaintiff to show that 
the claim was not barred by the defendant’s adverse possession by proving 
that his vendor had been in possession within twelve years before the date 
of sale under article 142, Schedule II of the Limitation Act (XV of 1877). 


—16 Bom. 343. 

The plaintiff sued to set aside a mortgage by conditioual sale of cer- 
tain immoveable property belonging to him, made on his behalf during his 
minority, aud for possession of the property. Held that the suit was one 
described in No. 142, sch. ii, Limitation Act, 1877, and not in No. 91 of 


that schedule.—5 Al. 490. 

See I.L.R.,5 Al. 490, noted under art. 91; 5 Cul. 579, noted underfart. 
139; 14 Bom. 279, noted under art. 44; 18 Cal. 642, noted under art. 127. 
When the forfeiture is incurred 


143.—Like suit, when the plain- Twelve years 
or the condition is broken., | 


tiff has become entitled by 
reason of any forfeiture or 
breach of condition. 


144.—For possession of immove- Ditto. When the possession of the de- 
able property or any inte- fendant becomes adverse to the 
rest therein not hereby plaintiff. 
otherwise specially pro- 
vided for. 
Notes. 


Where acertain period is allowed by the law of Limitation, within 
which an instrument affecting a person’s rights or immoveable property 
must be impugned, and the person whose rights or property are affected 
fails to impugn such instrament within that period :— Held, that he will not 
be precluded from availing himself of the longer period allowed for the re- 
covery of immoveable property, provided that he can prove that such in- 
strument is null and void so far as his interests are concerned.—lI. L. R., 


12 Cal. 69. 
Possession taken by a trespasser during the currency of an Jjarva lease 


@voes not become adverse to the zemindar (lessor) until upon the expira- 
tion of the term, and a suit for possession may be brought within 12 years 
of that date under the provisions of art. 144 of the Limitation Act. Krish- 
na Gobind Dhur v. Hari Churn Dhur, I. li. R., 9 Cal. 367, followed.—13 


Cal. I0L. 
After the sale of a shurein an estate under the provisions of Act XT 


71 
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of 1859, a suit was brought to establish a mokurari lease, as an incum- 
brance under sec. 54, upon the share in the hands of the purchaser. This 
share having been held by several successive benami holders, the main 
question was whether those who had granted the mokurari were entitled 
to all or to any, and what part, of the land comprised in their grant; and 
as to this point the most important fact was the actual possession or receipt 
of the rents ; this being also material in regard to limitation under Act 
XV of 1877, sch. If, Art. 144, the twelve years’ bar commencing from the 
date of possession first held adversely. The mokuraridar having granted 
 dur-moknurari lease of part of his holding, which was afterwards surren- 
dered for good consideration, ikrarnamas to this effect were executed, but 
not being registered were not receivable in evidence. Held, that to prove 
a formal deed of reconveyance was not necessary—the receipt of the money 
and the relinquishment of possession sufficiently showing what had become 
sof the dur-mokurari interest. ‘The mokurari lease having been established 
as to so much only of the lands as were covered by the title proved, the 
decree below, although no question of apportiontment had been raised, was 
conditional that the whole rent reserved should be paid: Held, that this 
condition should have been omitted, the amount of rent being determin- 
able by a future proceeding if necessary.—14 Cal. 109. 


The plaintiff Gossain Dalmar Puri’s predecessor in title, one Gossain 
Gachmi Narain Puri, acquired the share of 2 annas and 8 pies in certain 
mouzahs by purchase at a sale held in execution of his own decree against 
one Het Narain Singh, and in September 1874 obtained symbolical posses- 
sion. In December 1874, Het Narain Singh, and his co-sharers, granted « 
perpetual Jease to one Gokulanund, reserving a nominal rent. Subsequent- 
ly Gossain Lachmi Narain Puri brought a suit for possession of the 2 annas 
and 8 pies share against Het Narain Singh and his co-sharers, and after 
the death of Gossain Lachmi Narain Puri, Gossain Dalmar Puri obtained 
a decree. In March 1882, Gossain Dalmar Puri obtained symbolical pos- 
session in execution of that decree. On the 29th January 1887, Bepin Be- 
hari Mitter purchased at a sale in execution of a decree against Gokula.- 
nund,the right of the latter as lessee, and obtained, through the Court, sym- 
bolical possession of the same. Gossain Dalmar Puri then instituted this 
suit to recover possession of the said 2 annas and 8 pies share against Be- 
pin Behari Mitter, aud Gokulanund in December 1887, that is, 13 years 
after the grant of the lease by Het Narain Singh and his co-sharers to 
Gokulanund. The defence set up was limitation. Held, thatthe suit was 
barred by limitation. Held also, that when the lease purports to be a per- 
petual lease without reversion to the grantors, and no rights reserved to 
them, but only a nominal rent, symbolical possession as against the gran- 
ters would not be effective against the lessee, and thus save the bar in 
dimitation.—18 Cal. 520. 


The manager of a Nambudri family in Malabar having demised cer- 
tain land on kanam in 1868, was removed from his position as manager in 
1875. In 1883 his successor sued to eject the kanam-holders :—Held, that 
the suit was barred by limitation.—9 Madr. 244 and 482. 


in a family of three undivided brothers, an estate was purchased by 
the eldest as manager, on whose application a fourth party, a sister’s 
husband, was recorded in the revenue records as a co-proprietor with them. 
The latter, even if he by joining in the purchase had become entitled to an 
undivided fourth share in the estate, did not thereby become a member of 
the undivided family ; and the members of it would not have had a right 
to succeed to his fourth share, which would have descended to his own 
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heirs ; the other three-fourths which he would not have inherited going 
by survivorship among the members of the fumily. A son of the eldest 
brother obtained, by the deaths of his father and uncles, sole possession of 
the whole estate :— Held that he did not take the one-fourth share above 
mentioned by any right of inheritance, and that, in the absence of proof 
that his possession of it was by authority of the fourth recorded co-proprie- 
tor, his possession must be presumed to have been adverse to the latter 
and to any one claiming through him, It followed that a snit to obtain: 
from those claiming through the son who was now dead, the one-fourth 
share, brought more than twelve years after possession taken by the son, 
by a purchase relying on a title through the fourth co-proprietor was bar- 
red by limitation under article 144 of the second schedule of Act XV of 
1877.—9 Madr. 482. 

A defendant has a right to set up the plea of tenancy, and at the same 
time to rely on the statute of limitations. The plaintiff sued te recover 
possession of certain land. The defendant pleaded that it was incladed in 
@ permanent Jease granted to him in 1849 by the plaintiff’s predecessor in 
title, and that the suit was barred by the law of limitation. It was found 
that the land was not included in the lease. It appeared that there were 
disputes between the parties about the land since 1856, each asserting his 
own right to it. It was contended for the plaintiff that inasmuch as the 
defendant had claimed the land as a tenant, his possession was not adverse 
under article 144 of the Limitation Act XV of 1877. Held that under the 
circumstances the defendant’s possession was adverse. The defendant was 
a trespasser, setting up a pretended tenancy which the plaintiff denied 
throughout. The case, therefore, was to be regarded as one against a tres- 
passer and not as one between landlord and tenant. Dionmoney Dabea v. 
Doorgapersad Mozoomdar 12 Beng. L. R., 274, followed. Tekstni Gowra 
Kumari v. The Bengal Coal Company and others 12 Bom. L. R., 282 dis- 
tinguished.—7 Bom. 96. 

In 1877 the plaintiff applied for a certificate of heirship toone T, ber 
husband’s uncle, who had died in 1876. The defendant opposed the applica- 
tion, and aileged that T had left a will in her favour. On the 28th July, 
1877, the District Judge made an order rejecting the plaintiff’s application, 
and granting a certificate to the defendant. In 1879 the plaintiff brought 
she present suit, claiming to be entitled tothe property left by T. It was 
contended (inter alia) for the defendant that the plaintiff's suit was barred, 
she having failed to apply to set aside the order granting the certificate 
to defendant within one year from the date of that order. The Court of 
first instance overruled the objection, and awarded plaintiff most of her 
claim. The defendant appealed, and the lower Appellate Court reversed the 
lower Court’s decree, holding the suit barred. On appeal to the High Court : 
— Heid, restoring the decree of the Court of first instance, that the plain- 
tiff’s suit was not barred. A certificate of heirship confers only the right 
of management of the property of the deceased, and is intended to give 
security to third persons in dealing with the persun who claims to be the 
heir. Where the right of the person, to whom the certificate is granted to 
be the heir of the deceased, is in coutroversy, there is no necessity to bave 
the order granting him the certificate set aside ; and the question, whether 
the suit to determine the right claimed is in time, is to be determined by 
the sections of the Limitation Act relating to suits for the posssesion of pro- 
perty.—10 Bom. 449. 

Under sec. 39 of the Dekkhan Agriculturist’s Relief Act (XVII of 1879) 
the conciliator to whom application is to be made for an amicable settle- 
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ment of a dispute must be the one appointed for the local area in which 
the agriculturist is residing, and not for the district in which the Iand in 
dispute is situated. The plaintiff was an agriculturist residing in the Ko- 
pargaon Taluka. He purchased the house in dispute from the defendant 
on the 30th January, 1872, but did not get possession. On the 12th Decem- 
ber, 1883, the plaintiff applied to be put into possession under sec. 39 of 
the Dekkhan Agriculturists’ Relief Act (XVII of 1879) to the conciliator 
appointed for the Khatav Taluka where the house in dispute was situate. 
The proceedings before the conciliator lasted until the 19th February, 1884, 
on which day a certificate under section 46 of the Act was granted to the 
plaintiff. On the 20th February, 1884, the plaintiff brought this suit to 
recover possession of the house. The defendant pleaded limitation. The 
plaintiff contended that under section 48 of Act XVII of 1879 the time 
occupied in the proceedings before the conciliator should be deducted in 
computing the period of limitation. Held, that the plaintiff was not entit- 
led to such deduction, as the conciliator, before whom the proceedings had 
been instituted, was not the one appointed for the local area in which the 
plaintiff was residing, as required by sec. 39 of Act XVII of 1879, and had, 
therefore, no jurisdiction to deal witb plaintifi’s application. Held, also, 
that the certificate obtained by the plaintiff was not such a certificate as 
is required by sec. 47 of the Act. Held, also, that the want of a proper 
certificate was not fatal to the suit. As soon as a defect in a certificate be- 
comes apparent, the proper course is for a Court to stay proceedings to en- 
able the plaintiff to make good the defect by producing the requisite cer- 
tificate. Held, further, that the objection to the suit, on the ground that a 
proper certificate had not been obtained, could be taken for tho first time 
in second appeal, as it was an objection affecting the jurisdiction of the 
Courts below. Held, further, that ander article 144 of the Limitation Act 
(XV of 1877) it is not for the plaintiff to prove that he has been in pos- 
session within twelve years before suit, but it is for the defendant to show 
that he has held adversely to the plaintiff for twelve years.—13 Bom. 424. 


The plaintiff having brought a suit to recover possession of mango 
trees growing on his own land, and the lower Courts having found that the 
defendant had, during twelve years preccding the suit, adverse possession 
by taking fruits thereof. Held, that the claim was for possession of an in- 
terest in immoveable property and was governed by the limitation of 
twelve years prescribed by article 144 of the Limitation Act XV of 1877. 
—16 Bom. 353. 

The plaintiff purchased the land in dispute on 20th April, 1876, at a 
Court sale held in execution of a decree against defendant’s father and ob- 
tained symbolical possession threaugh the Court on 7th September. 1876. 
At the date of the sale, and subsequently thereto, the defendant was in ac-, 
tual possession of the land in question. On 5th September, 1888, the plain- 
tiff filed the present suit to recover possession of the land. Held, that the 
snit was time-barred, the defendant’s possession having been adverse to 
the plaintiff for more than twelve years.—16 Bom. 722. 

Where under an instrument a debtor allotted to his creditor his “ aivaj’”’ 
on account of Deshpande Hak and Inam recoverable from the villages and 
undertook not to meddle till the “‘ aivaj” was paid, and the instrument did 
not describe the lands mentioned therein by metes and bounds, but only as 
being in the occupation of certain persons paying so much rent, and con- 
tained a clause that the “ aivaj’ of 63 rupees (the sum total of rents) had 
been allotted and that the creditor might take kabulayats from the occu- 
pants and make the recoveries, held, that the term “ aivaj,” although cap- 
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able of meaning property generally, must from the context of the document 
mean monies or sums. Held, further, that the Janguage of the instrument 
showed a clear intention to appropriate rents as distinguished from tha lands 
themselves. Held, also, that evenif the transaction were regarded asa 
mortgage, it could only be a usafructuary mortgage, which would confer 
noe right to have the property sold. Article 144, schedule II, of the Limi- 
tation Act (XV of 1877) applies to the creditor’s right of possession, and 
the defendant not being in adverse possession for 12 years prior to the ins- 
titution of the suit, his claim was held not barred. It being obligatory upon 
the lower Court to take accounts in the mode directed in the Dekkhan Ag- 
riculturists’ Relief Act (XVII of 1879}, which requires annual resis, and 
that not having been done, the decree was reversed and the case sent back 
to the lower Court to take accounts according to the Act.—16 Bom. 172. 

I died in 1861, leaving a zermindari estate, a moiety of which, at the 
time of bis death, was in the possession of a mortgagee. On the death of 
I the defendants in this suit, who were among his heirs, caused their names 
to be recorded, as his heirs, as the proprietors of such estate, to the exclu- 
sion of the plaintiff in this suit, who was his remaining heir; and they ap- 
propriated to theirown use continuously for more than twelve years the 
profits of the unmortgaged moiety of such estate, and the malikana paid 
by the mortgagee of the mortgaged property. In 1877 the defendants re- 
deemed the mortgage of the morfyaged moiety of snch estate from their 
own moneys. In 1878 the plaintiff sued for the possession of her share by 
inheritance of such estate. Jleld (Srankxre, J., doubting), with reference to 
the mortgaged moiety of such estate, that the possession of the defendants 
in respect of such moicty did not become adverse, within the meaning of 
art. 144 of sch. ii of Act XV of 1877, on the death of I in 1861, but on the 
redemption of such moiety in 1877, ‘‘ adverse possession” under that arti- 
cle meaning the same sort of possession as is claimed, that is to say, in this 
case, full proprietary possession which was not the nature of the possession 
of the defendants until the redemption of the mortgage, and the suit, 
therefore, in respect of such moicty, was within time.—3 Al. 24. 

Property sold in execution of a decree of a Revenue Court vests in the 
purchaser on completion of the sale and payment of the full price. In 
order to perfect bis title it is not necessary that he should obtain a sale- 
certificate or should be put into possession by the Collector. Held, there- 
fore, that a suit by a purchaser at a sale in execution of a decree of a Re- 
venue Court for possession of the property was maintainable, although his 
sale-certificate might be an invalid document, and the Collector had not 
put him into possession.—5 Al. 297. 

Under a registered deed of mortgage dated in May, 1869, the mort- 
gagee had a right to immediate possession ; but by arrangement between 
the parties the mortgagors remained in possession, the right of the mort- 
gagee to obtain possession as against them being, however, kept alive. In 
October, 1869 the mortgagors sold the property, and, thereupon, one R 
brought a suit to enforce the right of pre-emption in respect of the sale 
and obtained a decree, and got the property and sold it in 1871 to D. In 
1883, the mortgagee brought a suit against D to obtain possession under 
his mortgage :—Held, with reference to a plea of adverse possession for 
more than twelve years set up by the defendant that the possession of 
a person who purchased property by asserting aright of pre-emption was 
not analogous to that of an auction-purchaser in execution of a decree, but 
that such person merely took the place of the original purchaser and en- 
tered into the same contract of sale with the vendor that the purchaser 
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Period of limit- Time from whick period beings 


Description of suit. ation. to rum 


Part VIII.—Twelve years.— (continued.) 


was making. There was privity between him and the vendor, and he came 
in under the vendor, and his holding must be taken to be in acknowledg- 
ment of all obligations created by his vendor. Anundoo Moyee Dossee v. 
Dhonendro Chunder Mookerjee distinguished :— Held, also, that although 
it would be material to show that the defendant had in any way by fraud 
been kept out of knowledge of the mortgage, his not having notice of it 
would not otherwise affect bis liability, inasmuch as the principle on which 
Courts of Equity in England refuse to interfere against bona-fide parchas- 
ers for a valuable consideration, without notice, when clothed with the 
legal title, had no applicability in the Courts of British India :—Held, 
under these circumstances that there was no equitable ground why the 
plaintiff’s right under the mortgage, which had priority, should be defeat- 
ed by the defendant’s purchase.—8 Al. 86. 


In 1828 one of several co-mortgagors redeemed an usufructuary mort- 
gage executed in 1822 and obtained possession. The other mortgagors 
brought a suit against the heir of the redeeming mortgagor in 1886, for 
redemption of their shares in the mortgaged property. Held that the 
limitation applicable to the suit was that provided by art. 148 sch. ii. of the 
Limitation Act (XX of 1877); that time ran not from the date of the redemp- 
tion in 1828, but from the time when it would have run against the origi- 
nal mortgagee if he had been a defendant, 7. e., the date of the original 
mortgage of 1822 ; and that the suit was therefore barred by limitation. 
Umr-un-nissa v. Muhammad Yar Khan explained. Nura Bibi v, Jagat 
Narain and Ram Singh v. Baldeo Singh, referred to.—11 Al. 423. 


See I. L. R., 2 Cal. 323, noted under sec. 10 ; 11 Cal. 650, noted under 
art. 136; 10 Madr. 115, noted under art. 131; 10 Al. 485, noted under art. 
141; 5 Cal. 692, noted under art. 89; 19 Cal. 629 & 5 Al. 76, noted under 
art. 91; 6 Al. 231, noted under art. 113; 5 Cal. 938 & 18 Cal. 642, noted 
under art. 127 ; 9 Cal. 367, and 5 Cal. 579, noted under art. 139; 6 Cal. 
311, noted under art. 142; 11 Al. 456, noted under art. 91; 13 Bom, 
221, noted under art. 12; 19 Cal. 646, noted under art. 47; 17 Cal. 137, 
14 Bom. 458 & 14 Madr. 96, noted under art. 142; 15 Madr. 60, noted 
under art. 123. 


Part I1X.—Thirty years. 


145.—Against a depositary or Thirty years The date of the Goposit or pawn. 
pawnee to recover move- 
able property deposited or 
pawnea. 
Note. 


See I. L. R., 18 Cal. 234, noted under sec. 10; 10 Cal. 73, noted nnder 
art. 148. 


146.—Before a Courtestablished Thirty years When any part of the principal or 
by Royal Charter in the interest was last paid on account 
exercise of its ordinary of the mortgage-debt. 


original civil jurisdiction 
by a mortgagee to recover 
from the mortgagor the 
Possession of immoveable 


property mortgaged. 
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Period of limit- Time from which period begins 


Description of suit. ‘ 
ation. to run. 


Part X.—Sixty years. 


147.—By a mortgagee for fore- , Sixty years When the money secured by the 
ciosure or sale. mortgage becomes due. 
Wotes. 

By a mortgage bond tho first defendant mortgaged on the Ist January 
1864, certain property to plaintiffs’ deceased father, with an implied power 
to setl the same if the debt was not satisfied at the expiration of seven years 
from that date. On the 2nd January, 1883, the first plaintiff filed a suit in his 
Own name, as manager of the family, to have the debt realized by the sale of 
the mortgaged property. The third defendant insisted upon plaintiff’s 
other two brothers being joined as co-plaintiffs, and they were so joined on 
the lst March, 1883, at which date both the lower Conrts were of opinion 
that the suit was barred under sec. 22 and article 132 of the Limitation 
Act. On appeal by the plaintiffs to the High Court :—Held, reversing the 
lower Conrt’s decrees, that plaintiffs’ suit was governed by article 147 and, 
therefore, not barred. By the instrument sued on, the property in question 
was mortgaged to the plaintiffs’ father with an implied, if not express, 
power to seli the same in the event of the mortgage debt not being paid at 
the expiration of seven years from the date of the mortgage. The period of 
limitation was sixty years from the Ist January 1871.—I.L.R.,10 Bom. 592. 

An equitable mortgagee by deposit of title-deeds is a mortgagee with- 
in the meaning of article 147, Schedule II of the Limitation Act (XV of 
1877), and the period of limitation for a suit by such a mortgagee is sixty 
years, as therein prescribed. A mortgagee by deposit of title-deeds has 
the right to sue for foreclosure or sale.—14 Bom. 269. 

Where certain Jand was given as security for repayment of a loan 
under an instalment bond which contained an express provision for sale 
of the property in case of default, it was, Held, that the bond was a mort- 
gage-bond, and that art. 147 of the Limitation Act (XV of 1877) applied 
to a suit to recover the instalments due under the bond by aale of the 
mortgaged property. Held, also, that the limitation for the personal re- 
anedy against the mortgagor was three years.—14 Bom. 377. 

A bond contained the following stipulation as regards the liabilities of 
the sureties :—‘‘ In respect of this we have given to you, in writing, as 
@ nazar gahan (1. e., sight mortgage), the fields which belong to ourselves 
and which we ourselves are enjoying............1f we do not pay according 
to contract, you may sell] the said fields through the Court and recover the 
amount. If any balance remains, we will pay it off personally or by 
means of our other property.’’ Held, that the above stipulation created a 
mortgage and not a mere charge on the fields in question, and that article 
147 of Schedule II of the Limitation Act (XV of 1877) applied toa suit 
by the obligee against the surety under the bond to enforce his lien by sale 
of the property mortgaged.—14 Bom. 578. 

See I. L. R., 9 Madr. 218, 12 Cal. 111, 10 Bom. 519, 10 Madr. 509, 13 
Bom. 90, 14 Cal. 730 & 6 Al. 551, noted under art. 132. 


148.—Against a mortgagee to Sixty years When the right to redeem or to 
redeem or to recover pos- recover possession accrues : 
session of immoveable Provided that all claims to redeem, 


property mortgaged. arising urder instrnments of 
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Description of suit. Peried of limit- Time from which period begins 
ation. to run. 


Part X.—Sixty years.—(continued.) 


mortgage of immoveable pro~ 


148.-~Against a mortgagee to 
redeem or to recover pos- perty situate in British Burma, 
session of immoveable which have been executed before 
property mortgared. the first day of May 1863, shall 
be governed by the rules of limi- 


tation in force in that province 
immediately beforethe same day. 


Notes. 


A. right to officiate as priest at funeral ceremonies of Hindus is in 
the nature of immoveable property, and a suit to establish such right there- 
fore falls under art. 148 and not under art. 145 of the Limitation Act.— 


I. L. R., 10 Cal. 73. 

There is a clear distinction as to the onus of proof between cases where 
a plaintiff sues for possession of land by redemption of mortgage and cases 
where the defence to a suit for possession of land is twelve years adverse 
possession by the defendant. In each case the plaintiff must plead his title, 
and if that title is in issue, he must make it out by at least prima facie 
evidence before the defendant can be put to proof of bis defence. Where 
the defence is twelve years adverse possession, the defendant must plead 
and make out the title he alleges, and thus show that the title of the plain- 
tiff, which otherwise had been proved or admitted, was lost. In a suit for 
possession of land by redemption of mortgage, the very nature of which 
presupposes that the possession of the defendant or his predecessor was 
lawful, the plaintiff must in his plaint show the title upon which he relies, 
and therefore a title subsisting at the date of suit. Unless he gives prima 
facie evidence to show that his suit is within time, he fails to prove his 
title or subsisting right to the property. Philipps v. Philipps, Dawkins v. 
Lord Penrhyn, Radha Gobind Roy Sahab v. Inglis. Rao Karan Singh v. 
Rajah Bakar Ali Khan, Rajah Kishen Dutt Panday v. Narendar Bahadur 
Singh, Ram Chandra Apaji v, Balaji Bhaurav, aud other cases referred to. 

Al. 438. 

Where one of several co-mortgagors redeems the whole mortgage he 
thereby puts himself into the position of the mortgagee as regards that 
portion of the mortgaged property which represents the interests of the 
other co-mortgagors, and the period of limitation applicable to a suit for 
redemption brought by the other co-mortgagors is that provided for by Art. 
148 of Sch. ii of the Limitation Act (XV of 1877). Such period begins to 
run from the date when the original mortgage was redeemable and not 
from the date of its redemption by the aforesaid co-mortgagor. Nura Bibi 
v. Jagat Narain and Raghubir Sahai v. Banyad Ali followed : Umr-un- 
nissa v. Muhammad Yar Khan distinguished : Ram Singh v, Baldeo Singh 


referred to.—14 Al. lL. 
See I. L. R., 11 Al. 423, noted under art 144. 


When the period of limitation 
would begin to run under this 
Act against a like suit by a pri- 
vate person. 


Note.—Seo I. L. R., 8 Cal. 230, noted under art. 121. 


149.—Any euit by oron behalf Sixty years 
of the Secretary of State 
for India in Council. 
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Period of limit- Time from which period begins 


sti 
Description of sppeal. Betoun. to run. 


Second Division* : Appeals. 


160.—Under the Code of Crimi- Seven days The date of the sentence. 
nal Proceduref from a sen- 
tence of death passed by a 
Sessions Judge. 
151.—From a decree or order of Twenty days The date of the decree or order. 
auy of the High Courts of 
Jadicature at Fort William, 
Madras, and Bombay, “ or} 
the Chief Court of the 
Papjab,’} in the exercise 
of its original jurisdiction. 


152.—Under the Code of Civil Thirty days The date of the decree or order 
Procedure§ to the Court of appealed against. 
& District Judge. 


Note,—See I. L. R., 12 Al. 461, noted under sec. 5. 


163.- -Under the same Code, sec. | Thirty days The date of the order refusing the 
601, to a High Court. certificate. 
154.- -Under the Code of Cri- Ditto, The date of the sentence or order 
minal Procedure$ to any appealed against. 
Court other thana High 
Court. 
Note. 


In computing the period of Limitation prescribed for an appeal from 
a sentence of a Criminal Court by art. 15% the time taken in forwarding 
ap application by a prisoner for a copy of the judgment and in transmit- 
ting the same from the Court to the jail must be excluded. In the case of 
such appeals, presentaion of the petition of appeal to the officer in charge 
of the jail, is for the purpose of the Limitation Act, equivalent to present- 
ation to the Court.—I. L. R., 9 Madr. 258. 


155.—Under the same Code toa Sixty days The date ofjthe sentence or order 
High Court except in the appeaied against. 
cases provided for by No. 
150 and No. 157. 
166.—Under the Code of Civil Ninety days The date of the decree or order 
Procedure|lto a HighCourt appealed against. 
except in the cases provid- 
ed for by No. 151 and No. 
153. 
Note. 


The mere presentation of an application for review where if is not 
shown that the grounds therefor are reasonable and proper is not a suffici- 
ent reason for admitting an appeal after the period of limitation prescrib- 
ed for such appeal has passed.—I. L. R., 15 Cal. 242. 





# For amendments in Upper Burma, see Reg. X. of 1887, printed at p. 458, infra. 
+ See Act X. of 1882, sec. S. 
tT Inserted by the Panjab Courts Act (XVII. of 1877), sec. 18. 
§ See Act XIV. of 1882, sec. 8. $ See Act X. 1882, sec. 8. 
"| See the Burma Courts Act (XVII. of 1875, secs. 37 and 83. 
{| Bee Act XIV. of 1882, seca, 37, 65, 88, and 85. 
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Description of appeal and Period of limit- Time from which period begins 
application. ation. to run. 


Second Division : Appeals.—(continued.) 


218'7.—Under the Oode of Crimi- Six months The date of the judgment appeal- 
nalProcedure*from a judg- ed against. 
ment of acquittal. 


Third Division : Applications. 


3158.— Under the Code of Civil Ten days When the award is submitted to 
Proceduref to set aside an the Court. 
award. 

259.—For leave to appear and Ditto. When the summons is served. 


defend a suit under Chap- 
ter XX XIX of the Code of 
Civil Procedure.ft 
160 —For an order under sec- Fifteen days When the application for review 
tion 629 of the same Code is rcjected. 
restoring to the file a re- 
jected application for re- 


view. 
160A.§—For a review of judg- Ditto. The date of the decree or order. 
ment bya Provincial Court 
of Smal] Causes or by a 
Court invested with the 
jurisdiction of a Provincial 
Court of Small Canses 
when exercising that juris- 
diction. 
161.—[(This number, which was 
substituted for the original 
by Act XII of 1879,section 
108, has been re-numbered 
as 173A,and transposed by 
Act VII of 1888. ] 
162.—For a review of judgment Twenty days Ditto. 
by avy of the High Courts 
of judicature at Fort Wil- 
liam, Madras, and Bombay, 
“or the Chief Court of the 
Panjab,’’|| in the exercise 
of ita Original jurisdiction. 


388.—By a plaintiff for an order Thirty days The date of the dismissal. 
to set aside a dismissal by 
default. 
164.—By a defendant from an Ditto. The date of executing any pro. 
order to set aside a judg- cess for enforcing the judg- 
ment ex-parte. ment. 
Notes. 


An es parte decree was obtained against a defendant who applied to 
have it set aside under sec. 108 of the Civil Procedure Code. The appli- 


#* See Act X. of 1882, sec. 8. 

+ Nothing io this Act shall bar the right to make an application under the North- 
Western Provinces Rent Act, 1881, to assess to rent. land held rent-free.—See Act XII. 
of 1881, sec. 30, cls. (e) and (f) ; or the right of a malguzarin the Central Provinces to 
saat revenne of land assessed to revenue and held free.—See Act XVILI. of 1881, 
#ec. : 

T See Act XIV. of 1882, sec. 3. 

§ This number has been inserted by the Provincial Small Cause Courta Act (IX. 
of 1887), sec. 36. 

{| Inserted by the Panjab Courts Act (XVII. of 1877), sec. 15. 
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Poriod of limit- Time from which period beings 


Description of application. ation. borane: 


Third Division : Applications.—(continued.) 


cation was made more than thirty days from the date of attaching the de- 
fendant’s property in execution of the decree, but within thirty days of the 
service of the sale proclamation. Held, that the application was barred by 
limitation under art. 164, Sch. II, Act XV of 1877.—I. L. R., 9 Cal. 869. 

An ex parte order was made against S, to whom a certificate under 
Act XL of 1858 had been granted, revoking such certificate, and granting 
it to A, and directing S to deliver the property of the minor to A and to 
render an account of all moneys received and disbursed within thirty 
days. In pursuance of this order a precept or injunction was served on S 
informing her that the certificate granted to her had been revoked, and 
had been granted to A, and directing her to deliver the property of the 
minor to A and to render him accounts of all moneys realized and expend- 
ed within one month. Held that such precept or injunction was a “ pro- 
cess for enforcing” such ez parte order, and that it was “‘ executed’? when 
it was served on S, within the meaning of art. 164 of the Limitation Act, 
1877.—6 Al, 14. 


165.---Under the Code of Civil Thirty days The date of the dispossession. 
Procedure,* by a person 
dispossesed of immoveable 
property, and disputing the 
right of the decree-holder 
or purchaser at a sule in 
execution of a decree to be 
put into possession. | 


Notes. 


Symbolical possession—such as may be given by the Nazirof a Court 
by sticking a bamboo into the ground, or the like—of a dwelling-house, or 
of a share in @ dwelling-house, of which actual possession might have been 
granted, is not such a bona fide possession as will save limitation. A pur- 
chaser of immoveable property, sold in execution of a decree, must, under 
Act XV of 1877, sch. ii., art. 165, if obstructed or resisted in endeavouring 
to obtain possession, apply, within thirty days, to the Court under the di- 
rections of which the execution-sale was held, to be put into actual posses- 
sion ; and if he omits to do so within thirty days from the time when his 
taking possession was first obstructed or resisted, his only remedy is by a 
civil suit. The plaintiffs, on the 3lst January, 1863, purchased a half- 
share inacertain house at sale in execution of a decree, but took no steps 
at the time to take possession ofit. In 1869, the Nazir of the Court was 
directed to put them into possession, and gave them symbolical possession. 
Afterwards, in 1871, the plaintiffs, again with the assistance of the Nazir, 
entered upon, and for the space of about a minute remained in possession 
of one of the rooms in the house, until they were turned out by the defend- 
ants. On the 18th November, 1876, the plaintiff filed a suit, praying for a 
declaration of right, and for a partition and to be put into separate posses- 
sion of the share that might be allowed to them on such partition. Held, 
that neither the symbolical possession given to them in 1869 by the Nazir, 


* See Act XIV. of 1882, sec. 8. 
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Period of limit- Time from which period begins 


Description of application. akion. Pe 


Third Division : Applications.— (continued.) 


nor the momentary and partial possession which they had obtained in 1871, 
was sufficient to save limitation ; and that, as their suit was brought on 
the 18th Nov. 1876, more than twelve years after the 31st Jannary 1863, 
when they first became entitled to possession, it was now barred by limit- 
ation.~—-I. L. BR., 5 Cal. 331. 


A person purchased certain property at a sale in execution of a decree 
in November, 1878 ; his purchase was confirmed, and he obtained a certifi- 
cate of sale on the 23rd May, 1879, from which date he remained in posses- 
sion. The Judgment-debtor applied to have the sale set aside for irregu- 
larity, but his application was dismissed both at the hearing and on appeal. 
He had applied, before the sale took place, to stay the sale, on the ground 
that the right to apply for execution was barred. This application was 
dismissed, but was allowed on appeal. It did not appear that the auction- 
purchaser was a party tothe proceeding, or that he was cognizant of the 
application. Two years from the date of the sale, and one and-a-half year 
from its confirmation, the judgment-debtor, on a summary application, ob- 
tained an order setting aside the sale, and putting the auction-purchaser out 
of possession. Held that the order was erroneous, the Subordinate Judge 
having no power, after the sale had been confirmed, to set aside the sale by 
@ summary order ; and that, under art. 165, sch. ii.,of Act XV of 1877, the 
application for such an order was barred.—7 Cal. 91. 


166.—To set aside a sale in exe- Thirty days The date of the sale. 

cution of a decree, on the 
ground of irregularity in 
publishing or conducting 
the sale, “‘oron the ground 
that the decree-holder has 
purchased without the per- 
-mission of the Court.’’* 


Note. 


In 1879 D obtained a decree against S. S gave security for the satis- 
faction of the decree, where upon D agreed not to take proceedings in exe- 
cution. In breach of this agreement, Din the same year applied for exe- 
cution and sold certain immoveable property belonging to S, of which K be- 
came the purchaser. K did not apply for possession until 1883, in which 
year he applied for and obtained possession of the property. 5S alleged that 
he then for the first time became aware of the sale and that by the fraud 
of D & K he had been kept in ignorance of the execution proceedings taken 
by D in breach of the above-mentioned agreement, and within thirty days 
after K obtained possession, he(S) applied for a reversal of the orders which 
had been passed in the aforesaid fraudulent proceedings. The Subordinate 
Judge held that the application was barred by article 166 and referred the 
applicant to a separate suit to set aside the sale. On application to the 
High Court :—Held, on the authority of Paranjpe v. Kanade, that a separate 
suit would not lie, and that the relief sought by S could only be obtained, 
at all events as against D, by an application under sec. 244 of the Civil 


* The words quoted have been added by Act XII. of 1879, sec. 108. 
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Description of application. Period of limita- Time from which period begins 
tion. to run. 


Third Division : Applications.—(continued.) 


Procedure Code::—Held, also that article 166 did not apply. That article as 
amended by sec. 108 of Act XII of 1879 only applies to applications made 
under sec. 311 or sec. 294 of the Civil Procedure Code seeking to set 
aside a sale on the ground of a material irregularity in publishing or con- 
ducting the sale, or on the ground that the decree-bolder has purchased 
without the permission of the Court.—I. L. R., 9 Bom. 468. 


Thirty days The date of the resistance, ob: 


167.—Complaining of resistance 
struction, or dispossession. 


or obstruction to delivery 
of possession of immove- 

able property decreed or 

sold in execution of a de- 

cree or of dispossession 

in the delivery of posses- 

sion to the decree-holder 

erthe purchaser of such 

property. 

Notes. 


Where a warrant for possession of land in execution of a decree was not 
executed owing to the resistance of the judgment-debtors in September 
1880 and no complaint was made under sec. 328 of the Code of Civil Pro- 
cedure,1877, but a fresh warrant for possession was applied for by and grant- 
ed to the decree-holders, and resistance was again made in January, 1881. 
Held that a complaint by the decree-holders as to the second obstruction 
made within thirty days of the second obstruction was not barred by reason 
of art. 167 of Schedule II of the Limitation Act.—I. L. R., 5 Madr. 113. 


In 1877, at a sale held in execution of a decree, certain property was 
purchased on behalf of the applicant, who was then a minor, by the agent 
nominated by his guardian. An order for delivery of possession was made; 
but a third party having obstructed, the order was returned unexecuted, 
No further proceedings were taken by the agent. The applicant having 
come of age, applied for delivery of possession within three years from tha 
date of his attaining majority, but more than thirty days after the date of 
the obstruction and more than thirty days after he came of age. The Sub- 
ordinate Judge rejected the application as barred, being of opinion that the 
omission to apply, within thirty days from the date of the obstruction, on 
the part of the applicant’s agent, as well as the applicant’s omission to do 
so within a similar period after he came of age, barred the applicant, 
whose remedy lay in a fresh suit. Hela, by the High Court that the appli- 
cation was rightly rejected. It was virtually an attempt to renew the old 
proceedings, and was barred by article 167 of Schedule II of the DLimita- 
tion Act. If the applicant intended to proceed summarily under the Civil 
Procedure Code, he should have taken proceedings within a month after he 
came of age.—-1l Bom. 473. 

See I. L. R., 5 Cal. 595, noted under art. 179. 


168.- -For re-adwission © an Thirty days The date of the dismissal. 
appeal dismissed for want 
of prosecution, 


LAW OF LIMITATION. [Arrs, 169-171. 


Period of limita- Time from which period begins 


Deacription of ar plication. tian. to run. 


Third Division : Applications.—-(contznued.) 


169.—¥For a re-hearing of anap- Thirty days ...; ‘The date of the decree in appeal. 
peal heard ez-parte in the 
absence of the respondent. 

170.—For lenve to appeslasa Ditto. ... The date of the decree appealed 
pauper. against. 


Note. 


Judgment was pronounced by the lower appellate Court, dismissing 
the appeal of the plaintiff, on the 29th March, 1887. The decree was signed 
by the Judge on the ist April, but, in accordance with sec. 579 of the Civil 
Procedure Code, it bore date the day on which the Judgment was pronoun- 
ced. On the 15th April the plaintiff applied for a copy of the decree ; on the 
16th she received notice that the estimate of the costs of preparing the copy 
was prepared ; on the 19th she paid into Court the amount required by the 
estimate. She had notice to attend on the 23rd for delivery to her of the 
copy, and on the 25th she attended and received the copy. On the 12th May 
she presented in the High Court, to the proper officer, au application, under 
sec. 592 of the Code, for leave to appeal as a pauper. Jleld that the appli- 
cation was barred by limitation under art. 170, sch. ii., of the Limitation Act 
C&XV of 1877), and that sec. 5 of the Act did not apply. Per Enar, C. J.—Inu 
computing the period of limitation prescribed for au appeal or for an applica- 
tion for leave to appeal as a pauper, where the decree appealed against is 
not sigued until a date subsequent to the date of delivery of judgment, the in- 
termediate period should, under sec. 12 of the Limitation Act, be excluded 
if the delay in signing the decree has delayed the appellant or applicant in 
obtaining a copy of the decree, and not otherwise, Bani Madhub Mitter v. 
Matungini Dassi referred to. A delay caused by the carelessness or neg- 
ligence of a party applying for copy of decree, such as negligence in coming 
forward to pay the money required, cannot be taken into consideration or 
allowed for in computing the time requisite for obtaining the copy. The 
time requisite, within the meaning of sec. 12 of the Limitation Act, does 
not mean requisite by reason of the carelessness or negligence of the appli- 
cant : it means the time occupied by the officer who has got to provide the 
copy, in making the copy. The important date, with reference to sec. 12 
and art. 170, is not the date when the copy of the decree is delivered, but 
the date when it is ready for delivery to the applicant if the applicant 
chooses to apply, where he has had notice that the copy will be ready on 
that date.—I. L. BR., 12 Al. 79. 


171.—Under section 371 of the Sixty days The date of the order for abate- 
Code of Civil Procedure, ment or dismissal. 
or under that section and 
section 682 of the same 
Code, for an order to set 
aside an order for abate- 
ment or dismissal.* 


* As amended by Act VII. of 1888, sec. 66 Previous to the passing of Act VII. of 
1888 there were four numbers here, Nog. 171, 1714, 171B, and 171C, by force of sec. 
108 of Act XII. of 1879. Nos. 171, 171A, and 171B, as amended by Act XII. of 1879, 
have been repealed by Act VII. of 1888; and in place ef No. 171C, as amended by Act 
XII. of 1879, the present No. 171 has been it o- 


Ags. 172-175.] LAW OF LIMITATION. 


Description of application. Period of limita- Time from which periad begina 
tion, to run. 


Third Division : Applications.— 


172.—By a purchaser at an exes Sixty days The date of the sale. 
cution-sale to set aside 
the sale on the ground 
that the person whose 
interest in the property 
purported to be sold had 
no saleable interest there- 
in. 
173.—For a review of judgment Ninety days The date of the decree or order. 
except in the cases pro- 


vided for by No. 162. 
173A.—For the issue of a notice Ditto When the payment or adjustment 


under section 258 of the is made. 
same Code to shew cause 
why the payment or ad- 
justment therein mention- 
ed shonld not be recorded 


as certified.* 
174.—By a creditor of an insol-} Ditto The date of the publication of 


vent judgment-debtor the schedule. 
under section 853 of the 
Code of Civil Proccdure.f 

3175..--For paymentoft the Six months 
amonnt of a decreet by | 
instalments. ‘ 


The date of the decree. 


Wotes. 

A proviso in a decree made payable by instalments, by which the whole 
amount of the decree is to become due upon default in payment of any ins- 
talment, is a proviso enuring for the benefit of the decree-holder alone, and 
he is at liberty to take advantage of it or to waive it as he thinks fit.—TI. 


L. R., 14 Cal. 352. 

An application to execute a decree, dated 30th August, 1880, was made 
on 25th May, 1881. While the application was pending, the judgment-debt- 
or presented a petition to be allowed to pay the debt by instalments, and 
the decree-holder consenting to this, the Court made the following orders : 
“According to the application of both parties it is ordered that the case be 
struck off, and the decree be returned.’’ The details of the instalments men- 
tioned in the petition were endorsed on the decree by one of the Amlahs of 
the Court, but it did not appear when or by whose order this was done. In 
an application for execution in accordance with this arrangement made on 
7th March, 1885 : Held, that the order was not one recognising or sanction- 
ing the arrangement within the meaning of sec. 210 of the Civil Procedure 
Code, inasmuch as the Court at the time it made the order had no power 
to make any order for instalments, any application for that parpose being 
then barred by art. 175 of Act XV of 1877. The application for execution 
was, therefore, barred under art. 179 as not having been made within three . 
years of 25th May, 1881. Jhoti Sahu v. Bhubun Gir, I. L. B., 11 Cal., 143, 


diasented from.—14 Cal. 348. 


* No. 173A was formerly No. 161, which was substituted for the original by Aet 
XII. of 1879, sec. 108; but Act VII. of 1888 transposes No. 161, and numbers it as 178A. 


T See Act XLY. of 1882, sec. 3. 
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Description of application. 


Third Division 
175A.-—-Under section 365 of 
the Code of Civil Proce- 
dure by the legal repre- 
sentative of a deceased 
plaintiff, or under that 
section and sec. 582 of the 
same Code by the legal re- 
presentative of a deceased 
plaintiff-appellant or de- 
fendant-appellant.* 
175B.—Under section 366 of 
the Code of Civil Prace- 
dure by oa defendant, or 
under that section and 
sec. §82 of the same Code 
by a plaintiff respondent 
or defendant responden t.* 
175C.— Under section 368 of the | 
3 Code of Civil Procedure 
to have the legal repre- 
sentative of a deceased 
defendant made a defen- 
dant, or under that section 
and section 682 of the 
same Code to have the 
legal representative of a 
deceased plaintiff-respon- 
dent or defendant-respon- 
dent made a plaintiff-res- 
pondent or defendant-res- 
pondent.* 


— 


LAW OF LIMITATION. 


yPeriod of limita- 


Six months 


(Arts. 175a-178. 


Time from which period begins 


tion. to run. 


: Applications.—(continued.) 


The date of the death of the de- 
ceused plaintiff or of the de- 
ceased plaintiff-appellant or de- 
fendant-appellant. 


Ditto. The date of the death of the 
deceased plaintiff or of the de- 
ceased defendant-appellant or 
plaintiff-appellant. 

Ditto. The date of the death of the de- 


ceased defendant or of the de- 
ceasod  plaintiff-respondent or 
defendant-respondent. 


Wote.—See I. L. R., 11 Al. 408 & 16 Bom. 27, noted under sec, 368 


of the Civil Procedure Code. 


176.— Under the Code of Civil 
Procedure,f section 516 or 
626, that an award be 
filed in Court. 


Six months 


The date of the award. 


Note. 


The act of an arbitrator, in handing in an award to the proper officer 
of the Court, for the purpose of the award being filed cannot be considered, 
as an ‘application’ within the meaning of the Limitation Act.—I. L. R., 7 


Cal. 338. 


277.—¥or the admission of an Six months 


appealto Her Majesty in 
Council. 


The date of the decree appealed 
against. 


Wote.—See I. L. R., 10 Madr. 373, noted under sec. 12 ; 15 Madr. 169, 


noted under sec. 12. 


178.—Applications for which no 
period of limitation is pro. 
vided elsewhere in this 
schedule,or by the Code of 
Civil Procedure,f sec. 280 


Three years 


When the right to apply accrues. 


® Nos. 175A, 175B, and 175C, have been inserted by Act VII. of 1888, sec. 66. 


+ See Act XIV. of 1883, sec. 3, 


Art. 178.] LAW OF LIMITATION. 577 


Wotes. 


A plaint was filed on 12th March 1875, and the summons to the defen- 
dant to appear and answer issued on 13th March 1875. With the excep- 
tion of an application for substituted service made on 20th March 1875, and 
which was refused, no further steps were taken in the matter until 21st 
March 1878, when the plaintiff applied for a fresh summons to issue, the 
time for the return of the first summons having long since expired. Held, 
that the mere filing of a plaint, or the naked fact that a plaint is on the 
file, will not of itself prevent the operation of the law of limitation, and 
that as no steps had been taken to renew the summons for three years, 
and as no suflicient case to excuse the delay had been made ont, the appli - 
cation was out of time, and should be refused.—I. L. R., 3 Cal. 312. 

When a decree or order makes & sum of money payable by instalments 
on certain dates,and provides that, in default of payment of any inustal- 
ment, the whole of the money shall become due and payable and be re- 
coverable in execution, by art. 178, sch. II of the Limitation Act, limit- 
ation begins to run from the date of the first default, unless the right to 
enforce payment in default has been waived by subsequent payment of the 
overdue instalment on the one hand and receipt on the other. RK obtained 
a decree against D C and K G for a sum of money on 21st June 1880. On 
25th May, 1882, an order was made in terms of the petition of both par- 
ties, providing that the amount of the decree should be paid by five instal- 
ments, the first instalment being due in Jaly 1882, and that in default of 
payment of any instalment the whole amount should be due and recover- 
ablein execution. Default was made in payment of the first instalment, 
nor was there any subsequent payment of that or any other instalment. On 
30th July,1886, R applied for execution of the four last instalments, alleging 
that the first had been paid. Zeld, that the application was barred by limit- 
ation under art. 178, sch. II, Limitation Act, 1877. Hurronath Roy v. Ma- 
heroollah Mollah, B. Ll. R., Sup. Vol., 618; 7 W. R., 21 ; Dalshook Ruttan 
Chand v. Chugan Narrnun, J. L. R., 2 Bom., 356; Ship Dat v. Kalka Persad, 
I. L. R., 2 Al., 443; Cheni Bas Saha v. Kadum Mundul, I. L. R, 5 Cal. 97 ; 
Asmutullah Dalal v. Kali Churn Mitter, I. L. R., 7 Cal., 56; Nil Madhub 
Chuckerbutty v. Ram Sodoy Ghose, I. L. R., 9 Cal. 857; Ram Culpo 
Bhattacharji v. Ram Chunder Shome, I. L. R., 14 Cal., 352; and Chunder 
Komal Das v. Bisassurree Dassia, 18 C. L.R., 243, referred to.—-15 
Cal. 502. 

Applications for probate or letters or certificates of administration do 
not fall within the provisions of article 178 of the Limitation Act.—19 
Cal. 48. 

Neither article 178 nor article 179 of the Limitation Act applies to an 
application to ascertain the amount of mesne profits awarded bya decree in 
accordance with the provisions of sections 211 or 212 of the Code of Civil 
Procedure.—19 Cal. 132. 

Government is not entitled to any exemption from the provisions of 
the Indian Limitation Act, 1877, relating to applications. Held, therefore, 
that an application by Government under sec. 411 of the Code of Civil Pro- 
cedure to recover the amount of Court fees from a party ordered by the de- 
cree to pay the same was subject to the provisions of art. 178 of the Indian 
Limitation Act, 1877.—4 Madr. 155. 


Article 178 does not affect an application under Act XXVIT of 1860 


for a certificate to collect debts due to the estate of a deceased person.—¥8 
Madr. 207. 
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LAW OF LIMITATION. [Art. 178. 


An application by an appellant to make the represen tative of a deceas- 
ed respondent party to the appeal does not fall under art. 171B, but uuder 


art. 178.—9 Madr. 7, 


Where a review of judgment has been applied for, and, after notice to 
the other side, refused, the period during which such application was pend - 
ing cannot be excluded in computing the period of limitation for execution 
of the decree uuder art. 179 (3) of sch. IL of the Indian Limitation Act. 
Semble.—An application for refund of moneys-levied in execution of a decree 
subsequently reversed on appeal is not governed by art. 179 but by art. 175 
of sch. II of the Limitation Act.—10 Madr. 66. 


An application for execution of a decree having been made in 1880, 
certain land was attached as being the property of the judgment-debtor 
(deceased). His children thereupon claimed the land and the attachment 
was raised. Upon this, the judgment-creditor sued toestablish his right 
to sell the land in execution and obtained a decree in 1882, which was con- 
firmed on appeal in 1883. Tn 1885, the judgment-creditor again applied for 
attachment and sale of the same land :— Held, that the application was 
barred by limitation.—Paras Kam v. Gardner, I. L. R., Al. 355, dissented 
from,.—10 Madr. 22. 


A obtained %» money decree against Bon the 25tb January 1872, in 
execution of which, property belonging to B was sold on the 9th of Sep- 
tember 1874, A himself becoming the purchnser. The sale was confirmed 
on the 9th of October 1874, but the certificate of sale was not issued till 
the 23rd January 1878. A applied for possession on the 2nd of April 1879. 
Held that the right to apply for possession contemplated in secs. 263 and 
264 of the Civil Procedure Code (Act VIII of 1850) corresponding with 
secs. 318 and 319 of the Civil Procedure Code (Act X cf 1877) accrued on 
the date the certificate of sale was issued, and not on that on which the 
siule was confirmed, and that, thoreforc, tho period ct limitation against 
the purchaser counted from the former date.—3 Bom, 433. 


Where an application for a certificate of sale was made five years 
and a half after the confirmation of the sale: /Zeld that it was barred by 
Art. 178 of sch. II of Act XV of 1877.—5 Bom. 206. 


The applicant purchased certain land at a Court-sale on the 17th 
Fobruary, 1876. The sale was confirmed on the 20th March of the same year. 
The purchaser did not apply for a certificate of sale until the 1lOth March, 
1880. Held that the application was barred by Limitation Act XV of 1877, 
sch. IT, art. 178. Held also that the purchnaser’s right to a certificate of sale 
accrued to him under secs. 256, 257 and 259 of the Civil Procedure Code, 
Act VIII of 1859, on the 20th March, 1876, when the sale was coniirmed. 
—5 Bom. 202. 


Cl. 178, sch. II of the Limitation Act (XV of 1877) is not applicable to 
applications for certificates of sale. The provisions of the Indian Limitation 
Act (XV of 1877) do not apply to applications to a Court to do what it has 
no discretion to refuse, not to applications for the cxercise of functions of a 
ministerial character.—6 Bom. 586. 


An application to amend a decrec, which is found to be at variance 
with the judgment, in accordance with the provisions of sec. 206 of the Civil 
Procedure Code (Act X of 1877) is an application of the kind mentioned 
in No. 178 of sch. II of Act XV of 1877, and as such subject to the limit- 
ation of three years.—4 Al. 23, 


Arr. 178.] LAW OF LIMITATION. 579 


The judgment- debtors against whom a decree had bcen cxecuted appli- 
ed for a refund of money which they alleged had been recovered in execu- 
tion by the decree-holders in excess of what was actually due under the 
decree. Upon this application, an account was taken by order of the Court : 
—Held, that the limitation applicable to the case was that provided by art. 
178, and that the right to apply for the refund of the excess amount paid 
in execution accrued at the time when the account was takenand stated on 
the application of the judgment-debtors in the course of the proceedings 
in execution.—7 Al. 37). 

A decree, which was passed on the 8th December, 188], in a suit on a 
nimple mortgage-bond contained the following provision :—“ If the judy- 
ment-debt is not paid within four months, the decree-holder shall have the 
power to recover it by a sale of the mortgaged property,’ On the 17th 
February, 1885, the decree-holder applied for execution of the decree :— 
#feld that, inasmuch as the decree provided expressly that the decree-hol- 
der might not apply for its execution till afterthe expiry of four months 
from its date, the limitation of art. 178, and not of art, 179, should be ap- 
plied to the case ; and the application for execution having been made with- 
in three years from the 8th April 1882, when the right to ask for execution 
accrued, was vot barred.—8 Al. 56 

Art. 175 of schedule ii of the Limitation Act (XV of 1877) applica 
only to applications made toa Court to exercise powers which, without be- 
ing moved by sach application, it is not bound to exercise, and not to ap- 
plications made to a Court to do acts which it has no discretion to refuse 
todo. It does not govern an application under sec. 206 of the Civil Pro- 
cedure Code, for amendment of a decree so as to bring it into conformity 
with the judgment, it being the bounden duty of a Court, of its own motion, 
to see that its decrees are in accordance with the judgments and to correct 
them if necessary. Goya Prasad v. Sikri Prasad dissented from. The peti- 
tion of Kishan Singh, Kylasa Goundan v. Ramasami Ayyan, and Vithal 
Janardan v. Vithojirav Patlajirav reforred to.—9 Al. 364. 

Rules of limitation are foreign to the administration of criminal justice, 
and itis only by express statutory provision that any rulo of limitation 
could be made applicable to criminal cases. Article 178, sch. ii., Limit- 
ation Act (XV of 1877), must be construed with reference to the wording of 
the other articles, and can relate only to applications ejusdem generis. A 
suit was instituted for possession of certain land on which stood o factory. 
In proof of the claim the plaintiffs filed in Court a sarkhat or lease, 
which was pronounced by theMunsif tobe a forgery. Plaint’ffs appeal- 
ed up to the High Court, where on the 24th June, 1586, the Munsif’s decree 
was affirmed. Defendants then applied to the Munsif for sanction to prose- 
cute the plaintiffs for the offence or using a forged document knowing the 
same to be forged. Munsif refused to sanction the prosecution prayed for ; 
but on application to the Sessions Judge, such sanction was granted. On 
application to revise the Sessions Judge’s order granting sanction it was 
contended that, after the lapse of nearly three years, sanction ta prosecute 
should not have been granted. Held ; that there 1s no fixed period of 
limitation for making applications for sanctions under section 195 of tho 
Criminal Procedure Code.—10 Al. 350. 

See I. L. R., 5 Al. 297, noted under art. 144; 8 Cal. 837, notcd under 
sec, 368 of Civ. P. C.; 8 Cal. 420, noted under art. 171 ; 5 Cal, 139, noted, 
under art. 171 ; 6 Al. 142, noted under sec. 352 of Civ. P. ©.; 4% Bom. 257, 
noted under sec. 318 of Civil Pro. Code. 
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Description of application. 


LAW OF LIMITATION. 


Period of limita- 
tion. 


(Arr. 179. 


Time from which period begins 
to run. 


Third Division : Applications.— (conéznued.) 


179.—For the execntion of a 
decree or order of any 
Civil Court not provided 
for by No. 180 or by the 
Code of Civil Procedure,* 
section 230. 


Three years ; or, 
where a certi- 
fied copy of the 
decree or order 
has been regis- 
tered, six years. 


1. The date of the decree or order, 

or 

2. (Where there has been an ap- 

peal) the date of the final 
decree or order of the Ap- 
pellate Court, or 

3. (Where there has been a re- 

view of judgment) the date 
of the decision passed on 
the review, or 

4. (Where the application next 

hereinafter mentioned has 
been made) the date of ap- 
plying in accordance with 
law to the proper Court for 
. execution, or to take some 
step in aid of execution of 
the decree or order, or 
5. (Where the notice next here- 
inafter mentioned has been 
issued) the date of issuing 
a notice under the Code of 
Civil Proccedure,* sec. 248, or 

6. (Where the application is to 
enforce any payment which 
the decree or order directs 
to be made at a certain 
date) snch date.t 

Erplanation 1.—Where the decree 
or order has been passed sever- 
ally in favour of more persona 
than one, distinguishing portions 
of the subject-matter as payable 
or deliverable to each, the appli- 
cation mentioued in clause 4 of 
this number shall take effect in 
favour only Of such of the said 
persons or their representatives 
as it may be made by. But when 
the decree or order has been 
passed jointly in favour of more 
persons than one, such applica- 
tion, if made by any one or more 
of them, or by hisor their re- 
presentatives shall take effect in 
favour of them all. 

Where the decree or order has 
been passed severally, against 
more persons than one, distin- 
guishing portions of the subject- 
matter as payable or deliverable 
by each, the application shall 
take effect against only such of 
the said persons or their repre- 


* See Act XIV. of 1882, sec. 3. 
+ See Act XII of 1879, sec. 108. 


Art. 179.] LAW OF LIMITATION. 581 


Period of limit- Time from which period begins 


Description of application. akion: Pace 


Third Division : Applications.—-(continued.) 
179.--For‘*the execution of a ‘Three years; or, sentatives ras it may be made 


decree or order of any where a certi- aguinst. But where the decree 
Civil Court not provided fied copy of the or order has been passed jointly 
for by No.180 or by tho decree or order against more persons than one, 
Code of Civil.t Procedure, has been regis- the application, if made against 

.— (contd.) tered, #ix yearr. any one or more of them, or 


aguinst hia or their representa- 
tives, shall take effect against 
them all. 
Explanation TI¥.—*‘ Proper Court’’ 
means the Court whose duty it 
is (whether under section 226 
or 227 of the Code of Civil Pro- 
cedure* or otherwise) to execute 
the decree or order. 
Notes. 
An order dismissing an appeal for default is not a new decree from the 
date of which limitation runs—4. M. H. C. R. 32. 


Per Gari, C. J.,and Markby and Ainslie, JJ. (Kemp and Macrrerson, 
JJ. dissenting).—The periods of limitation prescribed in Sched. II of Act 
IX of 1871 are to be computed subject to the provisions contained in the 
body of the Act. An application made on the 8th January, 1875, to execute 
a decree, the last preceding application having been made on the 8th 
January, 1872, was held to be within the time allowed by Art. 167, Sched. 
II, Act TX of 1871. Per Curiam.—The word ‘suit,’ as used in the Act, does 
not include ‘ applications’.—I. L. R., 2 Cal. 336. 

The words “applying to enforce the decree,’’ in Act IX of 1871, Sch. 
II, Art. 167, mean the application (under sec. 212, Act VIII of 1859, or 
otherwise) by which proceedings in execution are commenced, and not ap- 
plications of an incidental kind made during the pendency of such proceed- 
ings. In cases governed by Act IX of 1871, a decree-holder who has ap- 
plied to the Court simplicitor ‘‘to keep the decree jn force’? may within 
three years from the date of such last named application, obtain execution 
of his decree.—3 Cal. 235. ‘ 

On the presentation of the last of a series of applications made for 
the execution of a decree, the Court is competent to consider the question 
whether, on the date of making a prior application for execution, the de- 
cree sought to be enforced was barred by limitation, and that notwithstand- 
ing the fact that notice of such prior application had been served on the 
judgment-debtor under sec. 216 of Act VIII of 1859. The time prescribed 
by the Limitation Act (IX of 1871) within which applications for execution 
may be made, govern all such applications made during the time that Act, 
was in force.—3 Cal. 518. 

Within 3 years of his first application in execution of a rent-decree 
A, the judgment-creditor, made a second application tosell certain lands, 
the alleged property of B, the judgment-debtor. Third parties intervened, 
who established their claim tothe land. A thereupon brought a regular 
suit, and succeeded in obtaining a decree, declaring tho lands in suit to be 
the property of B. Within a year of the date of this decree, but more than 


3. —_ 
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three years after his first application for execution, A filed a third applica- 
tion for attachment of other lands belonging to B. Held, the application 
was barred by limitation.—3 Cal. 716. 

G sued K, as the legal representative of her deceased husband, S, on 
n bond executed by S in his favour, and obtained a decree. Snbsequently 
he sued K on a bond which she had personally executed in his favour, and 
obtained a decree. On the 7th September, 1875, he applied for execution 
of both these decrees, and S’s landed estate, which stood recorded in K’s 
name, was attached. This estate was sold on the 20th February, 1877, be- 
ing put up for sale in one lot, in satisfaction of both decrees, in accordance 
with an application made by G on the 16th February, and was purchased 
by G for the amount of the decrees. This sale was subsequently confirmed, 
and on the 10th December, 1877, satisfaction of the decrees was entcred up, 
and the execution proceedings struck off the file. Subsequently three of the 
heirs of S in one case, and twoin another, instituted suits against G, claim- 
ing to recover from him such portion of.the proceeds of the sale of S’s pro- 
perty as had been appointed for the discharge of G’s decree against M, and 
such heirs obtained decrees for certain sums, which G was obliged to pay. 
G thereupon, on the 16th May, 1879, applied for execution of his decree 
against M. Held that such application was not one in continuation of that 
made on the 7th September, -1875, but was a fresh application and the ap- 
plication made by G on tke 16th February, 1877, was not one for a step in 
aid of execution, within the meaning of Art. 179, Sch. II of Act XV of 1877. 
from which limitation could be computed, and the application of the 16th 
May, 1879, was barred by limitation.—1 Al. 355; 3 Al. 484; 4 Cal. 415. 

A, the judgment-debtor, opposed an application made by B, the judg- 
ment-creditor, for execution under a decree. This objection was overruled 
on the 17th January, 1876. The appeal by A from this order (B being 
represented and opposing A’s appeal at the hearing) was dismissed on the 
2nd October, 1877. On a second application for execution mado by B on 
the 18th March, 1879 : Heid that such application was barred under Art. 
179, Sch. ii. Act XV of 1877.—5 Cal. 595. 

In a suit for possession of land brought by A against B, C, and D, a 
decree was passed on the 14th of April, 1874, for possession and costs 
against B, C, and D, jointly. This decree was afterwards reversed on an 
appeal by B, who alone claimed the property. A then preferred a special 
appeal in the High Court, and on the 29th June, 1877, the decision of the 
Judge was reversed, and the decree of the Court of first instance restored. 
On the 30th December, 1878, A applied to the Court of first instance for 
execution to issue against Cand D for the costs specified in the decrce 
passed on the 14th of Apri], 1874. Cand D successfully objected in the 
Court of first instance and the lower Appellate Court that more than three 
years having elapsed since the date of the decree, the decree for costs could 
not be executed, the application for execution being barred. Held, on ap- 
peal to the High Court, that inasmuch as B’s appeal related to the whole 
case, and the decree obtained by him dismissing the suit would, if not re- 
versed, have deprived A of his right to any costs at all, A, upon succeed- 
ing in getting the original decree restored upon special appeal to the High 
Court, was entitled to executing such restored decree at any time within 
three years of the order of the High Court.—6 Cal]. 194. 

The terms of compromise in a suit for money provided that the debt 
should be paid by monthly instalments, and that, on the failure to pay 
any three successive instalments, the entire amount should be recoverabla 
by application to exccution tho full decree. The decree was dated the 12th 
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June, 1875 ; the first instalment was due in July, 1875; and the last, in 
October, 1877. Default was made in payment of the first three instalments, 
but the decree-holder did not apply for execution, and accepted subsequent 
payments. On the 13th December, 1879, he applied for execution for the 
amount then remaining due. Held that that the period of limitation pres- 
cribed by Art. 179, Sch. ii. of Act XV of 1877, began to run on the third 
default taking place, and that no subsequent payment could stop limitation 
once begun.—?7 Cal. 56. 


Where a decree is one for possession, with wasilat from the date of 
dispossession to the date of suit, an application for wasilat, if not made 
within three years from the first application in execution, is barred. An 
application made by a judgment-creditor to take out of Court certain 
monies there deposited by his judgment-debtor cannot be considered to be 
an application to the Court to take a step ‘in aid of execution,” and is not, 
theretore, within the meaning of cl. 4 of Art. 179, Sch. ii., of Act XV of 
1877. Bunsee Singh v. Mirxa Nuxuf Ali Beg (22 W. R. 328.) distinguished. 
—8 Cal, 89. 

The plaintiff obtained an ex parte decree on the 7th February 1876, of 
which he applied for execution on the 3lst May, 1876. Thereupon the de- 
fendant applied to sct aside the decree, on the ground that he had had no 
notice of tho suit, and an order was made staying the execution of the 
decree. The defendant’s application was rejected on the 15th of November, 
1876, and an appeal by the defendant, pending which the stay of execution 
was continued, was dismissed on the 19th of December 1877. Previously viz., 
on the 21st of February, 1877, the execution case had been struck off the 
file. Ifeld that, notwithstanding the application was made more than threo 
years after the decree, and the plaintiff was not entitled to any deduction 
of time during which the execution was stayed by order of Court, an ap- 
plication for execution made on the 10th of December, 1880 was, under art. 
179 of Act XV of 1877, not barred, the decree not being final until the 
order dismissing the appeal on the 19th of December 1877.—8 Cal. 248. 


An application for execution of a decree by a mere benamidar is not 
an application in accordance with Jaw within the meaning of art. 179, cl. 4 
of Sch. ii. of the Limitation Act (XV_ of 1877), such as to afford a fresh 
starting point for limitation.—9 Cal. 633. 


A consent-decrec for partition, made between three parties, contained 
a provision that, if the plaintiffs should not have the property partitioned 
within two months from the date thereof, any one of the other parties to 
the suit might obtain partition by executing the decree. One of the parties 
sued out execution, and obtained partition and possession of his own share. 
More than three years after the date of the decree, but less than three years 
from the date of the application just mentioned, another of the parties ap- 
plied for partition under the decree. Held that the application was not 
barred by limitation under the provisions of the Limitation Act (XV of 
1877), Sch. it., Art 179, cl. 3, excp. I.—9 Cal. 568. 


On tho 28th September, 1877, an application was made for execution of 
a decree. Oa the 8th July, 1878, the decree-holder deposited Rs. 2 as nila- 
mee-fees, that is to say, costs for bringing certain property to sale in execu- 
tion of the decree, Ou the 28th March, 1881, a further application for exe- 
cution of the decree was made. Held that the deposit of Rs. 2 nilamee-fees 
on the 8th July, i878, was a step in aid of execution of the decree, and 
that the application of the 28th March, 1881, being within three years from 
the date of the denosit, was not barred by limitation. Quere.—Whether, 
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inasmuch as Act IX of 1871is repealed by Act XV of 1877, and the latter 
Act contains no provision similar to that contained in sec. 1 of Act LX of 
1871, or XIV of 1859 can be-said to have been repealed in respect of suits 
instituted before the Ist of April, 1873.—9 Cal. 644. 


In execution of a decree, dated the 17th January, 1877,the judgment- 
creditor applied on the 13th May, 18738, to have the property of his judg- 
ment-debtor sold on the 16th September, 1878. Subsequently, on the 2nd 
June, 1881, he made a further application to have the decree executed. 
Held that the case was governed by the provisions of Art. 167 of Act TX of 
1871, and not by those of Art. 179 of Act XV of 1877 ; and that as the ap- 
plication had not been made within any one of the periods given in the 
third column of art. 167, it was barred by limitation. Held also following 
Mungal Pershad Dichit v. Grija Kant Laburi(I. L. R., 8 Cal. 51), that 
although there is uo corresponding provision in Act XV of 1877 to that 
contained in sec. 1 of Act IX of 1871, allapplications for execution of a 
decree are applications in the suit) which resulted in that decree. Held fur- 
ther that, under sec. 6 of Act 1 of 186S, the repeal of Act IX of 1871 by 
Act XV of 1877 does not affect any proceedings coramenced before the re- 


pealing Act came into force. Wie Ratausi Kalianji (I. L. R., 2 Bom. 148) 
followed.—9 Cal. 446. 


An application made by a judgment-creditor to take out of Court 
certain monies, the sale proceeds realized by the sales of certain properties 
of his judgment-debtor in a previous execution, cannot be considered to be 
an application to the Court to take a ‘‘ step in aid of execution,” and is not 
therefore within the meaning of cl. 4, Art. 179 Sch. II of Act XV of 1877. 
Hem Chunder Chowdhry v. Brojo Soondury Debee. I. L.R., 8 Cal. 79 ; 
Venkatarayalu v. Narasinha, I. L R., 2 Madr. 174, dissented from.—10 
Cal. 549. 


An application to a Court to issue a proclamation of sale in respect of 
property already attached in execution to a decree, is an application, within 
the meaning of clause 4 of art. 179 Sch. II of Act XV of 1877,“ to take 
somo step in aid of execution of the decree.’’ Chunder Coomar Roy v. Bho- 


gobatti Prosoune Roy, I. Ll. R. 3 Cal. 235 ; 1 C, L. R., 23 explained.—10 
Cal. 851. 


An application for execution of a decree having been made on the 19th 
January 1882 within time, but notin the form prescribed by the Civil 
Procedure Code, inasmuch as it did not contain the right number of the 
suit in which the decree was passed, an order was made on the 19th Janu- 
ary directing the petitioner to amend the application within four days by 
giving the correct number. That order was not complied with, and the 
petition was left on the file of the Court without being disposed of in any 
way till the 2lst September 1882; on which date, more than three years 
having then elapsed since the date of the decree, it was returned to 
the vakeel of the petitioner for amendment within eight days. The 
required amendment was made, and the application again placed on 
the file of the Court on the 22nd September. On an objection being 
taken that the decree was barred, and the execution could not issue. Held, 
following the principles laid down in the case of Syud Mohamed wv. Syud 
Abedoolah, 13 C. L. R., 279, viz,, that it was the duty of the Court to 
dismiss the application when it found that it was informal, and thus to 
give the applicant an opportanity of putting in a proper application, and 
that the decree-holder should not be made to suffer for such omission on 
the part of the Court ; that the former application could not, though in- 
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formal, be treated as a nullity ; and that the application on the 22nd 
September must be taken as having been presented with the object of 
amending the original informal application ; and that it was in conti- 
nuation of the execution proceedings commenced however informally on 
the 19th January 1882 ; and that consequently the decree was not 
barred. Held, also, that the fact of the application having been returned to 
the vakeel for amendment instead of being amended while on the file of 


the Court, made no difference to the application of the above principle.— 
10 Cal. 541. 


A obtained a decree against B in June 1879, and in execution thereof 
some time in 1879 attached certain monies in Court which belonged to his 
Judgment-debtor, and obtained an order for payment out to him. Before 
receiving payment A died, and the execution proceedings were struck off 
on the 3lst January 1880. On the 14th June 1880, and on the- 22nd June 
1881, the widow of A, who had taken out probate, applied to withdraw 
this money from Court, and on the Ist of April 1882 applied for a copy of 
the decree obtained by A, for the purposes of execution. At the time of 
these three applications the widow had not applied for substitution of her 
name on the record in the place of her deceased husband. On the 5th Janu- 
ary 1884 the widow applied to have her name substituted on the record, 


and for execution :-— Held, that the application was barred, as the previous 
applications were not under the circumstances steps in aid of execution, 
~~ Cal. 220. 


Within the period of three years from the date of a decree for arrears 
of rent under. Rs. 500, the judgment-debtor applied for execution of his 
decree without giving a list of the properties which he sought to attach, 
but stating that a list was filed with a previous application, and praying 
that that application might be put up with the present one. Subsequently 
upon an order made by the Court a fresh list was filed after the period of 
a year had elapsed :— Held, that though the application was not in strict 
accordance with the provisions of sec. .237 of the Civil Procedure Code, it 
was still an application under sec. 235, and that execution of the decree 
was not barred, but that it must be limited to the property specified in 
the previous application. Syud Mahomed v. Syud Abedoollab, 12 C. L. B., 
279, followed.—12 Cal. 161. 


On the 19th of March 1880 a decree for money was passed, and on the 
19th of February 1881, certain property belonging to the judgment-debtor 
was sold in execution thereof. On the 22nd of ‘April, 1881 Court passed an 
order confirming the sale. On the 10th of January 1882, the decree-holder 
applied to the Court for a copy of the decree, in order that he might make 
a fresh application for execution. On the 28th of March 1884 he applied 
for execution. The judgment-debtor appeared and pleaded that execution 
was barred by limitation. The Court of first instance held that execution 
was not barred on the ground that the passing of the order of the 22nd of 
April 1881 was sufficient, under the provisions of art. 179, cl. 4 to keep 
the decree alive. The lower Appellate Court also held that execution was 
not barred by limitation, but solely on tbe ground that the application of 
the 10th of January 1882 was sufficient to keep the decree alive. It did not 
appear that the order of the 19th of February 1881 was passed in conse- 
quence of any application by the decree-holder, and neither the application 
of the 10th of January 1882 nor any copy thereof was put in evidence on 
the present application :—AHeld, on appeal to the High Court, that the de- 
cree was barred by limitation.—12 Cal, 441. 
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An application by a judgment-creditor to bring an execution proceeding 
on the file and to record his certificate of the payment of a sum of money 
by the judgment-debtor is an application to take some step in aid of exe- 
-cution of the decree within the meaning of cl. 4.—12 Cal. 608. 


Where a decree is made payable by instalments, and contains a pro- 
vision that, on failure of any one instalment, the whole is to become due, 
the question whether the decree-holder may waive the benefit of the pro- 
vision or must execute his decree within three years from the due date of 
the first instalment of which default is made in payment, is a question purely 
of construction to be decided on the terms of the whole decree in each case. 
On an application for execution of a decree made payable by instalments : 
——Held, that the application was barred by limitation, on the ground that 
the judgment-creditor should have applied for execution within three years 
from the date of the first default in payment.—13 Cal. 73. 

A judgment-creditor applied on the 22nd May, 1882, for execution of 
a decree, dated 7th November 1881, and certain property of the juadgment- 
debtors was attached. Thereupon a claim was preferred by a mortgagee, 
ard on the 10th August, 1882, the judgment-creditor admitted the claim and 
applied that the property might be sold subject to the claimant’s mortgage, 
and the proceeds if any paid over to him in part satisfaction of his decree. 
On the 20th June, 1885, another application was made for execution, and 
on the 29th November, 1886, a third application was made. To the latter 
application objection was taken, and it was contended that the decree was 
barred by reason of more than three years having elapsed between the ap- 
plication of the 22nd May, 1882, and that ofthe 20th June, 1885. Heid, 
that the application of the 10th August, 1882, by the judgment-creditor to 
allow the sale of attached property subject to the mortgage of the claimant 
was “ a step in aid of execution of the decree” within the meaning of art. 
179, Sch. II, Act XV of 1877, and that execution of the decree was there- 
fore not barred.—15 Cal. 363. 

The words “ appeal. presented” in the Limitation Act, 1877, mean an 
appeal presented in the manner prescribed in sec. 541 of the Code of Civil 
Procedure. The words “ where there has been an appeal,” in Art. 179, el. 2., 
of sch. EI, of the Limitation Act, 1877, mean where a memorandum of ap- 
peal has been presented in Court. In execution of a decree against which 
an appeal has been presented but rejected on the ground that it was after 
time, limitation begins to run from the date of the final decree or order of 
the Appellate Court.—16 Cal. 250. 


A plaintiff obtained on the 14th September 1881 a decree against two 
defendants, the decree as against the first defendant being one for partition ; 
and as against the second defendant (who had set up a julkar right on the 
lands claimed to be partitioned, and had contended that partition could 
not be had, and had obtained a partial decree, but had been ordered to pay 
partial costs to the plaintiff), being one for costs. The first defendant alone 
appealed against this decree, but unsuccessfully, his appeal being dismiass- 
ed on the 18th January 1884. The decree-holder applied for execution of 
his decree as against the second defendant for costs in December 1886. Held, 
that the application was not barred, for that limitation ran from the 18th 
January 1884.—16 Cal. 598. 

In a suit brought for a declaration of the plaintiff’s right to hold cer- 
tain property free of a mortgage decree, which had been purchased by one 
G on 13th August 1878, in execution of which decree several applications 
were made to have the name of G substituted for that of the original de- 
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cree-holder, but in none of these applications was any further step taken 
towards execution of the decree, or any order made for substitution of the 
name of G, until 18th July 1885, when after notice under sec. 232 of the 
Civil Procedure Code G’s name was substituted as decree-holder, and exe- 
cution taken out against the mortgaged property, G@ was found to be only 
a benamidar so far as his purchase of the mortgage decree was concerned. 
Held, that G being merely a benamidar, the applications made by him for 
execution of the decree and for substitution of his name as decree-holder 
under sec, 232 of the Civil Procedure Code were not applications made in 
accordance with law within the terms of art. 179 of the Limitation Act, 
1877, so as to prevent the operation of the Law of Limitation. Execution 
of the mortgage decree was therefore barred. Abdul Kureem v. Chukhun, 
5 C. L. R., 253 ; Denonath Chuckerbutty v. Lallit Coomar Gangopadya, I. 
L. R., 9 Cal., 633 ; 12 C. L. R., 145 ; and Mis. Ap. 453 of 1885, unreported, 
followed. Purna Chundra Roy v. Abboya Chundra Roy, 4 B, L. R., App. 40, 
and Nadir Hossein v. Pearoo Thovildarinee, 14 B. L. R., 425, dissented 
from.—16 Cal. 355. 

The application contemplated by Art. 179 of sched. ii. of the Limit- 
ation Act, and described as “an application for the execution of a decree or 
order of any Civil Court, &c., &c.,” is an application within the terms of sec. 
235 of the Civil Procedure Code, that is to say, an application setting the 
Court in motion to execute a decree in any manner set out in the last 
colamn of the form prescribed ; but, having so set the Court in motion, any 
further application, during the continuance of the same proceeding, is an 
application, to take some step in aid of execution within the terms of ol. 4 
in the last column of Art. 179 of the Limitation Act. An application, there- 
fore for the sale of property under attachment, is an application merely in 
aid of an execution then proceeding.—17 Cal. 53. 


Clause 4, Art. 179, Sched. ii of the Limitation Act, 1877, does not in- 
clude a suit to set aside an order passed in a claim case. Rand L obtained 
a decree against B on the 7th March 1881, and in execution of that decree 
certain property belonging to B was attached on the ilth June 1883. There- 
upon a claim was made to the attached property by third parties, and a 
two-thirds share therein was released by the Court executing the decree. 
On the 22nd March, 1884, R and L instituted a suit for a declaration that 
the entire property was liable to be sold under their decree, and obtained a 
decree on the 29th March 1886. This decree was reversed by the lower Ap- 
pellate Court which upheld the order releasing a two thirds share of the 
property, and, on 22nd July, 1887, the High Court affirmed the decree of 
the lower Appellate Court. On the 15th August, 1887, Rand L applied 
for execution of their decree in respect of the remaining one-third share, 
B objected that the application was barred. Held, that the application of 
the 15th August, 1888 was not a continuation of the application of the 11th 
June, 1883 ; Pyaroo Tuhovidarinee v. Nazir Hossein, 23 W.R., 183; Is- 
suree Dassee v. Abdul Khalak, I. L. R.,4 Cal. 415 ; Chandra Prodhan v. 
Gopi Mohun Shaha, f. L. R., 14 Cal., 385; and Paras Ram v. Gardner, F. 
L. R., 1 Al., 355, distinguished. Held, also, that the institution of the suit 
on the 22nd March, 1884, and the appeal to the High Court from the de- 
cree of the lower Appellate Court, were not stepsin aid of execution, 
Akbar Gazee v. Bibee Nufazun, 8 W. R., 99 distinguished.—17 Cal. 268. 


On the 23rd March 1886 the plaintiff obtained a decree in the Court 
of first instance against five defendants, declaring his right to certain 
specific immoveable property, which was, however, modified on an appeal 
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preferred by the defendants, the decree of the lower appellate Court giving 
the plaintiff a decree for only two-thirds of the property claimed, and dis- 
missing his suit in respect of the remaining one-third in favour of defendants 
Nos. 2 and 4. The lower appellate Court’s decree was dated the 13th July 
1886. Against that decree plaintiff preferred a second appeal to the High 
Court, making all the defendants respondents, which appeal was, however, 
dismissed on the 16th June 1887. The plaintiff on the 13th June 1890 
applied for execution of the decree in his favour in respect of the two-thirds 
of the property held to belong to him, and defendants Nos. 1 and 5 object- 
ed on the ground that the right to execution was barred, limitation run- 
ning from the 13th July 1886, the date of the lower appellate Court’s decree 
in the plaintiff’s favour. Held, that limitation ran from the 16th June 1887, 
and that the application was not therefore barred. All the defendants were 
parties to the second appeal, and the Court to which the application was 
made for execution was not bound, befure allowing execution, to go into all 
the circumstances of that appeal and consider whether the decree of the 
lower appellate Court in favour of the plaintiff for the two-thirds of the 
property was or was not practically secure ; the High Court had all the 
parties before it, and, if it had been right to do so, might have altered the 
decree against any of them. Quaere—Whether under such circumstances the 
Legislature could have intended the Court executing a decree to go into 
questions so complicated as to whether in such a case the whole decree was 
or might have been or become imperilled in the Court of Appeal, and 
whether the plain words of article 179 might not be followed with less of 
possible inconvenience and complexity even though in some cases it might 
result in execution of a decree going against a defendant a little more than 
three years after such decree was practically secure aginst him. Nundun 
Lall v. Rai Joykishen cited with approval.—19 Cal. 750. 

Execution is a@ proceeding to enforce a decree of a Court, and comes 
under the head of purely adjective law. Such being the case, the law of 
limitation prevailing at the time of the application must govern.— 1 
Madr. 52. 

Plaintiff obtained a decree against the defendant on the 24th No- 
vember, 1875, and on the 14th October, 1876, he got execution, and sold 
some lands of thedefendant. Onthe 9th February, 1876, he applied to the 
Court for the payment thereout of monies lodged by the purchaser, and 
got on that day the money. In the meantime an appeal was presented by 
the defendant, and dismissed on the 28th March, 1877. The present ap- 
plication for execution was made on the 7th February, 1880. Held, that 
article 179, cl. 2 of the Limitation Act of 1877, which fixes the date of the 
order of the appellate Court, when there is an appeal, as the point from 
which the three years is to count,applied, and that the plaintiff was therefore 
in time. When there is now appeal, the date of the decree or of application 
is the point from which limitation counts, but not where there is an appeal. 
Held further that the application by plaintiff to the Court (9th February, 
1877) for the money paid in by the purchaser was a step taken to aid in 
the execution of the decree.—2 Madr. 174. 

An insufficiently stamped application for execution of a decree may, 
under Art. 179 of Sch. ii. of Limitation Act, 1877, suffice to keep the de- 
cree alive.—6 Madr, 181. 

Certain land having been attached in execution of a decree, the judg- 
ment-debtor applied to the Court to postpone the sale of some of the lands 
untiltothers had first been sold. The vakil for the decree-holder consented 
in part to this application, but insisted that-certain other land should also 
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be sold in the first instance .— Heid, that this act of the Vakil was a suffi- 
cient application to the Court to take a stepin aid of execution within the 
meaning of Art. 179 of Sch. IL of the Limitation Act 1877.—7 Madr. 306. 

On the 16th of September, 1879, A, in execution of a decree against 
V, applied for attachment and sale of certain land, and on the 8th of Janu- 
ary, 1880, the sale was confirmed. The purchaser, having heard that V had 
no title to the land, brought a snit and obtained a decree cancelling the 
sale on the 2nd Apri 1881, and on the 2nd of November 1881 obtained an 
order for restitution of the purchase money, which was thereupon paid to 
him by A. On the 2nd March 1883 A applied for execution of the decree 
by arrest of V :—Held, that this application was barred by limitation.  [. 
L. R.,3 Al. 474, followed ; I, L. R,1 Al. 355, distinguished.—7 Madr. 595. 


The application by a decree-holder for a copy of a decree with intent 
to apply for execution is not a step in aid of execution within the mean- 
ing ofcl. 4 of art. 179 of sch. ii of the Indian Limitation Act, 1879.—Il 


Madr. 336. . 

In a suit for land against several defendants, plaintiff obtained, on 
14th June 1884, a decree against the shares of defendants Nos. 3 and 4, the 
shares of defendants Nos. 5 and 9 being exonerated. The decree-holder ap- 
pealed against that portion of the decree which exonerated the shares of 
defendants Nos. 5 and 9, defendants Nos. 3 and 4 being brought on to the 
record of the appeal as respondents. The appeal having been dismissed, 
the decree-holder applied on 20th October 1877 for execution against tho 
shares of defendants Nos. 3 and 4 :—Held, the application for execution 
was barred by Limitation Act, 1877, sch, ii, art. 179.—12 Madr. 497. 


If it can be gathered from a decree that payments are directed to be 
made on dates or at periods which are sufficiently indicated by the terms 
of the decree the requirements of Limitation Act, sched. II, art. 179, cl. 6, 
are satisfied.—14 Madr. 396. 

An application for execution of a decree was made in February, 1868, 
and proceedings sufficient to bar limitation under Act XIV of 1859, were 
going on till 30th September, 1871. The next application for execution of 
the decree, made in October, 1872, was held to be barred under Act IX of 
1871, as more than three years had elapsed on that day from the date of 
the application in February, 1868. Held also, following Gouree Sunker v. 
Armem Ali (21 Cal. W.R. 309, Civ. Rul.), that an informal application, made 
on 30th September, 1871, in the nature of a petition to the Subordinate 
Judge to give effect to the application of February, 1868, by overruling 
certain objections of the Ccllector, and enforcing execution of the decree, 
was not an application for the execution of a decree such as could bar limit- 
ation under Act IX of 1871.—1 Bom. 59. 

A decree payable by instalments, with a proviso that, in default of pay- 
ment of any one instalment, the whole amount of the decree shall become 
payable at once, is barred, if application for execution be not made within 
three years of the date on which any instalment fell due, and was not paid. 
The payment of instalments subsequent to default in payment of first ins- 
talment at the date specified does not give the judgment creditor a fresh 
starting point.—2 Bom. 356. 

The “application” spoken of in Art. 160, cl. 4, of Sch. ii. to Act IX of 
1871, is merely not such an application asis contemplated by sec. 212 of 
Act VIII of 1859, but includes an application to keep in’ force a decree or 
order. The language of Art. 167, cl. 4, of Sch. ii. to Act [TX of 1871 is wide 
enough to include any application to enforce or keep in force decrees or 
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erders, and, consequently, an application to enforce or keep in force a 
decree by the attachment of a portion of the property of the defendant, 
will keep the decree alive against the residue of his property or his person. 
An order for attachment of a pension in satisfaction of a decree, obtained on 
the 10th December, 1863, was made on 16th April, 1869. After the passing 
of the Pensions Act (XXIII of 1871), the Deputy Collector refused to con- 
tinue paying the pension to the decree-holder, and returned to the Court 
the warrant of execution issued under the order of 1¢éth April, 1869; and 
an order finally disposing of the application for attachment, was made on 
14th June 1872. On 19th June, 1872, the decree-holder presented a fresh 
application, praying that the attachment of the pension might be continued, 
and a letter be written to the Collector, directing him to continue to pay 
the pension to the decree-holder, as directed by the order of 16th April, 
1869. Held that such last-mentioned application came within cl. 4 of Art. 
167 of Sch. ii. to Act IX of 1871, and that, consequently, an application, on 
24th July, 1874, for execution of the decree of 10th December, 1863, was 
not barred. Held also that the decree might properly be enforced against 
property of the defendant, mentioned in the application of 1874, other than 
the property mentioned in the applications of 1869 and 1872.—-2 Bom. 294. 


A decree payable by instalments provided that in default of payment 
of two instalments the whole decree should be executed. The decree-hol- 
der applied for execution of the whole decree on the ground that default 
had been made in payment of the third and fourth instalments. The judg- 
ment-debtor objected that application was barred by limitation, as he had 
made default in payment of the first and second instalments, and three years 
had elapsed from the date of such default. The decree-holder offered to prove 
that those instalments had been paid out of Court. Held that he was entit- 
led to give such proof, in order to defeat the judgment-debtor’s plea of 
limitation notwithstanding such payments had not been certified.—4 Bom. 
130, and also 416. 


The plaintiff obtained a decree against the defendant in 1872. He first 
applied for its execution in 1874, and his application was deposited of on the 
ground that the requisite court-fee had not been paid. His next application 
was in 1876, and it was disposed of because no property could be found to 
satisfy the decree. His third application, made on the 10th of March, 1879, 
was one asking merely that the decree might be kept alive. He now ap- 
plied for the fourth time on the 26th of November, 1881, and sought execu- 
tion of the decree. Held that the law of limitation, applicable to proceedings 
in execution, is not the law under which the suit was instituted, but the 
law iv force at the date of the application for execution, in the absence of 
a legislative provision of the contrary (such as that contained in sec. I of 
Act IX of 1871). The law of limitation, therefore, to be applied to the ap- 
plication of the 10th March, 1879, was Act XV of 1877 ; and inasmuch as 
that application did not ask for any step to be taken towards executing 
the decree, it was not in accordance with Art. 179, Sch. ii. of Act XV of 
1877, and did not save the present application from being barred. Mangak 
Prasad’s case (L. R., 8 I. A., 123) explained.—7 Bom. 459. 

The plaintiff obtained a decree in 1874 and applied for its execution, 
first on the 4th of August, 1875, thenon the 6th of July, 1878, and again 
on the 23rd of July, 1880. The third application was withdrawn with per- 
mission to apply again. On the 30th November, 1882, the plaintiff made 
his present application :—Held, that the present application was not time- 
barred. The rule laid down in sec. 374, of the Civil Procedure Code does 
not apply to applications for execution.-10 Bom. 62. 
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On 15th February, 1872, the plaintiff obtained against the defendant 
a decree for possession upon his mortgage, and in attempting to take pos- 
session was obstructed by Naro, another mortgagee of the defendant, where- 
upon the plaintiff applied for removal of the obstruction, but his applica- 
tion was rejected on the ground that Naro was in possession as mortgagee 
and that the plaintiff was not entitled to possession until Naro’s mortgage 
was redeemed. The plaintiff did not apply for execution any further. In 
1884 the defendant paid off Naro’s mortgage, and on 27th August, 18865, 
the plaintiff presented an application for execution of his decree of 1872. 
On reference to the High Court :—Held, that the execution of the decree 
was barred, no application for execution having been made since 1873. The 
previous application for execution pot having been made under sec. 230 of 
(Act XIV of 1882), the general law of limitation, as laid down in article 
179 of Act XV of 1877, governed the case.—11 Bom. 348. 

If an application for execution of a decree is duly made so aa to sa- 
tisfy the terms of article 179, paras. 4 and 5, of Schedule II. of Act XV of 
1877, but is dismissed, such dismissal does not prevent the application 
from furnishing a point of time for the beginning of a new term of limit- 
ation.—11 Bom. 467. 

The application for execution contemplated in clause (4) of article 179 
of Schedule II of the Limitation Act (XV of 1877, must be one made in 
accordance with law, and asking to obtain some relief given by the de- 
cree, and to obtain it in the mode that the law permits. A decree provided 
that the defendant should pay the plaintiff Rs. 156 within one month, and 
that on receipt of this sum the plaintiff should execute a deed of sale to the 
defendant. The decree was dated 26th January, 188l. The first application 
for execution was madeon the 24th January, 1884, but dismissed for 
plaintiff’s default, The plaintiff made a second application dated 22nd 
January, 1887, praying to be put in possession of a certain house which 
was not awarded by the decree. This application was rejected. On the 
23rd June, 1887, the plaintiff made athird application for execution of the 
decree. /feld, that this application was barred by limitation, having been 
made more than three years after the date of the first application. The 
intermediate application was not an application for execution, nor a step 
in aid of execution, of the decree, inasmuch as it asked for what the de- 
cree did not give. It could not, therefore, keep the decree alive under 
article 179, Schedule II of the Limitation Act(XV of 1877).—13 Bom. 237. 


An application to the Court to order the sale of property which has 
been attached, is an application to take some steps in aid of execution ; 
and as the Civil Procedure Code does not require a formal application, it is 
immaterial whether the application be a verbal one or in writting. Ambica 
Pershad Singh v. Surdhari Lal (I. L. R., 10 Cal. 51) followed.—15 
Bom. 405. 

The plaintiff obtained an ex parte decree against the defendant on the 
10th March 1886. The defendant applied to have the decree set aside. His 
application was finally rejected by the appellate Court on 5th March, 1887. 
The decree-holder presented a darkhast for execution of the decree on 24th 
September, 1889. Held, that the darkhast was time-barred under article 179, 
clause 2 of the Limitation Act (XV of 1877). The appeal referred to in 
that clause is clearly an appeal from the decree or order sough to be exe- 
cuted, and not an appeal from an order of the Court refasing to set it aside. 
The unsuccessful attempts made by the defendants to set aside the ex parte 
decree could not have the effect of expending the period prescribed by law 
for execution of the decree.—16 Bom. 123, 
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Where a redemption decree contained no clause as to the time for pay- 
ment of the mortgage debt, or foreclosure in default of payment, held, that 
the mortgagor could still, after the expiration of three years from the date 
of the decree, execute it by paying the mortgage money, having regard to 
various darkasts presented by him from time to time, provided the darkasts 
complied with the conditions of the Statute of Limitation (Act XV of 1877). 
Dicta to the contrary in Gan Savant Bal Savant v. Narayan Dbond Sa- 
vant (I. L. R., 7 Bom., 4€7) and Maloji v. Sagaji (I. L. R., 138 Bom., 567) 
disapproved of.—16 Bom. 48G@. 


Held that an application under sec. 285 of Act VIII of 1859, being a 
necessary and decided step towards the execution of the decree, was an 
application to enforce or keep in force the decree.—l Al. 525. 


Held by the Full Bench that the date on which an application for the 
execution of a decree is presented, and not any date on which such appli- 
cation may be pending, is “the date of applying” within the meaning of 
this Art. Held by the Division Bench that an application by the decree- 
holder for the stay of execution proceedings is not an application to enforce 
or keep in force the decree.—1 Al. 580. 


An application for the partial execution of a joint decree by one of the 
Gecree holders is not an application according to law (1) and consequently 
has not the effect of keeping the decree in force (2). Where a decree of the 
Sudder Court awarded costs in the lower Court to certain defendants, se- 
parately and to eight sets of defendants, collectively and costs in the Sud- 
der Court to three sets, andthe only applications which were made for de- 
fendants to recover his costs in the lower Court and a fractional share of the 
costs in the Sudder Court awarded to his set of defendants, a subsequent 
application by him and the other defendants for execution of the decree 
was held to be barred by limitation.—1 Al. 231. 


The Munsif gave the plaintiffs in a suit for possession of land and for 
mesne-profits a decree for possession, but dismissed the claim for mesne- 
profits. An appeal was preferred to the Judge, who affirmed the decree 
for possession, and remanded the case to the Munsif, under sec. 351 of Act 
VIII of 1859, to determine the mesne- profits due to the plaintiffs. The Mun- 
sif gave the plaintiffs a decree for certain mesne-profits. Subsequently a 
Bpecial appeal was preferred to the High Court against the Judge’s decree. 
While this was pending, an appeal was preferred to the Judge against the 
decree of the Munsif’s for mesne-profits, and onthe 7th June, 1873, the 
plaintiff again obtsined a decree for mesne-profits. Finally, on the 6th 
March, 1874, the High Court modified the Judge’s decree for possession, 
but did not interfere with the order of remand. Held, on the plaintiff’s ap- 
plying for execution of the Judge’s decree, dated the 7th June, 1873, that 
the limitation for the execution of such decree ran, not from the date of 
such decree, but from the date of the High Court’s decree, which was the 
final decree of the Appellate Court,” and the only ‘‘final decree.”—1 Al. 508. 


On the 3rd March, 1875, an application was made by a decree-holder 
to the Court executing the decree, which did vot, as required by sec. 212 
of Act V of 1859, state the mode in which the assistance of the Court 
was required, whether by the arrest and imprisonment of the judgment-deb- 
tor or attachment of his property but prayed that the Court would, under sec. 
216 of that Act, issue a notice to the judgment-debtor to show cause 
why the decree should.not be executed against him. Under this applica- 
tion notice was issued tothe judgment-debtor on the 28th March, 1875. 
On the 27th April, 1875, the execution case was struck off the file on the 
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ground that the decree-holder did not desire further proceedings to be 
taken. Heid (Per Pearson & Ouprietp JJ.) that, the application was one to 
enforce or keep in force the decree, and furthor that limitation should be 
computed from the date the notice to the judgment-debtor was issued. 
Franks v. Naunek Mal (H. C. R., N.-W. P., 1875, p. 97) impugned. Per 
SPANKIE, J., contra.—1 Al. 675. 


Held that an application to the Court which passed a decree, that it 
may be sent for execution to another Court, is an application to keep such 
decree in force within the meaning of the Limitation Act.—2 Al. 284. 


A decree for the payment of money by instalments directed that, if the 
jadgement-debtor failed to pay two instalments in succession, the decreo- 
holder should be entitled ta enforce payment of the whole amount due 
under the decree. The decree-holder, alleging that a portion of the ninth 
instalment was payablo, and that the whole of the tenth (the last) instal. 
ment was due, applied to enforce payment of the monies due under_the decree - 
Held, Per Pearson, J. that, whether formter instalments had been paid or 
not was immaterial, and the application, being within three years from the 
dates on which the ninth and tenth iustalinents became due, was, within 
time, Spankie, J. refused to interfere in second appeal, inasmuch as the lower 
Appellate Court had found as a fact that there had becn no such default in 
the payment of the former instalments as was contemplated by the decree. 
—2 Al. 291. 


Held that the words “ appeal” and ‘‘ Appellate Court” in art. 179 (2), 
sch. II of Act XV of 1877, include an appoal to Her Majesty in Council. 
Held, therefore, where an appeal had been preferred to Her Majesty in 
Council from a decree of the High Court dated the 18th August, 1871, and 
the High Court’s decree was affirmed by an ordor of Her Majesty in Coun- 
cil dated the 12th August 1876, and an application for execution of the 
High Court’s decree was made on the 15th July, 1879, that under art. 179 
(2), sch. II of Act XV of 1877, the limitation of such application must be 
computed from tho date of the order of Hler Majesty in Council.—2 Al. 763. 


An application for exccution of a decree against one of the scveral 
legal representatives of the deceased judgment-debtor takes effect, for the 
purposes of limitation, against them all.—3 Al. 517. 


An application by a decree-holder for the postponement of a sale in 
execution of the decree on the ground that ke had allowed the judgment- 
debtor time, is not “an application according to law to the proper Court 
for exccution, or to take some step in aid of execution, of the decree,” with- 
in the meaning of art. 179, Sch. II, Act XV of 1877, and limitation can- 
not be computed from the date of such an application.—3 Al. 757. 

An oral application, on a sale of immoveable property in the execu- 
tion of a decree having been adjourned, for the fixing of a fresh date for the 
sale, isan application to enforce the decree. An application to enforce the 
decree made within three years from the date of such an oral application 
will theretore be within time.—3 Al. 139. 


An application by a judgment-debtor, stating that the proceedings in 
exccution had been adjusted, and he had paid the deerce holder Rs. 10 
and would pay him the balance of the decretal amount subsequently, and 
praying that the execution case might be struck off, is an application to 
‘*‘ keep in force the decree,” within the meaning of art. 167, Sch. II of Act 
ix of 1871, and a” step in aid of exccution of tne decrec,” within the mean- 
ing of art. 179, Sch. EL of Act XV vf 1877.—3 Al. 320. 


594 LAW OF LIMITATION. (Arr. 179. 


The holders of a decree by a Civil Court, which directed, inter alia, 
that they should be maintained in possession of a share of a village, by 
cancelment of the order of the settlement-officer directing the entry of the 
judgment debtor’s name in the revenue registers in respect of such share, 
applied for execution of such decree, improperly asking the Court execu- 
ting the decree to order the Collector to amend such entry by the substi- 
tution of their names for that of the judgment-debtor in respect of such 
share, instead of asking it to send such officer a copy of such decree for his 
information, with a view to such amendment. Held that such application, 
not being one in accordance with law, within the meaning of art. 179, sch. 
II of Act XV of 1877, was not one which would keep such decree in force. 
~—4 Al, 34. 

On the 11th July, 1877, a decree was made against B & J, the defend- 
‘ants in a suit, against which J alone appealed, such appeal not proceeding 
on a ground common to him and B. The appellate Court affirmed such de- 
cree on the 20th November, 1877. On the 23rd September, 1880, the hol- 
der of such decrec applied for execution against B. Held that, so far as B 
was concerned, limitation shonld be computed from the date of such decree, 
and not from the date of the decree of the appellate Court, and such appli- 
‘cation was therefore barred for limitation.—4 Al. 36. 

Application for execution of a decree was made on the 22nd Novem- 
ber, 1875, and in pursuance of such application certain property belonging 
to the judgment-debtor was advertised for sale on the 27th March, 1876. 
On the latter date the parties to such decree made a joint application in 
writing to the Court, wherein it was stated that the judgment-debtor had 
made a certain payment on account of such decree, and the decree-holders 
had agreed to give him four months’ time to pay the balance thereof, and 
it was prayed that such sale might be postponed and such time might be 
granted. The Court on the same day made an order on such application 
postponing such sale. The next application for execution of such decree 
was made on the 17th January, 1879. The lower Appellate Court held, 
with reference to the question whether such application had been made 
within the time limited by law, that it had been so made as-under Art. 178 
(6) Sch. ii. of Act XV of 1877, such time began to run from the date of 
the expiration of the period of time allowed to the judgment-debtor under 
the application of 27th March 1876. Held that Art. 179(6) had not any 
relevancy to the present case ; but, inasmuch as the proceedings of the 27th 
March, 1886, might be considered as properly constituting a ‘step in aid 
of execution,’ within the meaning of Art. 179 (4), the application of the 
lith January, 1879, was within time.—4 Al. 60. 

A. decree passed jointly in favour of more persons than one can only be 
legally executed as a whole for the benefit of all the decree-holders, and not 
partially to the extent of the interest of each individnal decree-holder. 
Held, therefore, where one of two persons, in whose favour a decree for 
money had been passed jointly, applied on the 27th April, 1880, for execu- 
dion of a moiety of such decree, and the other of such persons made a similar 
application on the 30th April, 1880, that such applications, not being made 
in accordance with law, were not sufficient to keep the decree in force. Also 
that the illegality of such applications could not be cured by a subsequent 
amended application for the execution of the decree as a whole, preferred 
after the period of limitmtion had expired.—4 Al. 72. 

The words, ‘‘ where there has been an appeal,” in cl. 2, art. 179 of Sch. 
IT of Act XV of 1877, do not contemplate and mean only an appeal from 
the decreo of which execution is sought, but include ,where there has been 
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a review of the judgment on which such decree is based, and au appeat 
from the decree passed on such review. Held, therefore, where there had 
been a review of judgment, and an appeal from @he decree passed on review, 
and such decree having been set aside by the Appellate Court, application 
was made for execution of the original decree, that time began te run, not 
from the date of that decree, but from the date of the decree of the Appel- 
late Court,—4 Al. 274. 


-An application by a decree-holder in the course of an investigation into 
an objection to the attachment of property to have his witnesses summoned 
is an application within the meaning of Art. 179 (4), Sch. ii. of the Limit- 
ation Act XV 1877.—5 Al. 344. 


An application by a decree-holder to be paid the proceeds of a sale of 
property in execution of the decree, is a“ step in aid of execution” of the 
decree, within the meaning of No. 179 (4), Sch. ii. of Act XV of 1877 
(Limitation Act).—6 Al. 366. 


Where an application for appeal was presented to the High Court, but 
rejected, owing tothe memorandum of appeal being insufficiently stamped, 
held that, under such circumstances there had not been an appeal or a final 
decree or order of an appellate Court within the meaning of No. 179 (2) 
of the Limitation Act, so as to give a period from which limitation for exe- 
cution of the decree appealed from could run.—6 Al. 438. 


On the 28th May, 1878, application was made for execution of a decrees 
in pursuance of which certain property was attached and proclaimed for 
sale. On the day fixed for the sale the Court issued an injunction to stay 
the same until a suit, which certain persons who claimed the property had 
instituted, had been decided. On the 4th September, 1882, the suit hav- 
ing been finally decided on the 24th Jauuary, 1881, the decree-holder appli- 
ed for execution. Held that the application might properly be considered 
to be for revival of the former proceedings after removal of the injunction, 
which Art. 178 of the Limitation Act, 1877, rather than Art. 179, war 
applicable, and was within the time from the date of accrual of the 
right apply on the final decision of the suit.—6 Al. 23. 


B, the mortgagee of certain property and N. the mortgagor, and T, to 
whom a part of the mortgaged property had been transferred by sale, for 
the mortgage-money, und the sale of the mortgaged property. On the 24th 
September he obtained a decree, which directed N to pay the money, and 
that it might be realized by the sale of the mortgaged property. T appealed, 
contending, that as the instrument of mortgage was not registered, it was 
not receivable as evidence of the mortgage, and therefore the sale of pro- 
perty had been improperly ordered. N did notappeal. The Court of first 
appeal allowed this contention and set aside the order for the sale of the 
property. The mortgagee preferred a second appeal, and on the 15th Janus 
ary, 1880, the Court of last appeal modified the decree of the Lower Court, 
directing that a part of the mortgage-money might be recovered by the 
sale of the mortgaged property. On the 14th September, 1882, B applied 
for executiou of the decree against N. Held that. the period of limitation 
for the application was governed by Art. 179 0f the Limitation Act, and 
such period would run from the final decree of the appellate Court.—6G 
Al. 14. 


A decree for money was passed in 1871 infavour of two persons jointly, 
In 1883 the decree-holders applied for execution thereof. By previous ap- 
plications for exccution made in 1875, 1877, and 1880 the decree-holders 
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had sought to recover two thirds of the amount of decree :— Held that in- 
asmuch as the previous executions of the decree by some sharers for their 
shares whether strictly allgwable or not, were allowed, and no objections 
at the time were taken, they were good for the purpose of keeping the de- 
cree alive ; and that the judgment-debtor conld not now take exception to 
them as not being applications to enforce the decree within the meaning 
of the Limitation Act. Kungul Pershad Dichit v. Grija Kant Lahiri fol- 
lowed.—7 Al. 282. 


The holder of a decree for money dated the 7th June, 1879, applied on 
the 20th July, 1880, for executiou thereof, but it appeared that in certain 
particulars the decree required correction, and it was therefore ordered, at 
the request of the pleader that the application should be dismissed and the 
decree returned to him for amendment. The next application was made by 
the decree-holder on the ]9th February, 1883 :—Zeld that the application 
of the 20th July, 1880; having been put in and afterwards taken back by 
the decree-holder, the proceeding became to all intents and purposes as 
though no application had been made ; that thercfore it could have no effect 
as an application made in accordance with law for execution within the 
meaning of art. 179; that applying the rule contained in sec. 374 of the 
Civil Procedure Code, in accordance with sec. 647, to the application for 
execution of the 19th February, 1883, the question of limitation must be 
determined as if the first application had never been filed ; and that the ap- 
plication now in question was consequently barred by limitation. Ra- 
manandan Chetti v. Periatambi Shervai dissented from.—7 Al. 359. 


An application to execute anattached decree isa ‘step in aid of exe- 
cution”’ of the original decree, within the meaning of art. 179, inasmuch 
as its object is to obtain money in order to pay off the judgment-debtor, —. 
7 Al. 382. 

Where a decree-holder died without taking ont exccution of his decree, 
and, two days atter his death, his pleader made an application for exccu- 
tion on his behalf, this being the first application of the kind :—Held that, 
inasmuch as the authority of a pleader ceases at the moment of his client’s 
death, the application was invalid, and was not such an application or step 
in aid of execution of the deerce as could save a subsequent application for 
execution by the decree-holder’s heirs from being barred by limitation.—7 


Al. 504, 


An appeal from a decree dated the 8th July, 1879, was rejected by the 
High Court on the 1lith June, 1880, in consequence of the failure of the 
appellants to pay additional court-fees declared by the Court to be leviable. 
On the 23rd December, 1882, an application was filed by the decree-holder 
for execution of the decree :— Held, that the order of the llth June, 1880, 
rejecting the appeal on the pround of deficient payment of court-fee, was 
equivalent to a decree, and therefore the application, being made not more 
a as la from the date of that order, was not barred by limitation. 
—7 Al. ° 


KR, in a suit against S and other persons, obtained a decree on the 24th 
December, 1878, S being exempted from the deeree, and being awarded 
costs against the plaintiff. In executing his decree, R, on the 16th June, 
1880, sought to set off the costs awarded to S against the amount due to 
himself. On the 6th August, 1880, S preferred objections to this course. 
On the 19th July, 1883, S applied for execution of his decree for costs :— 
Held that the application was barred by limitation, inasmuch as art. 179 
(4) requires that the decree-holder should make a direct and independent 


ArT. 179.} LAW OF LIMITATION. 597 


application for execation on his own account, and if was not sufficient to 
satisfy the requirments of the law to offer objections under the circumstances 
under which they were offered in the present case.—7 Al. 893. 


Cl. (2), must be construed as intended to apply without any excep- 
tions to decrees from which an appeal has been lodged by any of the par- 
ties to the original proceedings, and should certainly be applied to cases 
where the whole decree was imperilled by the appeal.—8 Al. 573. 


An application to execute a decree passed,in April, 1880, was made on 
the 19th February, 1884, and rojected on the 26th March, 1884, as being 
beyond, time. This order was upheld on appeal in March, 1885. While the 
appeal was pending the decree holder in May, 1884, applied to the Court 
of first instance to amend the decrce under sec. 206 of the Civil Procedure 
Code, and in December 187-4, the application was granted. In April, 1885, 
an application was made for execution of the amended decree, the decree- 
holder contending that limitation should be calculated from +the date of 
the amendment, and that art. 178 applied to the case :— Held, that No. 179 
and not No. 178 was applicable, that the order rejecting the application of 
the 19th February, 1884, became final on being upheld on appeal, that the 
amendment could not revive the decree or furnish a fresh starting-point of 
limitation, and that the application was therefore time-barred. Mungal 
pee v. Grija Kaut Lahiri and Ram Kirpal v. Rup Kuari referred to.— 

Al. 492. 


Held, following T. D. Bandyopadhya wv. B. L. Mukhopadaya (Tyrrell, 
J., doubting), that an application made by a decree-holder, the object of 
which is that the receipt of certain sums of money paid out of Court may 
be certified, is a ‘“‘step in aid of execution,” such as will keep the decree 
alive, within meaning of the Limitation Act (XV of 1877), sch. ii. No. 179. 
(4). Gansham v». Mukha referred to.—9 Al. 9. 


Sec. 647 of the Civil Procedure Code makes secs. 873 and 374 appli- 
cable to proceedings in exccution of decree. Kifayat Ali v. Ram Singh 
and Pirjade v. Pirjade followed. Tara Chand Megraj v. Kashinath Trim- 
bak and Ramanandan Chetti ». Periatambi Shervai dissented from. A 
first application for execution of a decree was withdrawn by the decree- 
holder on account of formal defects, the Court returning the application, 
but without giving permission to the decree-holder to withdraw with leave 
to take fresh proceedings. fTeld that, with reference to the second paragraph 
of sec. 373 read with sec. 647 of the Codo, the decree-holder was precluded 
from again applying for execution ; but that, even assuming that permis- 
sion to apply again could be inferred from the action of the Court in return- 
ing the application, sec. 374 was applicable so as to make a subsequent ap- 
plication presented five years after the decree barred by limitation, with re- 
ference to art. 179 of the Limitation Act.—10 Al, 71. 


The expression “applying in accordance with law’’ in Act XV of 1877 
(Limitation Act), Sch. ii, No. 179(4), means applying tothe Court to do 
something in execution which by law that Court is competent to do. It does 
not mean applying to the Court to do something which, either to the 
decree-holder’s direct knowledge in fact, or from his presumed knowledge 
of the law, he must have known the Court was incompetent todo. Held, 
therefore that an application to have the judgment-debtor arrested in 
execution of decree, which was in contravention of the termsof sec. 341 
ofthe Civil Procedure Code, and an application to bring mortgaged pro- 
perty to sale, which was in contravention of sec. 99 of the Transfer of Pro- 
perty Act IV of 1882), were not applications “in accordance with law” 
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within the meaning of No. 179 (4) of sch. ii of the Limitation Act.—12 
Al. 64. 


The expression “ step in aid of execution” in Act XV of 1877 (Limi- 
tation Act) sch. ii, No, 179 (4) was intended to cover any application made 
according to law in furtherance of the execution proceedings under a decree. 
It includes applications made by a decree-holder under sec.258 of the Civil 
Procedure Code to enter up part satisfactiou of the decree. Per Mahmood, 
J.—Provided that the Payment asserted in the application was actually 
made,—12 Al. 399. id 


The granting of an application under sec. 206 of the Civil Procedure 
Code to bring a decree into conformity with the judgment does not form 
the starting point of a fresh period of limitation in favour of the decree- 
holder ; nor is such an application a “‘step in aid of execution” within, the 
meaning of art. 179, schedule ii, of the Limitation Act (XV of 1877). Kishen 
Sahai v. The Collector of Allahabad, distinguished.—13 Al. 124. 


Where a decree for possession of immoveable property was passed not 
jointly, but severally, as against all the defendants individually, and speci- 
fically stated the proportions of which they were severally in possession, as 
also the costs separately payable by each of them to the plaintiff ; and 
where two only of the defendants appealed on pleas which did not assail 
the decree in respect of any right or ground common tothe appellants and 
all or any of the non-appealing defendants, but referred merely to the 
specific property alleged to be in the appellants’ hands :—Held by the Full 
Bench (Brodhurst and Mahmood, JJ., dissenting) that a first application 
for execution of the original decree against those defendants who had not 
appealed from it, and which was made five years after the date of the de- 
cree, was barred by limitation, and clause 2 of art. 179, sch. ii of the Limi- 

.tation Act (XV _ of 1877), did not apply so asto make time run from the 
proceedings in the appeal preferred by the other defendants. Thatclause 
applies only to those cases in which the parties to the execution proceed- 
ings were parties to the appeal, or to the class of cases to which sec. 544 of 
the Civil Procedure Code applies. J.P. Wise v. Rajnrain Chuckerbutiy and 
Mullick Ahmad Zumma v. Muhammal Syad approved. Held by Brodhburst 
and Mahmood, JJ., contra, that art. 179, clause 2 must be conatrued as ap- 
plying without any exceptions to decrees from which an appeal has been 
lodged by any of the parties to the litigation in the original suit. Nur-ul- 
Husan v. Muhammad Hasan followed.—13 Al. 1. 


Fhe making of an application by the decree-holder for leave to bid at 
the sale in execution of his decree is ‘“‘a step in aid of execution” within the 
a ae of cl, (4), No. 179, sch. ii of the Limitation Act (Act XV of 1877.) 
—13 Al. 211. | 


W here a decree for redemptian of mortgage stated that the amount due 
under the mortgage sould be paid within four months, but omitted to state 
what the result would be if the mortgage debt was not 80 paid,— Held, that 
it was competent tothe decree-holder to execute such a decree at any time 
within the period of limitation prescribed by Art. 179 of the second schedule 
of Act XV of 1877,—14 Al. 350. 


: See I. L. R., 34 Oal. 348, noted under art. 175 ; 19 Cal. 132, noted art. 
178 ; 7 Cal. 82, noted under secs. 12 and 14 of the Civ. Pro. Code ; 2 Madr. 
1, noted under sec. 216 of Civ. Pro. Code ; 5 Madr. 141, noted under sec. 
230 of the Civ. Pro. Code ; 14 Madr. 252, noted under sec. 231 of the Civ. 
Pro. Code ; 4 Al. 83, noted ‘under art. 75 ; 9 Cal. #80, noted under sec. 19. 


179.] LAW OF LIMITATION. 599 


Period of limita- Time fram which period begins 


Description of application. eign to run. 


Third Division : Applications.—(continued.) 


180.—To enforce a judgment, Twelve years When a present right to enforce 
decree, or order of any the judgment, decree, or order 
Court established by accrues to some person capable 
Royal Charter in the of releasing the right. 
exercise of ita ordinary Provided that,when the judgment, 
original civil jurisdiction, decree, or order has been revived, 
or an order of Her Majes- or some part of the principnl 
ty in Council. money secured thereby, or some 


interest on such money has 
been paid, or some acknowledg- 
mentof the right thereto has 
been given in writing, signed by 
the person liable to pay such 
principal or interest, or his agent, 
to the person entitle thereto or 
his agent, the twelve years shall 
be computed from the date of 
snch revivor, payment, or ac- 
knowledgment, or the latest of 
such revivors, payments, or ac- 
knowledgments as the case 
may be. 


Notes. 


The plaintiff obtained a decree in 1864. The first application for exe- 
cution was made in September 1869 under sec. 216 of the Civil Procedure 
Code (Act VIII of 1859) ; and after notice to the defendant as provided 
thereby, an order was made under that section for execution to issue. In 
September, 1880, an application for execution was made under sec. 230 of 
the Civil Procedure Code of 1877, which repealed Act VIII of 1859. Held 
that the order after notice had the effect of reviving the decree within the 
meaning of art. 180, sch. ii., Act XV of 1877, and therefore the decree was 
not barred by the law of limitation. An order for execution under the Code, 
made after notice to show cause, has, on the original side of the Court, the 
vame effect asan award of execution in pursuance ofa writ of scir facieas 
had under the procedure of the Supreme Court,—. e., 1b creates a revivor 
of the decree. The clause of sec. 230 of Act X of 1877, which prohibits a 
subsequent application for execution, only applies where the previous ap- 
plication has been made under that section, and not where such previous 
application has been made under Act VIII of 1859.—I. L. R., 6 Cal. 504. 


Although an order of Her Majesty in Council may confirm a decree of 
the Court below, that order is the paramount decision in the suit; and any 
application to enforce it, is in point of law, an applicataon to execute the 
order, and not the decree which it confirmed, Such an application is gov- 
erned by art. 180, sch, ii. of Act XV of 1877.—8 Cal. 218. 

The plaintiffs obtained a decree of the High Court of Bombay against 
the defendant on the 22nd February, 1867. The defendant, after the pas- 
sing of the decree against him, resided in Ahmedabad. In July, plaintiff 
assigned his decree to L, who in 1876 assigned it to M. From time to time M 
obtained orders for the execution of the said decree, but was always unable 
to procced to execution. The last order for execution made by the High 
Court was on the 4th February, 1879. In April, 1879, the decree was trans- 
mitted to the Court at Ahmedabad for cxecution, and that Court in Septem- 
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ber, 1879, issued a warrant of arrest against the defendant against the order 
for which the defendant appealed. The said order was confirmed by the 
High Court on 10th February, 1880. In April, 1881, the defendant was in 
Bombay, and M the decree-holder, obtained a summons calling on defend- 
ant to show cause why the decree should not be executed against him. On 
3rd May the summons was made absolute. The defendant appealed, and 
contended that the application for execution was barred by limitation under 
sec. 230 of the Civil Procedure Code (Act X of 1877) which was to be read 
with clause 180 of sch. ii. of Limitation Act, XV of 1877. Held that the ap- 
plication was not barred. Clause 180 of the second schedule of the Limita- 
tion Act, XV of 1877 was intended to be independent of sec. 230 of the 
Civil Procedure Code, and not to be in any way controlled by it. Sec. 230 
does not apply to decrees made by the High Court.—6 Bom. 258. 


The Indian Limitation Act XV of 1877, (Schedule ITI, article 180, ap- 
plies to a judgment of a Court for the relief of insolvent debtors entered 
up in the High Court, in accordance with section 86 of the Statute 11 and 
12 Vic., cap. 21. Although a Court held under the latter statute determines 
the substance of the questions relating to the insolvent’s estate, the pro- 
ceedings in execution and the judgment are the High Court’s. The judg- 
ment is entered up in the ordinary course of the duty cast upon the High 
Court by the law, not by way of special or extraordinary action, but in the 
exercise of its ordinary original civil jurisdiction. Vhe latter expression in 
the charter of 28th December, 1865, being opposed to the ‘ extraordinary” 
jurisdiction, which the High Court may assume, at its discretion, upon 
special occasions and by special orders, includes all such jurisdiction as is 
exercised by the High Court in the ordinary course of luww without any step 
taken to assume it. When an order has been mado, under section 86 of the 
Statute 11 and 12 Vic., cap. 21, that execution be taken out, a present right 
accrues to the Official Assignee to apply for it; and, thercfore, article 180 
of Schedule [1 assigning in reference to judgments of High Courts exercis- 
ing ordinary original jurisdiction, a starting point of time dependiug on 
the accrual of the right to enforce them, is the article applicable,—13 
Bom, 520. 
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SCHEDULES AND INDEX 


CIVIL PROCEDURE CODE 


ACT No. XIV. OF 1882. 
(As amended up to date.) 
RECEIVED THE ASSENT OF HIS EXCELLENCY THE GOVERNOR-GENERAL 
ON THE 17TH MARCH, 1882. 
An Act to consolidate and amend the laws relating to the Procedure 
of the Courts of Civil Judicature. 


WHEREAS it is expedient to consolidate and amend the 
Peas laws relating to the procedure of the 
Courts of Civil Judicature ; It is hereby 


enacted as follows :— 


PRELIMINARY. 

1. This Act may be cited as ‘* The Code of Civil Pro- 

_ Short title. cedure :” and it shall coméinto force on 
Commencement. the first day of June, 1882. 


This section and section 3 extend to the whole of British 
India. The other sections extend to the 


ee whole of British India except the Sche- 
duled Districts as defined in Act No. XIV of 1874. ~ 
Notes. : 


This section applies to Provincial S. C. Courts. 

An appeal lies to the High Court from the Sonthal Pergunnahe i in all 
civil suits in which the matter in dispute is over R. 1,000 in value. —I. a 
R., 10 Cal. 761. 

On 28th September 1877 (7. e., three days before Act X of 1877 came 
into operation), an application was made for the enforcement of a-money- 
decree by attachment (izter alia) of a political pension enjoyed -by the de- 
fendants. Under Act VII of 1859, sec. 216, a notice was issucd on the same 
day to the defendants, calling upon them to show cause why the decree 
should not be execnted. The defendants accordingly appeared on the day 
fixed (at which date Act X of 1877 had come into force), and contended that, 
under sec. 266, cl. g. of that Act, the pension was no longer attachable. Held, 
that all proceedings, commenced and pending when Act X of 1877 became 
law, were, under Act 1 of 1868, sec. 6, to be governed by the law therefore 
in force, the general rule of construction contained in that section not being 
affected or varied by Act X of 1877, secs. land 3; and that a bona 
jide application for enforcement of a decree in a particular way, coupled with 
an order of the Court in furtherance of that object, as much constitutes a 
proceeding in execution commenced and pending as the actual issue of a 


warrant of attachment.—4 Bom. 
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2. In this Act, unless there be something repugnant in 


Iaterpretation-clause. the subject or context— 
zs 6 ‘‘ Chapter’ means a chapter of this 
chapter: Code: 
‘< district ’? means the local limits of the jurisdiction of a 
“ District :"” principal Civil Court of original jurisdic- 
= Diasrice Sourts:: tion (herein after called a‘District Court’), 


and includes the local limits of the ordinary original civil 
jurisdiction of a High Court: every Court of a grade inferior 
to that of a District Court, and every Court of Small Causes, 
shall, for the purposes of this Code, be deemed to be subordi- 
nate to the High Court and the District Court : 


‘‘ pleader ’? means every person entitled to appear and 
plead for another in Court, and includes 
an advocate, a vakil, and an attorney of 
a High Court: 

‘“¢ Government Pleader ” includes also any officer appoint- 
ed by the Local Government to perform 


all or any of the functions expressly im- 
posed by this Code on the Government Pleader : 


‘‘ Collector ” means every officer performing the duties of 
“Collector :” a Collector of land-revenue : 


“¢ decree ” means the formal expression of an adjudica- 
tion upon any right claimed, or defence 
set up, in a Civil Court, when such ad- 
judication, so far as regards the Court expressing it, decides 
the guit or appeal. An order rejecting a plaint, or directing 
accounts to be taken, or determining any question mentioned 
or referred to in section 244, but not specified in section 588, 
is within this definition: an order specified in section 588 is 
not within this definition : 


‘** pleader :”” 


“‘Government Pleader :”’ 


** decree :”’ 


‘‘ order” means the formal expression of any decision of 
é . a Civil Court which is not a decree as 
order : 
above defined : 


‘‘ judgment ’’ means the statement given by the Judge of 


* sudgment :”” the grounds of a decree or order : 
« Judge :” ‘“‘Judge”’ means the presiding officer 
of a Court: 


‘‘ judgment-debtor’? means any person against whom a 
“ judgment-debtor :” decree or order has been made : 
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‘“‘ decree-holder” means any person in whose favour a de- 
cree or any order capable of execution 
has been made, and includes any person 
to whom such decree or order is transferred : 

‘‘ written ” includes printed and lithographed, and ‘‘writ- 

“written :” ing ” includes print and lithography : 

‘‘ signed” includes marked, when the person making the 
mark is unable to write his name; it also 
includes stamped with the name of the 
person referred to: 

* foreign Court”? means a Court situate beyond the limits 

eee eee of British India, and not having authority 
chee aii in British India, nor established by the 
Governor-General in Council: 


‘‘foreign judgment” means the 
judgment of a foreign Court :* 


““ public officer’? means a person falling under any of the 
« public officer:” following descriptions (namely) :— 

every Judge ; 

every covenanted servant of Her Majesty ; 

every commissioned officer in the military or naval forces 
of Her Majesty while serving under Government ; 

every officer of a Court of Justice whose duty it is, as 
such officer, to investigate or report on any matter of law or 
fact, or to make, authenticate, or keep any document, or to 
take charge or dispose of any property, or execute any 
judicial process, or to administer any oath, or to interpret, 
or to preserve order in the Court, and every person specially 
authorized by a Court of Justice to perform any of such 
duties ; 

every person who holds any office by virtue of which he 
is empowered to place or keep any person in confinement ; 

every officer of Government whose duty it is, as such 
officer, to prevent offences, to give information of offences, 
to bring offenders to justice, or to protect the public health, 
safety, or convenience ; 

every officer whose duty it is, as such officer, to take, re- 
ceive, keep, or expend any property on behalf of Government, 
or to make any survey, assessment, or contract on behalf of 


““decree-holder: ” 


“signed 2? 


“* foreign judgment ;’’ 





* For limitation of suite on foreign judgments, see Act XV of 1877, sch. ii., art. 
117, and sec. 3 of this Act, 
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Government, or to execute any revenue-process or to investi- 
gate, or to report on, any matter affecting the pecuniary in- 
terests of Government, or to make, authenticate, or keep any 
document relating to the pecuniary interests of Government, 
or to prevent the infraction of any law for the protection of 
the pecuniary interests of Government, and every officer in 
the service or pay of Government, or remunerated by fees or 
commission for the performance of any public duty- 


And in any part of British India in which this Code ope- 
rates, ‘‘ Government ” includes the Gov- 
vernment of India as well as the Local 
Government. 


; Wotes. 
This section applies to Provincial S. C. Courts. 


A pleader holding a certificate under sec. 12 of Act XX of 1865 ia not 
thereby entitled to be admitted to practise in the Court of Small Causes at 
Calcutta.—1 B. L. R., (A. C.) 45; 10 W. B., 82. 

When a suit is remitted by order of an Appellate Court for re-hearing 
or finding on an issue, the proceedings on such order must be regarded as a 
further proceeding in the trial of the suit, and consequently, under sec. 22 
of Reg. XIV of 1816, a vakil cannot change sides, and bold a vakalatnama 
for the party opposed to the one for whom he appeared at the first hearing. 
—4 M. H. C. R., App. 43. 


The vakil retained by the plaintiff in a suit in which a decree has 
been given for the plaintiff is competent to plead for his client in answer to 
a claim advanced (under the first portion of sec. 246 of the Civil Procedure 
Code, 1859) to property attached in execution of such decree, without the 
production of a fresh vakalatnama.—5 Bom. H.C. R., (A. C.) &3. 


A. vakil of the High Court in Calcutta is entitled to practise as a 
pleader in the Calcutta Court of Small Causes.—2 Ind. Jur., N.S., 133; 7 
W. R., 228. 

, The acceptance of a vakalatnama by a pleader of the High Court should 
in all cases be unconditional.—14 W. R., 7. 


Not merely authorized mukhtars, but other persons generally, are at 
liberty to appoint pleaders by vakalatnamas.—7 W. R., 481. 

' The greatest caution should be exercised by the Courts before acting 
upon statements out of the ordinary scope of the vakil’s authority in the 
particular matter for which he was employed.—6 M. H. C. R., 127. 

.A consent by the vakil of a party to a decree being made binding on 
property other than what the parties to the suit may have an interest in, 
is &® consent to what is beyond the scope of the suit, and can neither be 
binding on the party, nor acted upon by the Court.—2 M. H. C. R., 423. 

When a pleader, in the conduct of a suit, makes admissions on behalf 
of a.cliqnt, the client is bound by such admissions.—5 N.-W. P. H.C. R., 2. 

Pleaders, unless specially empowered so to do, have no authority to 
compromise cases conducted by them.—2 N.-W. P. H. C. R., 149. 

A vakil has no authority under an ordinary vakalatnama to give up a 
portion of the claim alrcady decreed, and any such abandonment will not 


““Government. 
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be binding on his client. When a case is remanded with the specific decla- 
ration that the plaintiff shall obtain ‘ possession of the disputed property,”’ 
the lower Court has no jurisdiction to debar the plaintiff from any portion 


thereof by reason of a relinquishment made by the vakil.—3 B. L. R., 
App. 15. 


A vakil, by his ordinary employment as vakil, enjoys no authority 
authorizing him to transfer a decree.—2 N.-W. P. H.C. R., 195. 

Where a vakil, upon a mistaken view of the law, goes beyond and 
contravenes his instructions, his erroneous consent cannot bind his client. 
—16 W. R., 246. 

A vakil in the Courts of the mofussil is not empowered to make ad- 
missions on points of law on behalf of his client, although he may make 


admissions on points of fact.—Jusoda Koonwar v. Gouree Byjnath Pershad, 
1 Ind. Jur., N. S., 365; 9 W. R., 375. 


A party is bound by the admission of his duly constituted vakil, when 
;the admission is one of a fact which, but for such admission, the opposite 
‘party would have had an opportunity of proving.—9 W.R., 485. 

A distinct admission of liability made by a vakil who represented the 
defendant, and whose authority was not questioned, was held to be suffici- 
ent to warrant a decree in favour of the plaintiff.—-21 W. B., 332. 


The admission of a defendant’s vakil in Court was held to be legal 


evidence of the receipt of money, and to do away with the necessity for 
other proof.—10 W. R., 322. 


It is not within the ordinary scope of a pleader’s duties to relinquish 
any portion of his client’s case without express authority from the client, 


who is not bound by such relinquishment, unless it was authorized by him- 
self.—12 W. R., 279. 


Ordinarily a vakil who is employed to conduct the case on behalf of 
his client has no implied authority tocompromise it. In the absence of any 
express provision in the vakalatnama, he can make no compromise which 
will be binding upon his client, except with his consent.—2 Agra H.C. 
R., 222. ; 

Where a pleader, authorized only to conduct the defence in the usual 
way, pledged his client to relinquish his defence if the plaintiff would assert 
on oath that the defendant was not the owner of the property in dispute, 
it was held that he had exceeded his power, and that his client was not 
bound by his act.—3 Agra H. C. B., 309. 

Where a vakil has undertaken the conduct of a suit, he is bound to 
proceed with it, and cannot sue for his fee, in the absence of a special agree- 
ment, until the suit is completed, unless where the client has dispensed 
with his services.—6 M. H.C. R., 265. 

The rule under Reg. XIV of 1816, sec. 30, that each of two vakils 
appointed by a party to a suit shall be entitled to a moiety of the fees pay- 
able, applies only to cases where they are appointed by the same vakalat- 
nama.—1 M. H. C. BR., 369. 

In a suit for a judicial separation and alimony decided under the In- 
dian Divorce Act (IV of 1869), the only basis for the estimation of plea- 
der’s fees is ten times the amount of alimony for one year.—7 M.H.C.R., 394. 

The fee to be allowed to a pleader upon a petition to the Court to es- 
tablish the right to have a document registered under Act XX of 1866, sec. 
84, was one-fourth of the fee allowable in a regular suit, as was provided 
by Act I of 1846, sec. 7.-—7 Bom. H. C. BR., (A. C.) 182. 
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The provisions of Reg. II of 1827, sec. 52, cls. 1 and 2,and of Act I of 
1846, sec. 7, regarding the award of pleaders’ costs by way of a percentage, 
relate only tocosts as between party and party, and (inasmuch as sec. 52 
of Reg. II of 1827 is, by sec. 6 of Act I of 1846, expressly rendered inoper- 
ative for any purpose except for the purposes of sec. 7 of the latter Act) 
there is not any statutable provision for costs as betwecn pleader and client, 
so that, in the absence of an agreement between them, the pleader is left to 
his remedy on a quantum meruit.—9 Bom. H. C. R., 33. 

An application was made for leave to sue defendant in forma pauperis, 
and he agreed with certain vakils to give them full fees, according to the 
valuation of the claim, in case they shonld succeed in having the application 
rejected. Held that this was a valid ayreement, and that the vakils, hav- 
ing performed their part, were entitled to recover upon it.—2 C. L. R., 166. 

The ordinary rule for assessing the hearing fee according to the mar- 
ket value of the property in suit is not applicable to a suit for partition, 

.and the Court in each such case ought to fix the amount of the fee.—13 C. 
L. R., 253. 

A suit under sec, 15, Act XVI of 1861, was not a summary, but a re-' 
gular suit, and full fees were awarded for pleaders.—9 W. BR., 101. 

A, a pleader, was engaged by B, who was acting on behalf of C, to de- 
fend certain persons charged with the offences of rioting and of having 
causcd grievous hurt. Two of the accused persons were relatives of O. A 
agreed with B that, if all the accused were acquitted, his fee was to be Rs. 
500 ; if the two who were the relatives of C were acquitted, then he was to 
receive Rs. 250; but in the event of none of tho accnsed being acquitted, 
he was to receive only Rs. 40. Before tho trial B paid A Rs. 475; this 
having come to the knowledge of C, be telegraphed, saying that the fee was 
exorbitant, and A, upon being remonstrated with, handed over Rs. 250 toa 
banker to be placed to his (A’s) credit. A alleged that, out of Rs. 225 
which remained with him, he paid Rs. 140 to LB as commission, and that 
Rs. 25 were paid to his mohurir. Held that A was guilty of fraudulent and 
grossly imp o;}-cr conduct. He was suspended from practisiug for the period 
of one year. Per Pontifex, J.—-lf a mukhtar, paid for his services by his 
employer, were to receive in addition, without the knowledge of his 
employer, a percentage or commission from the pleader, he would be 
answerable, not only in the Civil Court, but also in the Criminal Court, 
to a charge of obtaining money improperly from his employer.—1l B. 
L. R., 312. 

A District Judge has no power to remove a vakil against his will from 
a Court to which he has once been allotted, except for a criminal offence, 
misbehaviour, or neglect of duty.—1 Bom. H. C. R., 136. 

A Zillah Judge has no authority to oblige a pleader to leave a Court 
in which he has been practising and to proceed to another.—10 W. R., 332. 

Any charge of misconduct against a pleader or mukhtar holding a cer- 
tificate under Act XX of 1865, other than a recorded conviction of a cri- 
minal offence, must be made and substantiated, and a report submitted to 
the High Court, as provided by sec. 16.—7 W. R., 316. 

A Zillah Judge hasno power, under Act XX of 1865, to suspend a 
pleader of the High Court from practising in the Courts of his district on 
the ground of incompetency. His proper course is to make a representation 
to the High Court.—14 W. R., 217. 

A. Zillah Judge has no authority to initiate proceedings against a plea- 
der of the lower grade under sec. 16, Act XX of 1865, which requires that 
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the inquiry should be made by the Court in which the pleader committed 
the act of misconduct.—-1]1 W. R., 127. 


In a case tried under the provisions of sec. 16, Aet XX of 1865, where 
the subordinate Court is of opinion that the pleader should be acquitted, it 
is not necessary that there should be any rcport to the Judge.—13 W.R., 67. 


It is not expedient that pleaders should by purchase become the per- 
sons entitled to exccute decrees in suits in which they have been entitled to 
execute decrees in suits in which they have been engaged.—2 N.-W. P. H. 
C. R., 46. 


The conduct of a vakil who, having acted in that capacity on behalf of 
a judgment-debtor in certain proceedings in execution of a decree, subse- 
quently became partner with the decree-holder in the purchase of the pro- 
perty, remarked upon. Quwre.~-Whether, under such circumstances, the 
purchase by the vakil, or the purchase by the decree-holder in conjunction 
with him, could not be set asido.—4 B. L. R., (A. C.) 181: 13 W. R., 209. 
See also 17 W. R., 450. 


The Oiicintne Advocate-General having claimed pre-audience, the 
claim was questioned by a senior member of the Bar, but was allowed. eld 
that, down to the transfer of the Government of India to Her Majesty, the 
Advocate-General of the last ludia Company was not entitled as such to 
pre-audience in the Courts without a patent of precedence: that the Attor- 
ney-General and Solicitor-General in England enjoy precedence as repre- 
senting the Sovercign, and not by patent: and that the Advocate-General 
and Officiating Advocate-Genoral for the time being are entitled to similar 
ay iat as the Attorney-General in Mogland.—LBourke’s Rep,, O. C. 
224; A. O. C. 110. 

A ee 8 Court, although it exercises certain powers under the 
Civil Procedure Code, is not a Civil Court within the meaning of see, 15 of 
Act VI of 1871; nor is it subordinate to a District Court within the m ean- 
ing of Act X of 1877, sec, 2.—3 C. L. R., 608. 

Notwithstanding the provisions of scc. 12 of the Court-fees Act (VII. 
of 1370), wn order rejecting a plaint on the ground of its being insufficiently 
stamped is appealable us a “So decree” within the defiuition of * decree” in 
the Oivil Procedure Code as amended by Act XIT of 1879.—G6 C. L. BR., 567. 


Where an appeal Court made a decree or order directing a commission 
to issue directed to an Amin to make a partition of certain property into 
certain specified shares and to allot the shares to the parties to the suit :— 
Held, that such order is a decree. —T. L. t., 12 Cal. 209. 


An order under sec. 396 declaring the iets of the parties in a parti- 
tion suit but leaving their shares to be determined In execution of the de- 
cree, is a ‘‘ decree” ‘within the Incaning of sec. 2 of the Code, an appeal 
therefore lies from such order.—12 Cal. 273. 

An order rejecting a memorandum of appeal as barred by limitation is: 

*“‘ decree ;” it ia therefore appealable, and not open to revision under section 
622. Gujraj Singh ve. aaNet Singh and Dicnatuallah Beg v. Wajid Ali 
Shah distinguished.—7 Al. 42 

The plaintiff’s claim to edeend Aareaid lands was rejected by a Subor- 
dinate Judge on 2lst December 1882. On the Ist February 1883, the plain- 
tiff presented an application for review to the Special Judge appointed un- 
der the Dekkhan Agriculturists’ Relief Act. His application was rejected | 
by that Judge, who was of opinion that the plaintiff’s remedy lay in an ap- 
peal. The plaintiff was not informed of the result of his application to the 
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Special Judge until the following May, at which time the Court of the Dis- 
trict Judge was closed for vacation. On the 3rd June 1883, he presented 
an appeal on the opening of the District Court. The District Judge dis- 
missed the appeal as barred by limitation. On appeal to the High Court a 
preliminary objection being taken that a second appeal would not lie :— 
field, that the order of the District Judge, having the force of a decree, was 
appealable.—9 Bom. 452. 


Section 442 of the Code refers to a case where the plaint on the face of 
it appears to have been filed by a minor. Where in a suit the plaintifis 
described themselves as adults, and on the objection of the defendants an 
issue was raised and inquired into on the question of age :—Held, that the 
order passed under the circumstances, although it professed to have been 
made under sec. 442, must be treated as one rejecting the plaint or dismis- 
sing the suit, on the ground that the suit was instituted by persons who 
were established on the evidence to be minors, and was appealable as a 
decree. The words. “ rejecting the plaint,” in section 2, are not limited to 
the cases provided for in sections 53 & 54. Held, also, that the defendant, 
not having taken an objection to the suit on the ground of the minority of 
the plaintiffs, whilst it was pending in appeal to the High Court, were pre- 
cluded from raising it on remand.—13 Cal. 189. 

On an application under section 232 by the purchaser of a decree to 
be allowed to execute it, two of the judgment-debtors objected that the 
purchase was benamz for the other judgment-debtor, and that they had paid 
off the decree to the original decree-holder. The Munsiff found both ob- 
jections against them, and allowed the purchaser to execute the decree :— 
Held, that the question was one between the parties to the suit or their re- 
presentatives relating to the execution, discharge or satisfaction of the de- 
cree, and that the decision of that question was a decree under sections 2 
and 244 of the Code, and therefore appealable, and a second appeal lay 
therefrom to the High Court.—12 Cal. 610. 


An appeal was preferred against a decree of an Original Court dismis- 
sing a suit, and the Appellate Court sent the case back for the purpose of 
certain evidence being taken, and certified to it. Pending that being done 
the parties applied to the Appellate Court to refer the case to arbitration, 
and that Court referred that application to the Original Court for disposal, 
although the case was still pending in its own file for disposal, Subse- 
quently another application was made to the Original Court to refer the 
case to arbitration, and on the 10th May the record was sent to the arbi- 
trator with directions to submit his award within seven days. On the 
12th September, as the award had not been sent in, the Original Court 
passed an order, recalling the record, and subsequently the award of the 
arbitrator, dated the 12th September, was filed. The Original Court 
thereupon forwarded the record to the Appellate Court for its decision. Ob- 
jections were taken to the award, but overruled, and the Appellate Court 
passed an order directing the case to be sent back to the Original Court, 
with orders to pass a formal decree in accordance with the award of the 
arbitrator :—Held, that a second appeal lay against the last mentioned order, 
inasmuch asit amounted to a decree under the provisions of section 2.— 
12 Cal. 173. 

An order refusing leave to institute a suit under sec. 18 of Act ZX of 
1863 is not a “ decree’’ within the meaning of sec. 2 of the Civil Procedure 
Code, and is not appealable.—18 Cal. 382. 


The ancestors of B mortgaged their share ina certain mehal to A. 
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Subsequently B became entitled to this share in the mehal, and A obtained 
a decree on his mortgage, in execution of which the right, title and interest 
of B was sold and purchased by C. Subsequently to this latter decree and 
sale, B obtained a decree against D for possession of certain lands which 
were proved to belong to this mehal, E then obtained a decree against B, 
in execution of which the right, title and interest of B in this same mehal 
was sold and purchased by F'; C and F transferred their respective rights 
to E. E thereupon, as purchaser of the right, title and interest of B from 
F, applied to execute the decree obtained by B against D. This applica- 
tion was rejected by the Subordinate Judge, but on appeal to the District 
Judge was allowed. B thereupon applied to the High Court to have this 
order set aside :—Held, that the order should be set aside, inasmuch as no 
appeal lay from the order of the Subordinate Judge, the order not being a 
decree within the meaning of secs. 2 & 244 (cls., a, 6b and c).—11 Cal. 150. 


The proceedings contemplated by sec. 396 are proceedings in a suit be- 
fore decree, and in order to enable the Court in that suit to determine exact- 
ly the terms of that decree. Where those proceedings, however, were left 
to be taken in execution of the decree, the High Court, treating it as an 
error in point of form, and without deciding whether or not an objection if 
it had been taken would have been fatal to the proceedings, dealt with the 
case in the same way as was done in Gyan Chunder Sen v. Doorga Churn 
Sen, I. L. R., 7 Cal. 318, regarding the further proceedings taken after de- 
cree declaring the rights of the several parties as proceedings to obtain a 
decree on further consideration. Where in a partition suit an order was 
made inthe course of such proceedings by which the position of some of 
the parties to the suit was determined but no declaration was made of the 
exact rights of each of the parties :—Held, it was a mere interlocutory 
order and no appeal would lie from it. Semble, such an order is not a de- 
cree within the terms of sec. 2. SBholanath Dass v. Sonamoni Dasi, I. L. 
R., 12 Cal. 273, distinguished.—12 Cal. 275. 

Held that an order rejecting an application for permission to sue asa 
pauper, and striking the case off the Court’s file, on the ground that the ap- 
plicant had previously withdrawn the application and entered into a new 
contract with the defendants, was a “ decree” within the meaning of sec. 2 
of the Civil Procedure Code, and appealable as such.—9 Al. 129, 

The defendant in a redemption-suit, against whom a decree had been 
passed, appealed to the High Court, which on his application granted the 
usual stay of execution pending the appeal, upon security being given by 
him. The Subordinate Judge, feeling doubt as to whether the actual value 
of the property or the value atated in the plaint should be regarded in fix- 
ing the security, referred the case to the High Court, under sec. 617 of 
the Civil Procedure Code (Act XIV) of 1882. Held that no reference would 
lie under sec. 617 of the Civil Procedure Code. The question as to the 
amount of the security was a question relating to execution as contemplat- 
ed by sec. 244 of the Code, and, therefore, an order determining that ques- 
tion would be appealable under sec. 2 of the Code.—-12 Bom. 30. 


An order by a District Judge, under sec. 545 of the Civil Procedure 
Code (Act XIV of 1882), refusing to stay execution, is a decree as defined 
in sec. 2, and is therefore appealable.—12 Bom. 279. 

The Court of first instance, being of opinion that the plaint bore an 
insufficient court fee, and the plaintiff not making good the deficiency, 
dismissed the suit after recording evidence, but without entering into the 
merits. On appeal the lower Appellate Court held that the court-fee was 
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sufficient, and remanded the case for trial on the merits. Held that sec. 
158 of the Civil Procedure Code was not applicable to the case; that the 
first Court’s disposal of the suit must be treated as being under sec. 54, 
and was therefore a decree within the meaning of sec. 2, and appealable ag 
such ; and that such appeal was not prohibited by sec. 12 of the Court-fees 
Act. Ajoodha Pershad v. Gunga Parshad (I. L. K., 6 Cal. 249; 6C. L.R., 
567) and Annamalai Chetti v. Cloete (I. L. R., 4 Madr. 204) referred to.— 
11 Al. 91. 


For the purpose of determining the proper appellate Court in a Civil 
suit what is to be looked to is the value of the original suit that is to say, 
the ‘‘amount or value of the subject matter of the suit.”” Such ‘‘ amount 
or value of the subject matter of the suit’? must be taken to be the value 
assigned by the plaintiff in his plaint and not the value as found by the 
Court, unless it appear that, either purposely or through gross negligence, 
the true value of the suit has been altogether misrepresented in the plaint. 
An order of a District Judge returning a memorandum of appeal to be 
presented in the proper Court on the ground that the value of the suit is 
beyond the pecuniary limits of his jurisdiction is not a decree within the 
meaning of sec. 2 of the Civil Procedure Code.—13 Al. 320. 


One B. D. was made a party to an application for execution of a decree 
as one of the representatives of a deceased judgmont-debtor. It had heen 
decided in a previous suit that B. D. wus not related to the juadgment-debtor 
in such a manner that he could becme is legal representative, and in this 
proceeding also he objected that he was not such representative, and his 
objection was allowed, and the order allowing it remained unappealed and 
became final. The Court, however, while allowing the objection, did not 
give the objector his costs. Held that the objector did not, by being im- 
properly brought into the execution proceedings, lose his right of appcal, 
and further, that he could under the circumstances appeal on the question 
of costs alone.—13 Al. 290. 


The Court of the Judicial Commissioner, and not that of a Deputy 
Commissioner, is the “ District Court” in Chota Nagpur under secs. 2 and 
344 of the Civil Procedure Code. A Deputy Commissioner therefore in- 
vested by the Local Government with powers under sec. 360 of the Code 
has no jurisdiction, apart from any transfcr by the ‘ District Court,” to 
entertain an application by a judgment-creditor under sec. 344 to have his 
judgment-debtor declared an insolvent. In re Waller (1. L. R., 6 Madr, 
430) and Purbhudas Velji v. Chugan Raichand (I. lL. R., 8 Bom. 196) fol- 
lowed. The question of jurisdiction not having been raised in the lower 
Court, the order was set aside without costs.—16 Cal. 13. 


An order merely determining a point of law arising incidentally or 
otherwise in the course of a proceeding for determining the rights of par- 
ties seeking relief is not a decree within the meaning of sec. 2 of the Civil 
Procedure Code and is not appealable. Where the judgment-creditor 
after satisfaction entered upon a compromise, applied for execution, on the 
ground of the compromise having been obtained from him by fraud, and the 
Court: below, being of opinion that the remedy of the judgment-creditor 
was by a proceeding in execution, and not by a regular suit, ordered the 
the case to be tried on its merits, held, that no appeal lay from such an 
order.— 18 Cal. 469. 


The definition of “ decree” in sec. 2 of the Civil Procedure Code means’ 
that where the proceeding of the Oourt finally disposes of the suit, so long 
as its remains upon the record, it isa‘‘decree.” Held by the Full Bench 
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that an order passed under sec. 381 of the Civil Procedure Code, dismissing 
asuit for failure by the plaintiff to furnish security for costs as ordered, 
was the decree in the suit,and appealabie as such, and consequently was 
a eoae to revision by the High Court, under sec. 622 of the Code.—8 
. 108. 
A decree against a married woman provided that the amount due under 
it should be payable out of the separate estate of the judgment-debtor. The 
judgment-debtor was entitled to a life-interest in certain trust-funds under 
[ settlement of which the Official Trustee was the trustee. The decree-hol- 
der proceeded to execute his decree against this life-interest by notice to 
the Official Trustee under sec. 272 of the Code of Civil Procedure, but there 
were no funds in the hands of the Official Trustee which would have been 
attachable under sec. 268. The decree-holder now applied that the life- 
interest might be sold. Held that the interest of the judgment-debtor was 
ings validly attached. Semble.—The Official Trustee is a public officer with- 
in the meaning of sec. 2 of the Civil Procedure Code.—~12 Madr. 250. 
An order under sec. 556 of Act X of 1877, dismissing an appeal for 
he appellant’s default, is not a ** decree’ within the meaning of sec. 2, and 
is not appealable.—3 Al. 382. 

The term “ judicial proceeding,” as used in Act X of 1877, sec. 2, must 
he undorstood to mean a judicial proceeding of the same nature as a suit, 
or such proceedings as are referred to in secs, 333, 522, 526, and 531. The 
definition given in the Code of Criminal Procedure, Act X of 1872, is not 
applicable.—2 Bom, 553. 

Where an order, requiring the decree-holder to givo security within 
three days, is made under soc. 546 by the Judge of the Court in which the 
decree was passed, and in which the execution is pending, such order is ap- 
pealable as a decree under the provisions of sec. 2, and sec, 244, cl. (c).—8 
Cal. 477. 

Held by the Fut Benen (Prinser, J., doubting):—That an order in 
a suit for partition, which declares the specific rights of the parties and the 
property to be partitioned, decides thatthe suit must be decreed, as after 
such an order the suit could not be dismissed by the Court by which it 
was made, and is therefore an order which adjudicates upon the rights 
claimed and the defence set up in the suit, and which, as far as the Court 
expressing it is concerned, decides the suit within the definition of a 
decree in sec. 2 of the Civil Procedure Code, and is therefore appealable as 
a decrce.—19 Cal. 463. 

An order made by a Civil Court under sec. 84 of the Bengal Tenancy 
Act is not appealable, not being a decree within the meaning of section 2 
of the Code of Civil Procedure, and no appeal being allowed by section 588 
of the Code or by any special provision of the Bengal Tenancy Act. Goghun 
Mollah v. Rameshur Narain Mahta referred to and followed.—19 Cal, 485. 

A Decree of a Small Cause Court can be executed by it at any place 
within the local limits of the District Court to which it is subordinate, as 
defined by Act X of 1877, sec. 2, without having recourse to the procedure 
under sec. 648, which applies only to casesin which a decree passed in one 
district has to be executed in another district.—4 Cal. 823. 

The expression ‘‘person referred to” in section 2 of Act X of 1877 means 
person referred to in the subsequent sections of the Code, as being required 
to sign or verify certain documents, and it is not a condition precedent to 
such person being able to use a stamp that he should be unable to write his 


name.—3 Al. 575. 
@ 
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A ‘Collector, when acting under sec. 204 of Act XIX of 1873 as the 
agent of the Court of Wards in respect of the estate of ‘a disqualified peér-, 
gon, is a public officer within the meaning of secs. 2 and 424 of Act X vot 
1877, and consequently, when sued for acts done in that capacity, is entitl- 
ed to the notice of suit required by the latter section.—3 Al. 20. 


In a suit for a share of the cost of a party wall built by the plaintiffs, 
who, and also the defendant, were adjoining owners of plots of land under 
the Government for building ; portion of the agreement being that all dis-. 
putes as to the cost and maintenance of party walls to be settled by the 
Government Surveyor, whose decision was to be final—the Judge, Scott, J., 
on llth December 1882, decreed that the defendant was liable to pay half 
whatever sum the Government Surveyor might certify to be due for the 
cost, and that the defendant was entitled to setoff in the calculation of what 
wasdue from him, the cost of any work or materials which the Government 
Surveyor might find had been contributed by him : and the case was there- 
upon adjourned for the certificate of the Government Surveyor. The Gov 
ernment Surveyor subsequently gave his certificate as to the cost of th 
unused portion of the said wall, but stated that on the evidence before hing 
he was unable to decide as to the ownership of the focudations, &c., of the. 
wall. The case came on again before Scott, J, who decided to take evidence 
on the points left undetermined by the Government Surveyor. Witnesses 
were accordingly examined, and on 11th December 1883 the Court dieallow- 
ed the defendant's claim of set-off, and gave judgment for the plaintiff for 
half the sum certified by the Government Surveyor as the cost of tne dis- 
puted part of the wall. The defendants appealed. Held that the decree of 
the Lith December 1882 was not a decree or an ‘‘ order directing accounts 
to be taken” within the meaning of sec. 2 of the Civil Procedure Code (Act 
XIV of 1882), and that the defendants, althongh they had not filed an ap- 
peal against it within the period allowed by the Limitation Act, were en- 
titled to appeal against it when appealing against the decree of llth De- 
cember 1883.—9 Bom. 183. 


A. in 1839 obtained a decree against B, a sardar, in the Court of the 
Agent for Sardars. The decree was executed in the Agent’s Court until 
B's death in 1868. B’s status as a sardar under the exclusive jurisdiction 
of the Agent did not descend to his sons, and the decree was transferred 
to the Court of the First Class Subordinate Judge at Ahmednagar for exe- 
cution. Various objections were taken to the execution of the decree by 
that Court, but none on the ground that the Agent’s decree could not be 
execated by a mere transfer to an ordinary Civil Court. The case went up 
twice to the High Court, under whose orders the execution was for several 
years contiuued in favour of A’s representatives against the estate of B’s 
sons. In 1885, one of A’s representatives assigned his interest under the 
decree to Cand D. Thereupon the transferees, C and D, applied to the 
First Class Subordinate Judge at Ahmednagar to have their names sub- 
stituted in the place of the transferor in the execution proceedings. The 
Subordinate Judge rejected this application, on the ground that he could 
not recognise the transfer of the decree either under sec. 372 or sec. 232 of 
the Civil Procedure Code(Act XIV of 1882). He also found that execution 
had been going on for several years contrary to the ruling in Khusaldas vw. 
Sakharam Ramchandra (10 Bom. H. C. R., 212.) which laid down that the 
Agent’s decree could not be executed by a mere transfer to an ordinary 
Court,the remedy in such cases being by a suit on the decree. On this ground 
also, he refused to recognise the transfer of the decree. Held, reversing the 
order of the lower Court, that the assignment of the decree-holder’s rights 
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to execution in this case was one approved by the Iaw as contained in sec- 
tion 232 of the Code of Civil Procedure (Act XIV of 1882). The transferee 
of a decree gains by the transfer the rights of the transferor. Held also 
that though the execution-proceedings in this case had been for many years 
irregularly conducted by a mere transfer of the Agent’s decree to au ordi- 
nary Civil Court, still as the Court which carried on the execution had ju- 
risdiction to grant the same relief if a suit had been brought upon the de- 
cree, the irrevularity, having been acquiesced in, did not vitiate the 
former proceedings in execution. Where jurisdiction over the subject-matter 
exists, requirings only to be invoked in the right way the party who hasin- 
vited or allowed the Court to exercise it in a wrong way, cannot afterwards 
challenge the legality of the proceedings due to his own invitation or neg- 
ligence. But if there is no jurisdictiou over the subject-matter, the acquie- 
sceuce of the parties concerned cannot create it. Wherea decree is one 
of continuous operation, taking effect as each year furnishes proceeds for 
its satisfaction, it must be executed each year according to the law of pro- 
cedure then in force.—11 Bom. 153. 


A decree-holder, within the meaning of the Civil Procedure Code, is 
the person whose name appears on the record as the person in whose favour 
the decree was made, or some person whom the Court has, by order, recog- 
nized as the decree-holder from the original plaiutif or his representatives. 
Sec. 235 of the Civil Procedure Code puts on the party applying for exccu- 
tion the obligation of stating any adjustment between the purties after de- 
cree ; that*is, any matter not dove throngh the Court, as well as any agree- 
ment through the Court.—2 Madr. 216. 


Per Srannit, J,--An order refusing an application to GI = private 
award in Court is appealable as a deereo. Fokbun Rai ve Bucho luni CN. W. 
P. H.C. R., 1858, p. 353) aud Hussaini Pibie. Mohsin Khan (FP. i. W., 
1 Al. 156) impugned aud distinguished: Vishnu Phan Joshi vo. Ravgjgi Dhan 
Joshi (1. L. KR, 3 Boin. 18) distinguished. J’er Sxruanr, COC. §.-—ukn order 
refusing an application to file m private award in Courfton grounds not 
mentioned in secs. 5620 and 521 is w dverce, and appealable as sach.—o3 Al. 
A27. 

An Appellate Court rejected the apphcation of the leeal representative 
of a deceased sole plaintiff-appellant to enter his name in the place of such 
appellant on the record, on the ground that such application lad not been 
made within the time limited by Jaw, and passed an order that tho surf 
should abate. 7icid that the order of the Appellate Court, passed under the 
first paragraph of sec. 566 of Act X& of 1h77, not being appealable under el. 
18, sec, 588, of that Aut, nor being a deerce within the terms of sec. 2, from 
which a second appeal would he, was not appcealable.—3 Al. 844. 


An order under sec. 549 of the Civil Procedure Code, rejecting an ap- 
peal because security has not been furnished, as directed under that sec- 
tion, is a *‘ decree” within the meaning of sec. 2, from which an appeal will 
lic. The discretiou conferred on an Appellate Court by sec, 5-49 to demand 
security for costs must be properly exercised ; and such discretion is not so 
exercised when the order requiring such security is made without notice 
to the appellant to show cause way the ordor should not be made. No order 
affecting a party should be made without notice to him calling upon to show 
cause why the order should not be made.—5 Al. 380. 

The sharers of a joint undivided estate agrced in writing that soch 
estate should be partitioned and the accounts thereof settled by arbitration 
and named one of such sharers as arbitrator, and agreed that he should 
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settle all the accounts, show the surplus at each sharer’s credit, and pre- 
pare lots, after partition of the lands and houses comprehended in such 
estate, and bave them drawn within one year from the completion of the 
partition. Subsequently, one of such sharers applied, under sec. 523 of Act 
X of 1877, to have such agreement filed in Court. The other sharers not 
objecting to this course, such agreement was filed accordingly, and the case 
was referred to such arbitrator. The arbitrator made an award, whereby 
he partitioned sach estate into lots assigning some only of such lots by name, 
and wherein he stated that he had not been able to settle the accounts 
owing to the default of the parties, and that, considering that the partition 
should take effect without any delay, he did not ask for further time. He 
further stated that “all the parties state that they will adjust the accounts 
after renpwing the agreement,” and that he requested that the unassigned 
lota might be drawn in Court. The Court: made an order confirming the 
award, and, it being objected that the settlement of the accounts should 
not be postponed, but that they should be settled as agreed, directed that 
the arbitrator should settle the accounts, and gave him a year’s time for 
that purpose, and some of the parties, not being willing to draw the un- 
assigned lots, directed the distribution of such Jots “in reference to the age 
and number’ of the sharers. Held that such order was a “decree’’ within 
the meaning of secs. 2 & 522 of Act X of 1877: that the arbitrator should 
himself have drawn such lots, or he should have made the parties draw 
them ; but, inasmuch as it would not have strained the agreement to have 
had such lots drawn in Court, and no objection had been taken to the arbi- 
trator not having himself drawn them, it was not incumbent on the Court 
to have remitted the award in order that the arbitrator might has drawn 
them : that the Court, however, should not have distributed such lots in 
the mauner it had done, but should have drawn a lot for each person, and 
in acting as it had done,it had acted contrary to the award, and for that 
reason its decree could not be maintained : and that, in confirming the award 
before the accounts had been settled, and an award made in respect there- 
of, the Court had acted erroneously, inasmuch as the award had left unde- 
termined avery important matter, viz., the settlement of the accouuts, and 
the Court should, under sec. 520 of Act X of 1577, have remitted the award 
for the reconsideration of the arbitrator, and as it had power to remit it 
upon such terms as it thought fit, the Court could have allowed one year, 
if necessary, for the settlement of the accounts ; and on this accouat, and 
also because the Court had made an order postponing the settlement of 
the accounts, and thereby made an order contrary to and in excess of the 
award, its decree must be reversed.—3 Al. 286. 


Where it was shown that a judgment-creditor was himself the pur- 
chaser at an execution-sale, and the amount for which he so purchased the 
property of his judgment-debtor was set-off against the amount due to him 
under his decree, and where, on the application of the judgment-debtor, 
the Court passed an order setting aside the sale on the ground of fraud 
practised by the judgment-creditor on the judgmeut-debtor in connection 
with the sale in consequence of which fraud the property had been sold at 
an under-value, held that, inasmuch as the order involved the decision of a 
question between the parties to the suit relating to the execution, discharge, 
or satisfaction of the decree (the decree having been satisfied as far as the 
purchase-money bid by the decree-holder went), the order cancelling that 
pro tanto satisfaction, though not appealable under the provisions of sec. 
588, cl. 16, was appealable as a decree under the provisions of the Code of 


Civil Procedure (Act ALV of 1882,) secs. 2 & 244, cl. (c.)—10 Cal. 410. 
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An application under sec. 93 of the Bengal Tenancy Act, 1885, is not. 
a suit between a landlord and tenant within the meaning of sec. 143. and 
no appeal lies from an order rejecting such an application.—14 Cal. 312. 

Per Bayury, West & Lataam, JJ.—None but Barristers and Attorneys 
have a legal right to practise in the Bombay Court of Small Causes. Nei- 
ther secs. 2 and 36 of the Code of Civil Procedure (Act No. XLV of 1882), 
nor secs, 38 and 76 of the Presidency Small Cause Courts Act (No. XV of 
1882), give the pleaders of the Bombay High Court that right. The pro- 
visions of section 47 of Regulation IL of 1827, authorizing persons holding 
sanads from the High Court to practise in the Mofussil Courts, aro still iu 
force. Per Bayiety, WeEstT, Ptnury & Latnam, JJ.—Sec. 2 of the Code ot Civil 
Procedure, 1882, does not give every pleader a title to appear and plead ; 
it only cnacts that ‘‘ pleader’? moans every person entitled to appear and 
plead for another in Court, and includes an advocate, a vakil, and wn attor- 
ney of a High. Court. Consequently, if pleaders or rakt/s, who are the same 
class of practitioners, are not entitled by law to appear or plead for another 
in Court, the definition of ‘ pleader”’ pives them no new right or status 

The ‘‘ words in sec. 36 of the Code of Civil Procedure, (Act XIV of 
1882), ‘‘ by a pleader duly appointed to act on his behalf,” do not simply 
mean a person duly appointed by the party in the suit, but a pleader duly 
appointed according to law regarding pleaders in force in the particular 
Court. Per Pinuney, Scorr and Laruam, JJ. (West, J, dissentiente}).—The 
High Court has the power of :paking rales for the admission of plenders to 
practise in the Bombay Court of Small Causes ; and the Bombay Court of 
Small Causes under eec. 9 of the Presidency Small Causes Court Act XV. 
of 1882 also has the power of making similar rules with the sane’” 9 of the 
High Court —8 Bom. 105. 


On the day fixed for the hearing of an appenl in the lower appellate 
Court the appellant appeared by a duly appointed pleader. The pleader 
applied to the Court for an adjournment, on the ground that he had not 
time to fully  epare hiniselfin the case. The Court refused to grant ang 
adjournment, and dismissed the appeal for default. Z/eld, that the order 
of dismissal was bad. The mere fact that the appellant’s pleader was mot 
prepared to proceed with the case would uot enable the Court to deal with 
the case as if there was no appearance at all for the appellant, and to dis- 
miss the appeal for default. Per Birvwoop, J.—An order dismissing an 
appeal for default is one falling within the definition of a ‘* decree” contain. 
ed in sec. 2 of the Code of Civil Procedure (Act XIV of 1882), and is, there- 
fore, appealable.—16 Bom. 23. 

An order under sec. 373 of the Civil Procedure Code, permitting the 
withdrawal of a suit, with liberty to bring a fresh one, not being made ap- 
pealable by sec. 558, or being a *‘ decree” within the meaning of sec. 2, 18 
not appealable. When the plaintiff in a suit applies for permission to with- 
draw it with liberty to bring a fresh one, such permission should not be 
granted without the defendant being served with notice to show cause why 
such permission should not be granted. L. claiming as heir to H, a deceased 
Hindu, sued Ik, his widow, and G, a minor, represented by his mother and 
guardian, B, to have the adoption by K of Gsct aside, and for certain other 
reliefs. The matters in difference in the sait were referred to arbitration, 
and an award was made in favour of the defendants. The plaintiff preferred 
objections to the award. Before these were disposed of, K died. Fhe Court 
of first instance subsequently allowed the objections, and sect aside the award, 
The minor defendant then applied to the High Court for revision of the 
order setting aside the uward. ‘This application was rejected ou the ground 
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that the order might be impugned on appeal from the decree in the suit. 
The plaintiff subsequently applied for permission to withdraw the suif, 
with liberty to bring a fresh one, on the ground that, K having died, he 
was entitled to possession of immoveable property left by H. This per- 
mission was granted, The minor defendant applied to the High Court for 
revision, dieid that it might have been avery good ground for allowing the 
plaintiff to withdraw the suit that K, tho aduptive mother of the minor de- 
fendant, had died nendeute lite, had no arbitration proceedings taken place 
in the course of the suit ; but when the parties had referred their differen- 
ces to arbitration, and an award had been made in favour of the defendant, 
and had been set aside, and an application fer revision of the order setting 
it aside had been refused, on the ground that the matter could be made the 
subject of appeal from the final degree in the suit, permission to withdraw 
the suit and being a fresh one shonld not have been granted. The minor 
defendant anight be seriously prejudiced by such a course, and the suit had 
not abated against bim by the death of K, while on the other hand a decree 
in the suit, if in his favour, would decide the litigation, and, if in favour of 
the plaintiff, would not prevent his bringing a suit for possession on the 
separate cause of action which had arisen. Sfahischmidé o. Walford cL. BR, 
4Q. B.D. 217) referred te. Vbe iligh Court refused to allow the plaint 
in the suit to be arnended hy the addition of a claim for possession of the 
property left by 11.—6 Al. 27], 

See I. L. 2., 2 Bom. 641, noted under see. 5; 93 Bom. 161, noted under 
sec.3; 14 Made. 99, noted under suc. 255; 9 Al. GL7, noted uuder see. 635 ; 
12 Bom. 279, noted under see, 5454; 155 Al, 5G, noted under see, 2035; Lb Al 
210, noted under see, 295; 12 AL Gland 1d Al, £20, noted auder sec, 87 of 
the Tranuster of Property Act. 

3. Vhe enactments specified in the first schedule hereto 
annexed are hereby repealed to the ex- 
tent mentioned in the third coluinn there- 
of. But all notifications published, declarations and rules made,, 
places appointed, agreements filed, scales prescribed, and forms 
framed under any such enactment, shall, so far as they are 
consistent with this Code, be decmed to be respectively pub- 
lished, made, appointed, filed, prescribed, aud framed here- 
under. 

And when, inany Act, Regulation, or notification passed or 

References in previous issued priorto the day on which tlius 
BOB. Code comes into force, reference 1s made 
to Act No. VIII of 1859, Act No. XXIII of 1#61, or the 
‘“¢ Code of Civil Procedure,” or to Act No. Xof 1877, or to any 
other Act hereby repealed, such reference shal, so far asmay 
be practicable, be read as applying to this Code or the corres- 
ponding part thereof. 

Save as provided by Section 99A, nothing herein con- 

Saving of procedurein tained shall affect any proceedings prior 
suits instituted before lst to decree in any suit instituted or appeal 
pened eee presented before the first day of June 


Enactments repealed. 
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1882, or any proceedings after decree that may have been 
commenced and were still pending at that date. 


Every appeal pending on the twenty-ninth day of July 
Appeals pending on 29th =. 1 879, which would have lain if this Code 
July, 1879. had been in force on the date of its pre- 
sentation, shall be heard and determined as if this Code had 
been in force on such date ; and every order passed before 
the saine day, purporting to transfer a case to a Collector 
under Act No. X of 1877, scetion 520, and every notification 
published before the same day, purporting to be issued under 
Act No. X of 1877, section 3860, shall be deemed to have been 
respectively passcd and issued in accordance with law. 
Notes. 

A right of second appeal, where if existed prior to Act X of 1877, now 
exists in tne case of any procvecdings in cxecution which were commenced 
prior to, and were still pending on, the lst October 1877.—3 C. L. R., 437. 

On the 16th June 1877, certain property was sold in execution of 
deeres, and on the 20th June L877, the judement-debtor, the owner of the 
property, applied to the Court to set aside the sale, and the sale was set 
aside by the Subordinate Judge on the 24th Jannary 1878. The decree- 
holder, who was the purchaser of the property, appealed to the Court of 
the District Judge, who reversed the order of the Subordinate vwuuge. eld 
that the Judge had no jurisdiction to do so, as the proceedings must be 
taken to be governed by Act VIIT of 1859, and not by Act X of 1877. 
Runjit Singh v. Mchorban Jxocr (2 C. L. R., 391) cited and folowed.—3 C. 
L. i., 208. 

Proceedings in exeention of a decree ina snit begun under the old 
procedure were regulated by Act VII of 1855.—Bourke’s Rep, O. C. 59. 

Where a decree for sale of certain property was obtained under Act 
VIIET of 1859, and the property was sold, but an order was passed after 
the new Code of Procedure, Act X of 1877, had come into force, setting 
aside such sale, helé that an appeal would lie from such an order under 
Act X of 1877.—I. L. R., 5 Cal. 259; 4 C. L. B., 23, 


The effect of Act I of 1868, sec. 6, and Act X of 1877, sec. 3, taken 
tovether, is that the Chapter of the new Code of Civil Procedure which 
deals with execution of decree is prospective, and does not affect proceed- 
ings already commenced. —In the matter of the petition of Ratansi Kali- 
anji and six others, I. L. R., 2 Bom. 148(F.B.). Seealso I. UL. R., 3 Cal. 
6c2 (F. B.); and I. L. R., 4 Cal, 825. But see I. lL. R., 2 Al. 74. 

The word “decree” in Act X of 1877, sec. 3, means an order final in 
its nature, and does not include an interlocutory order, such as an order 
of reference to take accounts, although such order may, in general, be 
properly termed a ‘“‘ decree’; and therefore a suit which has been referred 
by the Court to the Commissioner to take accounts is still in astage ‘‘ prior 
to decree”’ within the meaning of sec. 3.—3 Bom. 161. 

The effect: of the proviso to sec. 3 of Act X of 1877 (taken in connec- 
tion with the definition of the word ‘‘ decree’”’ in sec. 2) is that, in all suita 
pending when that Act came into force, the practice and procedure to be 
followed down to the final result of such suits (7. e., when nothing remains 
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to be dune but to execute the decree or to appeal from it) are the same as 
previously existed, but that, in all subsequent proceedings in execution of 
the decree or in nppeal from it, the practice and procedure provided by 
Act X of 1877 are to be observed.—3 Bom. 161. 


Where a suit had been instituted under Act VIII of 1859, but decid- 
ed at a time when Act X of 1877 had come into operation, and an appeal 
is presented against such decision, sec. 3 of the latter Act distinctly indi-~ 
cates that such an appeal is to be governed by the law of procedure in 
force at the date of the presentation of the appeal. Where, therefore, an 
appeal, presented when Act X of 1877 was in force, has been dismissed 
under sec. 556 of that Act, the appellant may apply for its re-admission 
under sec. 558; and if such re-au...:.sion is refused, hé is entitled to au 
appeal under sec, 558.—4 Cal. 825; 3C. L. R., 593. 


In all suits instituted before Act X of 1877 came into force, in which 
an appeal lay to the High Court under Act VIII of 1859, an appeal stiil 
lies, notwithstanding the repeal of that Act by Act X of 1877. Per Gartu, 
C. J.—A suit is a ‘judicial proceeding,’ and the words “ any proceedings” 
in Act I of 1868, sec. 6, include all proceedings in any suit from the date 
of its institution to its final disposal, and thercfore include proceedings in 
appeal. The word “ procedure” in Act X of 1877, sec. 3, has not the same 
meaning as the word “ proceedings” in the above-mentioned section. The 
proceedings in a suit instituted before Act X of 1877 came into foree, in- 
cluding a special appeal if the old Code allowed one, goon to the end of 
the suit, notwithstanding the repeal of the Code. The “ procedure” (7%. e., 
the machinery by which those proceedings are conducted) is, after decree, 
to be that provided by the new Code.—WHer Jackson, J.—The word ‘“‘ deeree,’” 
as defined in Act X of 1877, does not include ‘ orders,” either original or 
appellate, upon matters arising in the course of a suit or in exccution of a 
decree. The power of the High Court to hear appeals from the Civil 
Courts in the interior is regulated by Act V1 of 1871. Act I of 1865, sec. 
6, covers proceedings taken in execution of decree which have been com- 
menced before Act X of 1877 came into force. Per Marxny, Mitrer, and 
AINSLIE, JJ.—CI. 16 of the Letters Patent of 1865 empowers the High 
Court to hear appeals in all cases in which an appeal lay under Act VIII 
of 1859.—Runjit Singh v. Maherban Koer, I. lL. BR., 3 Cal. 652 (T°. B). See 
a I. L. B®. 2 Bom. 148 (FF. B.); I. Lb. BR, 1 Al. 668(F. B.); IO. RB, 4 

al, 825. 


Where, an appeal having been filed, the respondent objected that no 
appeal lay, and by agreement of the parties the case was set down for the 
argument of this preliminary point, held that the appellant had the right 
to begin. Clause 3 of section 3 of the Civil Procedure Code Act (XIV of 
1832) provides that nothing in that Code shall apply to any proceedings 
after decree that had been commenced and were still pending on the Ist 
June, 1852. In case of any question connected with proceedings com- 
menced prior to that date the applicability of the Code of 1882 depends on 
whether the new proceeding subsequent to that date, out of which the 
question has immediately arisen, is so intimately connected with the pro- 
ceedings prior to that date as to be regarded as part of them. A decree 
was passed in 1870, by which the suit was referred to the Commissioner 
to take accounts. On the 2lat June, 1882, the Commissioner, in the course 
of taking the said accounts, issued a warrant ordering the defendants to 
show cause why they should not give inspection of certain books, Held 
that the question as to inspection was so intimately connected with the 
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taking of the accounts that it should be regarded as part of the same pro- 
ceedings, and as these had commenced and were still pending on the Ist 
June, 1882, the question whether the order refusing inspection was appeal- 
able or not, was (under sec. 3 of Act XIV of 1882) to be determined by 
the Civil Procedure Code (Act VIII of 1859), and not by the Code of 1882. 
Sec. 11 of Act XXIII of 1861 must be read as an amendment to the Civil 
Procedure Code (Act VIII of 1859). That section is, in terms, confined to 
questions arising in the execution of decrees, which expression, as used in 
the said Code, rmeaus the enforcement of the decree on the application of 
one or other of the parties to it. Heid that an order of a Judge confirming 
the report of the Commissioner for taking accounts, by which he refused 
to require the defendants to give inspection of certain books, was not an 
order within the contemplation of that section, and was, therefore, not 
appealable.—8 Bom. 287, 

Having regard to sec. 3 of Act XIV of 1882, it isclear that the word 
“Code” in Sch. II., art 171B of Act XV of 1877, applies to the present Code 
of Civil Procedure (Act XIV of 1882) ; and that, therefore, the word *‘ de- 
fendant’’ in sec. 368 of the Code, when read with sec. 582, must be held to 
include ‘‘ respondent.”—11 Cal. 694. 

Held by the Full Bench (Manmoop, J.,—dissenting) that art. 171B of 
the second schedule of the Limitation Act does not apply to the death of a 
respondent, whether plaintiff or defendant in the original suit ; and that 
art. 178 applies toan application made by a plaintiff-appellant to bring upon 
the record the representative of a deceased defendant-respondent. Narain 
Das v. Lajja Ram (I. L. R., 7 Al, 693) and Balkrishna Gopal v. Bal Joshi 
Sadashiv Joshi (I. L. R., 10 Bom. 663) referred to. Baldeo v. Bismillah 
Begam (I. lL. R., 9 Al. 118) and Rameshar Singh v. Bisheshar Singh (I. Tu. 
R., 7 Al. 734) overruled. #Ield by Manmoop, J., contra, that the word 
“defendant” in art. 171B includes a defendant-respondent, and, reading 
art. 171B with cl. 2 of sec. 3 in conjunction with secs. 368 and 582 of the 
Civil Procedure Code, includes also a plaintiff respondent ; aud that an ap- 
plication made by a plaintiff-appellant more than sixty days after the de- 
fendant-respondent’s death to have the representative of the deccased made 
a respondent is barred by limitation, and the appeal is liable to abatement. 
Soshi Bhusan Chand v. Grish Chunder Taluqdar (I. L. R., 11 Cal. 694) re- 
ferred to.—I. L. R., 10 Al. 264. 

The judgement of the majority of the Full Bench in Narain Das v. Lajja 
Ram (I, L. R., 7 Al. 693) only decided that art. 171B, sch. 11., of the Limit- 
ation Act of 1877, did not apply toan application by a defendant-appellant 
to have the representative of a deceased plaintiff-respondent made a respon- 
dent. Art. 178 applies to such applications. So heid by the Full Bench, 
Manumoop, J., dissonting. Held by Maumoop, J., that by reason of sec. 3 
(read with secs. 368 and 582) of the Civil Procedure Code, the word ‘‘defen- 
dant” in art. 171B of the Limitation Act necessarily includes a plaintiff- 
respondent. Soshi Bhusan Chand v. Grish Chunder Taluqdar (I. L. R., 11 
Cal. 694) referred to.—I. L. R., 10 Al. 260. 

See I. L. R., 4 Bom. 163 and 10 Cal. 761, noted under sec, 1. 

sess ; 4. Save as provided in the second 
avinog of certain Acts ° = : 
affecting Central Proving paragraph of section 3, nothing herein 
3arma, Panjab, and contained shall be deemed to affect the 
following enactments (namely) :— 


The Contral Provinces Courts Act. 1865 : 
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The Burma Courts Act, 1875 : 
The Panjab Courts Act, 1877 :* 
The Oudh Civil Courts Act, 1879 : 


or any law heretofore or hereafter passed under the In- 
dian Councils Act, 1861,+ by a Governor or a Lieutenant-Go- 
vernor in Council, prescribing a special procedure for suits 
between landholders and their tenants or agents: 


or any law heretofore or hereafter passed under the In- 
dian Councils Act, 1861,* by a Governor or a Licutenant- 
Governor in Council, providing for the partition of 1mmove- 
able property. 


And where, under any of the said Acts, concurrent civil 
jurisdiction is given to the Commissioner and the Deputy 
Commissioner, the Local Government may declare which of 
such officers shall, for the purposes of this Codec, be deemed 
to be the District Court. 


Notes. 

Whether a decree for rent, under Act X of 1859, made inone district» 
can be transferred to another for execution, is a question which the High 
Court can decide in the exervise of its “* superintendence over all Courts sub- 
ject to its appellate jurisdiction,” under 24 and 25 Vic., c. 104, sec. 15 —TI. 
L. R., 9 Cal. 295; 12 C. L. R., 3861: . R., 9 T. A. 174, 


The provisions of the Civil Procedure Code relating to awards aro not 
applicable to suita under the N. W. P. Rent Act, 1°81], the matters in cdis- 
pute in which have been referred to arbitration, as sec. DGA of that Act 
specifically imports into it the procedure of the N. W. P. Laud Revenue Act 
with regard to arbitrations.—I. L. R., 6 Al. 170. 

A sale of the tenant’s interest in certain land having taken place un- 
der secs. 39 and 40 of the Rent Recovery Act, the Deputy Collector refused 
to issue a sale-certificate to the purchaser on the ground that the salo had 
been irregularly conducted. Jfeld that under see. 35 of the Rent) Recovery 
Act the purchaser was entitled to a sale-certificate. JI/leld further that the 
High Court had no power to review the proceedings of the Deputy Collector 
under sec. 622 of the Code of Civil Procedure.—9 Madr. 332. 


An appeal from the Court of the Recorder of Rangoon to the High 
Court is an appeal under the Civil Procedure Code, and nust be made wrth- 
in time prescribed by art. 156, sch. ii., of the Limitation Act.—13 Oal. 22], 

4A. (1) Where any Revenue Courts are governed by 
Power to modify the the provisions of the Code of Civil Pro- 
Code in its applicationto cedure in those matters of procedure up- 
Breton mrur es on which any special enactment applic- 
able to them is silent, the Local Government, with the previous 
sanction of the Governor-General in Council, may, by noti- 
fication in the Official Gazette, declare that any portions of 


i EY psec 





*# See Act XVIII of 1884. + 24 and 25 Vic., c. 67. 
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those provisions shall not apply to those Courts, or shall only 
apply to them with such modifications as the Local Govern- 
ment, with the sanction aforesaid, may prescribe. 


(2) ‘* Revenue Court” in sub-section (1) means a Court 
haviag jurisdiction under any local law to entertain suits re- 
lating to the rent, revenue, or profits of land used for agri- 
cultural purposes, but does not include a Civil Court having 
original jurisdiction under this Code to try such suits as be- 


ing suits of a civil nature of which its cognizance is not 
barred by any enactment for the time being in force.* 


5. The chapters and sections of this Code specified in 
Sections extending to the second schedule hereto annexed ex- 
Provincial Small Cause tend (so far as they are applicable) to 
COE Courts of Small Causes constituted under 
Act No. IX of 1887, and to all other Courts (other than the 
Courts of Small Causes in the towns of Calcutta, Madras, and 
Bombay) exercising the jurisdiction of a Court of Small 
Causes.| The other chapters and sections of this Code do 
not extend to such Courts. 
Notes. 

This section applies to Provincial Small Cause Courts. 
Under sec. 360 of the Code of Civil Procedure, the Local Government 
cannot invest a Mufassal Small Cause Court with the insolvency jurisdic- 
tion conferred on District Courts by Ch. XX of the said Code, inasmuch 


as, by reason of sec. 5, Ch. XX does not extend to such Courts of Small 
Causes.—I. L. R., 9 Madr. 112. 


The effect of Act X of 1877, sec. 5, coupled with sch, 2, is to render 
the whole of Chap. XX (relating to insolvent debtors) inapplicable to a 
Mufassal Small Cause Court, notwithstanding the words “any Court other 
than a District Court” and ‘“‘ any Court situate within his district,”? which 
occur in that section. Consequently the Government Resolution of 3rd 
April 1878, investing the Judge of the Small Cause Court at Ahmedabad 
with power under the said chapter, to adjudicate in insolvency matter, is 
wlira vires and invalid.—2 Bom. 641. 


Saving’. et judiediclion 6. Nothing in this Code affects 
and procedure— the jurisdiction or procedure— 

Act XITI of 1889.] 

(b) of officers appointed (b) [ Repealed by Act VILLI of 1887 

cay See eee or. be. 2, and Schedule. | : 


* This section has been inserted by the Civil Procedure Code Amendment Act 
(VII of 1888), sec. 3. 


+ See the Provincial Small Cause Courts Act (1X of 1887), sec. 2. 


Fe to portions of this Code extending to these Courts, ece Act XV of 1882, 
BOC. ‘ ; 
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of Village » Muneifa (ce) of Village Munsifs or Villa: ze 
and Village Panchayats in Panchayats under the provisions of 
piaoxae: Madras Code; or 
Cia) Rakotier BE RSE: (d) of the Recorder of Rangoo,.,, 


goon sitting as Insulvent sitting as an Insolvent Courtin Rangoon . 
reer ‘ or Maulmain.’’* 
or shall operate to give any Court jurisdiction over suits . 
of which the amount or value of the subject-matter exceeds 
the pecuniary limits (if any) of its ordinary jurisdiction. 
Note. 


The Deputy Commissioner of Akyab, sitting as District Judge, has 
power to entertain applications under Act X of 1877, Chap. XX. Sec. 6 (d) 
of that Act interposes no obstacle in the way of his dealing with such ap- 
plications, nor does the exercise of such power in any way “affect thé 
jurisdiction of the Recorder of Rangoon” sitting as an Insolvent Court in 
Akyab within the meaning of that sec.—I. L. R., 4 Cal. 94. 


7. With respect to. 


(a) the jurisdiction exercised by certain jagirdars and 

Saving of certuin Bombay Other authorities cnvested with powers 
laws: under the provisions of Bombay Regu- 
lation XIII of 1830 and Act No. XV of 1840 in the cases 
therein mentioned ; and 


(4) cases of the nature defined in the enactments specified 
in the third schedule hereto annexed ; 
the procedure in such cases, and in the appeals to the 
Civil Courts allowed therein, shall be according to the rules 
Jaid down in this Code, except where those rules are incon- 
sistent with any specific provisions contained in the enact- 
ments mentioned or referred to in this section. 
Note,—See I. L. R., 8 Cal. 483, noted under sec. 43. 


Save as provided in Sections 3, 25, 86, 223, 228, 

Small Cause 0386, and Chapter XX XIX, ‘‘ and by the 

Courts. - Presidency Small Cause Courts Act, 

1882,”’+ this Code shall not extend to any suit or proceeding 

in any Court of Small Causes established in the towns of 
Calcutta, Madras, and Bombay. 


‘¢ But the Local Government may, by notification publi- 
shed in the official Gazette, extend to any such Court this 


Code, or any part thereof, except so far as relates to appeals 
and reviews of judgment.” $ 


. 





ee oe ee 


* See Act No. XII of 1891. (Repexled and Amending Act.) 
+ The words quoted have been inserted by Act XV of 1882, sec. 3. 
* See the Repealing aud Amending Act (No. XII of 1891.) 
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Notes. 

Whilst the pecuniary jurisdiction of the Small Cause Court was limit- 
ed to Rs. 1,000, the plaintiffs brought « suit for that amount for damages 
for breach of a certain contract after abandoning the excess and in that 
suit they elected a non-suit under sec. 53, Act IX of 1850. Held, in a suit 
brought in respect of the same damages for the fall amount due to them, 
that the plaintiffs were not precluded, by their having abandoned the ex- 
cess in the former suit, from recovering the full amount sued for.—TI. L. 
R, 9 Cal. 478. 

The Madras Court of Small Causes bas no jurisdiction in insolvency. 
The second paragraph of sec. 8 of the Code of Civil Procedure, 1882, which 
nuthorized the Local Government, by notification published in the official 
Gazette, to extend to the Presidency Small Cause Court certain portions of 
the said Code, is repealed by the Presidency Small Cause Court Act (sec. 2 
of Act XV of 1882), and consequently the notification of the Governor in 
Conncil of Fort St. George, dated 25th February 1879, conferring on the 
Madras Court of Small Causes jurisdiction in insolvency, being repugnant 
to sec. 8 of the Code of Civil Procedure, 1882, as amended, if otherwise 
valid, ceased to have effect when Act XV of 1882 came into force.—6 
Madr. 430. 


9. This Code is divided into ten 
Parts as follows :-— 

The first Part: Suits in General. 

The second Part: Incidental Proccedings. 

The third Part : Suits in particular Cases. 

The fourth Part: Provisional Remedies. 

The fifth Part: Special Proceedings. 

The sixth Part : Appeals. 

The seventh Part: Reference to and Revision by the 
High Court. 

The eight Part: Review of Judgment. 

The ninth Part : Special Rules relating to the Chartered 
High Courts. 

The tenth Part: Certain Miscellaneous Matters. 


Division of Code. 


» 


PART I. 
OF SUITS IN GENERAL. 


CHAPTER I. 
OF THE JURISDICTION OF THE CourT AND Res-JUDICATA. 
10. No person shall, by reason of his descent or place 
No person exempt from Of birth, be, in any civil proceeding, 


jurisdiction by reason7of exempted from the jurisdiction of any 
descent or. place;of birth. of the Courts. 


Note.—Thig section applies to Provincial Small Cause Court 
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11. The Courts shall (subject to the provisions herein 
Courts to try all civi, COntained) have jurisdiction to try all 
suits unless specially bar- sults of a civil nature, excepting suits of 
red: which their cognizance is barred by any 
enactment for the time being in force. 


Explanation.— A suit in which the right to property or to 
an office is contested is a suit of a civil nature, notwithstand- 
ing that such right may depend entirely on the decision of 
questions as to religious rites or ceremonies. 

Notes. 


The plaintiff, who was a Smarta Brahman, but had married a widow 
(whose first marriage had not been consummated), alleged that he had made 
a vow to present an offering in a certain temple, and that the defendants, 
who were the committee of the temple, had obstructed and prevented him 
from entering the iuner shrine (where orthodox Brahmans usually make 
their offerings), asserting that he was disqualified to enter by reason of hia 
having married a widow contrary to Hindu sastras; and he sued for dama- 
ges for the above obstruction and imputation, for a declaration that he was 
entitled to enter the shrine as a Brahman, and for an injunction restraining 
the defendants from interfering with his exercise of this right :— Held, (1) 
that the right claimed was of a civil nature and within the cognizance of 
the Civil Courts ; (2) that the question to be determined was not a question 
of the plaintift’s legal statws since a Brahman widow is at liberty to re- 
marry under Act XV of 1856, but it was a question of caste siatus in res- 
pect of a caste institution; (3) that in order to determine the above ques- 
tion, the Courts must inquire (2) what was the usage of the temple as re- 
garda admissiop into the inner shrine for the purposes of worship at the 
date of the suit, or the presumable intention of the religious foundation as 
regards such admission and (6b) whether according to such usage or pre- 
sumable intention of the foundation those who secede from the caste custom 
as to re-marriage of women are outside the class of beneficiaries as re- 
gards the right of admission into the inner shrine as above.—I. L, R., 13 
Madr. 293. 


Act TX of 1861 does not debar a District Munsif’s Court from enter- 
taining a suit by a Hindu father to recover possession of his minor son al- 
leged to be-illegally detained by the defendant.—9 Madr. 31. 


A tenant having received a notice of attachment under sec. 39 of the 
Rent Recovery Act sued ina District Munsif’s Court to have the notice 
cancelled, no specific damage being alleged. Held that the suit did not lie. 
—10 Madr. 368. 

A obtained a decree against B,in execution of which he was put in 
possession of certain land by proclamation, the land being in the possession 
of tenants. A subsequently sued B and the tenants to recover possession of 
the sameland. 8B pleaded that the decree obtained by A was the result of 
a collusion between himself and A in fraud of B’s creditors. Held that it 
was not open to B to raise this plea—10 Madr, 17. 

Plaintiffs sued for an injunction to prevent defendant from interfering 
with their right to present to certain persons at a certain festival in a cer- 
tain temple a crown and water. The lower courts found that plaintiffs 
possessed the right claimed, and granted the injunction. Held, that the auit 
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was cognizable by a civil court under sec. 11 of the Code of Civil Proce- 
dure, and that the injunction was properly granted,—1l1 Madr. 450. 

Certain Moplahs, described as ‘“‘the Moktessor and Jamats’’ of a mosque, 
sued certain other Muhammadans, described as ‘‘members of the Puslar 
caste,” alleging that the custom was for the defendants to attend the plain- 
tiffs’ mosque on Friday at the reading of the kutbah, and that the defend- 
ants had recently built another mosque a short distance off, and had “ for 
two months been attempting to read the kutbah there.” It was further al- 
leged in the plaint that sach reading of the kutbah was ‘‘quite contrary to 
the Muhammadan religion “and that the defendants nevertheless proposed 
to have the kutbah read, “‘whereby the kutbah er adoration conducted in 
our mosque will, according to religion, be fruitless.’”” The prayer of the 
plaint was for an injunction, restraining the defendants from reading the 
kutbah in their mosque :—Zfeld, that the plaint disclosed no cause of action. 
—15 Madr. 355. : 


A suit will lie to recover a subscription promised, the subscriber know- 
ing that, on the faith of his and other subscriptions, an obligation is to be 
incurred to a contractor for the purpose of erecting a building to be paid 
for out of the moneys subscribed,—14 Cal. 64. : 


A suit for the establishment of a right to the hereditary title of musi- 
cians to a satra will lie under sec. 11 of the Code of Civil Procedure, not- 
withstanding that the right sought to be established is one which brings 
in no profit to those claiming it.—15 Cal, 159. ; 


The ordinary Civil Courts have jurisdiction to try a suit for dissolution 
of partnership, their jurisdiction to try such suits not being ousted by sec. 
265 of the Contract Act, 1872.—7 Al. 227. 


The plaintiff and the defendant belonged to the caste of Visnagra 
Brahmans, which in 1841 divided into two sections, known as the big and 
little sections, While this division continued, viz., in the year 1868, cer- 
tain lands purchased by the small section in the names of the plaintiff, the 
defendant, and three other persons. In 1873 the members of the small 
section, with the exception of the defendant, reunited with the other 
members of the caste. The lands, however, remained in the possession of 
the defendant, The plaintiff, on behalf of the caste, brought this suit to 
recover the lands from the defendant, Both the lower Courts held that 
the case was not cognizable by the Civil Courts, as it involved a caste- 
question. On appeal by the plaintiff, the High Court reversed the decrees 
of the Courts below, and sent back the case for retrial, The lands in 
question had been admittedly purchased out of their own funds and for 
their own purposes by the members of the caste who had seceded ; and the 
question, as to whom those lands now belonged, being one between the 
caste and one of the seceding members who had purchased them, could not 
be a caste-question, unless the small seceding section itself could be regard- 
ed (and it was not so contended) as a separate and distinct caste. Under 
these circumstances it was for the Civil Court alone to determine who was 
entitled to the property, although it might be incidentally necessary for 
that purpose to enquire into the usage and practice (if any) of caste sec- 
tions, situated as the seceding gection of this caste had been, with respect 
to the property in question. If the lands had been originally the property 
of the caste, the question would have been between the caste and a seetion 
of it, and would have been a caste-question, and not cognizable by the 
Civil Court,—12 Bom, 225. 

An administratian suit filed in 1870 against executors on behalf of 
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thrée infant plaintiffs was referred to the Commissioner to take accounts of 
the adminstration of the estate by the defendants, In August, 1876, and 
before the taking of accounts was concluded the plaintiff’s guardian with- 
drew certain surcharges and objections which had been filed to the defen- 
dant’s accounts and compromised the suit, The Commissioner then made 
his report, which with the conseut of all parties to the suit was confirmed 
by the Courton the 13th January, 1885. One of the plaintiffs attained his 
majority in December, 1887, and on the 15th March, 1888, obtained a rule 
calling on the defendants to show cause why the proceedings in the Com- 
missioner’s office subsequent to August, 1876, should not be set aside, and 
why he shonld not be at liberty to proceed with the accounts filed in the 
Commissioner’s office. He alleged that the enquiry before the Com- 
Missioner had not been conducted in the interest of himself and the other 
infant plaintiffs ; that their guardian had been induced to withdraw objec- 
tions and surcharges by the threats and coercion of the defendants, and 
that the compromise had not been sanctioned by the Court. He contended 
that the proceedings before the Commissioner had been a sham, [feld, that 
the rule should be discharged. The decree was regular in itself and on 
the face of it correct, and it could only be set aside by aregular suit, Per 
Farran, J. :—The only modes of setting aside a decree prescribed by the In- 
dian Code of Civil Procedure (XIV of 1882), are by review under section 
623 and by suit under section 1]1.—15 Bom, 594. 

Sec. 18 as much as sec, 25 of the Bombay Hereditary Offices’ Act (TIL 
of 1874) excludes by direct implication any right on the part of the Civil 
Courts to declare that persons are eligible to serve as hereditary officers 
ander the Act. The plaintiffs sued, as vatandar mahars of certain villages, 
to establish their right to receive the aya attached to their office, as against 
defendants, who were the vatandar mangs of the same villages, and who 
claimed the right to receive the aya equally with the plaintiffs. Held that 
the suit was not cognizable by a Civil Court.—13 Bom. 83. 

The effect and intention of the proviso to sec. 148 of the N.-W. P. 
Rent Act (XII of 1881) is to preserve the jurisdiction ofthe Civil Courts 
under sec. 42 of the Specific Relief Act (I of 1877), while prescribing a 
special period of one year’s limitation for such suits when they arise out of 
adjudications such as sec. 148 contemplates, Neither that section nor the 
proviso affects the jurisdiction of a Civil Court to entertain a suit by some 
of a body of co-sharers in a joint and undivided mahal for a declaration of 
their title to receive a proportionate share of the rent payable by the 
tenante, Having regard to sec. 11 of the Civil Procedure Code, a suit for 
the recovery of certain sums of money as the plaintifis’ share of rent alleg- 
ed by them to have been wrongfully received by the defendants, their co- 
sharers, and in which the plaintiffs’ right to receive any portion of the 
rent claimed is denied by the defendants, is not barred from the cognizance 
of the Civil Courts by sec, 93 (h) of the N.-W. P. Rent Act. The provision 
does not contemplate suits in which such claims of title are so made and 
resisted. But a suit by some of the co-sharers in a joint and undivided 
mahal for such declaration and such recovery of a proportionate share of 
rent as above referred to, is barred by the provisions of sec. 106 of the 
N.-W. P. Rent Act, in the absence of proof of local custom or special contract 
authorising such suite.—I1 Al. 224. 

Reading together seca. 111, 112, and 113 of the N.-W. P. Land Revenue 
Act (XIX of 1873), as they must be read, the objection contemplated in 
each of them is an objection to be made by the person upon whom the 
notice required by sec. 111 is to be served, 2. ¢., a person who is a co-sharer 
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in possession, and who has not. joined in the application for partition. So 
far as secs. 111, 112, 113, 114, and 115 are concerned, a Civil Court is the 
Court which has jurisdiction to adjudicate upon questions of title or pro- 
prietary right, either in an original suit in cases in which the Assistant 
Collector or Collector does not proceed to inquire into the merits of an ob- 
jection raising such a question under sec. 113, or an appeal in those cases 
in which the Assistant Collector or Collector does decide upon such ques- 
tions raised by an objection made under sec. 112. The remaining sections 
relating to partition do not provide for or bar the jurisdiction of the Civil 
Court to adjudicate upon questions of title which may arise in partition- 
proceedings or on the partition after the time specified in the notice pub- 
lished under sec. 111. Sec. 132 is not to be read as making the Commis- 
sioner the Court of appealfrom the Assistant Collector or the Collector 
upon such questions, nor does sec. 24] (f) bar the jurisdiction of the Civil 
Court to adjudicate upon them. Where, therefore, after the day specified 
in the notice published by the Assistant-Collector under sec. 111, and after 
an amin had made an apportionment of lands among the co-sharers of the 
mahal, the original applicants for partition raised for the first time an ob- 
jection involving a question of title or proprietary right, and this objection 
was disallowed by the Assistant Collector and the partition made, and con- 
firmed by the Collector under sec, 131, held that the objection was not one 
within the meaning of seo. 113, that the remedy of the objectors was not an 
appeal from the Collector’s decision under sec. 132, and that asuit by 
them in the Civil Court to establish their title to the land allotted to other 
co-sharers was not barred by sec. 241 ( f ), and, with reference to sec. 11 of 
the Civil Procedure Code, was maintainable. Habibullah v. Kunji Mal 
(I. L. R., 7 Al. 447) distinguished. Sundar v. Khuman Singh (I. b. R., 1 AL 
613) referred to.—9 Al. 429. 


All suits of a civil nature.—Thus, the Courts have entertained the fol- 
lowing suits: suit to declare the plaintiff’s right to be restored to his caste, 
7 Suth. Civ. R. 299: suit to declare that an alleged Hindu marriage is in- 
valid, 6 Ben. 243: suits between Hindus for divorce or for resttéution of 
conjugal rights, ibid. 252; 4 N.-W. P. 109: suit for breaking a curd-pot in 
a templeon a certain day, 9 Bom. H. C. 413: and many others. But they 
have refused to entertain the following declaratory suits: suit for a decla- 
ration that the plaintiff is a member of a Hindu society from which he has 
been excluded, such exclusion neither depriving him of caste, nor affecting 
any right of property, 3 Ben. App. Civ. 91: suit for a declaration that the 
plaintiff is entitled to be summoned to all marriages, and to receive a pre- 
sent of pan from the members of a particular community, S. D. A. 1854, p. 
1850: or to offerings made by jajmans to family-priests, S. D. A. 1852, p. 
398; 1 Hay 365; 5 Suth. Civ. R. 225: or to a mere dignity unconnected 
with any emoluments, 2 Bom. 476; 6 Bom. 119: and the following suits 
for damages: for loss of honours and voluntary offerings at a temple, 5 
Madr. 313: for intrusion on an office to which no fees were of right ap- 
purtenant, 2 Bom. 470; 7 Madr. 91: for not offering food to an idol, 6 
Bom. 122: against a magistrate acting judicially and with jurisdiction, 
though carelessly and irregularly, 7 Ben. 449: and the following suits for 
specific performance of alleged obligations: to compel a Hindu widow to 
adopt a son, 19 Suth. 127; 7 Cal. 288; 7 Moo. I. A. 2062 : to compel here- 
ditary priests of a temple to put certain ornaments on the God’s image on 
certain days, 5 Bom. 83: to compel Hindus against their will to invite 
other Hindus to their houses or theic entertainments, 6 Suth. Civ. R. 325. 
So the Courts have rejected a suit by one purohbit against another purohit 
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for interfering with an alleged exclusive right of performing ceremonies at 
@ certain place, Marshall 161, and see the case in 3 Moo. I. A. 198; and 
suits against barbers to compel them to shave the plaintiffs (Sadr. Decisions, 
1854, p. 465), or to pare their nails (1 Suth. Civ. R. 352, col. 1). For other 
cases in which a suit was held not of a civil nature, see 7 Madr. 91, and 
supra, p. 391. <A suit is not maintainable to establish a right to a mere 
dignity unconnected with any fees, profits, or emoluments, 6 Bom. 121, 
following 2 Bom. 476 and a decision of the Privy Council in 3 Moo. I. A. 
198. <A suit by a temple-servant for damages for omitting to make a daily 
offering of rice and cake to the idol will not Jie, unless indeed he sues as 
representing the idol, 6 Bom. 122.—Stokes’s Anglo-Indian Codes, Vol. II. 
(Adjective Law), p. 471. 


Held that a suit by a landholder for the removal of certain trees plant- 
ed by the defendants upon land held by them as the plaintiff’s occupancy- 
tenants was cognizable by the Civil and not by the Revenue Court.—I. L. 
R., 8 Al. 446. 


The sale of mortgaged property was decreed by a Subordinate Judge. 
Before the sale another suit, instituted in the same Court for the purpose 
of having other property substituted in lieu of part of that mortgaged, was 
transferred to the Court of the District Judge, who decreed, upon consent, 
that the substituted property should be sold, and that, for the purpose of 
this sale, this suit should be taken as supplemental to the former one. On 
the petition of the mortgagee for execution of the decrees, in both suits, 
in the District Court, it was objected that execution could not proceed 
therein, on the ground that the decree for sale was that of the Subordinate 
Court :—Held, that the decree (which affected the whole property mortgag- 
ed) was that of the District Court, which accordingly had jurisdiction to 
execute it. To have enabled the Subordinate Court so to do, an order by 
the District Court would have been necessary.—11 Cal. 244. 


By an agreement between S and M, members of the same Hindu fa- 
mily, 1t was arranged that certain immoveable property dedicated to charit- 
able uses by the family should be managed by M, subject to the supervi- 
sion of S, and that M should render accounts to S and observe certain 
other conditions. S sued M in the Court of the District Munsif and pray- 
ed for a decree for the removal of M as manager and for the appointing of 
himself as manager of the property. M objected that the Court had no 
jurisdiction, because the property exceeded in value the pecuniary limits 
of the jurisdiction of the District Munsif’s Court as fixed by sec. 12 of the 
Madras Civil Courts Act, 1873 :—Held, that S was not entitled to sue for 
the removal of M without paying for his ejectment from the property, and 
that, as the property exceeded in value Rs. 2,500, the District Munsiff had 
no jarisdiction.——-8 Madr. 516. 


The plaintiff sued three defendants on a bond alleged to have been exe- 
cuted by them to the plaintiff. Two of the defendants did not appear, or 
make any defence, to the suit. The second defendant only appeared, and 
objected to the jurisdiction of the Court; but his objection was over-ruled, 
and a decree was made against all three defendants. On appeal the lower 
Appellate Court reversed the decree, holding that the Court of first instance 
had no jurisdiction. The plaintiff preferred a second appeal and contend- 
ed that the first and third defendants had consented to the jurisdiction of 
the Court, and that the decree was binding as against them :—Held, 
affirming the decision of the lower Appellate Court on the question of ju- 
risdiction, that the conduct of the defendants, even if it could be held to 


Sec. 11.] CIVIL PROCEDURE CODE. 633 


have amounted to consent or acquiesence, did not give the lower Court any 
jarisdiction. 

On Gnding that the Court of first instance had no jurisdiction, the 
lower Appellate Court ought to have ordored the plaint to be returned. It 
not having dune so, the High Court on second appeal ordered the plaint to 
be returned, in order that it might be presented tothe proper Court.—9 
Bom. 266. 

A bond having been executed, whereby it was stipalated that a debt 
should be paid by instalment subject to the condition thatif any one instal- 
ment were not paid within acertuin time after it become due, the whole 
amount remaining due should become payable at once, the creditor evaded 
the debtor’s attempts to pay the iustalments as they became due, and the 
debtor brought a suit to compel the creditor to accept an instalment due :— 
Held, that such a suit would not lie.—9 Madr. 55. 


The plaintiffs and the defendants as members of a family of Ganvkars 
claimed to be entitled to certain mans consisting of the right to be the first 
to worship the deity on certain occasions and to receive gifts of rice, co- 
coanut and vida and vension made by the priest on certaiu religious cere- 
monies and other occasions, The plaintiff being obstructed by the defend- 
ants in the enjoyment of the mans, sought to obtain a perpetual injunc- 
tion against the defendants, The Court of first instance dismissed the 
plaintiff’s claim as being one for mere diguities unaccompanied with emo- 
luments, and, as such, not cognizable by a Civil Court. The plaintiff 
thereupon appealed, and the lower Appollate Court reversed the lower 
Court’s decree, and granted a perpetual injunction against the defendants, 
prohibiting them from interference with the plaintiff’s enjoyment. On 
appeal by the defendants to the High Court :—WHeld, restoring the decree 
of the Court of first instance, that the plaintiff’s suit was not maintainable. 
The mans were mere dignitics to which no profits or emoluments were nt- 
tached. The trifling gifts, made by the priest, of rice, a cocoanut and vida 
on the occasion of worshipping the deity and of a piece of venision on other 
occasions could not be regarded as emoluments, being merely symbols of 
recognition and marks of respect of and to the holders of tbe mans.—10 
Bom. 233. 

A suit for recovery of a debt will lie in a Civil Court againsta soldicr 
in Her Mnjesty’s service up to judgment under proviso to section 144 0f the 
Army Act however small may be the amount of the debt. The question, 
whether the defendant is a soldier or not, arises only when the plaintiff seeks 
to execute his decree.—10 Bom, 218. 


Neither under section 12 of Act VIII of 1859, nor in any other way, 
has the High Court in its appellate capacity power to give jurisdiction to 
a District Court to inquire into facts, 1s upon a remand, ina suit decided in 
the Court of another district, and relating to lands in the latter. Of two 
mortgages, between the same parties, the first comprised four villages, of 
which three were in district A, and a fourth property wasin district B. 
The second mortgage comprised, in addition to the above, three other villages 
in district B. Suits brought in both districts by the assignee of the mortgagee 
against the mortgagor were thus framed, viz., in the suit in district A for 
Possession upon foreclosure of both mortgages, and for a declaration of the 
plaintiff’s right as purchaser of one of the properties ; and in the suit in dis- 
trict B, for payment of the debt on the second mortgage. Both suits were 
dismissed. The High Court, hearing appeals in both suits together, affirmed 
the dismissal of the auit in district B, and remanded the other to the Court 
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of first instance in district A, to have the proportionate value of the pro- 
perties determined, with a view to the apportionment of the liablities of 
the parties by way of contribution. As the defendant who succeeded 
in both suits in the District Courts raised no question of jurisdiction, each 
of them might be taken to have had the consent of parties to its hearing the 
whole suit before it. But no such consent could be deemed to have been 
given to the order of the High Court mado as above stated on contested 
appeals. This order was, accordingly, unauthorized. Although wide powers 
of amendment, of framing new issues, and of modifying decrees are conferr- 
ed upon the High Court by provisions in the Code, of which the plain mean- 
ing is not to be narrowed by judicial construction, these powers were ex- 
ceeded in the change of the suits by the order in question into a suit of a 
description differing totally from that of either of them, as originally de- 
creed ; and this without the consent of the parties.—12 Cal. 225. 


A suit claiming a right to the regular offerings made out of the funds 
of a temple which are of a substantial value as emoluments is a suit of a 
civil nature within the meaning of the explanation to sec. 11 of the Code 
of Civil Procedure. Krishnama v. Krishnasami, I. L. K., 2 Madr., 62, re- 
ferred to; Narayan Vithe Parab v. Krishnaji Sadashiv, I. Ll. R., 10 Bom., 
233, distinguished. ‘Fhe plaintiffs based their claim to a goat sacrificed on 
the 4th day of each month on an alleged custom by which each of five fami- 
lies took certain goats in each month, and sued to establish their right 
without making the other families parties. Held, that to make any declara- 
tion in a suit to which they were not parties would be in effect to partition 
joint property, and to define the share of each without all the shares being 
aca the Court. Prahlad Singh v. Luchmunbutty, 12 W. R., 256.—17 

al. 906. 


No suit is maintainable to set aside a sale under the provisions of 
section 174 of the Bengal Tenancy Act. The right under the section to 
have a sale set aside is not an abstract right which can be enforced by 
suit against any particular person, but is a right tocall upon a Judge to 
sot aside a sale, and on his refusal to proceed in revision.—18 Cal. 481. 


In execution of a decree certain land belonging to the judgment-debtor 
was sold ; subsequently the auction-purchaser, who had not got possession, re- 
sold the land to a third party and gave him the certilicate. The latter then 
applied to the Court to be put into possession, but having failed in those 
proceedings, owing to some irregularity in the description of the boundaries 
of the property, he instituted a regular suit against the judgment-debtor to 
obtain possession. Ona plea that such suit would not lie as the plaintiff 
could have got possession in the miscellaneous proceedings :— Held that hav- 
ing, regard to the provisions of art. 138 of sch. ii of Act XV of 1877 and of 
sec. Ll of Act XIV of 1882, such suit was maintainable,—9 Cal. 602. 


Suits as to religious rites or ceremonies, which involve po question of 
the right to property or to an office, are not suits of a civil nature, nor are 
they intended to be brought within the jurisdiction of the Civil Courts. A 
suit, therefore, by tho plaintiffs, as members of a committee of management 
of a Hindu temple, to compel the hereditary priests of the temple to take 
out certain ornaments from the treasury of the managing committee, and to 
obtain a declaration that the said ornaments, after they had been so taken 
out ofthe treasury, were in the custody of the priests, and that they were 
responsible for their safe custody, was held unsustainable. Sec. 11 of the 
Civil Procedure Code, Act X of 1877, introduces no new law, but merely 
declares the law as it has always been administered.—5 Bom. 80. 
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Although it is not the duty of a Civil Court to pronounce on the truth 
of religious tenets, nor to regulate religious ceremony, yet, in protecting 
persons in the enjoyment of a certain status or property, it may incidental- 
ly become the duty of the Civil Court to determine what are the accepted 
tenets of the followers of a creed, and what is the usage they have accepted 
as established for the regulation of their rights infer se. A claim to the ex- 
lcusive right to perform certain portions of the religious worship in a Hindu 
temple, and to restrain a rival sect from joining in such worship otherwise 
than as ordinary worshippers can be enforced by the decree of a Civil Court. 
A claim to damages for the loss of honours and voluntary offerings which 
would have been made by worshippers at a temple to the holders of a reli- 
gious office therein had the latter not been disturbed by the defendants in 


the performance of the duties of such office, is not enforceable by law.—5 
Madr. 313. 


12. Except where a suit has been stayed under Section 
20, the Court shall not try any suit in 
which the matter in issue is also directly 
and substantially in issue in a previously instituted suit for the 
same relief between the same parties, or between parties under 
whom they or any of them claim, pending in the same or any 
other Court, whether superior or inferior, in British India, 
having jurisdiction to grant such relief, or in any Court be- 
yond the limits of British India established by the Governor- 
General in Council and having like jurisdiction, or before 
Her Majesty in Council. 


Explanation.— The pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying a 
suit founded on the same cause of action. 

Notes. 
This section applies to Provincial Small Cause Courts. 
The judgment of a foreign Court, obtained on a decree of a Court in 


British India, is no bar to the execution of the original decree.—I, L. R., 7 
Cal. 82. 


Pending the final hearing in appeal of a suit for confirmation of pos- 
session of certain, land, and for the recovery of the produce of such land 
alleged to have been carried away by the defendants, the plaintiffs brought 
@ suit again asking for confirmation of possession, but also for the recovery 
of the produce which had arisen since the institution of tbe other suit, Held 
that the second suit, so far as it sought for the recovery of the produce was 
not barred by the previous suit.—8 C. L. R., 1138. 


The pendency of litigation regarding rent, malikana, or other demand 
for one year, does not, under sec. 12 of the Civil Procedure Code, bar a suit 
between the same parties in which the same demand is made for a sub- 
sequent year, inasmuch as the reliefs claimed in the two cases are different, 
Secs. 12 and 13 of the Code compared. On the 17th August 1885, a suit 
was instituted for recovery of an annual malikana allowance for the years 
1290, 1291, and 1292 faslis, On the 5th October 1885, the Munsif dismis- 
sed the suit. On the 10th March 1886, the Subordinate Judge on appeal 
reversed the Munsif’s decree, and decreed the suit. On the 2ist June 1886 
the defendant appealed to the High Court, which, on the 4th July 1887 
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reversed the Subordinate Judge’s decree, and restored that of the Munsif, 
on the ground that the plaintiff had never received aud was not entitled to 
malikana. Meanwhile, on the 8th June 1886, the plaintiff brought another 
suit against the defendant for recovery of malikana for the year 1293 fasli, 
which accrued after the institution of the former suit. By judgments dated 
respectively the 2lst August and 27th November 1886, the lower Courts de- 
creed this suit, holding that the Subordinate Judge’s decree of the 10th 
March 1886, in the former suit, operated as res judicata, and was conclusive 
in favour of the plaintiff's title to the malikana. On the 17th May 1887, the 
defendant appealed to the High Court, and on the 16th May 1888, (the High 
Court having, in the interval, dismissed the former suit by its judgment of 
the 4th July 1887), the appeal came on for hearing. Held thatthe trial of 
the present suit by either of the lower Courts was not barred by sec. 12 of 
the Civil Procedure Code by reason of the fact that, at the time of such 
trial in August and November 1886, the previous litigation between the 
parties was pending in sccond appeal before the High Court.—I. L. R., 11 


Al. 148. 
13. No Court shall try any suit or issue in which the 
ao matter directly and substantially in issue 

e8-jucdicata. . . 7 
has been directly and substantially in 
issue in a former suit between the same parties, or between 
parties under whom they or any of them claim, litigating 
under the same title, in a Court of jurisdiction competent to 
try such subsequent suit or the suit in which such issue has 
been subsequently raised, and has been heard and finally de- 
cided by such Court. 


Explanation 1.—The mattcr above referred to must, in the 
former suit, have been alleged by one party, and either denied 
or admitted, expressly or impliedly, by the other. 

Lizplanation II.—Any matter which might, and ought to, 
have been made ground of defence or attack in such former 
suit shall be deemed to have been a matter directly and sub- 
stantially in issue 1n such suit. 

Explanation I11.—Any relief claimed in the plaint, which 
is not expressly granted by the decree, shall, for the purpose 
of this section, be deemed to have been refused. 

Explanation IV.—A decision is final within the meaning 
of this section when it is such as the Court making it could 
not alter (except on review) on the application of either party, 
or reconsider of its own motion. <A decision liable to appeal 
may be final within the meaning of this section until the appeal 
is made. 

Explanation V.—Where persons litigate bona fide in respect 
of a private right claimed in common for themselves and others, 
all persons interested in such right shall, for the purpose of 
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this section, be deemed to claim under the persons so litiga- 
ting. 
Lizplanation VI.—Where a foreign judgment is relied on, 
the production of the judgment duly authenticated is presump- 
tive evidence that the Court which made it had competent 
jurisdiction, unless the contrary appear on the record; but 
such presumption may be removed by proving the want of 


jurisdiction. 
Notes. 

This section applies to Provincial Small Cause Courts. 

A, claimed certain property as the adopted son of B, and it was de- 
cided in that suit that A had failed to prove that he was the adopted son of 
B. Held that this decision was no legal bar to A’s proving in another suit 
that he was the adopted son of B, in which A sought to obtain a different 
property upon a different cause of action, though the parties to the suit 
were the same.—1 B. L. R. (A. C.) 68; 10 W. R. 100. 


A sued B and C in the Civil Court to recover possession of certain lands 
of which he alleged that they had dispossessed him, under a decree ob- 
tained by them in a suit in which he had previously sued B in the Civil 
Court, before Act X of 1859 had been passed, for rent, in which suit C had 
been added as a party, aud had proved his title to the lands against A. Held 
that A’s suit must fail, on the ground thatit involved a material issue of fact 
which had already been determined by a Court of concurrent jurisdiction in 
the former suit, which was between the same parties, and which issue dis- 
posed of the present suit.— 1 B. L. R.,. (A. C.) 30; 10 W. R. 75. 


Whero a plaiut prayed for possession and wasilat, and a decree was 
given for possession without mention of the wasilat, and on application for 
review it was urged, though not in the written grounds of application, that 
the question of wasilat, ought to have been disposed of, but no decision was 
given as to it either by the High Court, or by tbe Court of first instance, 
to which application was afterwards made, held that the fact that a prayer 
for wasilat was contained in the plaint in the suit in which only a decree 
for possession was given was not a bar to a subsequent suit for mesne-pro- 
fits within sec. 2, Act VIII of 1859.—2 B.L. R., (S. N.) 16; 10 W. B., 486. 


A, on the Ist February 1868, entered into a contract with B to supply 
him with straw for twelve months, the supplies to besent as ordered daily. 
On the 12th March B brought an action in the Small Cause Court against 
A for damages sustained by the plaintiff by reason of A’s having failed to 
supply straw as agreed upon. The Judge decided the questions in issue 
(namely, of the factum of the contract, and the authority of the person who 
executed it in A’s behalf) in favour of B, and gave hima dccree. On the 
21st April, a second suit was brought by Bagainst A on the same contract. 
The claim was for damages sustained by the plaintiff by reason of A’s hav- 
ing failed to supply straw as agreed from the 20th February to the 17th 
April. That suit was dismissed, the Jadge holding that the matter was res 
adjudicata, as he considered that the contract was an entire ore, and that 
B had shown, by suing on it for general damages, that he treated it as such, 
and had elected to rescind it. On the 9th May a rule nist was granted for 
# new trial, and on the 16th May the rule wes made absolute. On the 12th 
June, at the new trial, a decree was made in favour of B forso much of the 
damages claimed as had been: sustained subsequently to the date of the 
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decree of the 25th March. In an action brought by B on the same contract 
for damages sustained between the 17th April and the 16th June, by rea- 
son of A having failed to supply straw according to the terms of the same 
contract, A denied that there had been any such contract, and further plea- 
ded that the matter of the contract, if there had been one,jhad already been 
adjudicated upon. Ona reference from the Small Cause Court, held that 
the finding of the Judge upon the contract in the action brought on the 12th 
March was conclusive between the parties, and that A’s plea of res adjudi- 
cata was not well founded,—2 B. L. R., (O. C.) 48. 


The defendant had obtained an order under sec. 25, Act X of 1859, to 
eject the plaintiff, who now sned in the Civil Court for recovery of posses- 
sion, Held that sec, 2, Act VIII of 1859, did not bar the suit.—2 B. L. R., 
App., 36; 11 W. R., 145. 

In @ previous suit the plaintiff sought to obtain a kabuliyat from the 
defendant in respect of land held by him, alleging the quantity to be8 
bighas and 17 cottahs. It was therein determined that the defendant held 
only 7 bighas and no more. In the present suit brought to eject the defen- 
dant from 1 bigha 17 cottabs of land, held that it was not maintainable, as 
it was for the determination of a question decided in the former suit.—3 B, 
L. R., App., 34. 

A. landlord sued his tenants and his tenant’s surety in the Collector’s 
Court for arrears of rent, the surety being merely treated as a nominal par- 
ty, and the decree being given against the tenants. He afterwards sued 
the surety in the Civil Court on the bond given by him, and in the lower 
Court obtained a decree, not only for the arrears of rent, bntalso for the 
costs in the (Act X.) suit. Held, on special appeal, that the suit was, as re- 
gards the arrears of rent, not barred by sec. 2, Act VIII of 1859, but that 
the costs in the Collector’s Court could not be recovered.—3 B. L. R.# App. 
37; 11 W. R., 407. 


In a suit for declaration of title to land from which a raiyat had been 
ejected at the suit of his zamindar by the order of a Collector under sec. 
23, Act X of 1859, and wherein the genuineness of the patta upon which 
the suit was brought was at issue, the order of the Collector could not be 
pleaded in bar.—-3 B. L. R., App., 189; 12 W. R., 284. 


Two purchasers of holdings in the defendants zamindari at a sale for 
arrears of revenue applied to the Collector to have the transfer registered 
in the zamindar’s sharista under Act X of 1859, sec. 27. Their application 
was refused, and then they brought a suit in the Civil Court to set aside 
the Collector’s order, and register their names. Held that proceedings au- 
thorized to be taken in the Collector’s Court under sec. 27, Act X of 1859, 
were not proceedings ina suit; and consequently that such proceedings 
were no bar to a suit in the Civil Court under sec, 2, Act VIII of 1859.— 
456. LL. R., (F. B.) 43; 12 W. B., (F. B.,) 30. 


In execution of a decree, the right, title, and interest of A in a certain 
property were sold and purchased by B. In execution of another decree, 
the right, title, and interest of A and C in the same property were sold and 
purchased by D. Ina suit by A the sale to B was set aside, but on appeal 
the decision of the Court of first instance was, upon consent of the parties, 
set aside, and the sale allowed to stand good. DD sued for possession of the 
share of A and C in the property purchased by him, and obtained a decree 
for possession of the share of C only. D now sued to set aside the sale to 
B and for possession of the share of A. Held that the suit was not barred 
by sec. 2, Act VIIL of 1859.—5 B. L. R., 220; 18 W. B., 343. 
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A Mahomedan died, leaving among others a widow and a sister entitled 
to shares in his estate. The widow got possession of the whole. The sister 
died, and after her death her husband, on behalf of himself and grandson, 
sued the widow to obtain the shares to which the deceased sister was en- 
titled, and obtained a decree for payment of the same, after satisfaction of 
the widow’s lien for dower, in certain proportions to himself and grandson. 
The husband’s interest in the decree was subsequently confiscated by Go- 
vernment for having taken part with the enemy in the Mutiny. He suab- 
sequently died leaving his grandson. The widow died during the Mutiny, 
and her brother was put into possession of the property by the Government 
as her heir. ‘The grandson now sued the widow’s brother to recover his 
own and his grandfather’s share, alleging that the lien for dower had been 
satisfied. Held, the suit was not barred by Act VIII of 1859, sec, 2.—5 B. 
L. R., 570; 14 W. BR., P. C., 5. 

A. daughter succeeded to a share of her father’s estate, and transferred 
it in full property by a formal instrument or ikrarnama, dated March 1849, 
to herjgrand-daughter, expressly naming her and treating her as her heiress 
—the trausfer being in the nature of a release, reserving maintenance and 
other advantages to the donor. Upon the application of the grand-daughter 
before the Collector for the mutation of names according to the terms of the 
ikaranama, the reversioners (collateral heirs of the father) affected to con- 
test the unauthorised nature of the alienation, but dropped their opposition. 
In 1857 the diaras, or alluvial lands attached to the estate, were perpetual- 
ly settled with the grand-daughter, The alienor quarrelled with her grand- 
daughter, and in 1857 brought a suit against her to set aside the ikrarnama, 
upon the ground of the non-performance of a condition subsequent, The 
plaintifE succeeded in the first Court, but the judgment was reversed (Octo- 
ber 1858) on appeal to the Zillah Judge. Pending the appeal the plaintiff 
died (February 1858), and the reversiouers applied to be, and were, admit- 
ted as her heirs to conduct the appeal. The grand-daughter remained in 
possession from the date of transfer until 1866, when she died, In April 
1867 the present suit was brought by the surviving reversioner, who claimed 
to be entitlud to recover possession of the property by right of inheritance 
from the alienor’s father. He was one of the reversioners who had been ad- 
mitted to conduct the appeal in the former suit upon the death of the alienor, 
Held (on special appeal and review) ,there had been no adverse possession ; 
the instrument enured as a transfer of the donor’s life-interest only ; the 
judgment in the former suit brought to set it aside did not bind or affect 
the reversioners, who in that suit merely represented the interest of their 
predecessors, the life-tenant.—5 B. L. B., 585;13 W, R., 52. 

A, a Hindu of Gya, died, leaving a sister, B, and C, the son ofa de- 
ceased sister. On A’s death B took possession of the property left by A. 
In a suit by C against B for recovery of possession thereof as heir to his 
maternal uncle, the Court of first instance held that B should retain posses- 
sion of the property during her lifetime without power of waste, and that 
on her death C, should be entitled tothe possession thereof. This was re- 
versed by the High Court on appeal, who held that the decree should have 
been simply a decree of dismissal of the plaintiff's suit, B died, leaving an 
adopted son, D. OC sued D for recovery of possession of the property, the 
subject-matter of the former suit, on the ground that D was not the adopt- 
ed son of B, and that C, who came within the class of bandhus, was en- 
titled to succeed to the property left by A and B, there being no nearer 
heir in existence. Held that sec. 2, Act VIIL of 1859, did not bar the suit. 
—s BL. L. R., 663; 14 W. R., 73. 


[Sec. 13, 
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Previous to the institution of the present suit, ope of the shareholders 
of a piece of land brought a suit against the Chairmfan of the Municipality 
for recovery of possession of his share, The other sh{areholders were made 
by pro forma defendants in the suit. This suit was d¥smissed as barred by 
the law of limitation, After the dismissal of the suit,\the plaintiff brought 
the present suit for recovery of his share of the land, @n the allegation that 
his tenant had relinquished the land within three momthbs, in consequence 
of his having been dispossessed by the Municipal Cofamissioners, Held 
that the suit was not barred by sec, 2, Act VIII of 1859.%-5 B. L. R., App. 
00; 13 W. R., 461. 

When a suit has been remanded by the Appellate Cou&, and then dis- 
missed by the Court of first instance for non-appearance of the parties, the 
plaintiff is not debarred thereby from bringing another suit ukon thesame 
ery of action against the same defendant.—5 B. L. R., App. 7 3; 14 W. 

-» 81, 

The doctrine laid down in the Duchess of Kingstons’ agae 2 Smith’s, 
L. C., 6th Ed , 679, as to estoppel by judgment, is applicable to cases tried 
under Act VIII of 1859, the second section of which is consistent with 
that rule. But the Judicial Committee, reversing the decision of the Court 
below, considered that the doctrine had no application in the present case, 
the judgment relied on not being the judgment of a Court of concurrent ju- 
risdiction directly upon the point upon the same matter; and, after an 
examination of the whole evidence, restored the judgment of the first Court, 
—7 B.L. R., 673; 15 W. BR, P. C., 30. 

S died in 1865, leaving two sons, N and G. M took possession of the 
property of S under a will alleged by her to have been executed by S. Tu 
1867 G brought his suit, as one of the heirs of S, to set aside the will, and 
mace his brother N a co-defendant. The Principal Sudder Ameen dismissed 
the : uit, finding on the evidence that the will was genuine, In 1869 N 
brought this suit for his share as heir of S against M. The first Court found 
that the will was a forgery, and gave the plaintiff adecree. On appeal, the 
Judge held that N’s claim.was barred by the decision in the former suit 
brought by his brother, and reversed the decision of the first Court. Held, 
on special appeal, that it was not barred by the finding of the Court in G’s 
suit as N was no party to that suit, and be could not in any manner have 
availed himself of a decree in that suit to enforce a claim to his share.—7 
B.L. R, App. 38; 15 W. B., 309. 


D and B executed a bond, by which they mortgaged certain lands as 
security for a loan taken by them from the plaintiffs. A suit was brought 
and a decree was obtained by the plaintiffs against D and B, under which 
they recovered a portion of the amount due on the bond. The plaintiffs 
now sued S and others, on the ground that they were joint proprietors of 
the land mortgaged, that the loan was taken by D and B, as managers, for 
the use of all the parties interested and for carrying on their joint business 
and trade, and that therefore they were all jointly liable. i/eld that the 
suit could not be maintained. Ramnath Roy Chowdry v. Chunder Sekhar 
Mohapattur (4 W. R., 50) dissented from.—10 B, L. R., 200; 18 W. R., 458. 


The plaintiffs, as talukdars, brought a suit against their tenant M for 
recovery of rent at enhanced rates of land held by him, as to two cottahs of 
which he denied that they were part of his holding, but alleged that they 
were part of the lakhiraj holding of one H, and H intervened in that suit, 
and claimed the two cottahs as lakhiraj. The result of that suit was that 
the rent was assessed on the land admitted by M to bein his possession, 
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excluding the two cottahs. The plaintiffs then brought a suit against 
Hi for a declaration that these two cottahs were their m&l lands, and ob- 
tained a decree simply declaring their mal rights over the land in dispute. 
In a suit brought by the plaintiffs against H after serving him with 
notice to quit, for recovery of khas possession of the two cottahs with 
mesne-profits and praying that he might be orderea toremove a mud house 
erected by him on the land, the defence was that as the plaintiffs had al- 
ready claimed khas possession and obtained a decree simply declaring their 
right to receive rent, the suit was barred, and that as H had been twenty 
years in possession, and had erected a house without any opposition from 
the plaintiffs, they had no right now to sue for khas posseasion. Held that 
the suit was not barred by sec. 2, Act VIII of 1859, and the plaintiffs were 
entitled to a decree for khas possession.—10B. L. R., App., 5; 18 W.R., 19. 

B had instituted a suit in the Court of the Munsif of the 24-Pergunnahs 
against A on account of an alleged trespass to a certain drain, which B then 
alleged to be his property ; that suit was dismissed on the ground that B 
had not proved his title to the drain in question, In a suit arising out of 
an alleged trespass to the same drain brought by A against B, in which A 
stated it was his property, the judgment of the Munsif in the former suit 
was tendered in evidence on behalf of the plaintiff, and it was contended it 
was an estoppel. The Court admitted it in evidence, but doubted whether 
it would be an estoppel.—10 B, L. R., App., 31, 

Where a party, failing to obtain judgment for the possession of land 
claimed by her in her first suit as taufir, brought a fresh suit claiming the 
land as property belonging to her taluq according to the true boundary line, 
held, affirming the decision of the High Court, that her suit was barred by 
sec, 2 of Act VIII of 1859.—11 B. L. R.,(P. C.) 158; 18 W. R., 163. 2 B. 
L. R., A. C., 102. 10 W. R., 426; 13 W. R., 209. 

A, araiyat, brought a suit in the Court of the Deputy Collector againat 
B, his zemindar, for recovery of possession of a piece of land, on the ground 
that he was the holder of a mirasi patta, and that he had been illegally 
ejected by B. The Deputy Collector held that the mirasi patta was genuine, 
aud that B had illegally ejected A. He passed a decree in favour of A,in 
execution of which’ A obtained possession of the land in dispute. In a suit 
brought by B against the heirs of A in the Civil Court for recovery of pos- 
session of the said piece of land, on the ground that the mirasi patta was a 
spurious document, and that no mirasi patta had been granted to A, held 
(Jackson, J., doubting) that the decision of the Deputy Collector was not 
conclusive between the parties.—11 B. L. R.,(F. B.,) 484 ; 19 W. R., 322 ; 
20 W. R., 105; 20 W. R., 455 ;5 11 B. L. R., 437, note ; 13 W.R., 417. 

Where, in a suit for enhancement of rent, the plaintiff failed to prove 
notice of enhancement, but the Court enquired into and gavea declaratory 
decree as to his right to enhance, such decree is decisive of the right in e 
subsequent suit for enhancement of the rent of the same tenure founded on 
a valid notice.—12 B. L. R, (P. C.,) 53; 19 W. R., 175. 

C, a Hindu subject to the Mitakshara law, adopted S, and afterwards 
B, and made a will, whereby, after providing for his widow, the family 
worship, &c., he made a division of his real and personal property between 
his two adopted sons. Provision was also made for forfeiture by either of the 
s0n8 In case they disputed the will, in which event the whole estate was to 
go to the other son. This will was registered and filed in the Collector's 
Court. 5 was subsequently disowned by C, and declared to have forfeited 
his right to anything under the will. In 1859 S brought asuit against ©, 
BB, aud certain persons who claimed portions of the property under deeds 


Sl 
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executed by C, to cancel those deeds, to cancel the will, to set aside the adop- 
tion of B, and for maintenance. In this suit he alleged that C had uo power 
to make any of the devises of real estate contained in the will, inasmuch as 
the whole estate, consisting of property inherited by C and property acquir- 
ed by him from the income of such inherited property, was ancestral. The 
only issue raised in that suit referring to the will wus whether it was as- 
xeonted to by S. The first Court found that it had been so assented to ; that 
the adoption of B was valid ; and that S’s conduct justified C in disinheriting 
him : the suit was accordivgly dismissed. S uppealed tothe High Court, and 
in his grounds of appeal rnised the same contention as befure, viz., that the 
whole of the real property was ancestral, and thercfore C had no power to 
cispose of it without bis consent. The High Court, in 1863,varied the decree 
of the first Court, and held that the will must be set aside so far as it affect- 
ed the right of S in the ancestral property, but that the ancestral property 
ouly included that inherited, and not that acquired by C with the income of 
the inherited property. In asuit brought by S after the death of B and C, 
against B’s widow and the parties to the former suit, or their representa- 
tives, to obtain possession of the whole estate of C on the ground that both 
the inherited property and the property acquired from the income thereof 
were ancestral, held (reversing the decision of the High Court) that, al- 
though the issue as to the assent of S to the will clearly embraced only a 
portion of the controversy between the parties, the Court had jurisdiction, 
and indeed was bound, to decide whether or not the will was operative as 
to all or to any, and what portion, of the property, and that its decision on 
that point was binding on the parties. According to the general law relat- 
ing to res judicata, where a question has been necessarily decided in effect, 
though not in express terms, between parties to a suit, they cannot raise the 
same question as hetween themselves in any other suit in any other form, 
Sec, 2, Act VIII of 1859, does not preveut the operation of this general law. 
The words “cause of action” in that section must be construed in referenco 
to the substance rather than the form of the action.—12 B, L. R., (P. C.) 
304; 20 W. K., 377; L. B., I. A., Sup. Vol. 212, reversing the decision of 
the High Court in Sudanund Mohapattur ¢«. Soorjomonee Dabee, & W. R., 
455 ; and on review 11 W. BR., 436. 


A brought a suit in the Court of S against B for certain land as being 
an accretion to an estate in the District of S. B claimed it as being part 
of his estate in the District of G, to which diatrict he alleged the land had, 
in a former decision, been found to belong. The Court of S held that the 
Jand was an accretion to A’s estate in the district of S. In a subsequent 
suit brought by Bin the Court of G against A for the land to which the 
subject of the former suit had been found to be an accretion, held that the 
holding in the former suit necessarily decided that the land claimed by B 
was in the district of S, and therefore that the Court of G, under Act VIII 
of 1859, sec. 14, hud no jurisdiction.—12 B.L. &., (P. C.) 391;18 W. 
R., 182. 

A deed of gift, valid and operative between the parties thereto, can- 
not be avoided because in auother suit between different parties it has 
been held to be fraudulent as against creditors, Qucre.— Whether a douor 
can avoid his own deed on the ground of his own fraud,—12 B. L. R., (P. 
C.) 433. 

Land R, the holders of a patni estate, granted in 1856 a dar-patni 
lease to S at an annual rent, the lease stipulating that S should have full 
power of sale und gift, but should not sub-let without the patnidar’s 
cousent. The lease contained no stipniation for the registration of any 
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vendee or donee, In 1860S sold the dar-patni lease to K, the deed of sale, 
which was duly registered, providing for mutation of names in the patni- 
dar’s books, No such mutation was ever effected by K, who was never re- 
cognised as their tenant by L, and R, the rent of the dar-patni being paid 
in the name of S. In 1864, therent due from the patnidars being in arrear, 
the zemindar proceeded to sell the patni under Reg. VIII of 1819. There- 
upon K, in order to protect his under-tenure, deposited in the Collecto- 
rate, on 17th November 1864, asum of money, on which the sale was 
stayed. K, being then in arrear in the payment of his dar-patni rent, claim- 
ed to set off the amount deposited in the Collectorate against the rent due 
to Land R. This Land R refused to allow, and they brought a suit in 
the Collector’s Court against S and his sureties to recover the arrears of 
rent. In that suit K intervened, claiming the benefit of the set-off, to 
which, however, the High Court, on 26th June 1866, on appeal, held that 
he was not entitled, the deposit being merely a voluntary payment by K. 
On 30th October 1867 K brought a regular suit against S and Land R to 
recover the amount of the deposit, and obtained a decree; but the decision 
was reversed on appeal, and the suit dismissed for want of jurisdiction, On 
6th June 1869 K filed his plaint in the proper Court, Held thot he was en- 
titled to recover the amount deposited by him in the Collectorate, and that 
the suit was not barred as being res judicata by the decision of 261th June 
1866,~13 B. L. R., (P. C.) 146; 20 W. R., 380. 

By a bond, dated 10th February 1857, a certain village was mortgag- 
ed by one G to the appellants and their father as security for a loan; the 
bond providing that, “if I fail to pay the money as stipulated, I and my 
heirs shall, without objection, cause the settlement of the said village to be 
raade with yon.” The interest of G in the village was described as that ofa 
Malguzar, and his proprietary right therein was declared by the revenue- 
authorities shortly after the execution of the mortgage ; but his payments 
of revenue being in arrear, the Board of Revenne granted a lease of the 
village for ten years to the appellants’ father, The mortgagees in a suib 
on the bond obtained the following decree on 3rd November 1860: ‘“ As the 
defendant acknowledges the plaintiff's claim, it is ordered that a decree be 
given to the plaintiff’s for principal and interest and costs against the de- 
fendant and the mortgaged property.”’ In proceedings in the Civil Court 
taken under this decree, the mortgagees asked for possession of the village, 
and obtained, on 17th July 1862, an order, in pursuance of which they 
were put in possession, an appeal by G being rejected. G took various steps 
to recover possession of the mortgaged property, ora declaration of his 
proprietary interest therein, but failed in his endeavours; an application 
for a grant of the proprietary right in the village, and anappeal trom an 
order cancelling his patta, being rejected by the revenne-authorities, on 
8th December 1864, and 27th July 1865, respectively ; and on 12th August 
1837 G conveyed the village by deed of sale to the respondents, In asuit 
brought by them to redeem the mortgage and obtain possession of the pro- 
perty, held, the suit was not barred by the order of tne Civil Court of 17th 
Jaly 1862, nor had the orders of the revenue-officers of 8th December 1864 
and 27th July 1865 effected such a transfer of any right which G might 
have had to the appellants as to render the sale to the respondents invalid. — 
13 B. L. R., (P. C.) 205. 

The dismissal of a suit for multifariousness is not a hearing and deter- 
mination of the suit within the meaning of sec. 2, Act VIII of 1859.—13 
B.L. BR, App, 37; 21 W. R. 105; 20. . R., 10. 


A proceeding under sec. 53 of Act XX of 1866 was a suit of a civil 
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nature within the meaning of sec, 1, Act VIII of 1859, independently of 
any peculiarities in the special procedure to be adopted. Therefore, where 
a creditor had resorted to the summary procedure provided by sec, 53, and 
had recovered a portion of his claim in execution of the decree so obtained, 
a regular suit subsequently brought to enforce his remedies on the bond, 
giving the defendant credit for the amount already recovered, was barred 
by sec, 2, Act VIIT of 1859.—14 B. L. R., (F. B.) 408; 23 W. R., 187 ; 23 
W.HK., 344.8 B.L. R., App., 92.17 W. R., 154. 


As a general rule of Hindu law, property given for the maintenance of 
religions worship, and of charities connected with it, is inalienable. It is 
competent, however, for the sebait in charge of property dedicated to the 
worship of an idol, in his capacity of sebait and as manager of the estate, 
to incur debts and borrow money for the proper expenses of keeping up the 
religious worship, repairing the temples or other possessions of the idol, de- 
fending hostile litigious attacks, and other like objects. The power to incur 
such debts is to be measured by the existing necessity forincurring them ; 
the authority of the sebait being in this respect analoyous to that of a ma- 
nagor for an infant heir. It being competent for a sebait to borrow movey 
for necessary purposes, it follows that judgments obtained against a former 
sebait in respect of debts so incurred are binding upon succeeding sebaits, 
who form a continuing representation of the debutter property. But, be- 
fore applying the principle of res judicata to such jadgments, the Court 
should be satisfied that the judgments relied upon are untainted by fraud 
or collusion, and that the necessary and proper issues have been raised, 
tried, and decided in the suits which led to them. Execution of such 
judgments should be decreed only against the rents and profits of the de- 
butter property.—14 B. L. R., 450; 23 W. R., 253; L. R. 21.A., 145, 


Held (Jackson, J., dissenting) that a judgment by a Collector, ina 
suit under Act X of 1859, declaring the plaintiff entitled to assess rent upon 
land alleged by the defendant to be lakhiraj, is not conclusive in a snbse- 
quent suit between the same parties for arrears of rent under Bengal Act 
VIII of 1869. Per Jacxson, J.—A decision in a previous and similar suit 
upon an issue raised substantially in the same manner by parties in a Re- 
venue Court is binding upon them as evidence in a subsequent suit, which, 
but for the passing of Bengal Act VIII of 1869, would also have been 
brought ina Revenue Court.—15 B_ L. R., (F. B.) 238; 24 W. R., 154. 


In a suit for rent under Act X of 1859, the Collector had no jurisdic- 
tion to decide a question of mokurari title otherwise than so far as it might 
be incidental to the determination of the amount of rent, if any, due; and 
his decision on such a question was therefore not binding in a subsequent 
suit to establish the mokurari right.—15 B, L. B., 242; 19 W. R., 217; 
4.W.R., 2; 3 Agra H.C. BR, 311. 

The decision of the Collector in a suit for rent of certain Jand is con- 
clusive in a subsequent suit between the same parties in a Civil Court for 
a declaration that the land is liable to pay rent.—15 B. L. R., 248, note ; 
22 W. R., 362. 

The decision of the Civil Court ina suit for rent under Bengal Act 
VIII of 1869 was binding in a suit between the same parties for a declara- 
tion that the land, the rent of which was the subject of the former suit, is 
lakhiraj.—15 B. L. R., 251, note; 21 W. R., 207. 


In a foreclosure suit in which A was plaintiff and B, C and D, were 
defendants, heid that a verdict on the point in issue in an ejectment suit 
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in which C and D were plaintiffs and A was defendant was a bar to the 
suit.—1 M. H. C. R., 245 ; 13 W. R., 64. ; 

A suit between two brothers, A aud B, respecting ancestral property, 
was compromised, and the particulars of the compromise embodied ina 
razinama presented in Court by both parties. A having died, his widow 
and B presented in Court another razinama embodying tho particulars of 
au arrangement respecting the property in which she had become interest- 
ed as widow, aud which was comprised in the former razinama; and of 
this second razinama they subsequently putin an amended copy. Held that 
a cluim arising out of such arrangement coald not, within the meaning of 
Act VIII of 1859, sec. 2, be considered to have been a cause of action heard 
and determined in the former suit.—1 M. H. OC. R., 240. 


To give effect to the plea of res judicata, the Court must be sae bee 
that the ground of legal right on which the plaintiff sues was a point ratbed 
and opened for decision in the former suit, and what it was finally dealt 
with by the judgment and decree therein.—2 M. H.C. R., 131. Affirmed 
in Raghoonadda Periya Oodya Taver v. Kattama Nauchear, 10 W.R., P. C., 
1. 11 Moore’s I. A. 50. 


A case decided by a Collector under Reg. V of 1822, from whose deci- 
sion no appeal was made, was held to be res judicata, and could not be re- 
opened before a Small Cause Court Judge.—2 M. H. C. R., 475. Butsee 2 
M. H.C. R., 22. 


Where A sued B for monies alleged to be due under certain documents, 
and B pleaded that the demands had been included in a settlement of ac- 
counts embodied in a document which he set forth in his answer, and the 
suit was dismissed on the ground that, being included in the settlement, 
the demands no longer existed as causes of action, held that A’s represen- 
tative was not stopped from disputing the document in a subsequent action 
brought by him against the representatives of B. The conclusive effect of 
res judicata defined. The law of British India, as administered in the mo- 
fussil, recognizes no distinction between specialities and other documents. 


Eastmure v. Laws (5 Bing. N. C. 444) concurred in.—1 M. H. C. B., 312. 


The rule which makes a judgment conclusive against parties, and 
those who claim under them, is subject to certain exceptions, which are 
the offspring of positive law, and the reason for the exception may be gene- 
rally stated to be that the nature of the proceedings by which there is a 
fictitious, though not unjust, extension of parties, renders it proper to use 
the judgment against those not formally parties. The ruleas to judgments 
in rem, in some peculiar cases, results from the nature of the proceedings, 
and before attempting to apply the rule in this country, consideration 
should be given to the question whetker there are Courts so proceeding as 
to warrant the application of the doctrine of decrees in rem. Mr, Smith’s 
definition of judgment in rem discussed and dissented from, and the au- 
thorities in English and Roman law on the subject examined and commen- 
ted apon.—2 M. H. C. R., 276. 


A case decided by a Collector under Reg. V of 1822, from whose deci- 
si0n no appeal was made, is ves judicata, but cannot be re-opened before a 
Small Cause Court Judge. Adimulan Pillai v, Kovil Chinna Pillai (2 M. 
H. C. R., 22) observed upon and doubted.—2 M. H. C. R., 475. 


To conclade a plaintiff by a plea of res judicata, it is not sufficient to 
show that there was a former suit between the same parties for the same 
matter upon the samo cause of action: it is necessary also to show that 
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there was a decision finally granting or withholding the relief sought.— 
3M. H.C. R., 84. 

Ina suit to recover, with mesne profits and other incidents, a jera- 
yati village alleged by the plaintiff to form part of the zemindari, and to 
be wrongfuily held by defendant by virtue of the execution of a decree 
of the late Commissioner of the Northern Circars passed in 1844, the 
defendant pleaded that he held on a permanent lease subject to a fixed 
quit-rent, that he and his ancestors had held on that tenure since and 
previously. to the permanent settlement, and that the quit-rent had been re- 
ceived from him by the plaintiff. The agent dismissed the suit, on the 
ground that the matter had become res judicata against the plaintiff by a 
former decree in 1807. Held that the matter of the present claim was nat 

1 , because the question of the existence and validity of the alleg- 

, on which the defendant relied, was not determined in the former 
decree.—3 M. H. C. R., 120. 


In 1856 the plaintiff, the zemindar of Tarla (who had attained his 
majority in 1853), instituted suits for the recovery of the two villages claim- 
ed in the present suit on the ground thatthe villages were jerayati, and had 
been temporarily alienated, and he claimed a right of resumption. It was 
decided that the villages had formed a mokasa jaghir from a date prior to 
that of the permanent settlement, and that, as they did not constitute a 
portion of the assets of the zemindari at the date of the scttlement, there 
was no right of resumption. Pending those suits, an order was issued by 
Government which plaintiff construed as a transfer to him of the Govern- 
ment right in the villages, and he founded the present suit upon the lapse 
of the mokasa to Government, and the order transferring the right to him. 
Held that the present suit was not res judicata.—3 M. H. C. R., 207. 


In a suit brought to set aside the adoption of the first defendant, to 
declare plaintiff’s title to certain lands and for possession, the first de- 
fendant pleaded that the question of his adoption was res judicata in a former 
suit, In that suit, between the present plaintiff’s son as plaintiff and his 
father (the present plaintiff) as the first defendant, and the present first de- 
fendant, the alleged adopted son as second defendant, the latter was found 
to be the adopted son of the undivided brother of the present plaintiff. Held 
that the first defendant’s adoption was not ves judicata. Ayyavu Muppanor 
vw. Niladatchi Ammal (1 M. H. C. R, 45) and Udaiya Taver v. Katama 
Nachiyar (2 M. H.C. R. 181) distinguished.—3 M. H. C. R., 217. 


The force of res judicaia attaches, not only to the bare condemnation or 
discharge of a defendant, but to all the objective grounds distinctly found 
by the Judge as the basis of his decision. The proposition that everything 
acquired by a woman during converture is the property of her husband has 
no foundation in Hindu law.—3 M. H.C. R., 272. 


Plaintiff, claiming as grandson of one S M, the only undivided brother of 
S, sought to recover half of the village sold by S to first defendant’s father 
in 1855; the village having been (as alleged) family property, and sold 
without the consent of plaiutiff’s father, who succeeded his father, S M,and 
not for family purposes. In a former suit (No. 3 of 1855), brought by the 
plaintiff’s father against S and R, the father of the present first defendant, 
and the present second defendant, the paternal nephew of the first defen- 
dant, for possession of the whole of the family property belonging to him 
and 5S as coparceners, and to rescind the sale to R, the plaint stated, amongst 
other things, that S was imbecile ; and that the sale-decd was obtained by 
taking a fraudulent advantage of his imbecility, and that it was invalid as 
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being made without plaintiff’s consent. The Court decided that S was ‘‘both 
physically and mentally qualified to manage, and legally competent to deal 
with the estate, supposing it to be undivided, to the extent of his own share,’ 
and dismissed the suit. Jn 1862 the plaintiff again sued the present de- 
fendant for the whole of the'village on the same ground of imbecility and 
fraud. The Civil Court decided that the suit was barred by the decree in 
the first suit, and on appeal the decree was affirmed. Held that the present 
cause of action—namely, the plaintiff's right as coparcener to a moiety of 
the property, and the invalidity of the instrument of sale to pass to that 
right to the defendant—was not res judicata.—3 M, H. C. R., 320. 

The plaintiffs, mirasidars of a village, held on pungavaly tenure, sued 
their co-mirasidars, the owners of the remaining shares, and others, occu- 
pants of land in the village, for a partition of the common lands of the 
village and an allotment to the plaintiffs of specific parts thereof pro- 
protionate to the shares which they represented. In a former suit, to 
which all the present mirasidars were parties, either actually or as previous 
to those through whom they claim, it was decided that no right existed in 
any individual shareholder of the village to have allowed to him a dis- 
tinct portion of the common lands in proportion to his share or shares. 
Heid thet the former decree declaring the impartibility of the common 
land of the village was conclusive in the present suit between the present 
shareholders upon the same question of right.—4 M. H. C. R., 285. 

Plaintiff sued to establish his right to receive certain honours in a 
temple as appertaining to his office of officiating priest of the temple, and 
to recover damages for the invasion of his right. In a former suit between 
the predecessor and the plaintiff and the first defendant, the claim to sit at 
the right side of the idol at festivals was ad mitted, but the right to receive 
a cake on the same occasiou was disallowed. Held that the claim of the plain- 
tiff, so far as it songht to establish the plaintiff's right, was res judicata.— 
4M. H.C. R., 349. 

The plaintiff sued to recover two villages from the defendants, claim- 
ing title from C, the purchaser. The first defendant alleged that her hus- 
band, not C, was the purchaser. This question was determined in a former 
suit, in which the present first defendant was plaintiff and the present 
plaintiff defendant, in favour of the present plaintiff, by the Civil Judge, 
and the decision was confirmed on appeal by the Sudder Court. An appeal 
to Her Majesty in Council was dismissed for want of prosecution. Held that 
the matter in issue was res judicata. Quere.— W hether the former judgment 
oa be deemed conclusive whilst an appeal was pending.—5 M. H. C. 

-, 176. 

Suit brought by plaintiff against the first three defendants as his ten- 
ants on kanam, and the fourth, the representative of a rival jenmi, to obtain 
a declaration of title asjenmi. Plaintiff had previously-sued the first three 
defendants to establish the relation of jenmi and kanamkar, and to recover 
the land. He failed, and then brought the present suit. Held that this was 
a case of the employment of the devise of a suit for a declaration of title in 
order to get back land by a crooked, and not legal, process, after failure to 
recover by proper legal means, the intention being to cat off the defendants 
(the tenants) from the plea of res judicata. The Court, which had a dis- 
cretion as to whether such a suit should be permitted, ought at once to have 
said that it should not. Where there are no interests to be protected, there 
as no foundation for a suit for a declaratory decree.—6 M. H. C. R., 117. 


Plaintiff sued to recover a zemindari from his step-brother, alleging 
that.the.zemindari was hereditary property belonging to the family, the 
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succession thereto being governed by the law of primogeniture ; that his 
father died in 1859, leaving the plaintiff, defendant, and another, his sons, 
the former by the first wife, and the latter two by the second wife ; and 
that the defendant (respondent) unlawfully enjoyed the estate, while 
plaintiff, as the eldest son, had a legal claim thereto. In defence it 
was pleaded that the claim was res judicata by the decree in a suit which 
was brought by plaintiff to obtain a declaration of his status as the son 
of his father’s pattaba stri, of royal wife, in which suit the plaintiff's 
father was first defendant, and defendant’s mother was second defendant, 
and wherein they both denied that plaintiff was son of the pattaba stri 
and affirmed that second defendant was first defendant’s first wife, and 
that her sons were preferential heirs to the zemindari. Among the points 
recorded was for “plaintiff to prove his status and right as alleged,’’ and 
that issue was set down for defendants to rebut. TheJndge dis-believed 
that plaintiff was the son of his father’s first wife, and added, “Plaintiff 
further pleads that he is the eldest son, a position not denied, but one 
which cannot confer on him the status he now claims.’’ The Judge decided 
that plaintiff had failed to prove that his mother was the pattaba stri, and 
that he was heir to the exclusion of second defendants’ sons. On appeal 
to the Sudder Adawlat the decree below was confirmed, and the Court 
made the following observation : “It has been attempted at the hearing of 
the appeal to maintain the plaintifi’s right to succeed as being the eldest 
son. This, however, was not the position taken in the Court below, where 
the succession was allowed to depend on another circumstance—namely, 
the mother being the pattaba stri; and the Court, therefore, held the 
argument to be an inadmissible one.’ Held, on appeal, that the present 
suit was barred by ves judicata, a different causa to the former not having 
been adduced. To the judgment in Chinnaya Mudali v. Venkatachella 
Pillai (3 M. H. C. R., 326-34), after the words in page 334, “in favour 
of the defendant all the objective grounds of the decision which have Jed 
to the dismissal of the suit,’ the following ought to be added: ‘‘ and with- 
out the establishment of which the suit could not have been logically or 
legally dismissed.”—7 M. H. C. R., 160. 


In a former suit the present defendant sued as owner by right of in- 
heritance to recover the property of her deceased husband, and the present 
laintiff resisted that the suit on the ground of her preferable right to in- 
herit. Having failed in that suit, plaintiff brought the present suit to re- 
cover half the property on the basis of a family-agreement made between 
her and the present defendant’s deceased husband. This agreement was 
Gesignedly suppressed at the period of the former suit. Held that the suit 
should be dismissed ; that plaintiff in the present suit insisted upon a valid 
family compact varying the ordinary rules of inheritance, having, how- 
ever, previously appealed to that general rule, and designedly kept back 
the compact upon which she now sought to insist; that there could be no 
stronger case of an absolute waiver of that contract, and of conduct render- 
ing it wholly inequitable to permit her now to insist upon it. Semble, 
where a defendant has been sued by a plaintiff upon his right of owner- 
ship, plaintiff’s recovery negatives all grounds of defence to that action then 
existent, and within the plaintiff's knowledge.—7 M.H. C. R., 263. 


Leave to institute a snit relating to property out of the jurisdiction, 
as well as to property within such jurisdiction, was refused by one Judge 
on the 30th June 1874. The same application, in the same suit, between 
the same parties, relating to the same property, and founded on thé same 
cause of action, was made before another Judge on the 15th December 
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1874, and the leave prayed for was granted. Held that the order should 
not have been made, and that it should be discharged.—8 M. H.C. B., 21. 

In an action to recover fees claimed for services asan hereditary fami- 
ly and village priest, it appeared that a deceased brother of the plaintiff 
had recovered judgment against one of the defendants and others in an ac- 
tion for similar fees. Held that the former judgment was not conclusive 
in favour of the plaintiff, nor as against a brother of one of the original 
defendants.—1 Bom. H. C. B., 141. 

Tho decision of an Appellate Court, on a preliminary issue of fact, 
which was not at the time appealed against, and which on a subsequent 
special appeal was not altered or noticed by the Special Appellate Court, 
is conclusive between the parties, and the issue determined cannot be re- 
opened on a second special appeal.—-1 Bom. H. C. R., 173. 

It having been decided in a former suit, wherein the present plaintiff 
and appellant was defendant and the present defendant was plaintiff, that 
the latter could not claim from the former a share or certain property set 
apart for the maintenance of a samsthan, held that, after that decision, it 
was not competent to the present defendant to collect the rents of the pro- 
perty. He was accordingly ordered to make them over to the present plain- 
tiff.—-2 Bom. H. C. R., 77. 

K sued to establish his title to a house purchased by him from D D’a 
guardians during minority, alleging that the greater part of the purchase- 
money was employed in paying off a mortgage-claim upon the house ; that 
after he had obtained possession under his deed one D S, the holder of a 
decree against D D’s guardians, attached the house; and that he brought 
the suit to raise the attachment, in which having failed he paid into Court 
the amount of D S’s claim. Held that K was not estopped from bringing 
this suit against D D by the decree in his former suit to raise the attach- 
ment, which declared that the deed of sale now relied upon was fraudulent 
and void as against D S.—2 Bom. H. C. R., 369. 

A judgment inter partes between A and B cannot be considered to con- 
clude A in a suit between A and C, and is not admissible in the second suit 
as evidence of the truth of the facts adjudicated in the former one.—2 Bom. 
H. C. R.., 385. 


Held that a former judgment by a Court of competent jurisdiction upon 
the same cause of action was conclusive between the same parties in a sub- 
sequent suit brought in another Court, notwithstanding the pendency of an 
appeal against it; but that the judge passing a decree in the subsequent 
suit might, upon application made to him, and security being given, stay 
the execution of it until the appeal in the former suit was decided, and 
might, if the decree in the former suit was reversed, entertain an application 
for the pai of his own decision in the subsequent suit.—4 Bom. H. C.R., 
(A. C.) 81. 


A B instituted a suit against V B to recover possession of one-half of 
afield. S Nand BN, on their application, were made plaintiffs in that 
suit, but no alteration in the amount either of stamp or claim was made in 
the plaint. The Principal Sudder Ameen awarded to A B one-fourth of 
the field, and to S N and B N conjointly he awarded one-fourth, but as to 
the remaining one-half he passed no decree, ay it had not been claimed in 
the plaint. S N and B N thereupon filed a fresh suit to recover possession 
of their remaining one-fourth of the field, and the Principal Sudder Ameen 
passed a decree in their favour. This decree was confirmed by the Joint 
Judge, Held that the decrees of the lower Courts were erroneous, and that 
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the claim of the plaintiffs was barred by the provisions of sec. 2 of the 
Civil Procedure Code, but leave was granted to them to apply to the Court 
below for a review of the decree passed in the former suit.—5 Bom. H.C. 
R., (A. C.) 173. 


The plaintiff sued to raise an attachment placed upon a certain house, 
but failed in the lower Court, and the decision of the lower Court was con- 
firmed upon appeal. The house was then sold. The plaintiff sued the pur- 
chaser to recover possession of it. Held that he was not estopped from 
suing by the decision in the former suit refusing to raise the attachment, 
and that such decision could not be given in evidence in the latter suit.—5 
Bom. H. C. BR., (A. C.) 199. 

When a suit is brought to recover possession of immoveable property, 
and the decree does not provide for the mesne-profits that accrued during 
the suit, a separate suit may be maintained forthem. Where, however, it 
can be shown that the omission in the decree to provide for mesne-profits 
was the deliberate act of the Court, the defendant may set that up as a de- 
fence in the separate suit.—-6 Bom. H. C. R., (A. C.) 109. 

As a purchaser at an auction-sale held by a Court only acquires the 
right, title, and interest of the judgment-debtor in the property sold, a plea 
of limitation that would be good against the judgment-debtor is good also 
against the purchaser. When a person fails to establish a prescriptive title 
in a suit in which he is plaintiff, it does not follow that the defendant is 
entitled to recover the subject of such suit in an action brought by him.—6 
Bom. H. C. B., (A. C.) 220. 


A suit was brought against T and an ex parte decree obtained against 
him. An application by T to have the decree set aside was dismissed. The 
the defendant afterwads applied to have the attachment and all the procee- 
dings set aside and declared null and void. Quaere.—Whether the former re- 
fusal to set it aside would be a bar to prevent the setting aside by the Court. 
—-7 Bom. H. C. R., (O. C.) 150. 

A. decree passed in a suit in a Small Cause Court in which a question 
of title is incidentally dealt with is not a bar toa suit for a general de- 
claration of title.—8 Bom. H. C. R., (A. C.) 23. 


The plaintiff sued to recover certain land, on the ground that he had 
been forcibly dispossessed of it by the defendant. As the plaintiff did not 
prove the alleged dispossession his claim was rejected, but the Court sug- 
gested that he might recover in a fresh suit, treating the defendant as a 
trustee, and offering to make certain payments to him. The plaintiff then 
filed a fresh suit, framing it in the manner indicated by the Court. Held 
that the latter suit, being based on a different cause of action from the 
former, was not barred, and that the question at issue between the parties 
was not res judicata.— 8 Bom. H. C. R., (A. C.) 89. 


In 1864 the original plaintiff, L, aa heir of F, brought a suit against 
J (the guardian of ¥), A, B, and C, to recover a piece of land. The suit 
‘was rejected as it was proved that (though the plaintiff was the heir of 
EF) F’s guardian had mortgaged the land for necessary purposes to C, the 
two defendants A and B being merely tenants of C. The plaintiff then 
sued C for redemption of the Mortgaged premises, Held that the second 
suit was not barred under sec. 2 of the Code of Civil Procedure. Held, also, 
that the fact of the document under which C held the land being described 
in the Court’s judgment in the earlier suit as an instrument of sale, was not 
conclusive in the second suit as to the real nature of the instrument.—9 Bom. 
H.C. R. , 65. 
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S, the mortgagee of a talukdari village, obtained a decree upon his mort- 
gage against his mortgagor, the talukdar of the village, under which S at- 
tached the village. The Collector of the district in which the attached 
village was situated thereupon came in under sec. 246 of the Civil Procedure 
Code, 1859, and sought to raise the attachment, but, as he failed to 
appear when the matter came on for adjudication, his application was 
dismissed. The village was then sold under the decree and was purchased 
by S, the mortgagee. Upon S seeking to obtain possession of the village, 
he was resisted by the Collector, whereupon S (after proceedings in- 
effectually taken by him under sec. 269 of the Code) filed a suit against 
the Collector praying to be put in possession of the village. Held by the 
Appellate Court (affirming the decision of Zucker, J.) that the right of S 
to be put in possession of the village was, as between him and the Collector, 
res judicata by reason of the dismissal of the Collector’s application under 
sec. 246 of the Code (to set aside which dismissal the Collector had not tiled 
a suit within the year allowed for that. purpose), and that S aught therefore 
to have been at once put in possession of the village without further proof of 
his title.—9 Bom. H. C. R., 205. 

A mortgagee is not affected by the order of a Mamlatdar made under 
Bombay Act V of 1864 on the application of the mortgagor for possession 
subsequent to the date of the mortgage.—9 Bom. H. C. R., 275. 


If the plaintiff’s cause of action might and ought properly to have 
been made a ground of defence in a former suit, brought against him by 
the defendant, his suit is barred by sec. 2 of Act VITI of 1859. The 
father of A and B having died, A alleging that his father’s asset’s amount- 
ed in value to Rs. 12,000, and admitting that he (A) had received Ras. 
1,000, part thereof in 1866, sued B whom he alleged to be in possession 
of the rest of the property, for Rs. 5,000, as the residue of A’s share, and 
obtained a decree for a half share in immoveable property of their father 
of the value of about Rs. 700, and no more, Iu 1871 B sued A fora 
moiety of the Rs. 1,000, which A, in his suit in ]866, had admitted to be 
in his possession. Held that such a suit could not be maintained, as the 
claim on which it was founded must be decmed a ves judicata in A’s suit 
in 1866.—10 Bom. H. C. R., 293 

Failure in a suit of simple ejectment does not bar a subsequent snit 
for redemption, notwithstanding that the defendant had asserted the ex- 
istence of his mortgage in the former suit.—1l Bom. H. ©. R., 224. 


The fact that a person failed to establish a prescriptive title in a suit 
in which he was plaintiff does not debar him from defending his right of 
possession against another plaintiff suing him foc the property.—6 Bom. 
H.C. R., (A. C.) 220. 

So long as a decree subsists unreversed and unvaried, the parties 
thereto and those claiming under them are bound by it, and no effect can 
be given to any prior agreement regarding the same matter on the ground 
that the terms of the decree differ from those of the prior agreement, not- 
withstanding that the parties had requested the Court which passed the de- 
cree to draw it up according to the terms of the agreement.—S5 Bom. H. C. 
R., (A. C.) 241. . 

Two applications before a Collector, the one by defendants, asking an 
amendment of the Collectorate record by expunging therefrom plaintiff’s 
names, as being out of possession, and which, after evidence taken, was or- 
dered to be done, and the other by plaintiffs, praying a partition under Act 
XIX of 1863, which was refused, on the ground that they bad not etabjigh- 
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ed their possession, were held not to be such an adjudication of rights as to 
be a bar to a suit by the plaintiffs for establishment of right toand posses- 
‘sion of the Jand referred to in such application.—2 N. W. P. H.C. R., 64. 


G executed a deed of gift of his whole property in favour of J. J sued 
for possession and obtained a decree. On the death of G, his heir sued to 
set aside the deed of gift, alleging that, notwithstanding the decree, J did 
not obtain possession till after the denth of G, and that the deed of gift 
was, under the Imames law, invalid. Held that this might have been a good 
defence on the part of G to the suit brought against him by J, but that 
after the decision of that suit, it was not open to G to dispute the title of 
J, nor was it now open for his heir to do so.—5 N.-W. P. H.C. R., 118. 


The plaintiff sued to enhance the rent of the defendant’s holding. In 
a former suit between the parties which the defendant had brought to de- 
termine the plaintiff’s right to enhance, it was held that the plaintiff was 
not entitled to enhance. Held that the decision in the former case was 
rightly admitted as conclusive evidence in the present case as to the plain- 
tiff’s right to enhance.—5 N.-W. P. H. C. R., 163. 

Where a person became secnrity for the due payment of rent by a third 
party, and on default of such payment the creditor sued both the principal 
debtor and the surety in the Revenue Courts for the amount owing, and 
such suit as against the surety was an appeal thrown out by the High 
Court on the ground that the Revenue Courts had no jurisdiction to enter- 
tain it, and the creditor then sued the surety in the Civil Courts, held that 
the proceedings instituted in the Revenue Courts were no bar tothe enter- 
tainment of this suit.—6 N.-W. P. H. C. R., 77. 

B sued on a bond to recover its amount and to enforce a mortgage lien. 
He obtained only a money-decree on the 26th August 1871. D, who also 
held a decree against the same debtor, caused a portion of the property 
which had been included in the plaintiffs’ mortgage to be brought to sale. 
B instituted a second suit on the 21st January 1873, to enforce the lien. 
Held (in accordance with the opinions of Turner, Oldfield, and Broapsurst, 
JJ., Stuart, C. J.,and Pearson, J., dissenting) that the suit was unmaintain- 
able.—7 N.-W. P. H. C. R., 17 

Where a Court, withont jurisdiction, decreed a claim by a landholder 
for arrears of enhanced rent, and the tenant subsequently sued to remove 
an attachment based on the decree, it was held that the decree could not 
be regarded as binding on the parties, and the second suit should have been 
tried and dieposed of on its merits.—7 N.-W. P. H. C. R., 99. 

R obtained, on the 7th January 1862, a decree declaring a deed of sale 
in his favour, dated the 7th January 1854, to be a genuine, authentic, and 
valid instrament. The qnestion whether the sale was changed into a 
conditional sale or mortgage by an agreement entered into by him with the 
vendors on the same day that the deed of sale was executed, could not be 
raised by any of the parties to that suit or their representatives in a suit 
brought by RK to obtain proprietary possession of the subject of the sale, 
in virtue of the deed and the decree,—-7. N. W. P.H. C. R., 149. 

M brought a suit to obtain her share of the entire property of A, her 
deceased father. It was pleaded, with respect to a certain portion of the 
property, that A had made it over by parol gift to his minor son. The case 
came before the High Court on special appeal, when it was contended on be- 

‘half of M, the appellant, that the gift was not proved, and that some por- 
tion of the property was “‘ mush'‘a’”’ (undivided), and the gift in regard to it 
invalid. The High Court refused to allow the last plea, which had not been 
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taken in the Court of first instance, to be taken in appeal, the point raised 
being one of fact ; and as the gift had been established by evidence, dismiss- 
ed the appeal. fF, the purchaser of the rights and interest in A’s estate of 
W, a defendant in the suit, brought a suit against his vendor, M, and the 
guardian of the minor, to obtain possession of the property conveyed by 
the sale in which property affected by the gift was included, and claimed 
the setting aside of the gift because a portion of the property conveyed by 
it was undivided, Held that his suit was not barred by sec. 2of Act VIII 
of 1859.—77 N.-W. P. H. C. R., 251, 

N sued M and K, claiming proprietary possession, under the Maha- 
medan law, of a share in certain property by right of heirship to her de- 
ceased husband. She had previously sued the same persons to recover a 
portion of the same property under a will of her husband, and obtained a 
decree which was reversed on the ground of the will being invalid. Held 
(in accordance with the opinion of the Full Bench) that the second suit was 
not barred by sec. 2, Act VIII of 1859.—7 N.-W. P. H. C.-&., 60, 

Held that an.entry in the wajib-ul-urz is only good for what it may 
be worth as evidence, and cannot be held to be like a judgment or to require 
to be set aside by a regular suit subject to a limitation calculated from the 
date of the instrument.—1 Agra H. C. R., 233. 

The dismissal of a suit in which the plaintiff had claimed a proprietary 
title in certain land, held not to bar a subsequent suit in which he prayed 
for a declaration that, as planter of the trees and constructor of a tank in 
® garden forming a portion of the land, he was entitled to retain possession 
of the garden and tank.—2 Agra H.C. R., 32. 

Held that 2 former suit which decided the question of relinquishment 
of the land by defendant, a ryot, did not bara subsequent suit, which was 
brought on the allegation that the land being sir land, the defendant, the 
occupant, had no right of occupancy, and should consequently be ejected. 
-——2 Agra H. C. R., 93. 

Held that a decree of the Revenue Court, in a suit for possession brought 
by one lessee against the zemindar, was no bar to a suit in the Civil Court 
brought by another lessee to obtain possession against both the zemindar 
and the first lessee.—2 Agra H.C. R., 127. 

Held that the plaintiff having failed in a regular suit in 1853 to esta- 
blish his right to rent, a subsequent suit for rent was not admissible, un- 
less since that date rent was paid or his title recognized in some way.—2 
Agra H.C. R., 221. 

The purchaser of the conditional vendor’s interest pending the suit to 
impeach the conditional sale must be bound by the decree on that suit.—2 
Agra H. C. B., 301. 

Where a widow was treated as an equal sharer in her husband's estate 
with her sons, and in conjunction with one son applied for partition as a 
sharer, and objections taken to the partition were overruled and no appeal 
made to the Civil Court, held that a suit to declare the widow only entitled 
to maintenance was not maintainable.—3 Agra H. C.R., 137. 


Where D sued for redemption, and obtained a conditional decree, and 
subsequently the plaintiff sued D to establish his right to the mortgaged 
property and obtained a decree, held that a suit by the plaintiff for redemp- 
tion was not barred by sec, 2, Act VIII of 1859.—3 Agra H.C. R., 144. 


A former judgment, in which a certain document has been held to be 
gonuine between a third person as plaintiff and the present plaintiff and pre- 
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sent principal defendant as defendants, was held to be conclusive in this 
suit on the point of authenticity of the document, though not a res judicata 
under sec. 2, Act VIII of 1859, in other respects.— 1 Hay’s Rep., 430. 


In a suit for wasilat brought after a decree awarding possession to the 
plaintiff, the defendant cannot set up the title of a third person.—Marsh. 
Rep., 105 ; 1 Hay’s Rep., 181. 

Where a suit against several defendants for a joint jamma is dismiss- 
ed on the ground that the jumma is several and not joint, the plaintiff is 
not precluded by Act VIII of 1859, sec. 2, from afterwards suing each of 
edi severally for the separate jumma.—Marsh, Rep., 418; 2 Hay’s Rep., 
528. 


A mortgagee can resort to all his remedies on the mortgage at the 

same time, and is not estopped in an action on the covenant to pay the mort- 

e-money by the fact of his having obtained a decree for sale.—1l Ind. 
Jurist, (N. S.) 370. 


A brought a suit against B in the Collector’s Court for rent. In answer, 
B set up a bond, by the terms of which A, in consideration of a loan of Rs. 
10,000, stipulated that B should apply a certain portion of the annual rent 
to the reduction of the loan, and the paymentof the interest thereon. A 
alleged that the bond was false. The Collector, in an issue directed by 
the High Court, decided that it was genuine, and this decision was afiirm- 
ed on appeal. B afterwards sued Ain the Civil Court upon the bond. 
Held per Pracocr, C. J., and Putar, J. (Campsenn, J., dissentiente), that 
the Collector’s decision as to the genuineness of the bond did not operate 
as an estoppel. The two Courts were not Courts of concurrent jurisdiction. 
Per Peacock, C. J.—Quere—Is a judgment of a Court of concurrent juris- 
diction between the same parties on the same point conclusive between the 
parties in another Court in the country P—2 Ind. Jurist, (N. S.) 264;8 W. 
R., 175. 

_A case struck off on the ground of discrepancy between the plaint 
and the plaintiff’s deposition cannot operate as a res judicata.—W. R., 1864, 
163. 

A. decision in a former case, in which a mere question as to the use of 
the water in a water-course arose, cannot operate as res judicata in a sub- 
sequent case, in which the subject-matter is whether the defendants have 


the right of throwing up an embankment and obstructing the water-way. 
—W. R., 1864, 167. 


In such a suit a Collector had no jurisdiction to try whether a title 
under a grant made prior to the lst December 1790 was valid or not.—W. 
R., (FE. B.) 70. 


A suit by a zemindar to assess or resume land alleged to be invalid 
lakhiraj, under sec. 28 of Act X of 1859, had to be brought in the Revenue 
OCoarts.—1 W. R., 31. . 


The dismissal of a suit for rentis no bar to suit for title and possession 
‘with mesne-profits.—1 W. R., 99 


A decree of a Civil Court in a suit concerning the title is not of itself 
in all cases a bar to a suit against a tenant for rent by the person against 
whom such decree has been obtained. When the decree clearly adjudicates. 
against the plaintiff's right, and the Collector sees that it relates to the pro- 
perty in question and is in force, the Collector should give effect to the de- 
cree as a bar to the plaintiff’s suit for rent, notwithstanding that the plain- 
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tiff may have an actual receipt of rent prior to the institution of the suit.— 
1W. R., 331. 

A finding in one suit to which A wasa party is no bar against A i? 
another suit, unless it is shown that the issue in question in the latter wa 
raised in the former suit, and was a material issue in it.—2 W. BR., 79; 2 
Agra H. C. R., 192; 16 W. R., 85. 

The dismissal of a suit for rent inthe Revenue Court for want of juris- 
diction (the plaintiff not having proved that he was de facto landlord in 
possession) was held not to bar a suit in the Civil Court for declaration of 
right to the same rent.—2 W. R., Act X 1859, 103; 3 W. R., 176. 

A decree of a Revenue Court awarding arrears of rent for a certain year 
under a kabuliyat against a raiyat does not bar the jurisdiction of the Civil 
Courts in a suit brought by him for a declaration of his title as laknirajdar 
in the same land.—3 W. KR., 227. 

A Civil Court is not bound by a Magistrate’s view of the genuineness 
of a document.—5 W. R., 26;5 W. R, Cr., 50 ; Marsh. Rep., 43; 1 Hay’s 
Rep., 75. 

The conviction in a criminal case is not conclusive evidence in a civil 
suit for damages in respect to the same act.—5 W. R., 27. 

The Tipperah Rajah’s Court was a Court of competent jurisdiction 
within the meaning of sec. 2, Act VIII of 1859. <A decision given there 
bars a fresh suit in, respect of the same matter ina British Court.—6 W. 
R., Civ. Ref., 31. 

Where a Deputy Collector declined jurisdiction in a suit for ejectment 
under sec. 28, Act X of 1859, and the appeal against this decision to the 
Judge was dismissed, held that that decision was no bar to a suit for ouster 
= ae Civil Court, either in the way of res judicata or otherwise.—7 W. 

ug OR 

A possessory suit under cl. 6 of sec. 23 of the Rent Act, 1859, by a 
raiyat against his zemindar, did not bar a suit for confirmation of title by 
the intervenor in that suit.—7 W. R., 469. 

The decision of a Collector on a question of possession and of the right 
to receive the rent, does not bar an action in the Civil Courts to try the title 
of the parties.—8 W. R., 68. 

A decree made in favour of a plaintiff in a suit is binding upon the . 
defendants collectively and severally, notwithstanding any of them was made 
@ defendant only ikhteatun, z. e., by way of precaution.—8 W. R., 366. 

A Collector’s judgment as to the genuineness of a patta could not be 
pleaded as an estoppel in the Civil Court in an action for ejectment on 
account of trespass.—8 W, R., 487. 

A fresh suit will not le to determine an issue left untried by the 
Judge. The plaintiff's remedy, where such is the case, should be by 
special appeal to the High Court.—9 W. B., 524. 

When a Court of competent jurisdiction in deciding upon a partieu- 
lar subject-matter thinks it necessary to go into collateral facts for the 
purposes of its decision, its opinion on those facts is not conclusively bind- 
unk In a subsequent suit which relates to a different subject-matter.—9 W. 

~» 592, 

A suit for a kabuliyat in which the rate of rent is the subject-matter, 
and the question of the right of occupancy is not the main point, is not an 
Wh sos suit for repossession, under cl. 6, sec. 23, Act X of. 1859.—9 

. &., : 
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The Court of the Rajah of Independent Tipperah was not a competent 
Court within the meaning of sec. 2, Act VIII of 1859.—-10 W. R., 337. 


Where a suit had been struck off the file on default under the old 
law, Reg. XXVI of 1814 (“kharij” being the word used), it was held that 
there was no “decision” such as ia contemplated by sec. 148 of the Civil 
Procedure Code, 1859.—11 W.R., 250. 

A plaintiff's failure in a former suit to establish his claim with re- 
ference to a different property from which he was dispossessed on a dif- 
ferent date cannot render a subsequent suit inadmissible under the pro- 
visions of sec. 2, Act VIII of 1859, even though the title set forth in both 
the suits is identical.—11 W.R., 382. 


A. litigant is bound to disclose all his titles at once. He cannot be al- 
lowed to keep back one, and then, years after, to bring a fresh suit on the 
ground that he had still a right in reserve —12 W. R., 55; 15 W. R., 168. 


A previous decision against one member of a family suing to recover 
his own share of certain property is no bar, under sec, 2, Act VIII. of 1859, 
to a suit by the receiver in the name of the whole family to recover the 
whole property.—12 W. R., 117. 

An affirmation in general terms of the right of a plaintiff in a suit 
which was based in some measure, upon certain documents, is not such a 
decision between the parties as precludes the defendant from raising a ques- 
tion as to the genuineness of these documents in a subsequent suit between 
the same parties.—12 W. R., 525. 


A previous suit against the same defendant on a bond having been dis- 
missed on the ground that plaintiff had failed to prove the execution of the 
bond, defendant sued to recover the identical sum as a balance due on a 
khatta account. Held that the second suit was not brought ona cause of 
action previously tried and determined between the parties, and was cog- 
nizable by the Court of Small Causes.—13 W. R., 97. 


Where a plaintiff's claim to have a property declared ijmalee had 
been dismissed in a former suit, his suit for a partition of the same pro- 
perty was held to be barred against a defendant who had been a party 
to that suit, as well as against defendants who were not in pussession.-——14 
W.R., 195. 

Where a party claiming certain land by right of pre-emption failed to 
set up her rights in a suit in which the purchaser of that land sued her 
for possession and obtained a decree, it was held that she was not entitled 
to bring afresh suit to enforce the same rights.—l4 W. R., 272. 


In a suit to recover possersion on the ground of illegal ejectment, a 
Collector has no jurisdiction to inquire into any matter having reference to 
is a aa of the parties so as to bar a subsequent suit for them.—14 W. 

-, BOL. 

Where, for the purposes of a rent-suit, a Revenue Court found that 
a kabuliyat propounded by the plaintiff was a genuine document, such 
finding was no bar to a Civil Court trying the question of right between 
the parties, and for that purpose trying the validity and genuineness of 
the kabuliyat.—15 W. R., 32. 


In a special appeal the apolar affirmation of a judgment can only re- 
fer to the points raised by the appellant, the rejection of the appeal not 
necessarily affirming the other findings of fact or law incidentally arrived 


at by the Lower Appellate Court.—1ld W. R., 
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A plaintiff’s cause of action is a very different thing from his title ; 
the one, being something done contrary to his interest, which fobliges him to 
seek the aid of a Court of justice, the other being the proof that that some- 
thing affords him a valid ground for relief.—15 W. R., 168. 

Held (Mitrex, J., dubtfante) that a suit claiming property on a title by 
inheritauce was barred by secs, 2 and 7, Code of Civil Procedure, 1859, 
where plaintiff’s claim on atitle derived by gift had already been adjudi- 
cated upon.—15 W. R., 168. 
fi" The cause of action between two parties cannot be said to be ves ad- 
judicata if the firat case was disposed of an appeal on a purely technical 
point, even though the suit was;decided on its merits in the Court of first 
instance.—15 W. R., 208. 

“ The plea of set off is one form of bringing a suit, the defendant becom- 
ing in regard thereto a plaintiff, and he cannot therefore be allowed to set 
up a claim for which a suit had been previously brought by him and dis- 
missed.—15 W. R., 252. 

A decree in a suit for a kabuliyat at av enbanced rate was no bar, 
under sec. 2, Act VIII of 1859, to a suit for a declaration of the rights of 
the present plaintiff to hold the land in heu of maintenance on payment of 
@ quit-rent, which could not be tried by a Collector.—15 W. R., 424. 

A suit for possession as the heir of S is not barred by sec. 2, Act VIII 
of 1859, because plaintiff’s former claim to the same property as the heir 
of S’s father was dismissed.—16 W. R., 264. 

A suit is not barred as res judicata because, in a former case between 
the same parties, and in the same cause of action, the plaintiff, after the 
evidence had been recorded, but before final judgment was passed, obtained 
the Court’s permission to withdraw the suit with reservation of leave to 
bring another.—16 W. R., 276. 

Plaintiff, after failing in a former suit to establish her right to cer- 
tain land as belonging to her patni taluk, was not allowed to fall back ona 
different title and bring a separate suit claiming the same land as belong- 
ing to her mirasi, the cause of action in both cases being really the same. 
—17 W. R., 351. 

A suit dismissed as being prematurely brought is not a res judicata in 
a subsequent suit brought at the proper time.—17 W. R., 360. 

Sec. 2, Act VIII of 1859, was held not to apply to a case where the 
present plaintiff’s name was ordered by the High Court to be expunged 
from the list of defendants in aformer suit, but, notwithstanding that 
order, her name by some mistake still appeared some two years afterwards 
in the decretal order, the onus being on the present defendant to show how 
that happened, and that the former suit was decided in her presence.—18 
W. R., 29. ' 

On a question of fact the decision of one Court cannot bind another in 
a suit between other parties.—18 W. R., 469. 

The dismissal of a suit because it is considered that all the proper par- 
ties have not been joined in it, though a& decision of the suit, is not a deci- 
sion on the merits within the meaning of Act VIII of 1859, sec. 2.—21 W. 
R., 272. 

A suit for ejectment, on the ground that the defendant had entered 
tho plaintiff’s land wrongfully and forcibly, having been dismissed by the 

urt, which found that the defendaut was not a trespasser but a tenant, 
held that a subsequent suit by the samo plaintiff, on the allegation that the 
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defendant was a trespasser, though lately a tenant, was not prohibited by. 
sec. 2, Act VIII of 1859. The suit, however, was dismissed on other 
grounds.—22 W. R., 115. 

Held, with reference to Act VIII of 1859, sec. 2, that where the cause 
of action is the same in substance in both suits, and where the former suit 
was so constituted that the parties to the present suit were in direct contest 
with each other, and had full opportunity of asserting their rights, the de- 
cision in the former suit is 7es adjudicata—e. g., decrees passed in suits for 
patni-rent in which the jumma payable is put in issue are decisive as to the 
amount of sach jumma.—22 W. R., 282. 

A suit for a declaration of the plaintiff’s right to a chur, which they 
claimed as an accretion to mouzah L, was held to be barred under Act VIII 
of 1859, sec. 2, by a judgment in a former suit, in which they had claimed 
the same land as an accretion to mouzah R, because, whether by accretion 
to the one estate or to the other, the question in both suits was that of title 
by accretion. A complainant is bound to bring forward in his suit all the 
grounds of origin of his right. A difference in the origin of the right is not 
@ matter which makes a different cause of action.—22 W. R., 464. 

Where a suit for a share of ancestral property was decreed, but the 
decree was modified on appeal as regards certain immoveables so far as to 
be made declaratory of plaintiff’s right toa specified share without any 
specific declaration of value, and plaintiff subsequently brought a second suit 
for the value of the moveables, heid that the second suit was not barred by 
Act VIII of 1859, sec. 2.— 24 W. R.., 23. 

A suit to recover possession of land, on the ground of purchase from 
the admitted owners, is net barred by Act VIII of 1859, sec. 2, simply be- 
cause plaintiff’s claim as against the same defendant was dismissed in a 
former suit in which he (defendant) appeared as an intervenor.—24 W. 
R., 248. 

| A plaintiff is bound to raise every title on which he can succeed and 
te obtain a decision upon every part of his case, and if it is found that any 
part of the case which he made has been neglected by the Court which tried 
the suit, he is not at liberty to bring a fresh suit in respect of such part.— 
24 W. R., 304. 

Ifene of the defendants ina suit for possession putsina written 
statement disclaiming all interest in the property in suit, and a decree is 
made by reason and on the faith of such disclaimer, the decree is valid against 
him, and heis absolutely concluded by it so long asfraud is not proved.— 
25 W. R., 128. 

The old Privy Council and Fall Bench Rulings, that a Revenue Court’s 
decision on title in a rent suit under Act X of 1859 is not conclusive, went 
upon a Collector’s incompetency to determine a question of title, but do not 
now apply to the decision of a competent Civil Court hearing a rent suit un- 
der the Rent Act, 1869.—25 W. R., 189. 

Where a suit for right of way was once thrown out on the specific 
ground that, accordiug to plaintiff’s own statement, the road in suit was a 
public one, and that the Court had no jurisdiction, keld that, as the real 
cause of action—namely, the obstruction of the road—was not decided in 
the first trial, sec. 2 of the Code of Civil Procedure did not bar a second 
suit for the removal of the obstruction.—25 W. R., 208. 

Where, in a suit for some land, a Judge had considered it necessary to 
find out the boundary between two villages, and had given a decision in 
favour of ono of the parties, who in a second suit of the same kind, but 
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with reference to some other land, brought in the former decision to show 
that the land in dispute in the second suit must be his if the finding as to 
the village boundary in the former suit was correct, held that the finding 
as to the village boundary in the former suit was conclusive only as to the 
Jand in dispute in the former case, bunt did not make the former decision 
conclusive as to the boundary line itself.—25 W. R., 393. 


Where a joint decree, passed against several defendants, has been satis- 
fied out of the property of one of them, and then a subsequent suit for con- 
tribution has been brought by the latter against her co-defendants in the 
former suit, there is nothing to prevent the defendants from showing that, 
as between themselves and the plaintiff, the latter alone was liable to satisfy 
the decree in the former suit, and that consequently they are not liable to 
contribute,—2 C, L. R,, 406. 

Plaintiff alleged a purchase of land from A and B, of which he after- 
wards granted them a patta, and retained them in possession, and he put in 
evidence a consent-decree obtained against B for arrears of rent. Held, in 
a suit brought to recover possession on the ground of the tenancy having 
expired, that the decree worked no estoppel against B by virtue of sec. 115 
of the Evidence Act, and did not relieve the plaintiff from the necessity of 
proving his case completely.—1 C. L. R., 528. 

W hen a plaintiff sues for possession and determination of right to a 
certain property, and to set aside an execution sale of a portion of the 
property on the ground of irregularity, and his suit is dismissed on the 
merits, a subsequent suit for possession of the property sold, on the ground 
that the sale was void ab inifto, is barred as res judicata. Wooma Tara 
Debia v. Unnopoorna Dassee (11 B. L. R., 158) and Periya Odaya Taver 
». Katama Natchiar (11 Moore’s I. A., 50) cited and followed.—3 C. L. 
R., 253. 

In a suit between A and B a question of title was raised and decided 
in B’s favour in the Court of first instance, but on appeal the Judge refused 
to go into it, saying that 3 might bring a fresh suit. Held that a subse- 
quent suit by B raising the same question was not barred as res judicata. 
Watson v. Collector of Rajshahye (3 B. L. R., P.C., 48; 12 W. R., &. C., 
43) cited and distinguished.—3 C. L. R., 447. 

A, alleging himself the owner of a certain garden, brought a suit for 
damages against B and C for forcibly carrying off fruit grown in such gar- 
den. In the suit, the question whether A was exclusively in possession of 
the garden was incidentally raised and decided against A. Thereupon A, 
who in the meantime had been ousted from possession, brought a subse- 
quent suit, in which B and C together with others were co-defendants, in 
which he claimed an undivided share in the same garden. Held that un- 


der the circumstances the doctrine of res judicata did not apply, and that 
such suit was maintainable.—3 C. L. R., 540. 


In a suit for rent and for ejectment, the defendant pleaded that his 
tenure was transferable and istimrari, and consequently protected by the 
Rent Law. In a former suit for arrears of previous years, in which the de- 
fendant pleaded that his tenure was istimrari, the plaintiff obtained a de- 
cree for ejectment on non-payment of rent within fifteen days. In that case 
the defendant saved his tenure by payment within the time stated. Held 
that inasmuch as the defendant might in the former suit, in which the nature 
of the tenure was put in issue, have urged that his tenure was both trans- 
ferable and istimrari, he could not in the present suit be allowed to alter 
his defence, and rely upon the tenure being transferable. Woomatara Debia 
v. Unnapocrna Dassee(11 B.L.R., 158) cited and followed.—4C. L.R., 5: 


660 CIVIL PROCEDURE CODE. oe [Sec. 13. 

In order to constitute the bar of res judicata, it is not sufficient merely 
that an issue on the same point should have been raised in the former suit, 
although that issue may have been incidentally decided ; but it must appear 
that the matter referred to was alleged by one party, and either denied or 
admitted expressly or impliedly by the other.—5 C. L. R., 251. 

In 1814 litigation commenced between a zemindar and his tenants by 
reason of his having dispossessed them of lands held under a jote tenure, 
and a decree having been obtained by the tenants the zemindar assessed 
the jote lands at a certain rent. Subsequently this ront fell into arrear, 
and under a decree the jote lands were in 1836 sold in satisfaction of the 
arrears to J.. who was put in possession in 1839, Another suit, which was 
pending between the tenants and their mortgagee, in which a question 
arose whether these jote lands were included in the mortgage, was decided 
in favour of the mortgagee in 184]. J, the then jote tenant, was no party 
to that suit, and continued in possession of his jote lands. Disputes arose, 
and by an order of the Sudder Court in 1845 the jote lands were directed 
to be put in possession of the mortgagee. In 1856 a suit was brought by 
J’s representative to set aside that order and to recover possession of the 
jote lands. The Privy Council held that, as J, the jote tenant, was not a 
party to the suit under which the decree was made in 1841, the decree was 
not binding upon him or those deriving title throngh him, and remanded 
the case in order that the issue whether the land was parce] of the jote or 
not might be tried. Held that this order of remand was conclusive that 
the question of the title of the representatives of J to the jote lands could 
not be re-opened.—6 C. L. R., (bP. C.) 121. 

Certain lands having been divided under a butwara between A and B, 
who together took one portion, and C, who took the remainder, A in 1847 
mortgaged his share to B under a usufructuary mortgage. In 1851 a dis- 
pute arose as to the boundaries under the butwara, and ended in OC sur- 
rendering 513 bighas, which B was allowed to take possession of under an 
ikrarnamah executed by A to secure the costs incurred by B in the dispute. 
In 1874 A sued to recover possession of a moiety of the lands held jointly 
by him with B, and in 1875 obtained a decree for possession und wasilat, 
no specific mention of the 514 bighas being made in the decree. In execu- 
tion of the decree, wasilat in respect of a moiety of the 513 bighas was 
allowed, an objection by the defendant to such wasilat being charged 
having been overruled. In 1878 B sued to recover possession of the moiety 
of the 514 bighas, which had been taken by A under his decree. Held 
that, in rejecting the objection raised by B, and allowing wasilat ix respect 
of the 514 bighas, the Court had interpreted the decree passed, and declar- 
ed that under it possession of a moiety of the 51 bighas had been decreed 
and given to A, and that the suit instituted in 1878 was therefore barred. 
Field, also, that this matter having been decided under sec. 11, Act XXIII 
of 1861, between the parties in execution of a decree, could not be made 
the subject of a suit.—6 C. L. R., 215. 


In 1852, T acquired a plot of land, X, under a Government grant. In 
1851 N, claiming to be the owner of the adjoining plot Y, granted a lease 
of it to R; but in 1853 another lease of the same plot was granted by an 
agentof N to G. In 1859 G sued F to recover possession of lot X as being 
part of plot Y, and obtained a decree, against which T appealed to the 
Privy Council. Pending the appeal R sued G for possession of plot Y, and 
obtained a decree against G. Meanwhile, BR having failed to pay rent, 
plot Y was put up for sale, and purchased by the present respondent. In 
1872, the respondent, who was unable to get possession of his purchase, 
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obtained leave to be admitted a party respondent in the appeal to the 
Privy Council, and filed a case averring that the interests of the original 
respondents had ceased, and that he was, pending the appeal, precluded 
from enforcing his rights. The Privy Council held that the plaintiff G had 
not proved that plot Y included plot X, but they stated that they did not 
adjudicate upon any question of title between the respondents on that appeal, 
or N or any other person’s interest in plot Y. The present respondent sub- 
sequently sued T’s representative for possession of plot X as being parcel of 
plot Y. Held, reversing the judgment of the High Court, that the respon- 
dent’s claim was res judicata by reason of the previous judgment of the 
Privy Council.—7 C. L. B., (P. C.) 308. 

The father of the appellant obtained a decree against G’s widow and his 
reversionary heirs, who had intervened in the suit for possession of proper- 
ty mortgaged by the widow. In the schedule annexed to the plaint the 
mortgaged property was described as ‘‘mouzsh B, usli with dakhili,”— 
that is, mouzuh B K and Mouzab M B,—but in the body of-the plaint it 
was described simply as ‘‘ mouzah B.’’ On the death of plaintiff in that 
suit, the reversionary heirs of G sued the appellant for an adjudication of 
their right to 16 annas of mouzah M B, and it was found that mouzahs B 
K and M B were not usli with dakhili, bunt distinct mouzahs, and that the 
mortgage-deed did not include mouzah M B. Held, affirming the judgment 
of the High Court, that in the first suit the Court was called on to adjudi- 
cate upon the property as described in the body of the plaint, and not as 
described in the schedule annexed thereto, and that the question in the lat- 
ter suit was theretore not res judicata.—7 C. L. R., (P. C.) 404. 


Pending the final hearing in appeal of a suit for confirmation of posses- 
sion of certain land, and for the recovery of the produce of such land alleged 
to have been carried away by the defendants, the plaintiff brought a suit, 
again asking for confirmation of possession, but also for the recovery of the 
produce which had arisen since the institution of the other suit. Held, the 
second suit, so far as it sought for the recovery of the produce, wus not 
barred by the previous suit,—8 C. L. R., 113. 

In a suit for possession of a plot of land situate in B, the plot was claimed 
by the plaintiff as appertaining to mouzah M, and by the defendant as apper- 
taining to mouzah 8, and each party set upa patta from the same lessor, the 
zemindar, in proof of his title. It was held that while the land known as B 
appertained to mouzah M, the patta of the-defendant was prior in date 
to that of the plaintiff, and that the defendant therefore had the superior 
title. A second suit for another plot of land situate in B was subsequently 
instituted by the same plaintiff, and the same title put forward. Held that. 
the matter in dispute was ves judicata by the former suit.~-—9 OC, L. R., 216. 


Certain property, having been mortgaged, was sold in execution of a 
decree against the mortgagor, and the deeree-hoider became the purchaser. 
The mortgagee subsequently sued upon his mortgage, making the purchaser 
a defendant, but pending the suit the latter died, and the suit was not re- 
vived against his representatives, A decree was, in 1876, obtained, and in 
execution of that decree the property in question was purchased by the 
plaintiff, who now sued to recover possession of the same from the represent- 
atives of the purchaser at the former execution sale. Held that the matter 
was not res judicata by reason of the mortgage suit, inasmuchas that suit 
having been under Act VIII of 1859, the abatement had not the effect which 
such an abatement under Act X of 1877 would have had, viz., being a bar 
to a fresh suit in the same cause of action.—10 C. L. R., 229. 
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An ejectment suit by B’s tenant against the defendant having been dis- 
missed, a second ejectment suit was subsequently, after B’s death, brought 
in respect of the same land against the defendant by the successor in title 
of B. Held that, inasmuch as a lessor cannot be considered as claiming 
under his own lessee, the principle of res judicata did not apply,—11 C. 
L. R., 122. 


A suit for rent, in which the sole defendant denied the plaintiff’s title, 
alleging that B and A were his landlords, having been dismissed on the 
ground that the plaintiff had failed to prove his title, another suit was 
brought by the plaintiff against A, B, and C for possession. Held that the 
aes was barred under sec. 13 of the ‘Civil Procedure Code, 1882.—12 C. 
L. BR., 38. : 

In a suit against the Maharajah of Hill Tipperah, which is an inde- 
pendent Sovereign State, for maintenance, it appeared that, in a former 
auit tried in British India in respect of the same claim, the Court had or- 
dered the amount of the maintenance for which he gave a decree to be paid 
by the defendant Maharajah from his estate in R, which was in British 
India. Held that the decree in the former suit was not res judicata toshow 
that the maintenance claimed in the present suit was a charge on the 
zemindary of Rs. 80 as to give the Court jurisdiction. —12 C, L, R,, 473, 


In a suit for possession of immoveable property before the Subordinate 
Judge, it was objected that the suit-.ought to have been instituted before 
the Munsif, the value of the property being less than Rs. 1,000. An issue 
having been framed on this point, other issues were also framed as to the 
sanity of the plaintiff, his having had possession of the property, and evi- 
dence upon all the issues was gone into. The Subordinate Judge dismissed 
the suit on the first issue, but expressed his opinion that the other issues 
ought also to have been decided against the plaintiff. In a subsequent suit 
by the plaintiff for the same relief in the Court of the Munsif, held that the 
questions depending on the issues raised, other than theissue as to the valu- 
ation of the suit, were not res judicata,—13 C. L. R., 83. 


Suit to establish plaintiffs’ title to certain land alleged by the defend - 
ants, who were the Secretary of State for India in Council and the nat- 
tamaigar of a certain village, to be maniyam land attached to the office of 
the second defendant, and previously held to be such by a Revenue Court: 
—-Held, the Court was not precluded either by Regulation VI of 1831, sec. 
3, or by the decision of the Revenue Court trom granting the declaration 
prayed for,—I. L. R., 18 Madr. 41. 


In a summary suit filed by a landlord agaiust his tenant in the Court 
of the Deputy Collector under the Rent Recovery Act (Madras), sec. 9, to 
enforce acceptance of a patta by the defendant, it appeared that, in a former 
suit between the same parties in the same Court, it had been decided that 
the defendant was the piaintiff’s tenant and as such bonnd to accepta patta 
trom him in respect of the land in question in the present suit :-—-Held, that 
the defendant was not entitled in the present suit to dispute the plaintiff’s 
title, since the former decision constituted it res judicata,—13 Madr. 287. 


A suit for partition of certain Jand was withdrawn as against one of 
the defendants} who was entitled to a part of the land. The plaintiff and 
the remaining defendants entered into » compromise in the terms of which 
the Court passed a decree for delivery of a share of the land to the plaintiff. 
The decree-holder having died without exeayting the decree, his heir now 
sued for partition of the land and delivery of the above share, joining as de- 
fendants the various persons. entitled to gbares :—Held, that the decree in 
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the former suit could only operate as a declaratory decree and did not pre- 
clude the plaintiff from bringing the present suit.—13 Madr. 313, 

A suit for land was dismissed in 1886 on the plaintiff’s failare to comply 
with an order to pay a fee for the appointment of a commissioner to value 
the land. No issues were framed in the suit, and the order directing pay- 
ment of the fee prescribed notime within which it was to be made. The 
plaintiff now sued the defendants again for the same land :—Held, that the 
claim was not res judicata.—13 Madr. 510. 

G brought a suit against I for the establishment of her rights as pur- 
chaser of certain immoveable properties sold in execution of a decree obtain- 
ed against I, and for possession of the same. After the settlement of isstes 
but before the suit was finally disposed of, I died, and his brother J was 
made defendant as his legal representative. J consented to the suit being 
tried on the defence raised by I and upo%. the issues already settled. The 
suit was decreed, it being beld that G was the purchaser. In execution of 
this decree, in which G sought to obtain possession. J objected that he was 
entitled to a half share of some and to the entire sixteen-annas of the other 
properties, and that his brother I had no right whatever in the same. This 
objection was disallowed by the Court executing the decree, on the ground 
that it had been raised in the original suit, and that, as the decree had been 
passed in the presence of the party then objecting, he was not entitled to 
urge it, Thereupon J brought a suit against G to establish his rights, 
The defence was that the order passed in the execution-proceedings, dis- 
allowing the plaintifi’s objection, was a bar to the suit under secs. 13 and 
244 of the Civil Procedure Code. Held, that the order disallowing the 
the plaintiff’s objection did not operate as res judicata under sec. 13 of the 
Civil Procedure Cede. The Delhi and London Bank »v, Orchard, I. L. R., 
3 Cal. 47; L R,4T7. A., 127, relied on. Held, also, that this order was no 
bar to the suit under sec, 244 of the Civil Procedure Code. Kanai Lall 
Khan v. Shashi Bhosun Biswas, I. L. R., 6 Cal., 777; 8 C. L. R., 117, fol- 
lowed.—17 Cal. 57. 

The refusal of an application for the filing of an award, under sec. 525, 
Civil Procedure Code, merely leaves the award to have its own ordinary 
legal effect; and it cannot be contended that an award is not to be relied 
on as a defence in a suit relating to the subject-matter dealt with by it, 
only because such an application has not been granted. Separable claims, 
viz., (@) to share property by right of inheritance, and (b) for the office of 
lumberdar, had been disposed of, on the reference of the present parties, 
without the intervention of a court by an arbitrator’s award between them. 
An application under sec. 525 had been rejected, for the reason, among 
others, that (0) was not a matter of civil jurisdiction. Held, however, that 
the present suit, which was grounded on (a), was barred by the award made. 
—18 Cal. 414. 

A as ficcadar broughta suit to eject B from certain lands, which he 
had claimed as majhes land, or land which is ordinarily cultivated by the 
Jandiord himself or by the ticcadar. B pleaded his right of occupancy. 
The Court found that the land was majhes land, but dismissed the suit an 
the ground that A had failed to prove notice to quit. Afterwards A brought 
@ suit against B for ejectment from the same land. 8B again pleaded his 
right of occupancy. Held, that B was not precluded from raising the same 
plea, inasmuch as the finding in the previous suit upon the issue whether 
B was an occupancy tenant was not conclusive against him ; nor could that 
issue be said to have been ‘“‘finally decided” in that suit within the meaning 
of sec. 13 of the Civil Procedure Code.—18 Cal. 647. 
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In 1874 the plaintiffs’ father filed a suit against the defendants for 
partition of joint family property. The subject-matter of the suit was re- 
ferred to arbitration out of Court. The arbitrators madean award to the 
effect that partition should be postponed till the family debts were paid 
off, The award was accepted by all the sharers, and so the plaintiffs’ father 
withdrew his suit. In 1880 the debts were paid off. Thereupon the plain- 
tiffs’ father demanded partition, but was refused. He therefore filed a par- 
tition suit in 1883 against the defendants, In his plaint he made no men- 
tion of the award of 1874, but relied on his right as a co-parcener to enforce 
partition. After the settlement of issues he applied for amendment of the 
plaint, so as to include his claim_on the award. The Court refused the 
amendment, on the ground that it would materially alter the character of 
the suit, and dismissed the suit, as barred under sec. 373 of the Code of 
Civil Procedure (Act XIV of 1882), Against this decision plaintiffs’ father 
did not appeal. In 1884 the plaintiffs filed the present suit for partition, 
relying expressly on their title under the award of 1874. Held, that the 
suit was not barred by the plea of res judicata.—14 Bom. 31. 


The plaintiff purchased two distinct plots of land (A and B) from one 
Gopal by a deed of sale dated 30th September, 1875. In 1884, in execu- 
tion{of a decree against Gopal, plot A was attached and sold as his property, 
and purchased by the defendant. The plaintiff did not intervene, and at 
that time took no steps to establish his alleged right to this land. In 1885 the 
defendant obtained another decree against Gopal, and in execution attached 
plot B. The plaintiff intervened, and claimed the property attached as his 
own under the sale-deed of 30th Dec. 1875. The defendant disputed the 
sale, but the Court found in favour of the validity of the sale-deed, and al- 
lowed the plaintiffs claim. The defandant did not file a snit to set asaide this 
order. The plaintiff then filed a suit to establish his title to plot A, relying 
on his sale-deed of the 30th December, 1875. The defendant again disputed 
the sale, pleading that it was a colourable and fictitious transaction. Held, 
that the order in the execution proceeding did not operate as res judicata, 
and did not estop the defendant from contesting the validity of the sale- 
deed in the present suit. Per JaRpDIne, J. :—If the decision as to the validi- 
ty of the deed had been a final decision inasuitas distinguished from an 
execution proceeding, it would have created an estoppel by res judicata. 
Between the parties the orders to which sec, 283 of the Civil Procedure 
Code refers, are subject to the result of a suit, if any, conclusive, but this 
conclusiveness exists only as regards the particular property in dispute. 
—14 Bom. 206. 

The plaintiff and defendant in a suit each appealed separately, and de- 
fendant’s appeal first came on for hearing, and an issue as to whether the 
plaintiff or the defendant had title to the land in dispute was decided on 
the facts by the appellate Court adversely to the defendant. Subsequent- 
ly, the plaintiff’s appeal, involving the same issue, came on for hearing 
before the same Court. Held that although sec. 13 of the Civil Procedure 
Code did not apply, still the principal of res judicata applied, and the find- 
ing on the former appeal barred the trial of the same issue in the latter. 
Ram Kirpal v, Rup Kuari referred to.—12 Al. 578. 

‘The plaintiffs, as purchasers of a share of an estate, sued to recover 
‘their share of the rent of certain tenures held in that estate, by the defend- 
ants, The defendants denied being in possession as alleged. Another co-sharer 
in the same estate had previously brought a suit against the same defendanta 
for the rent of the same tenures, and in that suit the present plaintiffs and 
other co-sharers of the estate were made co-defendants, and the decision in 
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that suit was that the present defendants were in possession, and were li- 
able to pay to the then plaintiff his share of the rent. Held (Mitrmr, J., dis- 
senting) that the decree in the former suit was not a res judicata or even 
admissible as evidence in the present suit.—13 Cal. 352. 


R, a Hindn widow, granted a jungleburi tenure tocertain tenants in res- 
pect of a chur belonging to her husbund’s estate. An amulnama was grant- 
ed to the tenants signed by a karpardaz of R in respect of the tenure. BR 
died in January 1861, and was succeeded by J and P, two daughters, the 
last of whom died on the 3lst December 1880. On her death the grandsons 
succeeded to the estate. On R’s death J and P got possession of all estate 
papers, and amongst them a dow! granted by the tenants in return for the 
amulnama. In 1865 proceedings were taken by the tenants to obtain kabu- 
liyats on the footing of those documents, which proceedings came to an 
end in 1868. In 1873, J and P instituted suits aguinst the tenanta, alleg- 
ing the amulnama and dow! to be forgeries, and seeking to enhance the rents 
payable to them, as well as to have it declared that R’s acts did not bind 
them. In these suits it was found that J and P had all along been aware 
of the claim made by the tenants that they held a permanent tenure, and 
the suits were dismissed on the ground that it was too late for J and P, 
after the lapse of twelve years from R’s death, to raise the question. In 
1884, D, a receiver, instituted a suit in the names of the grandsons to eject 
the tenants on amongst other grounds that the grandsons’ reversioners 
were not bound by R's acts, and that the junglieburz tenure was not binding 
on them ; that the tenants were middlemen aud had no right of occupancy ; 
that at all events the plaintiffs were entitled to rent on the area of land 
then held by the defendants,as there had been large accretions to the amount 
covered by the amulnama and dowl. The defendants amongst other things 
pleaded limitation, res judicata, and that R had the power to grant the jungle- 
burt tenure so as to bind the reversioners. Held that, being middlemen, the 
defendants had no right of occupancy, and that, were the suit not dismissed 
for other grounds, they were liable to have the rent assessed on the whole 
amount of lands held by them, which was in excess of that covered by the 
amulnama and dowl, That the suit was not barred by res judicata as in the 
suits brought by J and P, the question of whether R’s acts bound the rever- 
gsioners was never decided, That the suit was barred by limitation. Adverse 
possession began to run on R’s death (as J and P who represented the estate 
were then well aware that the tenants claimed to hold the lands under a 
permanent lease, and though J and P received rent, the possession of the 
tenants was adverse to them), and more than twelve years elapsed before 
Act IX of 1871 came into force, and therefore the defendants had then ob- 
tained a good title by adverse possession as against all the reversioners 
which could not be defeated by the provisions of the subsequent Limitation 
Acts of 1871 and 1877. Held, farther, that the question whether a jungleburt 
tenure granted by a Hindu widow is binding on reversioners depends on the 
circumstances of the land. Quere.—Whether such a tenure granted in res- 
pect of a chur where no legal necessity on behalf of the widow is shown could 
under any circumstances be binding on the reversioners.—14 Cal. 323. 


A zemindar, having granted a putni lease, mortgaged the zemindari to 
the putnidar, who, having afterwards obtained a decree against the zemindar 
upon the mortgage, attached and purchased, at the sale in execution, the 
zemindari interest, subject to the mortgage. Before that purchase, though 
after the attachment, another holder of a decree against the zemindar 
brought the right, title, and interest in the zemindari tosale in execution 
of his decree, and himself became the purchaser. He then, claiming to have 
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obtained the zemindari estate, sued the putnidar for rent due under the lease. 
This suit was dismissed, save as to rent due for the time intervening bet- 
ween the two sales in execution, on the ground that the relation of zemindar 
to lessee had ceased on the purchase by the latter. The present suit was 
brought by the purchaser from the zemindar, stating his title, acquired at 
the prior of the two sales, and claiming to redeem the mortgage. Held that 
the dismissal of the rent,:suit which involved the title, barred the present 
one ; and the opinion was expressed that the plaintiffs had been rightly ad- 
judged in the rent suit to be bound by the proceedings taken by the 
mortgagee, pending which the purchase relied upon kad been made.—15 
Cal. 756. 

The present suit was preceded by others in which the plaintiff sought 
to establish a right in the same part of the talukdari estate that he now 
claimed to redeem from mortgage. The first suit in which he with another 
claimed as under-proprietors was dismissed in 1866 on the ground that they 
had not shown themselves to have held such right under the talukdars with- 
in the period since 1841. Proceedings not to be regarded as judicial, subse- 
quently taken under Circular 4 of 1867, resulted in a finding that the dis- 
missal was right upon the merits, the property having been transferred to 
the talukdar by a conditional sale which had become absolute. Another suit 
was then brought to recover the talukdari right, under the terms of Circular 
106 of 1869, it being alleged that arrears of revenue paid by the talukdar 
had been paid on the plaintiff’s account, That suit was also dismissed. Held 
that the present suit to redeem the same property under a mortgage was not 
barred under sec. 13 of Act X of 1877, as amended by sec. 6 of Act XII of 
1879. The claim to redeem did not arise out of the former cause of action 
within the meaning of the section 7 of Act VIII of 1859 relating to the in- 
clusion of the whole claim in a suit. The plaintiff not then being aware 
of his right when he sued before, it could not be regarded as a “ portion 
of his claim,” and he was not precluded, by having omitted it, from bring- 
ing it forward.—15 Cal. 800. 


Tne widow of a talukdar, acting under his supposed will, appointed 
the present appellant to succeed to the taluks and other estate which had 
‘belonged to the deceased, The heir of the deceased, under the Oudh Estates’ 
Act, I of 1869, obtained the judgment of the judicial Committee, declaring 
that he was entitled to the taluks as against the present appellant, whose 
title was under the will, which had been revoked, as the Committee found. 
Another suit brought by the present appellant for a decree declaring that, 
in virtue of his appointment by the widow under the will, he was entitled 
to the whole of the estate of the deceased, talukdariand non-talukdari, was 
dismissed by the judicial Committee on the ground that he had no such title 
to the whole or any part of the estate. Held that this prior judgment was 
conclusive to bar the present suit which, being founded entirely upon the 
appellant’s appointment in pursuance of the will, was brought for possession 
of all the estate of the deceased as well as a declaration of right thereto. 
Although the heir was not entitled to possession of the estate of the deceased 
other than talukdari, inasmuch as the widow took her estate therein, never- 
theless the claim of the present appellant being only founded upon her ap- 
pointment onder the will, as if unrevoked, and not being aclaim for pro- 
perty as descending to the widow upon her husband’s intestacy, the prior 
judgment was binding in the present suit.—15 Cal. 808. 


The dismissal of a suit in terms of sec. 102, Civil Procedure Code, 
is not intended to operate in favor of the defendant as res judicata. When 
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read with sec, 103, it precludes a fresh suit in respect of the same cause of 
action, referring, irrespectively of the defence or the relief prayed, entirely 
to the grounds, or alleged media, on which the plaintiff asks the Cours to 
decide in his favor. Brother’s sons, as nearest agnates of a deceased proprie- 
tor, sued for a decree declaring that a gift, before then made by the widow 
in favour of her daughter’s son, of the estate of her late husband, would 
not operate against their right of succession on her death. A prior suit, 
before the date of the gift, brought by two of the plaintiffs for a declara- 
tory decree, and an injunction restraining the widow from alienating the 
same estate, had been dismissed under the provisions of secs. 102 and 
103 (Act X of 1877), Civil Procedure Code. Held that the causes of action 
in the two suits were pot identical, and fresh suit was not precluded by sec. 
103, the gift having afforded the new ground of claim, which also had sub- 
Sequently arisen.—16 Cal. 98. 

A testator, who died leaving widows and a daughter, also three surviving 
brothers, bequeathed all the residue, after certain legacies, of-his acquired 
estate to maintain the worship of a family deity, appointing his three bro- 
thers and his eldest widow to be shebaits, and providing that “ the family 
of us five brothers shall be supported from the prasad,” “ offerings to the 
deity.’’ One or other of the brothers then for some years managed the 
estate as shebaits, and the survivor of them was succeeded by his son, one of 
the defendants iu the present suit, which was brought by the testator’s only 
daughter as heiress to his estate, claiming that the Court should determine 
“those provisions which were valid and lawful, and those which were in- 
valid and illegal.’”” She claimed possession and an account, and also to be 
the shebait. In a previous suit the present shebait had obtained a decree, 
to which the daughter, now plaintiff, was a party defendant, affirming the 
validity of the will and the rights of the members of the family to be main- 
tained under it. Held, that the question of the validity of all the provisions 
of the will having been substantially decided in the decree in the former 
suit which pronounced that the will was wholly valid, passing the entire 
estate of the testator to the deb-sheba, and maintaining the rights of mem- 
bers of the family under the will, this suit was barred under sec. 13 of Act 
X of 1877 as to all but the claim to be shebait. The plaintifi’s claim to a 
preferential title to this office depended on a sentence in the will constitu- 
ting, as construed by the Courts below, to be shebait the senior in age of 
the heirs of ;the original shebaits, the defendant now holding the office 
coming within this provision according to the judgments of both Courts. 
As to this no reason had been shown in appeal for a different conclusion. 


—16 Cal. 103. 

To apply the law of estoppel by judgment, stated in sec. 6 of Act XIT 
of 1879 and in sec. 13 of Act X1V of 1882, it must be seen what has been 
directly and substantially in issue in the suit, and whether that has been 
heard and finally decided ; for which purpose the judgment must be looked 
at. The decree is usually insufficient for showing this, as, according to the 
Code, it only states the relief granted, if any, or other disposal of the suit, 
without the ground of decision, and without affording information as to 
what may have been in issue and decided. This suit was to establish a 
right to land, and for possession, against two defendants, who alleged their 
rights respectively. The claimant had previously obtained a decree against 
one of the defendants, and in that decree the land now claimed had been 
excepted. Held that the matter now in issue, not having been directly and 
substantially in issue in the prior suit, the present suit was not barred 
under sec. 13, Act XIV of 1882, Civil Procedure Code.—16 Cal. 173. 
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The decision of an issue in one of two suits tried together, which is not 
appealed against, cannot be treated as res judicata so far as the same issue 
ag concerned in an appeal from the decision in the other suit. A, a ticcadar, 
sued B for rent in respect of a holding in the ticca. In that suit B pleaded 
that he was a partner of A. in the ¢icca transanction, and that no rent was 
due from him in consequence thereof. 3% then sued A for an account of the 
partnership in the same transaction, and A,in that suit denied the partner- 
ship. Both suits were heard together by the Munsiff who held A was nota 
partner. B appealed against the judgment and decree in the account suit, 
but did not appeal against that in the rent suit. It was contended on the 
appeal that the question as to whether B was or was not a partner was res 
judicata, by reason of the decision in the rent suit not being appealed 
against and having become binding. Held that sec. 13 of the Code of Civil 
Procedure did not apply, and that the question was not res judicata. There 
was no bar at the time the issue was tried and decided by the Munsif, and 


on Appellate Court was bound to decide the appeal upon the evidence.—16 
. 233. 


A mere statement of an alleged rate of rent in a plaint ina rent suit in 
which an ex parte decree has been obtained, is not a statement as to which 
it must be held that an issue within the meaning of sec. 13 of the Code of 
Civil Procedure was raised between the parties so that the defendant is 
concluded upon it by such decree. Neither a recital in the decree of the 
rate of rent alleged by the plaintiff, nor a declaration in it as to the rate of 
rent which the Court considers to have been proved, would operate in such 
@ case so as to make that matter a res judicata, assuming that no such de- 
claration were asked for in the plaint as part of the substantive relief claim- 
ner defendant having a proper opportunity of meeting the case.—16 
Cal. 300. 


In September 1886 the plaintiff sued in a Munsif’s Court certain defend- 
ants for possession of one biggah of land, and for damages for the cutting 
and carrying of certain paddy from sach land on the 23rd December 1885. 
This suit was dismissed on the ground that no dispossession had taken 
place, the plaintiff being referred to a Small Cause Court for his damages. 
No appeal was made against this decision. In March 1887 the plaintiff 
sued these defendants in the Munsif’s Court for possession of 5 biggahs 6 
cottahs of Jand and for mesne-profits, and obtained a decree for possession 
of 3 biggahs 6 cottahs of land with mesne-profits ; possession of the one big- 
gah, the subject of the suit of 1386, being included in the 3 biggahs 6 cot- 
tahs decreed. He subsequently sued the same defendants in a Small Cause 
Court for damages for the paddy cut and carried on the 23rd December 
1885. Held that such suit was not barred by either sec. 13 or sec. 43 of 
the Civil Procedure Code.—16 Cal. 545. 


B sued L N and P V to recover certain property claimed under a nun- 
eupative will of his father N. P V denied the will and alleged that the 
property was ancestral and had vested in him by survivorship. L N set up 
title tu the property under a will in writing executed by N and denied the 
title both of B and of PV. The question whether P V was divided or 
not from N was tried. It was found that the will in writing was valid, that 
P V was divided, and that B’s title was not proved. In a suit by L N against 
P V to recover certain land granted to her by the will executed by N :—Held 
that the question whether P V was divided from N was res judicata under 
sec. 13 of the Code of Civil Procedure by reason of the decision in the for- 
rie yee although in that suit P V and L N were both defendants.—11 

aqar. 
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Where the uraima right over a certain devasam was vested in five trus- 
tees representing different illams, and a suit was brought by one of the 
trustees to recover certain property alleged to have been illegally alienated 
by three other trustees to a stranger and dismissed :— Held that the decree 
in such suit was a bar to a second suit brought for the same purpose by 
the fifth trustee, who had not been a party to the former suit, on the ground 
that he must be deemed to claim under the plaintiffs in the former suit 
within the meaning of sec. 13, expl. v., of the Code of Civil Procedare.— 
11 Madr. 191. 

A Hindu widow obtained adecree in 1876,which provided that she shonld 
receive future maintenance annually at a certain rate, but did not specify 
any date on which it shoald become due. In 1887 she filed the present snit 
claiming arrears of maintenance at the rate fixed in the decree of 1876. 
Held, that the suit did not lie. Sabhanatha v. Lakshmi (I. L. R., 7 Madr. 
80) distinguished.—12 Madr, 183. 

A. suit for two declarations filed in a Subordinate Court was valued by 
the plaintiffs at a snm in excess of the pecuniary jurisdiction of a District 
Munsif. It was pleaded that the matter in dispute was res judicata by rea- 
son of decrees passed in District Munsifs’ Courts. No objection was taken 
in the Subordinate Court to the valuation of the suit. Held, that the plea 
of res judicata failed. Per Murrusamt Ayyar, J.—¥Yor the purposes of juris- 
diction the value of a suit for a mere declaratory decree must be taken to 
be what it would be if the suit were one of possession of the property re- 
garding which the plaintiff seeks to have his title declared.—12 Madr, 323. 


The karnam in a certain mitta sued to recover certain land as part of 
the mirasi property attached to his office. It appeared that the plaintiff’s 
father and predecessor in office had sued by virtue of his office to recover 
the same land and that his suit had been dismissed. Held, that the plain- 
tiff’s claim was res judicata.—12 Madr. 235. 

In 1883, A, the trustee of a certain charity, executed in favour of X 
and Y an agricultural lease for nine years and delivered over possession of 
the lands comprised in it, being part of the trust property. The lease con- 
tained a provision that it should be cancelled on default being made in pay- 
ment of the rent and kist, and it contained no express covenant for quiet 
enjoyment. In 1887 default was made in payment of the rent and kist, A 
thereupon cancelled the lease and sued X and Y in a subordinate Court and 
obtained a decree for the arrear, the total amount of his claim being Rs. 
2,807. In that suit X alleged that Y was merely a name-lender for A, who 
desired to benefit himself at the expense of the charity, and also that cer- 
tain raiyats setting up a false claim had evicted X from the lands demised 
at the instigation of A, who had subsequently sought unsuccessfully to ob- 
tain further advantages for himself. The Subordinate Judge framed an 
issue on each of these allegations and recorded findings in the negative. 
In the same year X filed a suit for damages for breach of contract against 
A and Y in the High Court, repeating in his plaint the above allegations. 
When that suit came on for hearing, it was dismissed for default, Y being 
the only party who appeared. X now sned A again on the same cause of 
action, making the same allegations. Y was subsequently brought on to the 
record as being a necessary party to the suit, being joined as second defen- 
dant, but he applied to be and was struck off the record on the ground that 
the dismissal of the former suit in the High Court was final as against him : 
—Heild, (1) that the suit was not bad forthe non-joinder of the co-lessee as 
a plaintiff, nor for the reason that the plaintiff could not prosecute the suit 
against him; (2) that-the matters put in issuein the Subordinate Court 
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were not res judicata by reason of the decision of that Court; (3) that the 
plaint disclosed a good cause of action against the lessor ; (4) that even if 
the plaintiff had substantiated his allegations against his lessor, he would 
not have been entitled to recover the cost of civil and criminal proceed- 
ings against the raiyats who had evicted him.—15 Madr. 11). 

In 1863 Balaji and Gyanu mortgaged certain land to one Gopal under 
® mortgage deed, which provided that, if the mortgage-deed was not paid 
at the stipulated time, the land should become the absolute property of 
Gopal, the mortgagee. In 1871 Gopal filed an ejectment suit against Balaji 
and Gyanu and one Hari, alleging that he had become owner of the land by 
operation of the above clause, and that he had subsequently let it to Hari, 
who now, in collusion with the other two defendants (the mortgagors), de- 
nied his title. The ejectment suit was subsequently converted into one for 
a declaration of Gopal’s title as owner as against the mortgagors, Balaji 
and Gyanu, who claimed a right to redeem. <A decree was passed in 1872 
ordering Balaji and Gyannu to pay Rs. 100 to gopal within one month, or, in 
default, to deliver up to him possession of the land. The money was not 
paid, and Vishnu, as purchaser from Gopal, got possession in execution of 
the above decree in August 1873, In September 1885, the plaintiff, as 
Balaji’s heir and legal representative, filed a suit against Gopal and Vishnu 
to redeem the property. The Court of first instance dismissed the suit, hold- 
ing that the plaintiff's claim was res judicata by virtue of the decree passed 
in 1872, and that the right to redeem was lost. In appeal, the Court re- 
versed this decision, and passed a decree for redemption on payment of Rs. 
100 by the plaintiff within six months. The defendant Vishnu then applied 
to the High Court under its extraordinary jurisdiction. Held that the 
plaintiff’s claim was res judicata. In the suit brought by Gopal (the mort- 
gagee) in 1871 he had claimed the land as owner through the forfeiture 
clause in the mortgage-deed, and the mortgagors insisting in that suit ona 
right still to redeem, the decree plainly meant to give them, by way of in- 
dulgence, one month within which to regain the land by payment of Bs. 
100 to Gopal. It renewed the mortgage, but with a condition, which was 
a material part of the decree. They having failed to pay, the mortgage was 
extinguished. After the lapse of the month Gopal could not have recover- 
ed the Rs. 100. Had he sought to recover that money, he would have been 
met by the terms of the decree. He was entitled to the land, and nothing 
else. So, too, was Vishnu as his vendee. As, then, there was no debt that 
could be recovered, there was, and could be, no subsisting mortgage 
that could be redeemed. Heid, also, that the suit was barred under art. 134 
of Sch. II of the Limitation Act (XV of 1877)—-Vishnu having purchased 
the land for value from Gopal, the ostensible owner, more than twelye years 
before suit. A tenant, repudiating the title under which he entered,becomes 
liable to immediate eviction at the option of the landlord.—12 Bom, 352, 

The plaintiff Fatmabai in this suit alleged that both she and the de- 
fendant had been the wives of one Haji Adam H4ji Ismail, a Cutchi Memon 
8 leaving them his widows and other 


Mahomedan, who died intestate in 1878, 
members of his family him surviving. The plaintiff had a daughter named 


Mariambai. Both plaintiff and defendant had since Haji Adam’s death filed 

separate suites, in which they respectively claimed parts of his estate. In 

1879 the defendant Aishabai had filed a suit (No. 616 of 1879) against the 

executors of her father-fn-law’s will, to recover.certain money belonging to. 
her husband. She obtained a decree, and the afiit was referred to thé Com- 

misaioner to make inguires. In 1882 the present plaintiff Fatmabai and her 

asughter Mariambai filed a suit (No. 227 of 1882) against the present 
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fendant Aishabai, claiming a shareof the estate of her deceased husband 
Haji Adam, Inthatsuitshe alleged that she had been lawfully married to 
Haji Adam, and had ever since cohabited with him, and that her child Mari- 
ambai was his legitimate daughter ; and she prayed (inter alia) for a decla- 
ration that she was the lawful wife and that Mariambai was the lawful 
daughter of Haji Adam, In the written statement filed by Aishabai in that 
suit she allegad that Fatmabai was not the lawful wife of Haji Adam, but 
only his kept mistress, and she denied that Fatmabai was entitled to share 
in his property. On the 3rd May 1882, an order of reference was made, 
by which both the above suits, viz., No. 616 of 1879 and No. 227 of 1882, 
“ and all matters in difference thereon,” were, by consent of all parties there- 
to, referred to arbitration. The arbitrators were the respective attorneys 
of the parties. Awards were duly made, and, on the lst October 1883, 
decrees were passed in both suits in accordance with the said awards. 
By the decree and award in Suit No, 227 of 1882 Fatmabai was to be paid 
by Aishabai a sum of Rs, 55,000 in full satisfaction of all the claims of 
Fatmabai and her daughter Mariambai upon the estate of Haji Adam, the 
rest of the estate being declared the sole property of Aisbabai. The ma- 
terial part of the decree was as follows : ‘‘ This Court doth by consent pass 
judgment according to the said award ....and doth order that the said 
Aishabai do pay for the said Fatmabai to her attorneys, Messrs. Tyabji 
and Dayabhai, within seven days after the date of this decree, the sum of 
Rs, 55,000 in full settlement of all and singular the claims and claim of the 
said Fatmabai and Mariambai or either of them against or upon the estate 
of the said Haji Adam Haji Ismail whatsoever and wheresoever.,. ..and 
doth declare that upon the payment of the said sum of Rs. 55,000 by the 
said Aishabai to the said Fatmabai as aforesaid, all claims whatsoever of 
the said Fatmabai and Mariambai or either of them upon the estate of the 
said Haji Adam Haji Ismail, in the hands of any person whatsoever, or upon 
the said Aishabai as heir of the said Haji Adam Haji Ismail personally or 
otherwise howsoever, shall be considered to have been fully satisfied by the 
said Aishabai, and absolutely wavied for ever by the said Fatmabai and 
Mariambai; and doth further declare that the said Aisbabai is entitled 
absolutely to all the rest of the estate and effects of the said Haji Adam 
Haji Ismail as her sole property as against the said Fatmabai and Mari- 
ambai,”” The defendant Aishabai in 1882 also filed another suit (No. 198 
of 1882) against her father-in-law’s executors, and recovered certain orna- 
ments which she alleged to be her siridhan. In October 1886, Aishabai 
married again; and in December 1887, Fatmabai filed the present suit 
against her, alleging that, by the law and custom of Cutchi Memona, 
Aishabai had, by reason of such second marriage, forfeited all rights and 
interests to and in the property of her first husband Haji Adam, and also 
to the ornaments which she had recovered in the last mentioned suit, and 
she claimed that the said property and ornaments now belon to her 
(Fatmabai) as sole surviving widow of the said Haji Adam, he prayed 
for a declaration that Aishabai had by her second marriage forfeited her 
right to the said property and ornaments, and that she (the plaintiff) was 
now entitled thereto; that the defendant might be ordered to deliver, &c., 
&a, The defendant Aishabai filed a written statement in which (inter aléa) 
she contended that the plaintiff was never the wife of Haji Adam, but had 
been merely his kept mistress ; that in suit No. 227 of 1882 she (the de- 
fendant) had denied that the plaintiff Fatmabai was the widow of Haji 
Adam; that the award and decree in that suit were not made upon the 
basis of her (Fatmabai’s) boing such widow, and she (the defendant) sub- 
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mitted that the said award and decree were a bar to the present suit. It 
was contended for the defendant (1) that the plaintiff had in the former 
suit prayed for a declaration that she had been the lawful wife of Haji 
Adam; that the decree in that suit contained no such declaration, and that 
her prayer must, therefore, be taken to have been refused under sec, 13 of 
the Civil Procedure Code (Act XIV of 1882), and that she was conse- 
quently not now e led to sue as his widow—her claim to be his widow 
being res judicata ; (2) that the decree in Snit No. 227 of 1882 expressly de- 
clared that the Bs. 55,000 awarded to the plaintiff by that decree was in’ 
full settlement of ber all claim; and that she was, therefore, precluded 
from claiming against the estate in any possible contingency ; and that, 
therefore, the defendant’s remarriage gave her no right to sue ; (3) that 
the latter part of the decree amounted to a release and assignment by the 
plaintiff Fatmabai to the defendant of all her (the plaintiffi’s right to the 
roperty in question. Held (1) that the status of the plaintiff as widow of 
agi Adam was not res judicata. The question of the plaintiff’s marriage 
with Haji Adam had not been controverted before the arbitrators and finally 
decided in a manner sufficient to establish res judicata, An award can only 
operate as an estoppel in respect of questions properly brought before and 
considered by the arbitrators. Expl. iii. of sec. 13 of the Civil Procedure 
Code (Act XIV of 1882) does not apply where the Court is silent on a head 
of relief only claimed as ancillary to the main relief, and which by impli- 
cation is rather granted than refused. It only applies where the Court is 
silent on an independent head of relief claimed end duly controverted. (2) 
That the declaration in the former decree, that the Rs. 55,000 was paid to 
the plaintiff in full settlement of all her claims upon the estate, did not bar 
the present suit. The previous suit was brought by Fatmabai as widow 
against Aishabai as widow. The present suit was brought by Fatmabai as 
widow against Aishabai remarried. The ground relied upon in the present 
suit was a new ground not known and not in existence at the time of the 
former suit, viz., that Aishabai was no longer a widow, and had, therefore, 
lost all legal right to the estate of her late husband. There was not the 
necessary condition to establish an estoppel, viz., eadem causa petendi and 
eadem conditio personarum. (3) But that the award and release contained in 
the decree constituted a binding agreement, by which the plaintiff Fatma- 
bai for the sum of Rs. 55,000 waived all her rights against Aishabai, in- 
cluding the claim made in the present suit, which existed at the time of the 
award as a.present right depedent on a contingency, and the suit, there- 
fore, should be dismissed. At the hearing of a case on a preliminary issue 
the defendant, by whom the issue is raised, has the right to begin. Two 
een eee for yor same party may be heard in argument of a preliminary issue. 
~~ Bom. 454. 


In appeal it was—Held, affirming the decision of Scorr, J., that the 
resent suit was not barred under sec. 18 of the Civil Procedure Code (Act 
IV of 1882) by reason of the former suit No. 227 of 1832. Although 
Fatmabai litigated in the former suit as widow of Haji Adam as she did in 
the present suit, the matters “‘substantially in issue” in the two suits were 
auite distinct. In the former suit she claimed her share in the estate of 
aji Adam as one of his lawful heirs entitled to succeed to him on his death. 
In the present suit her claim was based on a subsequent event by reason of 
which she contended that Aishabai’s share was by law and custom forfeited, 
and reverted to the estate of Haji Adam. Held, also (affirming the deci- 
sion of Scort., J.,) that the status of plaintiff as widow of Haji Adam was 
not res judicata. The plaint in Suit No. 227 of 1882, no doubt, asked fora 
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declaration that she was the widow of Haji Adam, and no such declaration 
had been made, But the declaration was not sought for by way of specific 
relief, but simply as the ground for the real and substantial relief to obtain 
which the suit was instituted, viz., the payment by Aisbabai of Fatmabai’s 
share of Haji Adam’s estate. Expl. iii. of sec. 13 was not intended to apply 
to such a case. Held (reversing the decision of Scorr, J.), that the declara- 
tion in the former decree, that the Rs. 55,000 were paid to the plaintiff in 
fall settlement of all her claims upon the estate, did not bar the present 
suit, The words of the award and decree were to be read with reference to 
the character in which the parties were litigating as widows of the deceas- 
ed Haji Adam claiming to succeed to his property on his death. Such 
general language was to be controlled by the circumstances of the case. 
Upon the proper construction of the award there was no such clear inten- 
tion shown to include in the settlement a contingent claim of the special 
nature now made as to preclude the plaintif£f from setting it up in the present 
snit.—13 Bom. 242. 


To constitute a partition, there need not be an actual partition by metes 
and bounds. An agreement to divide is sufficient to constitute partition. 
Two brothers drew up a memorandum of partition, whereby they agreed 
to divide the family property in equal shares, and provided that, if at any 
future time their sons did not agree and there were avy partition, they should 
exercise ownership in accordance with this document ; neither was to take 
more than was mentioned in the document. Held that this agreement con- 
stituted a partition between the brothers, and was binding on their des- 
cendants. In 1876 the plaintiffs, alleging a partition of the family estate in 
1864, sued their uncle (father of the preseut defendants) to recover their 
share of the rent of a certain piece of land which had formed part of the 
family estate. The plaintifis relied in that suit upon a memorandum or 
agreement of partition executed in 1864. The defendant in that suit, however, 
contended that the family was still joint, and that the plaintiff could not 
claim a share of any particular piece of land, but must sue for partition of 
the whole property. At the hearing of that suit an issue was raised as to 
whether partition had taken place. The Court found in the affirmative, 
and awarded the plaintiff’s claim. In the present suit the plaintiff sued the 
defendants (the sons of the defendant in the former suit) to recover possession 
of certain property which they alleged formed part of the share awarded to 
them at the partition of 1864, but of which they had been dispossessed by 
the defendants in 1873. The defendants denied that there had been any 
partition of the family property. Held that the question of partition was res 
judicata, and could not be raised again by thedefendants. The question had 
been directly and substantially in issue in the former suit, No doubt the dis- 
pute in that suit was as to a different piece of land, but there was no allega~ 
tion that that land was held, on any different tenure to the land now in 
suit. The plaintiffs there, as now, alleged that there had been a partition, 
and that they had a separate share. The defendants there contended, as the 
defendants now contended, that there was no partition, and that the family 
estate was joint. The decree in that suit depended on that issue, and where 
the decree depends on an issue the finding in that issue, is binding as res 
judicata, The status of the family having been thustried and determined in 
the former suit was binding on the parties in subsequent suits.—13 Bom. 25, 

By a mortgage-deed, dated the 24th January 1873, Sakharam and 
Vishnu, two of three brothers constituting an undivided family, jointly mort- 
gaged tothe plaintiff Balaji a part of the family property. Onthe 28th 
July 1873, Sakharam alone further mortgaged to tho plaintiff for a fresh 
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advance @ portion of the property already mortgaged. Subsequently the 
three brothers effected a partition among themselves of all the undivided 
property, and the property jointly mortgaged by Sakharam and Vishnu fell, 
along with other property, to the share of Vishnu and the third brother 
Narayan. In 1881, the plaintiff Balaji sued Sakharam on the second of the 
above mortgage, viz, that of the 28th July 1873. He obtained a decree, and 
at asale held in execution of that decree himself purchased the property 
comprised in that mortgage. In the meantime, on the 27th January 18382, 
and on the 6th December 1233, Vishnu and Narayan respectively mort- 
gaged with possession to the defendant Moro, portions of the land com- 
prised in the first mortgage of the 24th January 1878, In 1883, the plain- 
tiff filed the present suit upon his first mortgage of 24th January 1878, 
claiming to recover Rs. 316-14-0 from Sakharam and Vishnu personally. 
He also prayed that the defendant Moro, wko had been in possession of the 
property in dispute,should be prevented from obstructing him in selling 
the property. Sakharam and Vishuu did not appear. The third defendant 
Moro alone appeared, and contended (inter alia) that the plaintiff, having 
sued upon his second mortgage without including the earlier one, was now 
barred from suing on the Jatter by secs. 13 and 43 of the Civil Procedure 
Code (Act XIV of 1882). He also contended that the plaintiff, having pur- 
chased part of the Jands comprised in the mortgage, now sued upon in exe- 
cution of the decree obtained by him upon his second mortgage, could not 
now seek to burden the remaining lands included in the mortgage with 
the whole of the mortgage-debt, but that a proportionate part of that 
debt must be satisfied. Zeld (1) that the plaintiff’s suit was not barred by 
his previous suit on the second mortgage under the provisions of secs. 13 
and 43 of the Civil Procedure Code (Act XIV of 1882). Held (2) that the 
laintiff could not recover the first mortgage-debt from the remaining lands 
without deducting a proportionate part of thntdebt. A mortgagee will not 
be allowed without special reason deliberately to execute his decree ex- 
clusively against one of the owners of the equity of redemption for the whole 
debt.—13 Bom. 45. 
The words in sec. 13 of the Codeof Civil Procedure (Act XIV of 1882), 
*“ a Court of jurisdiction competent to try such subsequent suit,” mean a 
Court having concurrent jurisdiction with the Court trying the subsequent 
suit, whether as regards the pecuniary limit of its jurisdiction or the sub- 
ject matter of the suit, to try it with conclusive effect. Reading expl. vi. 
with the earlier part of sec. 13, the term “ Court of competent jurisdiction’’ 
includes a foreizn competent Court. The plaintiff sued as the adupted son 
of C to recover certain property in British territory. The defendants dis- 
puted plaintiff’s adoption. The plaintiff relied on a decree of a Narive Court 
whicb he had obtained against defendant No, 2 in asuit for possession of 
certain other property belonging to C and sitaate within the territorial ju- 
risdiction of the Native Court, In that suit the question of plaintiff’s adop- 
tion had been raised and decided in plaintiff’s favour. In the present suit 
both the lower Courts, without attaching any weight to this decree of the 
Native Court, held that the plaintiff’s adoption was not proved, and dis- 
missed the suit. Held, on second appeal, that the question of plaintiff’s adop- 
tion was res judicata as between him and defendant No. 2, the judgment of 
the Native Court being one on the merits, and conciusive between the par- 
ties within the territory of the Native State.—13 Bom. 224, 
In suit by A, the inamdar, against B, the khot of a certain village, it 
was decided that A was the proprietor of the foreat or waste lands attached 
to the village. Held, that this decision did not operate as res judicata bet- 


Sec. 13.] CIVIL PROCEDURE CODE. 675 


ween A and B so as to estop B in a subsequent suit from setting up @ pro- 
prietary title, as against A, to the cultivated lands in the village.—11 
Bom. 355. 

A decree cannot be extended in execution beyond the real meaning of 
its tera. A decree obtained on a mortgage directed that the judgment 
deb.or should pay the sum adjudged out of the property mortgaged. After 
executing the decree against the mortgaged property, the decree-holder 
made au application for execution against the person of the judgment- 
debtor. A notice was issued calling upon him to show cause why exe- 
cution should not be further proceeded with. But the uotice did not give 
him any intimation of the application for the arrest of his person. He 
did not appear, and, in his absence, an order was made for his personal 
arrest ; but the order was not executed, as the decree-holder did uot pay 
the process fee. Subsequently a fresh application was made for execution 
against the person of the judgment-debtor. Held, that as the decree merely 
provided for the satisfaction of the judgment-debt out of the property 
mortga,ed, the decree could not be executed against the person of the 
judyemeunt debtor. Held, also, that the question as to the personal liability 
of the judgment debtor to satisfy the decree was not concluded by the 
order made inthe previous execution-proceedings for execution to issue 
against his person. The order would have operated as a res judicata if the 
judgment-debtor had been called upon to contest the right claimed by the 
decree-holder to hold him personally liable under the decree, and had 
then failed in his contention to the contrary, or allowed the judgment to 
go by defanlt. The order was res judicata as to the legal possibility of 
further execution in terms of the decree, but not.as to the special construc- 
tion which the judgment-creditor sought to imposeon it —11 Bom. 537. 


Upon the death of R. a Hindu, who was separate from his brother S, 
his widow G became life-tenant of his estate, and his daughter B became 
entitled to succeed after G’s death. In 1832, a suit was brought by S and 
G ayainst V to recover the value of a branch of a mangoe tree wrongfully 
taken by the defeudant, and for maintenance of possession over the grove 
in which the tree was situate. The suit was dismissed, and it was decided 
that R was not the owner of the grove, nor was G the owner. In 1885, B 
brought a suit against G, S, V, and A, to whom V had sold some of the trees, 
claiming a devlaration of her right and possession of the grove, upon the 
allegation that the proceedings of 1832 were carried on in collusion between 
S aud G on the one hand and V on the other, for the purpose of improper- 
ly preventing her from asserting her rights, Held that, if the suit of 1882 
was @ genuine suit, and was properly contested by the then plaintiffs, 
though S might have been improperly joined as plaintiff, any decision then 
passed against G would be binding upon the present plaintiff, and estop 
her again litigating questions which were then decided. Held, also, that 
if the plaintiif’s specific allegation of fraud and collusion in the proceedings 
of 1882 were established, and even if the decree of 1882 did dispose of the 
question now sought to be re-opened, the decision in that suit would not 
be binding on the plaintiff under the circumstances. Katama’' Natchiar’s 
case (9 Moore’s I. A. 539), Adi Deo Narain Singh v, Dakharan Singh (I. 
L. R., 5 Al. 532), and Sant Kumar vw. Deo Saran (1. L. R., 8 Al. 365), re- 
ferred to.—8 Al. 429. 

The plaintiff sued the father and brother of defendant for trespass to 
awall. His right to the wall was denied, but he obtained a decree. On exe- 
cuting the decree he was resisted by the defendant, who claimed the wall 
a3 his ancestral property, and alleged that he was no party to the suit in 
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which decree has been obtained against his father and brother. His claim 
was registered as a suit under sec. 331 of the Code of Civil Procedure. 
Plaintiff contended that defendant was concluded by the decree obtained 
against his father and brother. Held that a Hindu son in a joint family 
becomes entitled by reason of his birth and in his own right, a right which 
he can enforce against his father; he does not claim under his father 
within the meaning of sec. 13 of the Civil Procedure Code. Held also that 
the defendants in the former suit did not claim any right in common for 
themselves and others within the meaning of expl. v. of sec.13 of the Code 
of Civil Procedure. The case of Narayan Gop Habbu v. Pandurang Ganu 
CI. L. R., 5 Bom. 685) distinguished.—10 Al. 411. 


Prior to the cession of the town of Jhansi to the British Government, 
plaintiff had instituted a suit in the Subah’s Court in the Gwalior State on a 
judgment of the British Court in Jhansi district. After the cession, the 
suit was made over for trial to the Court of the Assistant Commissioner 
of the Jhansi district. The suit was dismissed by the first Court as barred: 
by sec. 13 of the Code of Civil Procedure, but remanded by the lower Ap- 
pellate Court for trial on the merits. Held that the recital in Part II of Act 
XX VII 1886 shows that it was intended that suit pending in the Courts of 
the Gwalior State prior to the cession of the town of Jhansi to the British 
Government should be continued in the Courts of the Jhansi district after 
the cession thereof; therefore the present suit, which, if it had been origi- 
nally instituted in a Court of British India, could not have been maintained, 
being an action on a judgment of a Court of British India, was a good and 
maintainable action in the Court where it was instituted, and is to be deem- 
ed to be a properly instituted suit, to which in other respects the law of 
the Courts of British India may now be applied. King v. Hoare (13 M. & 
W. 604; S.C. 14 L. J. Ex. 29) referred to as illustrating the distinction 
between an original cause of action founded upon a judgment recovered on 
the original cause of action.—10 Al. 517. 

A suit for possession of immoveable property was wholly dismissed, on 
the ground that the plaintiff had vot made out his title to the whole of the 
property claimed, though he had proved title to a one third share of such 
property. The decree included an order in these terms: ‘ This order will 
not prevent the plaintiff from instituting a suit for possession of the one- 
third interest of Musammat Lachimnia in the fields specified in the deed of 
sale,” upon which the suit} was based. No appeal was preferred from this 
decree. Subsequently the plaintiff brought another suit upon the same title to 
recover possession of the one-third share referred toin the order just quoted. 
Heid by the Full Bench that the Court in the former suit had no power to. 
include in its decree of dismissal any such reservation or order; that the fact. 
that the decree was not appealed against did not give the order contained 
in it, which was an absolute nullity, any effect; that, as in the former 
suit the plaintiff could have obtained a decree for the one-third share now 
claimed, and the whole of the claim in that suit was dismissed, the decree. 
in that suit was a decision within sec. 13 of the Civil Procedure Code ; and 
the present snit was consequently barred as res judicata. Kudratv, Dinu 
(I. L. R., 9 Al. 155), Ganesh Rai v. Kalka Prasad (I. L. R.,5 Al. 595), Salig 
Ram Pathak v. Tribhawan Pathak (Weekly Notes, 1855, p. 171), and 
Muhammad Salim v. Nabian Bibi (I. L. BR., 8 Al. 282), explained.—11 
Al. 187. 

The dismissal of a snit to have set aside an order made in one district, 
for the sale of the plaintiff’s interest in property therein, is not a bar under 
secs, 13 and 438, Civil Procedure, to another suit to obtain relief against an 
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order in another district for the sale of property therein belonging to the 
same plaintiff, or of other property not included in the order or sale against 
which the dismissed suit was directed. An operative decree, obtained 
after the death of a defendant, ascertaining for the first time, the extent 
and quality of his liability, the latter having been already declared in 
general terms in a prior decree, cannot bind the representatives of the de- 
ceased, unless they were made parties to the suit in which such ascertain- 
ment was pronounced.—l3 Al. 53. 

Where e decree declaring a right to partition has not been given effect 
to by the parties proceeding to partition in accordance with it, and the de- 
cree has become, by lapse of time or otherwise, unenforcible, it is competent 
to the parties, or any of them, if they still continue to be interested in the 
joint property, to bring a fresh suit fora declaration of their right for parti- 
tion. Such a suit will not be barred by reason of the former decree for parti- 
tion, through that decree may operate as res judicaia in respect of any claim 
or defence which was, or might have been raised in the suit in which it was 
passed. If a Revenue Court in disposing of an application for partition de- 
termines a question of title, it must, in so doing, act in conformity with the 
provisions of sec. 113 of Act XIX of 1873. If it disposes of the application 
otherwise than in the manner contemplated by sec. 113, its proceedings are 
ultra vires and will not debar the parties from suing in a Civil Court for a 
declaration of their right to partition.—13 Al. 309. 


For the purposes of the rule of res judicata it is not essential that the 
subject-matters of the present and the former litigations should be identi- 
cal, Where a recurring liability is the subject of claim, a previous judg- 
ment dismissing a suit between the same parties upon findings which do 
not go to the root of the title on which the claim rests, but relate merely to 
@ particular item or instalment, cannot operate as res judicata. But if such 
previous judgment negatives the title and main obligation itself, the plain- 
tiff cannot re-agitate the same question of title by claiming a subsequent 
item or instalment. The Rajah of Pittapur v. Sri Rajah Rau Buchi 
Sittaya Garu, (0. R., 121. A. 16) referred to. A judgment liable to appeal 
or under appeal ia only a provisional and not a definitive or final adjudica- 
tion, and cannot operate as res judicata during the interval preceding the 
appeal or the interval preceding the decision of the appeal. Expl. IV of sec. 
13 of the Civil procedure Code commented on. Sri Raja Kakarlapudi Sariya- 
narayanarazu vw. Chellamkuri Chellamma (5 M. H.C. R., 176) and Nilvaru 
vw. Nilvara (I. L. R.,6 Bom. 110) referred to. The rule of res judicata con- 
tained in sec. 13 of the Code applies equally to appeals and miscellaneous 
proceedings as to original suits. Having regard to its main object, so far 
as it relates to the re-trial of an issue, it refers not to the date of the com- 
mencement of the litigation, but to the date when the Judge is called upon 
to decide the issue. Where, after the commencement of the trial of an issue, 
a final judgment upon the same issue in another case is pronounced by a 
competent Court (the identity of parties and other conditions of sec. 13 be- 
ing fulfilled), such judgment operates as res judicata upon the decision, 
original or appellate, of the issue in the later litigation. On the 17th August 
1885, a suit was instituted for recovery of an annual malikana allowance for 
the years 1290, 1291, and 1292 fasli. On the 5th October 1885, the Munsif 
dismissed the suit. On the LOth March 1886, the Subordinate Judge on ap- 
peal reversed the Munsif’s decree and decreed the suit. On the 2lst June 
1886, the defendant appealed to the High Court, which, on the 4th Jaly 
1887, reversed the Subordinate Judge’s decree, and restored that of the 
Munsif, on the ground that the plaintiff had never received and was not 
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entitled to maltkana. Meanwhile, on the 8th June 1886, the plaintiff 
brought another suit against the defendant for recovery of malikana for the 
year 1293 fasli, which accrued after the institution of the former suit. By 
judgments dated respectively the 2lst August and 27th November 18286, 
the lower Courts decreed this suit, holding that the Subordinate Judge’s 
decree of the 10th March 1886, in the former suit, operated as res judicata, 
and was conclusive in favour of the plaintiff's title to the malikana, On the 
17th May 1887, the defendant appealed to the High Court, and on the 16th 
May 1888, (the High Court having, in the interval, dismissed the former 
suit by its judgment of the 4th July 1887), the appeal came on for hearing. 
Held that the lower Courts were wrong in holding that the Snbordinate 
Judge’s decree of the 10th March 1886, in the former suit, which, at the 
date of the iustitution of the present suit on the 8th June 1886, was liable 
to appeal, and, at the dates of the decisions of those Courts in August and 
November 1886, was the subject of a second appeal pending in the High 
Court, could operate as res judicata in favour of the plaintiff's title to mali- 
kana (ii). That the High Court’s judgment dismissing the former suit on 
the 4th July 1887, though passed after the decisions of the lower Courts in 
the present suit and after the institution of the second appeal in the pre- 
sent suit, was nevertheless binding on the High Court in deciding such 
second appeal, and, being final, was conclusive as res judicata against the 
plaintiff’s title to malikana, (i1i.) That the effect of the High Court’s judg- 
ment, dismissing the former suit on the 4th July 1887, was not affected by 
the circumstance that the second suit was brought for recovery of malikana 
for a different year, inasmuch as that judgment went tothe root of the 
plaintiff's title to malikana, and its scope was not limited to the particular 
item then claimed.—11 Al. 148. 

It is by the decree and not by the judgment that a queation of res judz- 
cata must be decided. In 1881 A sued K and others claiming a decliration 
of his title to certain land and an injunction against interference with his 
possesion. K claimed part of the land by purchase from M. The Munsif 
decreed for A and this decree was confirmed on appeal by the District Judge, 
but in his judgment the District Judge recorded that K’s claim was not ad- 
judicated upon and that he should bring a fresh suit if he had any claim. 
In 1883 K sued A to recover the land, which he claimed by purchase from 
M. A pleaded that the claim was res judicata by virtue of the decree in the 
former suit. The District Munsif, and on appeal, the District Judge held that 
the claim was not res judicata and decreed for K :—Held, on appeal to the 
High Court, that as no reservation was made in the decree of K’s right to 
bring another suit, the plea of res judicata was good, but that, under the 
circumstances, an opportunity should be given to K to apply to the District 
Court to have the decree in the former sait brought into conformity with 
the judgment. This having been done, the decree of the lower Courts was 
confirmed.—8 Madr. 77. 


A competent Court having decided upon an issue directly raised ia a 
suit brought by a person alleging himself to have been adopted, that this 
adoption had not taken place, it was held that the present suit was barred 
under Act X of 1877, sec. 13, as res judicata, having been brought by the son 
of the defendant in the former suit, claiming through his father, to esta- 
blish the same adoption ; and that the section applied, although the suits 
related to different properties. The establishment of the adoption alleged 
in the first suit would have obliged the father of the present plaintiff to 
share with the adopted son his ancestral estate. That adoption having been 
negatived, the son, in this suit, ought to be estopped from making title on 
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the ground that the adoption had placed the person, from whom he claimed 
to inherit, in the relation of father’s brother to him.—8 Madr. 212, 


The words “ in a Coart of jurisdiction competent to try such subsequent 
suit,” refer to the jurisdiction of the Court atthe time when the first suit 
was brought. Where therefore a suit was brought and decided in 1867 in 
the Court of a Deputy Collector, that Court being at the time of suit the 
only Court competent to try suits of the nature of the one brought, and 
subsequently a second suit, regarding the same subject and between some 
of the same parties and the representatives of others, was brought in 1881 
in the Court of a Munsiff, which latter suit, if it had been brought in 1867, 
would have been cognizable by a Depnty Collector alone :— Held, that the 
decision of the Deputy Collector was a bar to the second suit undersec, 13. 
The principal in Gopinath Chobey v. Bhaghwat Pershad, I. L. B., 10 C., 
697, approved. Rughunath Panjah v. Issar Chunder Chowdbry.—11 Cal. 


153. ss 

In a suit by a landlord against his tenant for ejectment, the defences 
were (1) no notice to quit had been served; and (2) the tenure was a per- 
manent one. The suit was dismissed on the first ground, the Court holding 
at the same time that the tenure was nota permanentone. In a subsequent 
suit for ejectment from the same holding, brought by the same plaintiff 
against the same defendant, the defences were: (1) the tenure was permanent; 
and (2) the plaintiff was estopped by the conduct of his predecessor in 
title from asserting as against the defendant that the tenure was not a 
permanent one, The lower Appellate Court found the question of esstoppel 
in favour of the defendant, and dismissed the suit. On appeal to the High 
Court :—Held, that the decision was right, and must be affirmed. Semble, 
that where a former suit between the same parties in respect of the same 
subject matter has been dismissed ou a preliminary point, a finding in that 
suit_on the merits in the plaintiff’s favour will not bar the defendant from 
putting forward the same defence on the merits in a subsequent suit by the 
same plaintiff against the same defendant. Semble, that the case of Niamut 
Khan v. Phadu Baldia, I. L. R,6 Cal. 319, has been impliedly overruled 
by the case of Run Bahadoor Singh v. Lucho Koer, L. BR., 12 1. A., 23 ; L. 
L. R., 11 Cal. 301, Nundo Lall Bhuttacharjee v. Bidhoo Mookhy Debee.— 
12 Cal. 17. 

Where a decree, awarding to one of the parties money deposited in a 
Treasury by a third party, as the compensation for land taken by the latter 
for railway purposes, waa biased upon the right to the land, the question of 
title having been directly an. substantially in issue between the parties : 
—IHeli that the contest of title was conclusive between them under sec. 13 
of Act X of 1877.—12 Cal, 484. 

In a suit for arrears of rent and possession of certain property, @ person 
intervened and was made defendant on his alleging that he was entitled to 
an eight annas share of the property in question, and that the plaintiffs 
were not entitled to any portion thereof, Issues were fixed on the questions 
of title, but the plaintiffs failed to adduce evidence and their suit was dis- 
missed. They afterwards brought a suit for possession of the same property, 
ou the same title, against the intervenor in the former suit :—Held, that 
the second snit was barred as ves jndicata.—12 Cal, 563. 


In 1875, P sucd in a Munsif’s Court to eject a tenant from a house. 
and to recover arrears of rent. S intervened and claimed the house under 
a deed of gift. The value of the property comprised in the deed of gift ex- 
ceeded the limit of the pecuniary jurisdiction of the Munsif’s Court. The 
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suit was dismissed. But on appeal the claim of S under the deed of gift 
was adjudicated upon and rejected, and P obtained a decree for the Jand. 
In 1882, S sued P to recover all the property comprised in the deed of 
gift :—Held, that, S was estopped by the decree in the former suit from 
claiming the house. It was contended by P that the deed of gift was in- 
valid :—Held, that as to validity of the deed of gift, the decree of the 
Munsif’s Court was not the decree of a competent Court within the mean- 
ing of sec. 13 of the Civil Procedure Code, 1882, and, therefore, that S was 
not estopped from showing that the deed was valid, and claiming the rest 
of the property comprised therein.—8 Madr. 83. 

In 1877, S, claiming to be the adopted son of M, sued A, the widow 
of M, to recover his estate. A denied the adoption, S failing to adduce 
any evidence, the suit was dismissed under sec. 158. In 1882, by an agree- 
ment made between A and 8S, A acknowledged the title of S as adopted 
son of M. A having died, a suit was brought against S by a reversioner 
of M to recover the estate of M :—Held that S was estopped by the decree 
in the former suit from setting up his claim as adopted son against the 
plaintiff, and that the sabsequent agreement between A and S did not affect 
plaintiff's right.—8 Madr. 348. 


Plaintiff sued to recover certain land from the defendant on a demise of 
1856, which he alleged was a renewal of a prior demise of 1835. The suit 
was dismissed on the ground that the demise of 1856 was not proved. Plain- 
tiff then sued to recover the same land on the demise of 1835 and on title - 
—Held, that the decree in the former suit was no bar to this suit.—9 
Madr. 251. 


in 1879 the plaintiff brought a suit against the defendants to recover 
Rs. 119 which he alleged had been wrongfully exacted from him by the 
defendants as enhanced rent of certain land in his occupation. He claimed 
to be owner of the land subject to a quit-rent payable to the defendants. 
The defendants denied his ownership, and asserted their right to levy the 
enhanced rent. The lower Court held that the defendants were entitled to 
the enhanced rent, and dismissed the plaintiffs claim, and the decree was 
confirmed, in appeal, by the District Court. The plaintiff appealed to the 
High Court, which held that the plaintiff’s claim being for an amount less 
than Rs. 500 and within the cognizance of a Cours of Small Causes, no 
second appeal lay. 


In 1883 the plaintiff brought the present suit in the District Court to 
recover from the defendants the sum of Rs. 689 alleged to have been wrong- 
fully exactec from him by the defendants as enhanced rent of the land in 
question. He made the same allegations asin the former suit. The Dis- 
trict Judge dismissed the suit, holding it to be res judicata. The plaintiff 
appealed to the High Court :—Held, that, although the material question 
in both suits was the same, viz., as to the defendant’s right to enhance the 
plaintiff’s rent, yet the decision of the District Court upon that point in the 
previous suit was not res judicaia so as to prevent the question being again 
raised between the parties. From the decision in the former suit there 
‘was no appeal by reason of the suit being one for an amount less than 
Rs. 500. Had that suit been for a larger amount, the decision of the District 
Court would have been subject to an appeal to the High Court. It could not 
have been intended by the Legislature that a decision should acquire a con- 
clusive importance from the fact of its being made in a suit for a small 
amount which it could not have had if the amount was larger. The former 
decision could not be appealed against to the High Court, and thus, though 
the District Courts, which gave that decision, was in one sense ‘ com- 
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petent to try” the second suit, and did try it, yet if was not competent to 
try the second suit with final effect, as it had tried the earlier one. In fec. 
13 the words ‘“‘competent to try such subsequent suit or issue’? must mean 
** competent to try the suit or issue with conclusive effect.’”? The District 
Court could not, in the present suit, have tried with conclusive effect, and 
disposed of the issue tried in the first suit, and hence the prior decision wsS 
not res judicata.—9 Bom. 75. 

Two-thirds of a village were sold by T, P, and B. B was the widow of 
S, her name being recorded in respect of the property formerly recorded in 
his name, and what she-sold was his one-third share in the village, the other 
one-third being sold by T and P. The vendors having refused to give posses- 
sion of the property, the purchasers sued them for possession of it and join- 
ed as defendants to the suit C, D, aud M, to whom belonged the remaining 
one-third share in the village. These latter persons contended, inter alia, 
that the family was a joint one, and that B was not competent to alienate 
her deceased husband’s share in the village. The Conrt decided that the 
family was joint. After B’s death her daughter K, whose name had been 
recorded iu place of her mother’s, made a usufructuary mortgage of another 
village in which her deceased father had formerly owned a share. A suif 
was brought by certain persons who had purchased the right in the same 
village of the representatives in interest of C, D, and M, against K, her 
mortgagee, and their vendors, to set aside the mortgage and recover the in- 
terest which they had purchased. They contended that the family was joint, 
and that the question whether it was joint or divided was res judicata by 
reason of the decision in the former litigation :-—Held that the question 
whether the family was joint or divided had not, in the former suit, been 
determined among the defendants, inter se, but simply as agaiust the plain- 
tiff, and could only be res judicata against him or parties claiming under the 
same title ; and the decree in that suit was therefore not binding against K 
in the hands of the present plaintiffs, who were not the assignees of the 
plaintiff in the former suit, but of persons who were arrayed in it as defen- 
dants along with B, K’s mother, and on the same side. 


Shadal Khan v. Amin-ullah Khan referred to by Straicut J., and dis-~ 
tinguished by Tyrreti, J. Narain Kuar v. Durgan Kuar referred to by 
Srraicut, J.—S8 Al], 91. 


S sued K for four bonds, alleging that the same had been satisfied. K 
had formerly sued S on two of these bonds. S had alleged in defence of that 
suit that those two bonds, as also the other two, had been satisfied. 1t was 
decided in that suit that not one of the bonds had been satisfied :—TZfeld by 
PerueraM, C. J., OtprieLD, Bropunurst and Doraoi7, JJ., that the only issue 
in the former suit which had to be decided being whether the bonds on which 
that suit was brought had been satisfied or not, the second suit was, under 
sec. 13 res judicata only in respect of those bonds, and not in respect of the 
other two bonds. 


The Court which tried the former suit had no jurisdiction to try the 
subsequent suit. 


Per Mahmood, J.—This being so, if the word “suit” in sec. 13 were 
taken literally, it might, with some plausibility, be contended that there 
was no res judicata in respect of any of the bonds. The word “suit,” how- 
ever, must be understood to mean such a matter as might have formed 
the subject of a separate suit independently of the special provisions of the 
Civil Procedure Code, such as sec. 45, which enables tke plaintiff to unite 
several causes of action in one and the same suit. 
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Adopting this interpretation, it was clear that the two bonds which 
were the subject of the former suit could not be allowed to from the sub- 
ject of litigation again. 

As to the other two bonds, which were not the subject-matter of the 
former suit, they did not, in the former suit, constitute a ‘‘ matter directly 
and substantially in issue,’ within the meaning of sec. 13; and even if they 
were ‘directly and substantially in issue,” the decision in the former suit 
would not support the plea of res judicata, because the Court which tried 
that suit was not a Court of jurisdiction competent to try the subsequent 
suit in which the plea was raised.—7 Al. 247. 

The purchaser of certain immoveable property in execution of a decree 
sued for possession of the same, The suit was dismissed upon two grounds, 
firstly, that the suit was uuder-valued and the plaintiff had failed to pay, 
within the time fixed, additional court-fees required by the Court, and 
secondly, for misjoinder. The purchaser subsequently brought a second suit: 
— Held that the dismissal of the former suit was not, under the circumstance 
a decision within the meaning of sec, 13 such as could bar the second suit 
by way of res judicata. 

Also per Mahmood, J.—The condition in sec. 13, that the former suit 
must have been “heard and’finally decided,” means that a former judgment 
proceeding wholly on atechnical defect or irregularity, and not upon the 
merits, is not a bar to a subsequent suit for the same cause of action. It is 
not every decree or judgment which will operate as res judicata, and every 
dismissal of a suit does not necessarily bar afresh action. It is necessary 
also to show that there was a decision finally granting or witholding the relief 
sought. Ramnath Roy Chowdhary v. Bhagbut Mohaputter ; Shokhee Bewah 
vw. Mehdee Mundal; Dullabh Jogi v. Narayana Lakhu; Rungray Ravyji v. 
Sidhi Mahomed Ebrahim ; Fatek Singh v. Lachmi Koer; Raghoonath 
Mundul », Juggut Bunhoo Bose and Sikappa Chetti v. Rani Kulandapuri 
Nachigar, referred to.—8 Al. 282. 

Upon the death of G, a Muhammadan, his estate was divisible into eight 
shares, two of which devolved upon his son A, one upon each of his five 
daughters, and one upon his widow B. The name of B only was recorded in 
the revenue registers in respect of the zemindari property left by G. In 1876, 
A and B gave to X a deed of simple mortgage of 22 biswas out of a 5 bis- 
was share of a village included in the said property. In 1878, A and B gave 
to S a deed of simple mortgage of the 5 bisawas, which were described in the 
deed as the widow’s “own” property. In 1882, X obtained adecree upon his 
mortgage for the sale of the mortgaged property, and it was put up for 
sale and purchased by X himself in January 1884, In February and 
November 1884, the danghters of G obtained ex parte decrees against 
A. and B in suits brought by them to recover their shares by inheritance 
in the 5 biswas, In 1885, S brought a suit upon his mortgage of 1878, 
claiming the amount due thereon and the sale of the whole 5 biswas. To 
this suit he made defendants: A and B, G’s daughters, and X, alleging that 
the decrees of February and November, 1884, were fraudulently and collu- 
sively obtained; and as to the auction-sale of Jannary, 1884, that the 22 
biswas were sold subject to his mortgage, he not having been made a party 
to the suit brought by X upon the deed of 1876, and, therefore, not being 
bound by any of the proceedings taken therein or consequent thereto. It 
was contended that B’s position as head of the family entitled her to deal 
with the property so as to bind all the members of the family, though using 
her name only, and it was suggested that, at the time of the mortgage of 
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1878, some of the daughters were minors. On behalf of the daughters it 
was contended (infer alia) that the decrees obtained by them against A and 
B in February, 1884, were conclusive, by way of res judicata, against the 
plaintiff, who, as mortgagee from A and B, claimed under a title derived 
from them :—Held, that there being no evidence to show that the decrees 
of February and November, 1884, were fraudulently and collusively obtain- 
ed, the Court of first instance was right in exempting the shares of the 
daughters from the lien sought to be enforced by the plaintiff; and that, 
inasmuch as the deed of 1876 was prior in date to the plaintiff's deed of 
1878, and there was no allegation of fraud or collusion in regard to it, the 
decree and sale in enforcement of the former deed would defeat the rights 
of the plaintiff under the latter. Khub Chand v. Kalaian Das and Ali Hasan 
v. Dhirja referred to. 

Also per Mahmood, J.—The decrees of February and November, 1884, 
did not operate as res judicata against the plaintiff, inasmuch as a mort- 
gagee cannot be bound by a decision relating to the mortgaged property in 
a suit instituted after his mortgage, and to which he was not a party. After 
a mortgage has been duly created, the mortgagor, in whom the equity of 
redemption is vested, no longer possesses any such estate aa would entitle 
him to represent the rights and interests of the mortgagee in a subsequent 
litigation, so as to render the rusult of such litigation binding upon, and con- 
clusive against, such mortgagee. The plaintiff in the present suit could not 
be treated as a party claiming wnder his mortgagors within the meaning of 
sec. 13 and that section mast be interpreted as if, after the words‘ under 
whom they or any of them claim,” the words “ by a title arising subsequent- 
ly to the commencement of the former suit,’?’ had been inserted. Dooma 
Sahoo v. Jeonarain Lall and Bonomalee Nag v. Koylash Chunder Dey re- 
ferred to. Outram v. Morewood, Boykuntanath Chatterjee v. Ameeroonissa 
Khatoon, Katama Naichiar v. Srimut Raja Mootoo Vijaya Ragundadha and 
Ram Comar Sein v. Prosunno Coomar Sein, distinguished.—8 Al, 324, 

The defendant’s great-grandfather was uncle of one Balaji Hari, who 
was the great-grandfather of the plaintiffs, and they (4. e., the defend- 
ants great-grandfather and his nephew Balaji) were entitled in equal 
half shares to a certain vatan property, The defendant and his brothers 
now represented the former, and were entitled to his half share and the 
plaintiffs represented the latter, and were entitled to his half share. The 
plaintiffs’ father, Balaji Rudra, lived with the defendant and the defend- 
ant’s brothers, Mahadaji and Krishnaji, as members of an undivided family 
up to the year 1845, in which year the plaintiff’s father (Balaji) being then 
absent from the village, the defendant’s brothers, Mahadaji and Krishnaji, 
executed a deed of partition whereby they divided the ancestral property 
into two equal shares, one-half of which the plaintiffs father was to receive 
—the other half going to tho defendant and his brothers. The deed among 
other recitals, contained a clause to the effect that the plaintiff's father be- 
ing then absent from the village, the defendants’ brothers would manage 
his share during his absence, and on his return hand the same over to him 
on his paying the expenses incurred by them in such management, 

In 1873 the plaintiffs’ undivided brother brought a suit against the 
defendant and others on an agreement alleged to have been executed bet- 
ween him (plaintiffs’ brother) and the defendant and his brothers by which 
the said brothers had bound themselves to return one-third share to him 
(the plaintiffs’ brother). This suit was dismissed as against the defendant, 
as he had not been a partv to that agreement, and plaintiffs’ brother was 
referred to a separate suit for partition against the defendant. 
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The plaintiffs, therefore, now brought the present suit, claiming their 
share in the vatan estath; The defendant (inter alia) contended that the suit 
was barred as res judicata by the former suit, that neither the plaintifts 
nor their forefathers bad enjoyed the property during the previous 150 years, 
and that the claim was barred by limitation. Both the lower Courts 
allowed the plaintiffs’ claim. The defendant preferred a second appeal to 
the High Court :—Held, confirming the decree of the lower Court, that the 
former suit having been brought on an alleged agreement, it did not bar 
the present suit, which was based on the plaintiffs’ hereditary right to sue 
as members of the family.—10 Bom. 24. 


A brought a suit against B, claiming certain property as tenant of C, 
who was also made a defendant in the suif: this suit was on the merits de- 
cided in favor of B. C then brought a suit against B for possession of the 
BAmMe ba a :—Held, that such suit was not barred by sec. 13.—12 
Cal. 580. 


The decision ina suit in order to be final and conclusive, as res judicata 
upon an issue raised in another suit, must be the decision of a Court which 
would have had jurisdiction to decide the question raised in the subsequent 
suit, in which the prior decision is given in evidence as conclusive. This 
proposition stated in the judgment in Mussumat Edun v. Mussumat Be- 
chun, 8 W.R., F. B., 175, and affirmed by the Judicial Committee in Misir 
Raghosbardial Sheo Baksh, Singh, I. L. R. 9 C., 439, is applicable equally to 
cases under Act VIII of 1859, sec. 2 (as supplemented by the general law), 
and to cases under the more complete enactment in Act X of 1877, sec. 13, 
which is not to be construed as having altered the former law. A suit was 
brought in the Court of a Subordinate Judge by a Hindu against the widow 
of his deceased brother, claiming his property by right of survivorship, the 
issue being whether, at the death of the latter, the ownership of the bro- 
thers was joint or separate, An order under Act X XVII of 1860, granting a 
certificate to the widow, did not, on the above issue, operate as res judicata 
in the widow’s favour, being a proceeding of representation, and not other- 
wise of title:—Held also that a decision of the same issue ina Munsiff’s 
Court in a rent suit brought by the widow, the surviving brother on his ap- 
plication having been made a party defendant under sec. 73 of Act VIII 
of 1859, did not constitute res judicata in her favour. Krishna Behary 
Roy v. Brojeswari Chowdhrani, (UL. R., 2 I. A., 283) referred to and fol- 
lowed :—Held also that the brother having appealed against a decree dis- 
missing the suit as res judicata (the judgment which that decree followed 
having, nevertheless, found that the widow was disentitled by reason of the 
brothers having been, in fact, joint in estate), the widow could have support- 
ed the decree, without filing a cross appeal as to that finding, on the ground 
that the decree had been rightly made, (though not for the reason given) in 
her favour.—11 Cal. 301. 


Explanation 5:—In 1831 A sued B, C, and others for damages for the 
loss of his crops by the diversion of a water-channel by the defendants, A 
claimed a right common to himself and other raiyats of his village to use 
the water during the day time under an arrangement, by which B, OC, and 
the other defendants in the suit, were entitled to use the water during the 
night time. In 1882 A and four other raiyats, not parties to the former 
suit sued B, C, and thirteen others not parties to the former suit, for a de- 
cree declaring that the plaintiffs were entitled to the exclusive use of the 
water in the channel by day. The Lower Courts held that the suit was 
barred by sec. 13 :—Held that as between the plaintiffs other than A and the 
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defendants, and as between A and the defendants other than B and C, the 
suit was not barred by sec. 13.—-8 Madr. 496. 


In a suit to recover a sum of money due as wages, the plaintiff alleg- 
ing that the defendant had engaged him to sell cloth on his account at a 
monthly salary, the defendant claimed a set-off as the price of cloth which, 
he alleged, the plaintiff had sold on his account on commission. It appear- 
ed that the defendant had previously sued the plaintiff to recover the same 
amount as was now claimed by way of set-off ; as being due for the price 
of cloth sold and delivered by the defendant to him ; and the plaintiff (then 
defendant) pleaded that there had been no sale to him, but the cloth had 
been delivered to him on commission-sale. The suit was dismissed on the 
ground that there was no proof of a sale of cloth, and the guestion whether 
any sum was due for cloth sold on commission-sale was not gone into. The 
cloth now alleged to have been delivered on commission sale was the same 
as that alleged in the former suit to have been actually sold to the plaintiff : 
—Held that the defendant was entitled, under sec. 111 to set-off the amount 
claimed as due for goods sold on commission against the plaintiff's demand, 
and that the claim for such set-off was not barred under the provisions of 
sec. 13 :—Held also that the court-fee payable on the claim for set-off was 
the same as for a plaint in a suit.—8 Al. 396. 


In a suit in which the plaintiffs claimed exclusive possession, and, in 
the alternative, joint possession of certain land, evidence was taken upon 
the issues raised ; but the Court, without discussing the evidence, held 
that the alternative claims were “ contradictory,’ and the plaintiffs’ claim, 
therefore, ‘“‘ uncertain,” and accordingly ordered “ that the plaintiffs’ claim, 
as brought, be dismissed wlth costs.” The plaintiffs did not appeal from 
this decision, but subsequently brought a suit against the same defendants, 
claiming joint possession of the same property. Held that the suit was 
barred by sec. 13 of the Civil Procedure Code, the Court in the former suit 
not having reserved to the plaintiffs the right to bring a fresh action. Ganesh 
Rai v. Kalka Prasad, Muhammad Salim v. Nabiau Bibi, and Watson v. 
Collector of Rajshahye referred to by TYRRELL, J.—9 Al. 155. 


Upon an application made under Chapter IV of the N.-W. P. Land 
Revenue Act (XIX of 1873) for partition of common land, in which the 
owners of six pattis were interested, into six equal parts, an objection was 
raised that the land should be divided into parts proportionate the size of 
the different paitis. The Assistant Collector before whom the objection was 
made, disallowed it with reference to the provisions of the wajib-ul-arz in 
which the custom of the village was recorded, and made the partition in the 
manner prayed. No appeal was preferred by the objectors to the District 
Judge. The Collector confirmed the partition, and after an appeal to the 
Commissioner, the Assistant Collector’s decision was upheld. The objectors 
then brought a suit in the Civil Court for a declaration that the defendants 
were only entitled to a share of the common land proportionate to the area 
of their patits. Held that the objection which was raised in the Revenue 
Court was one which raised a question of title or of proprietary right in 
respect of the common land, within the meaning of sec. 113 of the N.-W. 
P, Land Revenne Act; that the decision of the Assistant Collector was a 
decision within the meaning of sec. 114 of the Act; and that, consequently, 
the suit was barred by sec. 13 of the Civil Procedure Code. Held also that 
the question was not affected by any mistakes in procedure that had been 
made in the Revenue Courts.—9 Al. 388. 


A, sued in 1885 to recover certain estates from B, alleging claim under 
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his adoption which took place in 1865. A suit to recover the same estates 
had been filed on behalf of A by his next friend and had been dismissed for 
default in 1872. In 1875 A, being still a minor, relinquished his claim to 
the estates for Rs, 12,000 under exhibit B; but now alleged that he thonght 
he was relinquishing it only in favour of the defendant’s predecessor in 
title whe died in 18383, having been in possession of the estates since 1867. 
The plaintiff attained his majority in 1878 :—Held, that the claim was res 
judicata, the plaintiff having failed to prove fraud on the part of his next 
friend : that whether the cause of action arose in 1865 or 1867, it was equal- 
ly barred from 1879: that assuming the plaintiff waa a minor of 15 years of 
age at the date of the deed of relinquishment, it is not likely he would not 
have understood its effect, or that he failed to ascertain it when he attained 
his majority in 1878. Per cur.—The plea of res judicata, ordinarily presup- 
poses an adjudication ou the merits ; but sec. 148 of the Code of Civil Proce- 
dure (Act VIII) of 1859 contains a statutory direction that in case tho plain- 
tiff neglects to produce evidence and to prove his claim as heis bound to do, 
the Court do proceed to decide the suit on such material as is actually be- 
fore it, and that the decision so pronounced shall have the force of a decree 
on the merits, notwithstanding the default on the part of the plaintiff.— 
10 Madr, 272. 

A decree having been obtained against the karnavan and senior an- 
andravan of a Malabar tarwad whereby the tarwad was dispossessed of 
certain land, the junior members of the tarwad who had not been implead- 
ed in the suit sued to recover the land :—Held, that the plaintiffs were en- 
titled to recover upon proof that the decree in the former suit was not sub- 
stantially correct, and that they were not bound to prove mala fides on the 
part of their karnavan in defending the former suit as a condition precedent 
to recovery.—10 Madr. 79. 

An order refusing an application to execute a decree is not an adjudica- 
tion within the rule of res judicata,—6 Cal. 203. 

Under Act X of 1877, sec. 13, the law is now the same as it was under 
Act VIII of 1859, prior to the passing of Act I of 1872.—3 Bom. 3. 

Sec. 13 is not exhaustive as to the effect of res judicata. It does not 
deal with the case of judgments in rem, nor with that of parties represented 
by, though not claiming ander, the parties to a former suit.—6 Bom, 703. 

Act X of 1877, sec. 13, exp]. 5 only applies to cases where several 
different persons claim an easement or other right under one common title, 
e. g., where the inhabitants of a village claim by custom a right of pasturage 
over the same tract of land or to take water from the same spring or well, 
—6 Cal. 49. 

The section does not require a plaintiff at once to assert all his titles 
to property, or to be thereafter estopped from advancing them. The maxim, 
Nemo bis vexari debet in eadem causa, cannot apply where the right on which 
the second suit is brought is not the same as that asserted in the former 
suit.—2 Madr. 352. 

An application by petition under Act II of 1874, sec. 63, is a suit with- 
in the meaning of Act X of 1877, sec. 18, and therefore is barred by the dis- 
posal of a former application in the same matter under the same section or 
under Act XXIV of 1867, sec. 60, which the Act of 1874 repeals ; this is so 
whether the order is one for payment of money or one dismissing the peti- 
tion.—3 Cal. 840. 

Explanation 5 tosec. 13 of the Code of Civil Procedure would not 
make a judgment obtained in a suit against one co-sharer binding on anothr 
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co-sharer no party to such suit in respect of the rights enjoyed in common 

by such co-sharers in their common property. Nor could such explanation 

be applied to a case instituted, or the judgment delivered in such case, 

a the time when the old Code of Civil Procedure was in force.—6 
al. 31. 

Not only may the plea of res judicata though not taken in the memo- 
randum of appeul, be entertained in second appeal, under the provisions of 
sec. 542 of Act X of 1877, but even when such plea has not been urged in" 
either of the lower Courts, or in the memorandum of appeal, if raised in 
the second appeal, it must be considered and determined either upon the 
record as it stands, or after a remand for finding of fact.—-4 Al. 69. 


Where one of several co-sharers, owners of a piece of land defined by 
metes and bounds forming part of a revenue-paying estate, brings a suit for 
partition, in which he does not seek to have his joint liability for the whole 
of the Government revenue annulled, such suit is cognizable by the Civik 
Courts, which have jurisdiction to determine the plaintifi’s right to have 
his share divided, and to make a decree accordingly.—7 Cal. 153. 

When tho judgment of a Court of first instance upon a particular issue 
is appealed against, that judgment ceases to be res judicata, and becomes 
res sub-judice ; and if the Appellate Court declines to decide that issue, and 
disposes of the case on other grounds, the judgment of the first Court upon 
that issue is no more a bar to a future suit than it would be if that judg- 
ment had been reversed by the Court of appeal.—6 Bom. 110. 


A claim to certain pecuniary benefits and payments in kind which a 

plaintiff alleges himself to be entitled to receive from the defendants in re- 
spect of the performance of certain religious services, is a claim which the 

Courts of Justice are bound to entertain ; and if, in order to determine the 
plaintiff’s right to such benefits, it becomes necessary to determine inciden- 
tally the right to perform the services, the Courts must try and must decide 
that right.—2 Madr. 62. 

Held by the Full Bonch that the law of res judicata does not apply in 
proceedings in execution of a decree. Held, theretore by the referring Bench, 
where on an application for the execution of a decree the question was raised. 
whether tbe decree awarded mesne-profits or not, and the Court executing 
it determined that it did not award mesne-profits, that such determination 
was not final, but sach question was open to re-adjudication on a subsequent 
application for execution of the decree.—-3 Al. 141 (F. B.) 

in a suit by raiyats against their zemindar, praying for measurement 
of certain land, and for a declaration of the amount of yearly rental, it ap- 
peared that, in a previous suit forrent by the zemindar against the raiyats, 
the raiyats had alleged that the amount of rent and the extent of land had 
been over stated by the zemindar, but the Court decided that the raiyats 
were bound by a jamabandi sigued by them, and refused to try whether the 
extent had been over-stated. Held, that the present suit was not barred as 
res judicata.—7 Cal. 214. 

The plaintiff sued to recover certain lands claiming them as a portion 
of A, and alleging that A was portion of a mouza which had been leased to 
him in patni by the zemindar. The suit was dismissed, on the ground that 
though, A was known as a part of the plaintiff’s mouza, yet it had been in- 
cluded in a patni-lease of an adjoining mouza, which the zemindars had 
granted to the defendants previously to the date of the plaintiff's lease The 
plaintiff brought 4 second suit claiming another portion of A on the same 
title, Held that the claim was barred as 7es judicata.—6 Cal. 7165. 
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In 1874 V sued P to recover certain lands held by him under a rental 
agreement dated 1873. S was made a defendant on the ground that he held 
one plot as under tenant to P. S claimed to hold under N. As to this plot, 
the issue raised was whether the land was held by S under P; the decision, 
that S did not hold under P, but under N, since 1828; the decree, that V’s 
suit be dismissed as to this plot. Held, in a suit brought in 1881 by V 
against N and S to recover the same plot of land, that the suit was not 
barred by reason of the previous decision in 1874.—5 Madr. 9. 


Plaintiff sued for a declaration of murosi mokurari rights to certain 
lands and for mense-profits, alleging that he had been wrongfully ejected 
by the predecessors in title of the defendants. A previous suit on the same 
cause of action was heard and dismissed on the ground of limitation: Held 
that the present suit was not barred as ves judicata under Act VIII of 1859, 
sec. 2 (corresponding with Act X of 1877, sec. 13), inasmuch as the first 
suit having been brought after the period allowed by law, the Court in 
which it was instituted was not competent to hear and determine it.—5 
Cal. 246. 


According to the rule of ves judicata in England, in order to make an ad- 
judication in one suit a bar to the plaintiff’s proceeding in another, it must 
be shown, Ist, that the parties in both suits are the same ; 2nd, that the 
thing sought to be recovered is the same ; 3rd, that the grounds upon which 
the claim is founded are the same ; and 4th, that the character in which the 
parties sue, or are sued, is the same,—2 Cal. 152. 


Matter in issue may be defined as matter from which, either by itself 
or in connection with other matter, the existence, non-existence, nature, 
or extent, of any right, liability, or disability, asserted or denied in any 
suit or proceeding, necessarily follows (sec. 3, Ev. Act); and the first and 
second explanations shew that matter will be considered to have been direct- 
ly and substantially in issue, if it is a matter in issue which might and 
ought to have been put forward by either plaintiff or defendant in the 
previous suit. If the plaintiff might have made the same claim in the prior 
action, but did not, the subsequent suit will be barred.—2 Cal. 152. 


The question whether the parties to a suit in a Court of Revenue for 
arrears of rent stand in the relation of landlord and tenant is one which it 
is necessary for such Court to try incidentally for the purpose of disposing 
of such suit, but not one which such Court has special jurisdiction to de- 
termine, and its determination of that question is not that of a competent 
Court, Consequently, where a Court of Revenue determines, in such a suit, 
that the parties do not stand in such relation, such determination does not 
bar the party alleging that the parties do stand in such relation from suing 
in the Civil Court to establish such relation.—3 Al. 51. 


A Decree against a Karnavan of a Malabar tarwad, as such, is binding 
upon the members of that tarwad, though not parties to the snit, in the 
absence of fraud or collusion. A Karnavan is not a mere trustee, nor do the 
rules of Courts of Equity as to the necessity of making cestui que parties to 
suits against trustees by strangers apply to the case of a Karnavan and the 
members of the tarwad. Explanation 5 of sec. 13, Civil Procedure Code. 
is not limited to the case of a suit under sec, 30. Fhe members of a tarwad 
claim under a Karnavan, suing as such, within the meaning of Explana- 
tion 5 of sec. 13. Status of Karanavan discussed.—2 Madr. 328. 

Act X of 1877, sec. 13. exp]. 2, was meant to apply to a case where 
tha defendant has a defence which, if he had so pleased, he might, and 
ought to, have brought forward ; but, as he did not bring it forward, the 
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suit has been decreed against him. Under such circumstances the defen- 
dant is as much bound by the adverse decree as if he had set up the defence, 
and he is equally estopped from setting up that defence in any future suit 
under similar circumstances. The explanation was never intended to enable 
2 party to treat a point of law as having been decided in his favour in @ 
former suit, which was in fact not so decided, and which it was not neces- 
sary, for the purposes of the suit, to devide at all.—5 Cal. 923. 

A sued 5B for rent in the Court of the Deputy Collector of Tipperah 
under the provisions of Act X of 1859. © intervened, claiming that the land 
in respect of which the rent was claimed was his property, and the suit was 
dismissed. On appeal, the District Judge of Tipperah reversed this deci- 
sion and decreed the claim, on the ground that C had noright whatever to 
the land. In a subsequent suit brought by C against A and B for posses- 
sion of the same land: Held that the previous decree of the District Judge 
did not constitute the plaintiff's claim a res judicata, and was no bar to the 
suit. Dinanath Bose v. Kali Kumar Roy [B. L. R., Sup. vol., 364; S.C. 
5 W. R., (Act X Rul.) 23) followed.—8 Cal. 470. 


I, to whom the obligee of a bond for the payment of money in which 
immoveable property was hypothecated had assigned by sale her right there- 
under, sued, by virtue of the deed of sale on such bond, for the money due 
thereunder, claiming to recover by the sale of the hypothecated property. 
The suit was dismissed on the ground that the deed of sale, not being re- 
gistered, could not be received in evidence, and consequently I’s right to 
sue on such bond failed. I, having procured the execution of a fresh deed 
of sale, and caused it to be registered, brought a second suit on such bond 
by virtue of such deed of sale, claiming as before. Jleld that the second 
suit was not barred by the provisions of sec. 13 of Act X of 1877.—3 Al. 
334. 

A Karanavan of a Malabar tarwad, having a right at auy time to do- 
mand restoration of the property of the tarwad in the hards of the Anan- 
dravan, is not debarred by sec. 13 or sec. 43 from bringing a second suit to 
recover lands in the wrongful possession of an Anandravan, either by the 
fact that in 9, former suit between the same parties, the Karnavan only laid 
claim to some of the lands sued for, or by the fact that the former suit was 
dismissed upon the joint petition of the parties, alleging a compromise and 
a surrender of the lands, which, as a fact, were not surrendered, but wrong- 
fully retained by the Anandravan. An Anandravan has no right to the 
value of improvements effected by him upon tarwad property surrender- 


ed to the Karnavan when such improvements are not made with private 
funds.—5 Madr. 1. 


In a suit recover to possession of certain land, where if appesred that 
there had been a previous suit between the same parties with respect to the 
same land, in which the then plaintiff sought to have their possession con- 
firmed, and that in that suit the lower Courts had decided the case both 
on the question of title and possession, but on special appeal the High 
Court had dealt only with the question of possession, and in dismissing the 
appeal, had not gone into the question of title, and, the defendant in that 
suit subsequently sued to recover possession of the land, held that the ques- 
tion of title was still open between the parties, and had not been heard and 
finally decided by a Court of competent jurisdiction in a former suit within 
the meaning of sec. 13 of Act X of 1877.—7 Cal. 381. 


When a question of title has to be, and is, decided by a Court of com- 
petent jurisdiction with reference to the value of the subject-matter in dis- 
37 
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pute, such decision, or the ultimate decision upon appeal from such decision, 
is final, and the question of title becomes a res judicata as between the 
parties to the suit, although it may have the effect of determining the title 
to an estate or estates, the value of which exceeds the jurisdiction of the 
Court in which the suit was instituted. Per Wutre, J.—In considering, on 
the hearing of an appeal, the competency of a Court for the purpose of 
deciding upon a question of res judicata, the powers of the Court in which 
the suit was instituted, and not those of the Court in which the suit was 
decided on appeal, must be looked to.—5 Cal. 832. 

In order to see whether a question is res judicata within the meaning 
of sec. 13, Civil Procedure Code, the former decree and the questions de- 
cided thereby must alone be considered. The words in sec. 13, ‘‘ has been 
heard and finally decided by such Court,’”? do not apply to an opinion ex- 
pressed in the judgment on other issues not material for the purpose of 
the decree, though properly determined under sec. 204 by the Court of 
first instance. Niamut Khan v. Phadu Buldia (I. L. K.,6 Cal. 319) and 
Lachman Singh v. Mohun (I. L. R., 2 Al. 497) dissented from, Where a 
plaintiff improperly brings a defendant before a Court, and this suit is dis- 
missed, the defendant should not be deprived of costs, merely because the 
Court considers the defence a fabrication to meet the plaintiff’s claim.— 


4 Madr. 134. 

Where the plaintiff in a suit prays that a person may be substituted 
on tho record asthe heir of a defendant who has died, the Judge should 
raise an issue as to whether the person sought to be substituted is the heir 
of the deceased defendant. In 1872, A brought a suit on a mortgage 
against the mortgagor, a Hindu widow, who died pending the suit. A then 
applied that the sait should be revived against B as the representative of 
the defendant. B denied that he was such representative, but the Judge re- 
fused to go into the question, made B a party, and gave A a decree for the 
sale of she mortgaged property. B subsequently brought a suit to have it 
declared, inter alia, that the mortgage and decree only covered the widow’s 
life-interest. Held that the suit was not barred either as res judicata or 
under the provisions of sec, 234 of the Code of Civil Procedure.—6 Cal. 777. 


That a claim has been included in a previous suit, without its having 
been directly and substantially put in issue ang decided, does not upon the 
dismissal of that suit preclude a subsequent suit upon it. A consent decree 
of 1873 decided that alluvial land belonged to the plaintiff’s village Sipah. 
The area was judicially determined in 1876 on a map of 1874, but actual 
possession was not obtained from the defendant, who owned villages on the 
opposite side of the river. The decree-holder in 1877 included a claim for 
part of the same land in a suit for an accretion to another of his riparian 
villages, Khasapur, and the latter suit was wholly dismissed. To get posses- 
sion of the land decreed in 1873 he then brought rent-suits against two 
tenants upon it, the defendant intervening under sec. ]11 of the Oudh Rent 
Act, 1868. Both the rent-suits were dismissed ; and, according to the right 
reserved in the latter section, the plaintiff, to establish his title in a com- 
petent Court, brought the present suit, including in it the land which he had 
made part of his claim in the dismissed suit of 1877. Held, first as to limit- 
ation, that the twelve years’ bar must be calculated from 1876, the date of 
the judicial ascertainment of the land decreed. Secondly, on the question 
whether the dismissal of the suit of 1877 precluded further suit for that 
part of the land which had been included in it, held, that it did not, and 
that section 13 of the Civil Procedure Code was inapplicable. The plead- 
ings and judgment in the suit of 1877 were referrea to, showing that what 
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belonged to Sipah had not been in issue, and that nothing respecting it had 
been heard or decided. Thirdly, held, as to the rest of the land claimed in 
this suit, that there was no bar on account of its omission from the suit of 
1877. As to mesne profits, it would have been open to the High Court to 
direct an enquiry under sec. 212 of the Civil Procedure Code.—19 Cal. 159. 


The plaintiff brought in 1876 a suit against the defendant in respect 
of the same subject-matter, and founded on the same cause of action as 
the present suit. Issues of fact arising on the merits were inquired into ; 
but a certificate of the Collector under sec. 6 of the Pensions Act (No. 
XXIII of 1871), which was necessary to give jurisdiction to the Court, 
not having been obtained,,the claim was rejected on that ground. J/eld that 
the Court not having legally pronounced on the merits of the former case, 
the opinions expressed on the issues were not res judicata so as to bar the 
maintenance of the present suit, The non-production of the Collector’s cer- 
tificate does not necessarily constitute such a want of due diligence on the 
plaintiff’s part as to disentitle him to the deduction of time allowed by sec. 
14 of the Limitation Act XV of 1877.—3 Bom. 223. 


S caused a notice of ejectment to be served upon K in respect of cer- 
tain land, alleging that he held the same by virtue of a lease which had 
expired. K contested his liability to be ejected under sec. 39, denying that 
he held the land by virtue of such lease, and alleging that he held it under a 
right of occupancy. The Revenue Court decided that K held the land under 
a right of occupancy, and not under such lease. S thereupon sued K in the 
Civil Court, claiming possession of land,on the allegation that K was a 
trespasser wrongfully retaining possession thereof after the expiration of 
his lease. Held that the suit was cognizable in the Civil Courts, and the 
decision of the Revenue Court did not render the matter in issue ves judicata. 
The provisions of sec, 13 of Act X of 1877 do not apply to applications such 
as those under sec. 39 of Act X VIII of 1873.—3 Al. 521, 

S and B jointly sued N for the redemption of a mortgage of an eight- 
auna share of a village, B suing as the purchaser from the mortgagor of a 
moiety of such share. N did not, in defence of such suit, assert a right of 
pre-emption in respect of such moiety, although such right had accrued to 
him on its sale by the mortgagor to B. S and B obtained a decree in such 
suit, and the mortgage was redeomed, N subsequently sued B and his 
vendor to enforce his right of pre-emption in respect of such moiety. Held 
that 16 was incumbent upon N in the former suit to have asserted in defence 
his right of pre-emption in respect of such moiety, inasmuch as, if that 
right had been established, it must, sofar as B was concerned, have proved 
fatal to his title to redeem, and that, as he had not done so, the suit to en- 
force his right of pre-emption was barred by the provisions of sec. 13 of 
Act X of 1877. Explanation II.—3 Al. 189. 

A decree obtained ex parte is not final within the meaning of expl. 4, 
sec. 13 of Act X of 1877. Such a decree is not conclusive evidence of the 
amount of rent payable by the same defendant in another suit for subse- 
quent rent of the same property. Where the plaintiff sued the defendant 
for a year’s rent at the same rate which had been decreed to him for a pre- 
vious year in a suit which he had brought against the same defendant for 
rent of the same property, and relied upon the former decree, which had 
been obtained ex parte, and which he also alleged had been duly executed, 
as evidence of the amount of rent due to him by the defendant, but it ap- 
peared that the lower Court had found that the alleged execution-proceed- 
ings were fraudulent, and that no steps has been taken which gave finality 
to the decrce: Held that the decrce.was not conclusive evidence of the 
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amount of rent due from the defendant, or of the queations with which it 
dealt.—7 Cal. 23. ; 

In 1870 the plaintiffs sued to redeem a mortgage of certain lands from 
the defendants’ predecessors in title. The suit was dismissed on the ground 
that the plaintiff’s equity of redemption had been sold in execution of a de- 
cree toA B. The plaintiffs, having re-purchased the equity of redemption 
from A B, brought a second suit to redeem the lands in the defendants’ 
possession. Held that the question whether the equity of redemption of the 
lands in suit had been sold to A B was res judicata, and could not be re- 
opened by the defendants on the ground that the plaintiffs were litigating 
under a different title in the former suit. The admissions of a person whose 
position in relation to property in suit it is necessary for one party to 
prove against another are in the nature of original evidence and not 
hearsay, though such person is alive and has not been cited as a witness.— 
5 Madr. 239. 

In a suit to redeem a kanom on certain land, the jenm of a devasom in 
Malabar, it appeared that the plaintiff held a melkanom in respect of the 
same land executed to him (subsequently to the date of the kanom sought 
to be redeemed) by defendant No. 35, the samudayam of the devasom. Defen- 
dant No. 3 represented one Chitambaram, in whose favour the Uralers had, 
in 1741, executed a document appointing him samudayam and siating that 
they had received from hima kanom of 18,000 fanams on the devasom 
properties and providing that he should appropriate part of the rents to- 
wards the loan. It appeared that in a suit to eject tenants, the Uralers 
had sued as co-plaintiffs with the samudayam : in subsequent suits, however, 
two of the Uralers had sued other tenants for rent and the samudayam for 
an account ; both of these suits were dismissed on second appeal, and in the 
judgments of the High Court the samudayam was described as a mortgagee 
in possession :—Held, (1) on its appearing that no opinion was expressed in 
the former suits as to the construction of the document of 1741 that the 
former decisions had not the force of res judicata ; (2) in view of the conduct 
of the parties and on the terms of the document of 1741 that the samndayam 
was not thereby constituted a mortgagee in possession and the melkanom 
set up by the plaintiff was invalid.—14 Madr. 301. 


Ina suit brought in 1886 by a zemindar to recover an estate granted by 
his predecessor to the predecessor of the defendant on a service tenure, a 
small money rent being also rese1 ved, it appeared that in 1864 the right of 
the plaintiff's predecessor to rent had been established by suit, but there was 
no evidence that the service was then dispensea with, but in 1885, it was 
intimated to the defendant that the service was dispensed with, and a 
notice to quit was given to him; the option of holding the estate at an 
enhanced rent was however given to him at the same time:—Held, (1) that 
the suit was not barred by limitation, nor precluded by Civil Procedure 
Code, sec. 13 or sec. 43; (2) that the plaintiff was not precluded by any 
implied contract from increasing the rent; (3) that the burden of proving 
the plea that the plaintiff was not entitled to eject lay on the defendants and 
had not been discharged. In computing the time for an appeal to His 
Excellency the Governor in Council, under the rnles made by virtue of Act 
XXIV of 1839 against a decree passed by the Agent to the Governor, the 
time necessary for procuring copies of decree and judgment appealed 
against may be deducted.—14 Madr. 365. 


In a suit in 1882 between the members of a family following the Ma- 
hammadan law of inheritance, in which tho plaintiffs sued as sharers for 
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the recovery of their share in certain property, one of the defendants plea- 
ded that a paramba, part of the property in dispute, was not subject to 
division, but this plea was unsuccessful, and a decree was passed for the 
plaintiffs. The present suit was brought by a mortgagee from one of the 
defendants in the former suit (who had been ex-parte) to recover his share 
of the above-mentioned paramba, the subject-matter of his mortgage; the 
mortgagor was joined as defendant, among others including the defendant 
who had raised the plea above stated, This plea was repeated by the same 
person :—Held (1), distinguishing Venkatarama v. Labai Meera (I. L. R., 
13 Madr. 275), on the ground that the parties were governed by the Muham- 
madan law of inheritance, that the suit was maintainable ; (2) that the claim 
that the paramba was not subject to division was res judicata by virtue of 
Civil Procedure Code, sec, 13, explanation V.—14 Madr. 324. 

In a suit for the partition of a zemindari, the plaintiffs asked, ¢nter alia, 
for ‘‘ ten years’ past profits and for subsequent profits.” The Judge passed 
a decree for partition in which mesne profits for three years prior to the 
suit were decreed to the plaintiffs, but his judgment and decree were silent 
with regard to the subsequent profits claimed in the plaint. The defendant 
appealed against this decree, and the plaintiffs preferred a memorandum 
of objections against part of it, but did not object to it so far as it omitted 
to provide for subsequent mesue profits. The plaintiffs instituted the pre- 
sent suit to recover from the defendant mesne profits from the date of the 
above suit :—Held, that the plaintiffs’ claim so far as concerned mesue pro- 
fits accrued since the decree in the former suit was not res judicata, and the 
suit to that extent was not precluded by Civil Procedure Code, sec. 13.— 
14 Madr 328. 


In a suit brought by the Uralers of adevasom in Malabar to recover 
certain land in the possession of the defendant, it appeared that the defen- 
dant held under an instrument, dated 1741, whereby his predecessor in title 
was appointed samudayam and was authorised to appropriate part of the 
rents of the devasom properties to the interest on a loan made by him to 
the Uralers. Two of these Uralers had brought a previous suit against the 
defendant for an account of the rents received by him and for an injunction : 
that suit was dismissed on second appeal when the High Court described 
the dcfendant as a mortgagee in possession, but the question whether or not 
he was a mortgagee with or without possession was not then directly and 
substantially in issue :—Held, (1) that the status of the defendant was not 
res judicata, by reason of the judgment in the previous suit ; (2) that the 
Court having held, following Krishnan v, Veloo (ante p. 301), that the de- 
fendant was not a mortgagee in possession under the instrument of 1741, the 
suit was not barred by limitation.—14 Madr, 312. 

In a suit for a declaration that the members of the Nambudri illom to 
which the plaintiffs belonged were the sole heirs and successors of an illom 
known os Kiluvapura, of which the natural line had become extinct, and 
for possession of certain land which had formed part of its property, the 
defendants were the karnavan and manager of the plaintiffs’ illom and the 
members of another illom. It was found on the evidence that the plaintiffs’ 
karnavan had been adopted unto the Kiluvapura illom, and that subse- 
quently that illom and the plaintiffs’ had been amalgamated under a karar 
executed by, among others, the wife of the last male member of the Kilu- 
vapura illom, and that she had died less than twelve years before this suit. 
The defendants, other than the karnavan and manager of the plaintiffs’ 
illom, asserted a right to a moiety of the property of the Kiluvapura illom 
(with which, however, it was now found on the evidence that they wero 
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less closely connected than the plaintiffs), and it appeared that that right 
had been similarly asserted in suits brought after the date of the karar 
above referred to, by a member of the defendants’ illom against the karna- 
van and manager of the plaintiffs’ illom, and that decrees had been passed 
therein negativing the title now set up by the plaintiffs and that part of 
the property now claimed was held under one of those decrees. The plain- 
tiffs did not ask that those decrees should be set aside :-—Held, (1) that the 
suit was not barred by limitation; (2) that it was unnecessary for the 
plaintifis to prove mala fides against their karnavan in respect of his con- 
duct in the former suits or to seek that the decrees passed therein be set 
aside, and that those decrees did not constitute the present claim res judi- 
cata, asthe karnavan was not then impleaded in his capacity as such; (3) 
that the adoption of the plaintiffs’ karanavan was valid aven assuming that 
no datta homan was performed, and the last male member of the Kiluva- 
pura illom had died after merely indicating him as his heir and that the 
widow adopted him in the Dwayamushyayana form; (4) that the plaintiffs 
were entitled to a decree as prayed.—15 Madr. 6, 


The plaintiff, a junior member of a Malabar tarwad, alleged that her 
karnavan had assigned to her his kuikanom right over certain land, and 
that she had obtained a fresh demise from the jenmi and placed a tenant 
in possession. The tenant was dispossessed by the present karnavan, and 
in 1886, sued him and the plaintiff to recover possession of pari of the land. 
That suit was dismissed on the ground that the above allegations of the 
plaintiff wore unfounded. She now sued the present karnavan for possession 
of the enti:c land :—Held, that the claim of the plaintiff was res judicata as 
far as it rviated to the land in question in the former suit, but not as to the 
rest,—15 Madr. 264. 


In a suit to recover a parcel of land, the plaintiff’a case was that it had 
been purchased by him benami in the name of his brother, who had sued 
the present defendants to obtain possession in 1887, but had been negligent 
in the conduct of the suit which was consequently dismissed. It was found 
that there had been no negligence in the conduct of the suit, and that it 
had been instituted with the plaintiff's knowledge :—Held, that the plain- 
tiff was bound by the decree in the former suit, and could not recover on 
his secret title.—15 Madr. 267. 


In asuit for money against the karnavan and two anandravans of 
a Malabar tarwad, the judgment directed a ‘‘ decree for the plaintiffs as 
prayed,” but the decree ordered payment by one auandravan only. Property 
of the tarwad was attached and sold. The decrec was then amended and 
brought in conformity with the judgment. Other members of the tarwad 
sought to have the sale set aside, but it was found that the judgment debt 
had been caqntracted for proper tarwad purposes, and that suit was dismiss- 
ed. Application was now made for the attachment of other property of 
the tarwad in further execution of the amended decree :—Held, that the 
members of the tarwad were not entitled to contend that the decree was not 
binding on them, that matter being res judicata. Quaere.—Whether the 
.rule in Sundara v. Subbanna (I. L, R., 9 Madr., 354) as to the amendment 
of decrees is correct.—15 Madr. 403. 


In 1882, the daughter of a deceased Hindu brought a suit in the Court 
of a District Munsif for a declaration that the defendant was not the adop- 
ted son of her father (deceased) as he claimed to be. It was found that the 
alleged adoption was valid and the suit was dismissed. The then defend- 
ant now brought, in 1889, a suit in the same Court to recover possession of 
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land from the then plaintiff, alleging that it had been wrongfully transfer- 
red to her by way of gift by his adoptive mother. The defendant denied 
the adoption and asserted that the transfer was valid as having taken place 
in accordance with an arrangement made by her father in his lifetime, It 
was admitted that the value of the whole property, to which the plaintiff 
was entitled by virtue of his adoption, if it was a valid adoption, exceeded 
Rs. 2,500. The Court of first appeal held that the question of the adoption 
was not res judicata, and observed that the transfer to the defendant was 
apparently made to induce her to abandon her litigation as to the adoption : 
— Held, (1) that the defendant was not at liberty to question the plaintiff’s 
adoption: (2) that the Court should try whether the transfer was made 
bona fide by the plaintiff's mother as his guardian for his benefit.—15 


Madr. 498. 

A claim in execution to a house which had been attached was dismiss- 
ed, and the claimant now sued the decree-holder to establish her title 
to it. It appeared that the house had been previously attached in execu- 
tion of another decree obtained against the same judgment-dcbtor and his 
father (since deceased); that the present plaintiff had then preferred a 
claim, which was allowed ; that the judgment-debtor had taken no steps to 
have the order allowing the claim set aside; and that a suit filed by the 
decree-holder with that object had been dismissed :—Held, that the plain- 
tiff’s claim was not res judicata, and the defendant was not estopped from 
contesting it,—15 Madr. 477, 

A. suit for a declaration of the title of the plaintiffs’ tarwad to certain 
land was filed in a District Court against the Maharaja of Cochin and 
others, including the trustees of a devasom. It appeared that the same 
land was the subject of suit instituted in a Subordinate Court on the 6th 
August 1877, to which the representatives of both the plaintiff’s tarwad 
and the devasom were parties, and that the land was then found to be the 
property of the devasom and a decree was passed accordingly. It was con- 
tended that the present claim was not ves judicata by reason of that decree, 
because, under the provision of Act X of 1877, sec. 443, which came into 
operation during the pendency of that-suit, no Sovereign Prince could be 
sued in any Court subordinate to a District Court, and the Court which 
passed that decree was not therefore “‘ a Court of jurisdiction competent to 
try” tho present suit within the meaning of Civil Procedure Code, sec. 13 : 
— Held, that, although these words must be taken to refer to the jurisdiction 
of the Court at the time the suit was heard and determined, yet the present 
claim was res judicata since the title to the land was a matter in issue 
within the cognizance of the Subordinate Judge and was adjudicated on by 
him.—15 Madr. 494. 

Where there has been a suit between an agriculturist mortgagor and 
his mortgagee for an account merely, a subsequent suit for possession on 
payment of the money declared to be due is barred under either sec. 13 or 
sec, 43 of the Code of Civil Procedure.—7 Bom. 377. 


In 1866 S obtained a decree authorizing him to recover certain pro- 
perty on payment of a certain sum to the mortgagee, but not declaring 
that S would be foreclosed if he did not exercise his right of redemption : 
Hela that S was not debarred from bringing a suit to redeem the same pro- 
perty in 1881.—6 Madr. 119. 

A Hinda widow and her son, the then presumptive heir to property 
claimed by the widow, obtained a decree against a more remote reversion- 
ary heir. The son predeceased his mother, and the person against whom 
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the decree had been obtained became the next reversionary heir. Heid, 
in a snit for possession by him, that the decree in the previous suit did not 
operate as res judicata.—9 Cal. 463. 

K, the purchaser of certain immoveable property in execution of a 
decree, sued for possession of the same. The suit was dismissed “ in the 
form in which it was brought,’’ because the plaintiff had not filed with the 
plaint the sale-certificate. K subsequently brought a fresh suit. Held 
that the dismissal of the former suit ‘‘in the form it was brought” did not 
amount to permission to sue again contemplated by sec. 373 of the Civil 
Procedure Code, and such dismissal must be regarded as a ‘‘decision”’ there- 
of in the sense of sec. 13, expl. iii., and therefore as a bar to the fresh suit. 
—5 Al. 595. 

Where a person on his own application was added as a party respondent to 
an appeal, and on the case in appeal being remanded under sec, 562 of the 
Code of Civil Procedure for re-trial on the merits practically took uo steps 
whatever to defend the suit.—Held that he could not afterwards plead, by 
way of objection to execution of the decree, matters which ought to have 
formed part of his defence tothe suit, had he chosen to defend it, Ram 
Kirpal v. Rup Kuari referred to.—14 Al. 64, 


The plaintiff, having obtained a decree for possession of certain land, 
applied for execution by delivery of possession. Whereupon a third party 
filed an objection in the Court of the Munsif, that he held a prior decree 
for possession of the same land and therefore the plaintiff’s decree was in- 
capable of execution. This objection was allowed and the plaintiff then 
sued for establishment of his right to possession of the land jointly with the 
objector, making the former judgment-debtor and the objector defendants 
to the suit. The Subordinate Judge in first appeal held that the Munsif 
had acted under sec. 331 of the Code of Civil Procedure, and, applying sec. 
13 of the same Code, dismissed the plaintiff’s suit. The plaintiff then ap- 
pealed:—eld that circumstances did not exist to give the Munsif jurisdiction 
to act under sec. 331, and that his order must be taken to have been made, 
as it purported to have been made, under sec. 278. Buhal Singh Chowdhry 
¢. Behari Lal referred to.—14 Al. 417. 

In 1870 two plots of land, numbered 147 and 155, belonging to the 
same owner, were sold in execution of a decree. The purchaser of plot 155 
sold it to A, who in 1877 sued the tenant of a portion of the land for rent. 
In this suit A prayed that it might be declared that he was theowner. The 
tenant alleged that B, the purchaser of plot 147, was the owner of the land 
in respect of which rent was sought to be recovered, and B was made a 
party to the suit. At the hearing A did not appear, and the suit was dis- 
missed for default, Subsequently A sold plot 155 to the present plaintiff, 
who now sued for possession. Held that the suit was no barred as res judi- 
cata.—9 Cal. 426. 

The plaintiff, in a suit for rent which was contested, having failed to 
prove that the rent was payable at the rate claimed by him, the Court, in 
trying the issue ‘* what is the amount of the jama,” after considering tne 
whole of the evidence and the circumstances of the case, held that the plain- 
tiff had entirely failed to prove his allegation of the jama, and gave him a 
decree for the amount admitted by the defendant, which was less than that 
claimed by the plaintiff. In a later snit the plaintiff sued the defendant, in 
respect of the same holding, for rent for a subsequent year, and he claimed 
at the same rate as he had claimed in his previous suit, It was contended on 
behalf of the defendant that the question as to the rate at which the rent 
was payable was res judicata, it not being alleged that there had been any 
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agreement subsequent to the first suit by which the rate was altered. Held, 
that the question as to the rent payable for the period covered by the first 
suit was res judicata ; but that it did not follow that the decree in that suit 
operated as res judicata, and conclusively determined the rate of the rent 
payable for the year in respect of which the subsequent suit was brought. 
That depended on whether the previous decision was that the plaintiff 
should recover from the defendant the sum admitted by him to be due, or 
that the sum so admitted to be due was the proper amount of rent payable 
for the period in question. Held, thatin this case the previous decision 
was to the latter effect, and that the question of the rate at which the rent 
was payable by the defendant was res judicata. Punnoo Singh v, Nirghin 
Singh and Jeo Lal Singh ve. Surfun referred to.—19 Cal. 656. 


A leased lands to B, who sued C for possession of a certain mauza, 
alleging it to be a portion of the lands leased. A was made a defendant, 
and supported the case of the plaintiff, who obtained a decree. C appeal- 
ed, making A and B respondents, when the decree was reversed, and the 
suit dismissed, on the ground that the mauza sued for was the property 
of C; and that ruling was upheld on special appeal to the High Court. 
Subsequently A brought a suit against C for the same mauza, making B a 
defendant. Held that the title to the mauza was res judicata between A 
and C, and that the suit would not lie. Govind Chunder Koondoo uv. Taruck 
Chunder Bose (I. L. B., 3 Cal. 149).—9 Cal. 120. 


An allowance for the maintenance of a younger member of a family 
was charged upon the inheritance to which the eldest male member alone 
succeeded. In a suit for such an allowance brought by a younger brother 
against the elder, who had succeeded their deceased father in the possession 
of the estate, held that an order made dismissing a claim for maintenance 
preferred by such younger brother against their father in bis lifetime, 
founded on an ekrarnama, did not afford a defence under sec. 13 of the 
Code of Civil Procedure, Held also that the brothers having made an 
agreement, fixing the allowance for maintenance at a certain sum, the youn- 
ger brother agreeing to receive a less sam for a defined period, he could 
only obtain a decree for the allowance so reduced.—9 Cal. 945. 


An occupancy tenant, who had been ejected under secs. 34 and 93 (b) 
of the North Western Provinces Rent Act, on the ground that he had com- 
mitted an act mentioned in those sections which rendered him liable to eject- 
ment, sued in the Civil Court for a declaration of his right of occupancy and 
to have the decree of the Revenue Court directing his ejectment declared 
of no effect, on the ground that his act was not one of those rendering him 
liable to ejectment, being authorized by local custom. Held that the ques- 
tion of the plaintiff's liability to ejectment on account of the act in question, 
being a matter the cognizance of which was limited to the Revenue Courts, 
and the decision of the Revenue Court against him having become final, 
the plaintiff's suit was barred by sec, 13 of the Civil Procedure Code. Raj 
Bahadur v. Birmha Singh (L L. BR., 3 Al. 85) distinguished.—5 Al, 245. 


An adoption having been held to be valid by the High Court on appeal 
from a Subordinate Court, an appeal to the Privy Council was preferred, 
when the parties entered into a compromise, and the appeal was permitted 
to be withdrawn. Held that the decree of the High Court as to the vali- 
dity of the adoption became final, and was not affected by the compromise so 
as to allow the matter to be again litigated between the parties or their 
previes. Although the decision of a Court as to the validity of an adop- 
tion in asnit between A and B may, in any subsequent proceedings between 
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A and those claiming under him on the one side, and B and those claiming 
under him on the other, estop the parties to such proceedings from again 
questioning the validity of the adoption, yet in a suit where both the con- 
testing parties claim under B, such devision will not operate as an estoppel 
so as to prevent the validity of the adoption being again questioned by 
either party to such suit.—6 Madr. 43, 


The obligee of a bond payable by instalments sued the obligor for four 
instalments, claiming with reference to the terms of such bond interest on 
such instalments from the date of such bond. The obligor contended in that 
suit that, on the proper construction of the bond, the interest on such in- 
stalments should be calculated from the dates of default. The obligee ob- 
tained a decree for interest as claimed. The obligee subsequently again 
sued the obligor for four instalments, again claiming interest of such in- 
stalments from the date of such bond. The obligee contended again in the 
second suit that interest should only becalculated from the dates of default. 
Held that the question as to the date from which interest due on the de- 
faulting instalments was exigible under the terms of such bond was res 
judicata. It is the ‘‘ matter in issue,” not the “‘ subject-matter” of the suit, 
that forms the essential test of res judicata in sec. 13 of Act X of 1877.—+ 
A}. 55. 

N sued W for a moiety of a brick-kiln, claiming by right of inheritance, 
and alleging in respect of the other moiety that it was his own property. 
W, in her defence to the suit, denied that N had any right in the kiln, 
and that a moiety of the kiln belonged to him. An issue was framed 
on the point whether a moiety of the kiln belonged to W, which the Court 
of first instance decided in N’s favour. N eventually obtained a decree for 
a moiety of the kiln which he claimed by right of inheritance. W appealed, 
contending, «enter alia, that it was not proved that a moiety of the kiln be- 
longed to N. The appeal was decreed, and the decree of the Court of 
first instance in N’s favour was set aside, W subsequenly sued N for the 
value of bricks which he had wrongfully taken from the kiln. N set up as a 
defence to the suit that a moiety of the kiln belonged to him. Held that 
the issue whether a moiety of the kiln belonged to N wasres judicata ander 
sec. 13, expln. ¢. of the Civil Procedure Code.—5 Al. 514. 


A Hiadu sued for compensation for the loss of his daughter’s ser- 
vices in consequence of her abduction by the defendant, and for the costs 
incurred by him in prosecuting the defeudaut criminally for such abduc- 
tion. The defendant was convicted on such prosecution : Held that the de- 
cision of the Criminal Couct did not operate under sec. 13 of Act X of 1877 
to bar the determination in such suit of the question whether the defendant 
had or had not abducted the plaintifi’s daughter. Also that the plaintiff was 
entitled to recover the costs of such criminal proceedings. The daughter 
in this case was @ married women who had been deserted by her husband, 
and at the time of her abduction was living with the plaintiff, her father. 
Held by Srvuagt, C. J.—That the suit by the father for compensation for the 
loss of his daughter’s services in comsequence of her abduction was, under 
the circumstances, maintainable. Held by OLpFIELD, J.—That a suit by a 
Hinda father for the less of his daughter’s services in consequence of her 
abduction is not maintainable. 4—Al. 97. 


G sold an estate nominally to the minor son of K, but in reality to K. 
K bronght a suit in his mivor son’s name against N, the mortgagee of such 
estate, to redeem the same. WN set up as a defence to such suit that such 
sale was invalid under Hindu law, as such estate was a share of certain 
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undivided property of which he was a co-sharer, and bad been made with- 
out his consent. It was finally decided in that suit that such estate was a 
share of such undivided property, and not the separate property of G, and 
that such sale was invalid, having been made without the consent of N, 
co-sbarer of such undivided property. G subsequently redeemed such estate, 
and, having done so, sold it a second time to K. N thereupon sued K_ to 
set aside such sale on the same ground as that on which he had defended 
the former suit. Held that the issue in such suit, whether such estate was 
a share of undivived property or the separate property of G, was res judi- 
cata, inasmuch as K, though not in name, yet in fact, was a “ party” to 
the former suit in which such issue was raised and finally decided.—3 
Al. 812. 


Explanation 5 of sec. 13 of Act X of 1877 only applies to cases where 
several different persons claim an easement or other right under one 
common title, as, for instance, where the inhabitants of a village claim by 
custom a right of pasturage over the same tract of land or to take water 
from the same spring or well. Where, therefore, A, in defending a suit 
brought against him by B, to have it declared that he had a right to build a 
wall across a drain, set up @ prescriptive right to use the drain, and it was 
decided that no such prescriptive right existed in A; and, subsequently, 
C brought a suit against B, claiming to use the same drain as an easement, 
and asking for the removal of the wall in question in the former suit, and 
B set up the judgment in the suit between himself and A asa bar ta the 
suit. feild that the right claimed by C not being one which he and other 
inhabitants of the neighbourhood claimed under one common title, but a 
prospective right which he claimed individually in respect of his own house 
and premises, and depending upon the length of time he had used the right, 
was a separate claim, and that the judgment in the suit between B and A 
did not separate as a bar to his suit —6 Cal. 49. 


Certain immoveable property was attached in execution of a money- 
decree held by A, dated 22nd August 1871. On lst April, 1872, the same 
property was subsequently attached in execttion of a decree held by B, dated 
19th August 1871, which directed the sale of the property in satisfaction 
of acharge declared thereby. The property was sold in execution of the 
decree. The Munsif directed that the proceeds of the saleshould be paid 
to B. <A, who claimed them on the ground that he had first attached the 
property, appealed against this order. The Judge, declaring that A was 
entitled to the proceeds, reversed the Munsif’s order. A then obtained an 
order from the Munsif, directing B to refund the money, which he did, 
and it was paid to A. Bsued A to recover the money by establishment of 
his prior right to the same, and for the cancelment of the Judge’s order, 
alleging that the same was made without jurisdiction : Held (by a majority 
of the Full Bench) that the suit was one for money received by the defen- 
dant for the plaintiff's use, and was, therefore, governed by sch. 2, art. 60. 
Held (by the Division Bench) that A was not entitled, as the first attaching 
creditor, to the sale proceeds,_—_Ram Kishan v, Bhawani Das, I. L. R., 1 A). 
333 (F. B). See also Bhawani Kuar v. Rikhi Ram.—2 Al. 354. 


The decision of a Court, in order to be conclusive in another Court, 
must have been that of a Court which would have had jurisdiction to decide 
the question raised in the subsequent suit in which the decision is given in 
evidence as conclusive. The words, ‘‘ Court of competent jurisdiction,” 
used in sec. 13 of the Code of Civil Procedure, include the meaning that 
the first Court must not have been precluded by the pecuniary limits of its 
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jurisdiction from deciding the’question raised in the other. The two Courts 
mast exercise such concurrent jurisdiction in regard to the pecuniary limit 
of their powers that the subject-matter of the second suit would not have 
been beyond the powers of the Court which disposed of the prior one. The 
defence made to a suit on a bond for Bs. 12,000 and interest thereon, ina 
Court having no pecuniary limit of jurisdiction, was that in a prior suit 
for Rs. 1,665, balance of interest, brought in a Court with power to try 
suits not exceeding Ra. 5,000 in value, the principal sum dne on that bond 
had been decided to be Rs, 4,790. Held that the issue as to the amount of 
principal due on the bond has not been heard and finally decided by a Court 
of competent jurisdiction within the meaning of sec. 13.—9 Cal. 439. 


Plaintiff sued for a declaration that certain lands were his, and for pos- 
session of them, Defendant No. 1 claimed the ownership of the lands; de- 
fendant No. 2 claimed to be mortgagee in possession. The decree simply 
dismissed the suit ; but the lower Court found, as a fact, that the owner- 
ship of the lands was in the plaintiff, although the plaintiff was not entitl- 
ed to possession of them by reason of the mortgage to defendant No. 2. 
Defendant No. 1 now appealed on the ground that, although the decree 
itself was entirely in her favour, she would be prejudiced in any future 
proceedings if the finding of fact, as to the ownership of the lands, were left 
unchallenged. Held that the appeal would not lie; for the decree is what 
must be looked to see what was conclusively decided, and there was no- 
thing in the decree actually passed which the plaintiff could afterwards 
use as res judicata in his favour; and an appeal is not admissible on any 
point not having the authority of res judicata. An adjudication is only con- 
clusive evidence of the facts established therein or properly tending thereto; 
hence from a simple jadgment against him @ party cannot reduce anything 
in his favour as res judtcaia, for nothing in his favour can have been an 
essential element of an adverse decree.——7 Bom. 464. 


N brought a suit against P for enhancement of rent. P’s defence was, 
first, that no notice of enhancement bad been given ; secondly, that the rent 
was not enhanuceable, as he and his predecessors in title had held it at a 
fixed rent from the date of the Permanent Settlement. The suit was dis- 
missed on the ground that no notice had been given; bunt the Munsif stated 
in his judgment that he considered the rent enhanceable, because he did 
not believe in the genuineness of the documentary evidence produced by P. 
The decree merely ordered that the suit should be dismissed, the portion 
of the judgment as to the enhanceability of the rent not being embodied in 
the decree. P, therefore, had no right of appeal against that portion of the 
judgment. In a subsequent suit by N against P, for enhancement of rent 
of the same tenure, it was held that, on the rule laid down by the Privy 
Council in Soorjeemonee Dayee v. Suddanund Mohapatter, and Krishna 
Behari Roy v. Bunvari Lall Roy, P was precluded, by the decision in the 
former suit, from denying that the rent of the tenure was enhanceable, 
although the decision on that point was not embodied in the decree. The 
material findings in each case should be embodied in the decree, andjif they 
are not, it is incambent on the parties, to avoid their being bound by 
decisions against which they have no right of appeal, to apply to amend the 
decree in accordance with the judgment.—6 Cal. 319. 


_ The plaintiff, a member of a Malabar Nambudri family, sued for cer- 
tain land, claiming it as the property of his family, the Vadasheri illam. 
He had been dispossessed by the defendants, under a decree declaring their 
title to the land against the plaintifi’s elder brother, who claimed it on 
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behalf of the Vadasheri illam: Held that the plaintiff was not estopped by 
the former decree from recovering the land. Per inngs, J.—The question 
whether a decree obtained against the Karnavan of a Nayar tarwad or of 
a Nambudri illam in Malabar is binding on the family is purely one of pro- 
cedure. The dictum in Varanakot Narayanan Namburi v. Varanakot Na- 
rayanan Namburi (I. L. R., 2 Madr. 328) that in the absence of fraud or 
collusion a decree against the Karnavan, as such, is binding on the 
Anandravans of the tarwad, is not warranted by any provision of the Code 
of Civil Procedure. Every member of the tarwad is entitled to be made a 
party, or to have notice under sec, 30 of the Code of Civil Procedure, in 
any suit, the object of which is to affect the tarwad property. Explanation 
5 of sec. 13 of the Code of Civil Procedure does not refer to bona-fide de- 
fences, but to bona-jfide claims, and does not make a decree binding on a 
person not a party to it, where the actual defendant was jointly interested 
with such person in the subject-matter of the suit, and defended the suit 
bona-fide. Hazir Ghazi v. Sonamonee Dassee (I. L. R., 6 Cal. 31) approved. 
—6 Madr. 121. 

In December 1878, H, a Hindu widow, in possession, by way of main- 
tenance, of a certain estate, of which R owned one-third, and P, B, and 
S, one-third jointly, made a gift thereof to N. H died in January, 1879. In 
February 1879, R & P, Band S, joined in suing N for a deviaration of 
their proprietary right to two-thirds of the estate, and to have the deed 
of gift set aside. The Court trying this suit treated it as one for a mere 
declaration of right, and dismissed it, with reference to the provisions of 
sec. 42 of the Specific Relief Act, 1877, on the ground that the plaintiffs 
had omitted to sue for possession, although they were not in possession, 
and were able to sue for it. In Nov. 1879, Rand P, Band S, again join- 
ed in suing N, In this suit they claimed possession of two-thirds of the 
estate, and to have the deed of gift set aside. Held by the Full Bench 
(reversing the judgment of PEarson, J., and affirming that of OupriE.Lp, J.,) 
that the decision in the first suit was no bar to the determination in the 
second suit of the question as to the validity of the deed of gift. Per Sruarr, 
C. J., and Srraiaut and OLprietp, JJ., that the causes of action in the two 
suits being different, the second suit was not barred by the provisions of 
sec. 43 of the Civil Procedure Code. Per Tyrretut, J., that the plaintiffs 
being entitled to only one remedy in the former suit, the provisions of sec. 
43 were not applicable to the second suit. Held by the Full Bench that 
there was no mis-joinder of plaintiffs in the second snit, 8. A. No. 1050 of 
1879 (decided on the 12th May 1880,not reported) distinguished.—4 Al. 261. 


The erroneous decision by a competent tribunal of a question of law 
directly or substantially in issue between the parties to a suit does not pre- 
vent a Court from deciding the same question, arising between the same 
parties in a subsequent suit, according to law. Persons of whatever seot 
are at liberty to erect a building, and therein conduct public worship on 
their own land, provided they neither invade the right of property enjoyed 
by their neighbours, nor cause a public nuisance; and are also entitled to 
conduct religious processions through public streets, so that they do not 
interfere with the ordinary use of such streets by the public, and subject 
to such directions as the Magistrate may lawfully give to prevent obstruc- 
tion of the through fare or breaches of the public peace. In a suit in 1850 
between the Tenkalais and Vadakalais, rival religious sects, represented by 
the plaintiffs and defendants respectively, the Vadakalais having endeavour- 
ed to open a temple for public worship in a certain public street, were, by 
the docree of the Sadr Court, prohibited from erecting a temple or institut- 
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ing public worship on the spot of ground objected to by the Tenkalais, and 
which lay within the range of the Tenkalais’ temple, 7. e., within the 
usual range of the processions conducted in connection with the temple- 
worship. In 1879 the Vadakalais open a temple for public worship on 
another site, their private property, inthe same street. Held that a decree 
of the Sadr Coart in the former suit was no bar to the action of the Vada- 
xalais.—5 Madr. 304. 


The plaintiff, mortgagee in possession of certain property, applied for 
the removal of an attachment placed on it by the defendant in execution of 
a decree againstathird party. In default of payment of court fees by the 
defendant the attachment was removed, but, in ignorance of this fact, the 
plaintiff's application was proceeded with, and ultimately rejected. The 
plaintiff then brought a suit for a declaration of his right, but it was dis- 
missed, on the ground that the attachment had already been removed. Sub- 
sequently the defendant placed a second attachment on the property, which 
the plaintiff again applied to remove. The defendant contended that the 
plaintiff’s application was barred by the proceedings on the first attachment. 
Held that the decision on the plaintiff’s first application having no object 
existing on which to operate, the attachment having then been removed, it 
could not properly be regarded as res judicata at all, since no one was seri- 
ously interested in having it decided in a different way; and that, suppos- 
ing submission to that decision on the part of the plaintiff for a certain time 
could have given it a final effect, there had,as a matter of fact, been no 
such submission, the plaintiff having done all that was incumbent on him 
to get the summary inquiry and orders replaced by a formal trial and 
judgment ; and that there was nothing, therefore, in these proceedings dis- 
entitling the defendant to oppose the second attachment, Held also, that 
the second attachment, after the first has been removed, was @ new and 
distinct act, giving rise to a new cause of action, orcomplaint, to the plain- 
tiff, to which, in any case, he was entitled to a fresh enquiry and decision. 
—7 Bom. 408. 


B, who held a decree for money against [, caused certain property to 
be attached in execution of such decree as the property of his judgment- 
debtor. M, the wife of I, objected to such attachment, claiming such pro- 
perty as her own. Her objection was disallowed, and she consequently 
brought a suit against B to establish her right to such property. She died 
while that suit was pending, leaving by will such property to her sons. 
That suit proceeded in the names of her sons, who claimed such property 
under such will, The lower Courts only decided in that suit that such pro- 
perty belonged to M, and not to I, and it was therefore not liable to be sold 
in execution of B’sa decree against the latter. They did not consider the 
question whether M’s sons were entitled to such property under the mother’s 
will. In second appeal in that suit B contended that I, as an heir to M, 
was entitled to a fourth share of such property, and such share was liable 
to be sold in execution of such decree. M’s sons did not contend before 
the High Court that they were entitled to the whole of such property 
under their mother’s will to the exclusion of I, The High Court allowed 
B’s contention, B brought a fourth share of auch property to sale in exe- 
cution of his decree, and purchased it himself. Thereupon M’s sons sued 
him for such share, claiming it under their mother’s will. Held that their 
mother’s will was a matter which should have been made a ground of de- 
fence by M’s sons in the course of the trial of the second appeal in the for. 
mer suit between them and B, and that, not having been so made, it was 
res judicata in the sense of seo. 13, explanation i1., Act X of 1877.—4 Al. 21. 
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The plaintiff sued to recover possession of certain houses and grounds 
as belonging to his zemindari, setting forth that the premises in question 
had been occupied by his paternal grandmother, on whose death the defen- 
dants had taken wrongful possession. The defendants claimed to be legally 
entitled to the premises in question, and contended that the plaintiff’s suit 
was barred under this section by reason that the plaintiff had already, du- 
ring his grandmother's lifetime, brought a suit against her and the defend 
dant’s father, as a co-defendant, to establish his right to the same premises, 
which suit has been dismissed. The defendants also pleaded limitation. 
It appeared that in the former suit the relief sought by the plaintiff was 
substantially to restrain his grandmother from acts of waste in alienating 
property which had belonged to her deceased husband by assigning it to 
her co-defendant ; but that, as regards the property now claimed, although 
it was mentioned in the plaint, no charge had been made that she had as- 
signed it, or intended to assign it, to her co-defendant, nor any allegation 
to show that the co-défendaot had any interest init. Held, reversing the 
decisions of the lower Courts, that, nnder the circumstances, the decision 
in the former suit was not a decision in a suit between the same parties or 
parties under whom they claimed, and that the cause of action in the pre- 
sent suit was not determined in the former suit. Held also that the defen- 
dant’s plea of limitation could not be determined without a finding as to 
whether the plaintiff’s grandmother, who died within the period of limit- 
ation, had held the premises with the plaintiff’s leave, or as a treapasser.— 
2 Madr. 23. 


Certain immoveable property was mortgaged to R, and then sold to N. 
It was then brought to sale in execution of a decree against N, and was 
purchased by H. The balance of the sule-proceeds, after satisfaction of 
that decree, was paid to N. Under the terms of the mortgage to R, interest 
on the principal amount was payable annually, and its payment was charg- 
ed on the property as well as the payment of the principal amount. The 
mortgagors having failed to pay the interest annually, R in 1875 sued 
them and N and H to recover the interest due. It was decided in that suit 
that N was primarily and personally liable for the interest then due on the 
mortgage, as he had received the sale-proceeds of the property, and that 
property was only liable in case he failed to satisfy the claim. N subse- 
quently paid into Court the sale-proceeds he had received, and R was paid 
the same. In 1878 R again sued the same persons for interest, and again 
N was declared primarily and personally liable, on the ground that he had 
not at cnce made over the sale-proceeds to R. In 1880 BK sued the same 
persons to recover the principal an:ount and interest due on the mortgage 
by the sale of the mortgaged property. Held that, whatever might have 
been the rigbts and relations of the parties, so long as any portion of the 
sale-proceeds remained with N, their position towards him assumed an en- 
tirely different character when once he had discharged himself of those 
moneys, and with this change in the situation the ‘ ratio decidendi” of the 
suits of 1875 and 1878 no longer existed, and, therefore, the decisions in 
those suits did not preclude R from bringing a suit to recover the principal 
and interest due on his mortgage from the mortgaged property.—-5 Al. 118. 


H, the proprietor of one-third share of a certain undivided estate, made 

@ gift of such sbare to P. He subsequently, in February, 1875, gave a mort- 
gage of such share, in his capacity as P’s guardian. to N and S, the two 
other co-sharers of such estate. In March, 1878, P, having attained hia 
‘age of majority, brought a suit, as aco-sharer of such estate, under such 
“ against Nand S§ for possession of certain land appertaining to such 
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estate, on the ground that they were using such land as if they were the 
sole proprietors thereof. The lower Appellate Court, observing that such 
land was the property of the three co-sharers, that the mortgage of P's 
rights to N and § did not affect those rights as such, and that N and S were 
not justified in using such land as if they were the exclusive proprietors 
thereof, gave P a decree for possession of one-third share of such land. N 
and S appealed to the High Court on the ground that P should not have 
been awarded possession, as they were in possession of such land as mort- 
gagees. The High Court remanded the case for the determination of the 
issue thus raised by N and S&S; and the lower Appellate Court found that 
N and S were in possession of P’s share of such estate as mortgagees under 
the mortgage made by H above referred to, and of such land as such. P did 
not take any objection to this finding; and it was adopted by the High 
Court, and embodied in its final deoree. In October 1879, P sued N for pos- 
session of his share in such estate, claiming under the gift from H, and al- 
leging that the mortgage of such share by Hto N was invalid. Held that, 
inasmuch as such mortgage was matter substantially in issue in the former 
suit, the matter in issue in the second suit was res judicata under explana- 
tions 1 and 2, sec. 13 of Act X of 1877.—4 Al, 65. 


In 1864 the obligee of an instalment-bond, in which certain immove- 
able property was hypothecated as collateral security for the payment of 
the instalments, brought a suit upon such bond “against Zand A (the 
obligors) and the property hypothecated in the bond, defendants,” claiming 
to recover instalments which were due and unpaid, and a declaration of his 
right to recever instalments which were not due as they fell due. He ob- 
tained a decree in such suit for ‘‘ the amount claimed” against the “ two 
defendants.” It was also provided in such decree that, “ until the satis- 
faction of the entire amount of the bond, the plaintiff can realise the amount 
of each instalment by executing this decree.”’ The obligee applied in execu- 
tion of such decree to recover, by the sale of such property, which had 
passed into the hands of third parties after the passing of such decree, 
instalments which had become due after the passing of such decree and 
had not been paid. Such execution having been refused on the ground that 
such decree was a money decree, the obligee brought a second suit upon 
such bond to recover such instalments by the enforcement of the lien 
therein created on such property. Held that, although the enforcement of 
sach lien was claimed in the former suit, yet, inasmuch as it was very ques- 
tionable whether the Court was competent to grant the second relief claimed 
in that suit, via., a declaration of right to recover instalments which were 
not due in execution of a decree for instalments which were due, and the 
claim in the second suit was not the same as thatin the former suit, the 
plaintiff asking for instalments said to be actually due, and not for a de- 
claratory decree for instalments not due, the second suit was not barred by 
sec. 13 of Act X of 1877.—3 Al. 297. 


M seed Rin the Court of the Munsif for a bond, alleging that he had 
satisfied the bond-debt, and for a certain sum which he alleged had been 
paid by him to R in excess of the bond-debt. On the 24th November 
1875, the Munsif, having taken an account, and found that Rs. 188-7-4 
of the- hond-debt were still due, made a decree dismissing the suit. R 
appealed to the Subordinate Judge, who, on the. 16th September 1876,. 
finding that Ks. 520-2-2 of the bond debt were still due, affirmed the 
Munsif’s decree. M appealed to the High Gourt onthe ground that an 
appeal by KR did not lie.te the Subordinate Judge, as R was not aggrieved. 
by the Munsif’s decrea.. The Division: Bench-before which the appeal came, 
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on the 10th August 1877, holding that R was not competent to appeal to 
the Subordinate Judge, set aside the proceedings of the Subordinate Judge. 
In deciding the case the Division Bench made certain observations tq the 
effect that the account between the parties was not finally settled, but 
might be taken again in a fresh suit. In November, 1877, M instituted a 
fresh suit against R. to recover the bond on paymentof Rs. 188-7-4, the 
sum found by the Munsifin the former suit to be due by himto R. Held, 
on the question whether the finding of the Munsif in the former suit was 
final and conclusive between the parties, or the account might be ayain taken, 
that that finding being a finding on a matter directly and substantially in 
issue in the former suit, which was heard and finally decided by the Munsif, 
was final and conclusive between the parties, and the account could not be 
again taken. Held also that the observations of the Division Bench in the 
former suit were mere “ obiter dicta,” which did bind the Court’s disposing 
of the fresh suit.—2 Al. 843. 


The jurisdiction of a Small Cause Court is not ousted in a suit for da- 
mages for carrying away the produce of certain land when the defendant 
sets up title to the land in answer to the claim. Sec. 586 of the Code of 
Civil Procedure precludes a second appeal in a suit for damages under Rs, 
500, although the suit has been instituted in the District Munsif’s Court and 
not in a Court of Small Causes, and although a question of title has been 
raised by the defendant and decided. Per Turner, C. J.—When a suit ig 
brought in a form in which it is cognizable by a Small Cause Court under 
Act XI of i865, the Court cannot decline jurisdiction if it appears that 
incidently a question of title is raised which it has not jurisdiction to de- 
termine for any other purpose than the decision of the suit before it. Un- 
der such circumstances the Court may, however, properly grant a reason- 
able adjournment that the question may be litigated and determined by the 
proper tribunal. Per Murrusami Ayyar, J.—The question, what is a suit 
of the nature cognizable in Courts of Small Causes within the meaning of 
sec. 586 of the Civil Procedure Code, has reference to the mode of adjudi- 
cation, and not to the forum; and the fact that the suit is instituted in the 
District Munsif’s Court, and not in a Court of summary jurisdiction, makes 
no difference for the purposes of that section. If the matter adjudicated 
on in a suit is only incidentally in issue or cognizable, the adjudication is 
final, whether by a Court of concurrent or limited jurisdiction, only for the 
purpose and object of that suit. Per Innes, J.—The decree of a Small Cause 
Court in a case where a question of title is raised incidentally is no bar to 
a suit upon the title under sec. 13, expl. 2, of the Civil Procedure Code, be- 
cause the Small Cause Court is nos competent to pass a decree upon the 
title.—3 Madr. 192. 


In 1856, V, a member of an undivided Hindu family, sued the defend- 
ants, and obtained a decree for the redemption of certain immoveable pro- 
perty, but the decree was never executed, At the date of that suit, V was 
the manager of the family, consisting of himself and the plaintiff N, who 
was then a minor. The decree did not provide for the foreclosure of the 
mortgage in the event of V failing to redeem. In 1878, N brought another 
suit to redeem the same property.-The lower Court held that as the former 
decree did not direct foreclosure, the relation of mortgagor and mortgagee 
continued between the parties, and that the plaintiff’s suit was not barred 
by the former decree. The defendants appealed. Held (Pinuey, J., dissen- 
tiente), reversing the decree of the lower Court, that the plaintiff’s suit was 
barred. <A decree for redemption on the default of the decree-holder to pay 
the money declared to be due within the time fixed by the decree, or, if 
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none be fixed, within the time allowed by the law for the execution of the 
decree, operates as a judgment of foreclosure, and debars the mortgagor 
from afterwards bringing a second suit to redeem the same property. A 
Hindu family is regarded as a corporation whose interests are necessarily 
centred in the manager, the presumption being that the manager is acting 
for the family, unless the contrary is shown. Before the introduction of 
the Civil Procedure Code this was so equally with regard to litigation as to 
other transactions and it was not obligatory, or even customary, for a Hindu 
manager to set forth that he sued in a representative character (as now 
required by the Code, sec. 50), or to add the co-owners as parties to the suit 
(as required by English law.) V’s suit, therefore, being broughé in 1856, 
and no fraud or collusion being alleged, bound the present plaintiff, though 
then a minor, and he could not now bring a second suit on the same cause 


of action.—7 Bom. 467. 

R, on the 30th December, 1870, obtained an ez parte decree against D, 
in execution of which he attached properties X and Y onthe 4th January 
1871. D applied for a re-hearing, which was granted ; and on the 30th of 
December 1871, a decree was again passed against D, in execution of which 
the same properties were attached on the 9th of August 1872, and purchas- 
ed at the execution-sale on the lst August 1874, by R. On the 14th Feb- 
ruary 1871, D had executed a solehnama and mortgage in favour of G, 
pleadging, among other properties, X and Y as security for a loan made to 
him by G. D having made default in payment, G obtained a decree 
against him in terms of the solehnama on the 28th February, 1871. Sub- 
sequently, D granted another mortgage of the same properties in favour of 
G. G sold his decree and mortgage to the plaintiff, who in execution 
of the decree attached properties X and Y. In these execution-proceedings 
R brought forward the fact of his purchase of the same properties in August 
1874, and his claim was allowed, and the properties X and Y released from 
attachment on the 4th March 1876. The plaintiffs had, on the 8th March, 
1872, obtained a mortgage from D,on which they had obtained a decree on 
the 28th September 1874, in execution of which they had attached X & Y ; 
but on R claiming them under his purchase in August, 1874, an order was 
made on the 10th April 1875, releasing X and Y from attachment; andin 
a suit by the plaintiff to set aside that order, they failed as to properties 
X and Y, on the ground that those properties were not included in the 
mortgage of March 1872. Ina subsequent suit brought by the plaintiffa 
against R and D, to set aside the order of the 4th March 1876, and to have 
X and Y declared liable to be sold under the decree of the 28th February 
1871: Held that the suit was not barred under sec, 2 of Act VIII of 1859 
by the decree in the previous suit, nor was it barred by sec. 7 of the same 
Act. Held also that the purchase by R in August 1874, was subject to the 
mortgage to G of the 14th February 1871.—Radhanath Kundu v. Land Mort- 
gage Bank of India, Limited.—6 Cal, 559. 

The decision by a competent Court, that an application for the execu- 
tion of a decree is barred by limitation, has the effect of res judicata; and 
although such decision may be erroneous, yet, so long as it remains unre- 
versed in appeal, it is valid and binding, and the question cannot be re- 
opened. A decision, that an application for execution is not time-barred, 
has a similar effect. On the 15th April 1868, the plaintiff applied for the 
execution of a decree held by him against the defendant, and certain 
houses were thereupon attached. In April 1869, the attachment was raised 
on the intervention of a third person. The plaintiff then brought a suit ta 
establish his right to attach the houses, and obtained a decree on the 28th 
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February 1871. An appeal was made, and the suit was finally decided in 
the plaintiff’s favour in April 1873. After the plaintiff had obtained his 
original decree, and while the appeal was pending, he applied for the sale 
of the houses in execution on the 30th November 1871, and subsequently 
made three other applications within three years of each other, the last of 
which waa dated the 30th October 1876, The Court rejected this application 
on the 28th November 1876, on the ground that the execution of the decree 
was barred, as more than three years had elapsed between the first and 
second applications (7. e,, the applications of the 15th April 1868, and 30th 
November 1871.) The plaintiff appealed against the order ; but his appeal 
was rejected, because he had failed to produce with it a copy of the order 
appealed against. The plaintiff took no further steps in that proceeding, 
but made a fresh application for execution on the 10th August, 1878. The 
Subordinate Judge rejected it, on the ground that the execution was barred, 
the matter being res judicata. In appeal, the District Judge reversed that 
order, and allowed execution. On appeal to the High Court, held, on the 
authority of Mangul Pershad Dichit v. Grija Kant Lahiri Chowdry (L. 
R. 8 Ind. App. 123) that the rules of res judicata applied, and that the 
application of the 30th November 1871 was time-barred, and a fortiori, 
every subseguent application was barred. Semble.—A proceeding in exe- 
cution is a proceeding which terminates in a decree asdefined by sec. 244 of 
the Civil Procedure Code (Act X of 1877,) and is, therefore, a suit within 
the meaning of the Code.—6 Bom. 54. 


The three defendants, G, R, and K, and their brother M, the grand- 
father of the plaintiff, were members of one family, possessing undivided 
ancestral property consisting of the villages of B, P, and S, the two former 
being situated in the Poona Zilla, and the latter in the Satara Zilla In 
1866, three defendants (each in a separate suit) sued M in the Poona Courta 
for partition of the villages of B and P. They in their plaints alluded to the 
village of S, stating that it was their own, and not subject to partition. M 
in his answer contended himself with denying the right to partition of the 
villages of B and P, and made no claim, in tho alternative, toa share in the 
ownership of S. The plaintiff, the grandson of M, now sued the defendants 
in the Satara Courts for partition of the village of S, contending that he 
was not precluded from so doing by the former proceedings in the Poona 
Courts. Held that the plaintiff’s claim was ves judicata, and that his suit 
was concluded under the provisions of the Civil Procedure Code (Act 
xX of 1877), sec. 13, expl. 1] and 2, A member of an undivided family, 
suing his co-parceners for partition of family property, is bound to bring 
into hotchpot any undivided property in his own possession, in order that 
there may be a complete and final partition, and cannot claim to with- 
hold any such property on the ground that it is situated within another 
jurisdiction, That being so, the plaintiff’s grandfather, M, having neglected 
in the previous suit to make the execution of the village of S a ground of 
defence, the judgment which followed involved the decision of every claim 
of title upon the cause of action, and must be taken between the parties as 
amounting to a positive adjudication of all such claims, including the claim 
to the village of S. No doubt, the rule that every partition-snit shall em- 
‘brace all the joint family property has been held to be subject to certain 
qualifications, as, for instance, where different portions of it lie in different 
jurisdictions, or where a portion is not available for actual partition as be- 
ing in the possession of a mortgagee ; but there is no authority for the pro- 
position that a member, who sues for partition of property in the hands of 
the defendants, can refuse to bring into hotchpot any. undivided property 
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held by himself, on the ground that it is situated within another jurisdic- 
tion. Subba Rau v. Rama Rau (3 Madr. H. C. Rep., 376) referred to and 
distinguished.—7 Bom. 272. 

A Hindu of the Southern Marata country, having two sons undivided 
from him, died in 1871, leaving a will disposing of ancestral estate substan- 
tially in favour of his second son, excluding the elder, whoclaimed his share 
in this suit, In 1861, a duit brought by this elder son against his father and 
brother to obtain a declaration of his right to a partition of the ancestral 
estate was dismissed, on the ground that he had no right in his father’s 
lifetime to compel a partition of moveables ; and that as to the immoveables 
the claim failed, because they were situate beyond the jurisdiction of the 
Court, Held, first, that this suit was not barred under Aci VIII of 1859, 
sec, 2; the proceeding of 1861 not having amounted to an adjudication 
between the brothers as to their rights in the estate arising on their father’s 
death. Secondly, that the suit was not barred under the Limitation Act, 
(XIV of 1859), sec. 1, clause 13, As to the immoveables setting aside the 
fact that the plaintiff had remained in possession of one of the houses of 
the family, which had been treated by the father as continuing to be part 
of the joint property, the decision of 1861, based as to the immoveables in 
the abseuce of jurisdiction to declare partition of them, caused this part of 
the claim to fall under the provisions of Act XIV of 1859, sec. 14, As to 
the immoveables, assuming that they could, on the question of limitation, 
be treated as distinct from the moveables, and that no payment had been 
made within twelve years before this suit by the ancestral banking firm 
to the plaintiff, the adjudication of 1861, whether in law correct or incorrect, 
had been that the elder son could not assert his rights in the moveables un- 
til his father’s death, The defendant in this suit, who had taken the bene- 
fit of that judgment, could not now insist that it did not suspend the run- 
ning of limitation on the ground that his brothers might have appealed 
from it if erroneous. So far, also, as the father’s interest was concerned, 
the succession only opened on his death. Thirdly, it having been contended 
that as » father and his sons were during his life co-parcenersin the family 
estate, one of such co-parceners being able according to the decision of the 
Courts, by act inter vivos, to make an alienation ef his undivided shares 
binding on the others, it followed that the father might dispose by will of 
his one-third share, Held that under the Mitakshara Law, as received in 
Bombay, the father could not dispose of his one-third share by will, The 
doctrine of the alienability by a co-parcener of his undivided share, without 
the consent. of his co-sharers, should not be extended, in the above manner, 
beyond the decided cases. The Bombay Court had ruled that a co-parcener 
could not, withont his co-sharers’ consent, either give or devise his share, 
and that the alienation must be for value, The Madras Court had ruled 
that although a co-parcener could alienate his share by gift, that right was 
itself founded on the right to partition, and died with the co-parcener, the 
title of other co-sharers vesting in them by survivorship at the moment of 
his death, Without a decision as to which of these conflicting views, in 
regard to alienation by gift, was correct, the principles upon which the 
Madras Court had decided against the power of alienation by will were held 
to be sound and sufficient to support that decision.—5 Bom. 48, 


A landlord, having tendered a patta at a certain rate, sued his tenants 
in the Court of the District Munsif to recover rent for Fasli 1289 (1879-80). 
The tenants pleaded that they were not bound to accept the patta tendered 
by virtue of an implied contract, which entitled them, without exchange of 
patta and muchalka, to hold the land permmnently at a lighter rent. The 
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District Munsif and, on appeal, the District Court decided that no implied 
contract had been proved by the tenants, The suit was dismissed on the 
ground that the patta tendered was not one which the tenants were bound 
to accept under Act VIII of 1865 (Madras), The Jandlord then sued in the 
Revenue Court to compel the tenants to accept a patta for Fasli 1291 (188I- 
1882), and the tenants again put forward the same plea :—Held, that the 
question whether the tenants were entitled to hold permanently at a lighter 
rate without exchange of patta and muchalka was not res judicata®y virtue 
of the decree in the former suit.—7 Madr, 145. 

In 1876 A sued K and others to recover certain lands, alleging that he 
was the karnavan of their tarwad and that the lands were granted to them 
for maintenance under an oral agreement, which had been broken by K 
having mortgaged some of the lands. This suit was dismissed. In 1881 
A sued the same defendants to recover the same lands, on the ground that 
as karnavan of the tarwad he was entitled to resume possession of the 
lands :—Held, reversing the decrees of the Lower Courts that the suit 
brought by A in 1881 was not barred by sec. 13 of the Code of Civil 
Procedure, 1877. Per Murtusami Ayyar, J.—Explanation II to sec. 13 of 
the Code of Civil Procedure, 1877, refers to the title litigated in the for- 
mer suit as distinguished from the relief claimed. Where several indepen- 
dent grounds of action are available, a party is not bound to nnite them all 
in one suit, though he is bound to bring before the Court all grounds of at- 
tack available to him with reference to the title which is made the ground 
of actiou.—7 Madr. 264. 

A decision of a Revenue Court disallowing an application to eject a 
tenant, because he has built on his Jand, does not, under sec. 13 of the Civil 
Procedure Code, bara suit in the Civil Court to have the building demolish- 
ed.—6 Al. 68. 

The plaintiff in a suit upon a certain instrument not duly stamped was 
compelled to pay the amount of duty and penalty. The defendant was the 
person bound to bear the expense of providing the proper stamp for such 
instrument, The plaintiff, with reference to sec, 41 of the Stamp Act, 1879, 
sued the defendant to recover such amount. Held that such amount conld 
not be regarded as part of the costs in the suit in which it was paid, anda 
separate suit to recover if was maintainable.—6 Al. 70. 

A Subordinate Judge, to whom an appeal is transferred under the Ben- 
gal Civil Courts Act (VI of 1871), has not the power to dispose of it in the 
manner provided by secs, 206, 207 and 208 of the N.-W. P. Rent Act, 1881: 
the District Judge alone has the power to dispose of appeals in that manner. 
Ram Prasad v. Rai Kishen followed. The plaintiffs, who claimed to be 
tenants of certain land under a lease from the zemindar, alleging that the 
defendant was their sub-tenant, under sec. 36 of the N.-W. P. Rent Aot, 
1881, caused a notice of ejectment to be served upon the latter under the 
provisions of that Act. The defendant did not make an application nnder 
that Act contesting his liability to be ejected, and the plaintifis applied under 
secs. 40 and 95 (f) of that Act for assistance to eject him. The Revenue 
Court trying this application rejected it on the ground that the defendant 
was not a sub-tenant of the plaintiffs, but a co-sharer in their tenancy. 
The plaintiffs thereupon sued the defendant in the Civil Court for a 
declaration that the latter was not a partner with them in the lease, 
and for possession of the land by his ejectment therefrom, Held that 
the relief sought in the suit by the plaintiffs was not one which a Revenue 
Court could give under any of the clauses of sec, 95 of the Rent Act, which 
presupposes an admitted relation of landholder and tenant; and therefore the 
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determination by the Revenue Court of the plaintiffs’ application for eject- 
ment of the defendant was not the decision of a Court competent to try the 
suit, and was no bar to its maintenance in a Civil Court, within the princi- 
ple of sec. 13 of the Civil Procedure Code.—6 Al. 295. 


L was the owner of a four-anna share in a village. On the Ist March, 
1880, his childless widow, R, and his nephew, B, who had separated from 
his two Wrothers, and lived for some years with both L and R, sold toS 
one-third of the four-anna share. The brothers of B sued the vendors and 
the vendee to enforce a right of pre.emption, alleging that they, as well as 
B, bad acguired and entered into exclusive possession of the estate of L as 
his heirs. Jn the second appeal in this suit the High Court held that, as 
it was proved that the four-anna share was L’s separate estate, and R had 
succeeded to it, and was in possession of it, and thus the plaintiff's had not 
established a title to, or acquired possession of, any part of the share, the 
plaintiffs were not in a position to assert a preferential claim to purchase 
the property in dispute. The plaintiffs also pleaded that the question of 
the right and title asserted by them as the actnal heirs of L should have 
been tried and determined in the suit; but the High Court rejected this 
plea on the ground that the suit had been based merely on the allegation of 
de facto possession, and that their claim was to obtain by purchase one-third 
share only, and not for any remedy in respect of their right to possession 
by inheritance of the entire four-anna estate. Subsequently to this decision, 
the same plaintiffs, alleging equal rights with B as reversionary heirs of L, 
sued the same defendants for a declaration of the incompetence of R, the 
widow, to alienate the property, and that the sale-deed might be declared, 
as against them, null and of no effect. The cause of action was stated to 
be the execution, on the lst March 1880, of the deed of sale. J/ield that 
the plea of res judicata failed The matter now substantially in issue between 
the parties, viz., the presumptive title of the plaintiffs to possession of the 
property, had not been “ hoard and finally decided” in the sense of sec. 13 
of the Civil Procedure Code. Such title was not “ alleged and denied”’ by 
the parties in that suit, within Explanation I, sec. J3. It was no matter 
which “ might and ought’’ to have been made the ground of attack in the 
former suit, within Explanation 2. The law does not require a plaintiff at 
once to assert all hia titles to property, or to be thereafter estopped from ad- 
vancing them. A plaintiff may, with the leave of the Court (sec. 44, Civil 
Procedure Code), join causes of action; but he is now here compelled todo 
so. The cause of action in the second suit, although the date of its accrual 
was the same, was separate and distinct from the cause of action asserted 
in the previous suit,—6 Al, 358. 


Certain persons, claiming by right of inheritance to C, sued B, N, A, K, 
and others for possession of certain immoveable property, and, on appeal 
to the High Court in August 1876, their claim was decreed in ful]. In the 
course of the litigation which ended in that decree, Z purchased certain im- 
moveable property from B, N, A, and K. Z was subsequently dispossessed 
of such property in execution of the decree of August 1876. He there- 
upon sued the holders of that decree for possession of the same, alleging 
that his vendors had inherited it from D ; that the figures of the total of 
C’s property given in the plaint in the former suit were erroneous ; that 
the property now in suit was not affected by that decree, and that he had 
been improperly dispossessed of it. It appeared that there was, in fact, a 
mistake in the total of extent of C’s property as stated in the plaint in the 
former suit, Held that the plaintiff, having purchased pendente lite, was 
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bound by the decree of the High Court against the persons through whom 
he claimed ; that the claim in the former suit having been decreed in fall, 
the property now in suit was then decreed to the present defendants ; and 
that the claim of the plaintiff to go behind that decree could not be enter- 
tained.—6 Al. 506. 

So long as the benami-system is recognized in this country, it is to 
be presumed, iu the absence of any evidence to the contrary, that a suit in- 
stituted by a benamidar has been instituted with the full authority of the 
beneficial owner, and any decision made in such suit will be as much bind- 
ing upon the real owner as if the suit had been brought by the real owner 
himself. Meheroonissa Bibee v. Hur Churn Bose, (10 W. R., 220,) Kalee 
Prosunno Bose v, Dino Nath Bose Mallick, (19 W. 8., 434,) and Sita Nath 
Shah v. Nobin Chunder Roy, (5 C, L. R., 102,) discussed. Ina suit for 
malikana the issue between the parties substantially raises the question 
of the proprietary right to the estate in respect of which the malikana is 
claimed, and when the question of the proprietary right has been decided 
in a previous suit between the same parties a subsequent suit for malikana 
will be barred as res judicata, In sec. 13 of Act XIV of 1882 the words 
‘in a Court of jurisdiction competent to try such subsequent suit” refer to 
the jurisdiction of the Court at the time the first suit is brought. Thus, 
when the first suit is withiu the jurisdiction of a Munsiff, and the subse- 
quent suit, by reason of an increase in value of the property, is beyond hig 
jurisdiction, such subsequent suit would nevertheless be barred, inasmuch 
as, if the subsequent suit had been brought at the time when the first suit 
was brought, the Munsiff would have been competent to try it.—10 Cal. 697, 

In 1878 A, as the auction-purchaser of a taluq, sued 35 persons for 
possession of a part of this taluq. In this suit the issues raised— (1) whether 
A. had purchased the whole taluq, or an eight-anna. share of the right, title 
ard interest of the judgment-debtors therein ; (2) as to the correctness of 
the boundaries of the taluq as given in the plaint. The Court held that A 
had purchased the right, title and interest of the judgment-debtors in the 
talugq, and as it appeared that some of the defendants were not judgment- 
debtors, and as it did not appear what portions of the taluq were held by 
the several defendants, the lower Appellate Court dismissed the suit, with 
liberty to the plaintiff to bring a fresh suit within the proper time. In 
1880 A brought a fresh suit against 16 of the same defendants and 19 
others, for possession of a portion of the same taluq. The issues raised were 
—(1} whether the suit was barred under sec. 13 of the Code; (2) whether 
A had purchased the whole or a portion of the taluq ; (3) whether the de- 
fendants were in possession of all the disputed lands, and, if not, what por- 
tions of the taluq were held by the several defendants ; (4) as to the cor- 
rectness of the boundaries of the taluq. The Munsiff held that the suit was 
not barred, and on the merits gave Aa decree. The Subordinate Judge 
held that the suit was barred, and refused to go into the merits. Held, that 
the question, whether A had purchased the whole or only a portion of the 
taluq, was res judicata, but that the question, as to what lands A was entit- 
led to by virtue of his purchase having been left undecided in the former 
suit, A was entitled to a decision on that point.—10 Cal. 856. 

Through ignorance of the position of affairs, one only of two persons, 
joint owners in a property, was sued for a debt for which the property had 
been pledged by the person sued, and a decree was obtained and execution 
issued against the property ; and in such execution proceedings the other 
sharer put in a claim, and obtained an order releasing her share of the pro- 
perty from attachment. A second suit was then brought by the judgment- 
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creditor against both sharers, for the purpose of making the share of the 
co-sharer, who had not been previously sued, available to satisfy the defen- 
dant, and praying: that the order releasing the property from attachment 
might be set aside. Held, that such a suit would lie, and would not be bar- 
red as res judicata.—10 Cal. 924, 


Where a Division Bench of the High Court decided, as a point of law, 
that a property had not passed under a certain deed of sale, and subse- 
quently the decision on that point of law was in another case disapproved 
of by a Full Bench, the decision of the Division Bench, (where the same 
plaintiff has again sued to recover the same property relying on the same 
deed of sale) is no less a res judicata, because it may have been founded on 
an erroneous view of the law, or a view of the law which a Full Bench has 
subsequently disapproved.—10 Cal. 1087. 

See I. L. R., 11 Al. 386, noted under sec. 93 of the Transfer of Pro- 
perty Act; 15 Madr. 336, noted under sec. 17 of the Registration Act ; 14 
Bom. 408, noted under sec. 18 of the Limitation Act; 14 Madr. 1, noted uns 
der sec. 14 of Act XX of 1863. (Religious Endowments Act.) 17 Cal. 968 
noted under sec. 211. : 


When foreign judgment , i 1 
no barto suit in British 14 No foreign judgment shall ot aa 
tndia. ate asa bar to a suit in British India— 


(a) if it has not been given on the merits of the case : 

(5) if it appears on the face of the proceedings to be 
founded on an incorrect view of international law or of any 
law in force in British India: 

(c) if it is, in the opinion of the Court before which it is 
produced, contrary to natural justice : 

(d) if it has been obtained by fraud : 

(e) if it sustains a claim founded on a breach of any law 
in force in British India. 


Where a suit is instituted in British India on the judg- 
ment of any foreign Court in Asia or Africa except a Court 
of Record established by Letters Patent of Her Majesty or 
any predecessor of Her Majesty or a Supreme Consular Court 
established by an Order of Her Majesty in Council, the Court 
in which the suit is instituted shall not be precluded from in- 


quiry into the merits of the case in which the judgment was 
passed. *f 
: ; Wotes. 

This section applies to Provincial Small Cause Courts. 

Where a suit is institated against a Collector and another person, and 
the Collector does not appeal, held that the question of the District Court’s 
Jurisdiction to entertain the suit being a ground common to all the parties 
affected by the judgment, it is open to the other person to object that the 
plaint did not disclose a cause of action against the Collector, and that the 
District Court consequently had not jurisdiction.—10 Bom. H. C, R., 194. 
or poe Spee oe has been added by the Civil Procedure Code Amendment Act (VII 

+ This para does not extend to Provincial 5S. C. Courts, 
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_ _Where the plaintiff alleges the defendant to be amenable to the juris- 
diction of the Court, and the defendant denies its jurisdiction, held that 
the parties should be allowed to go into evidence to support their allegations, 
and the Court ought not to have rejected the plaint, without recording its 


reasons for the same, or taking evidence on the point, under sec. 8, Act XI 
of 1841.—1 Agra H. C. R., 222. 


The High Court pointed out the necessity of a Court showing its 


jurisdiction and competency on the face of all its proceedings._—_8 W. R., 
Cr., 45. 


Courts, having jurisdiction over the subject-matter of a suit in which 
a right is asserted, have also jurisdiction over a supplemental suit in which 
the plaintiff seeks to follow out that right.—16 W. R., 240. 


_A jadicial investigation of allegations and facts sufficient to guide the 
Court should precede the admission or rejection of jurisdictign.—Nusrun 
Beebee v. Watson & Co., 3 W. R., 215 ; See Huree Persad Malee v, Koonjo 
Behary Shaha, Marsh, 99 ; 1 Hay 238 ; and Ishan Chunder Roy v. Varruck 
Chunder Banerjee.—18 W. R., 238. 


An ex-parte judgment of a French Court against a native of British 
India, not residing in French territory, upon a cause of action which arose 
in British India, imposes no duty on the defendant to pay the amount de- 
creed so as to bar a suit in British India.—I. L. R., 4 Madr. 359. 


A suit upon a foreign judgment is not cognizable by a Court of Small 
Causes established under Act XI of 1865.—6 Madr. 191. 


The judgment of a foreign Court, obtained on a decree of a Court in 
British India, is no bar to the execution of the original decree.—7 Cal. &2 


An Appellate Court cannot treat a plea to jurisdiction as a technical 
plea which may be disregarded if the Court is satisfied with the decision on 
the merits.—-6 Madr. 192; 6 W. R., 289. 


K sued C, who resided in British India, upon a bond executed by C 
in favour of K. within the territory of P, a Native State, and obtained a 
decree. Waving obtained satisfaction in part, K sued C upon the judg- 
ment of the Court of P in a British Indian Court at T. Held, reversing the 
decrees of the Lower Courts, that the Court at P had jurisdiction, and that 
K could sue upon the judgment of that Court in the Court at T.—7 Madr. 
105. 


The distinction made for the purposes of limitation between suits, ap- 
peals, and applications by the Limitation Acts, has no bearing upon a ques- 
tion of jurisdiction.—5 Bom. 680. 


In a suit upon the judgment of a Court at Bastar, it appeared that in 
the suit in which the judgment was pronounced, the defendant took no 
objection as to the jurisdiction of the Court, and that he carried on business 
by his agentin the Bastar territory, and that a decree was passed for the 

laintiff after evidence adduced on both sides in the ordinary way :—Held, 
(1) that the defendant was not entitled to have the case re-heard (2) that 
the defendant was not entitled to take objection to the jurisdiction of the 
Bastar Court.—15 Madr. 88. 


$0 
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CHAPTER II. 
OF THE PLACE oF SUING. 


Hehe tastes ae te 15. Every suit shall be instituted in 
be instituted. the Court of the lowest grade competent 
to try it. 


' Notes. 

This section applies to Provincial Small Cause Courta. 

Act IX of 1861 does not debar a District Munsif’s Court from enter- 
taining a suit by a Hindu father to recover possession of his minor son alleg- 
ed to be illegally detained by the defendant.—I. L. R., 9 Madr. 81. 

In a suit to declare title to four paid offices in a temple, the plaintiffs 
asked that the issues with regard to three of them should not be tried, but 
on cross-examination asserted right to them. Held that the plaintiffs were 
not shown to have relinquished their claim on the three offices for the pur- 
poses of the suit. On findings that the fourth office carried with it the 
right to the other three, and that united value of the four offices exceeded 
the jurisdiction of the District Munsif, held that the District Munsif had 
no jurisdiction to entertain the suit, and that the plaint should be returned 
for presentation in the proper Court.—10 Madr, 371, 

The term ‘‘Court of lowest grade” in Civil Procedure Code, see. 15, 
refers only to Courts to which the Civil Procedure Codeis applicable, and 
consequently Small Cause Courts have concurrent jurisdiction with Courts 
of Village Munsifs to hear suits which are congnizable by the latter.—13 
Madr. 145. 

On the hearing of a suit in the Court of first instance, the Court came 
to the conclusion that the value of the property in dispute placed the claim 
beyond the jurisdiction of the Court ; the suit was therefore dismissed with 
costs. On appeal this decision was reversed with costs, on the ground that 
the plaint ought to have been returned to the plaintiff for presentation in 
the proper Court. The defendant appealed to the High Court :—Held that 
the defendant ought to have been allowed his costs in both Courts, and 
that he was entitled to an appeal on that ground.—12 Cal. 271. 

Sec. 15 of the Civil Procedure Code does not preclude a Subordinate 
Judge from trying a suit within the jurisdiction of the Munsiff’s Court. 
Ledgard v. Ball, L, R., 13 T. A, 134, distinguished. The words “not affect- 
ing the jurisdiction of the Court” in sec. 578 of the same Code mean “ not 
affecting the competency of the Court totry.” The error in instituting a 
suit in a Subordinate Judge’s Court instead of in that of the Munsiff is not 
an error which affects the jurisdiction of the former Court within the mean- 
ing of sec. 578.—-17 Cal. 155. 

The plaintiff, who was & money-lender residing within the limits of the 
Ahmedabad Cantonment, sued the defendants, who resided within the juris 
diction of the City Small Cause Court at the same place, upon a bond exe- 
cuted by them at the Cantonment. He presented his plaint to the Can- 
tonment Magistrate, whose pecuniary jurisdiction extended to Rs. 200 
only; but that officer, beiug of opinion that the suit was cognizable by the 
City Small Cause Conrt, returned it to the plaintiff, who subsequently pre- 
sented it to the Judge of the City Small Cause Court, whose pecuniary 
jurisdiction extended to Rs. 500, On reference by him to the High Court, 
held that both the Courts had jurisdiction to try the suit, but that the 
Court of the Cantonment Magistrate was to be regarded as the Court of 
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Jower grade, and, therefore, under sec. 15 of the Civil Procedure Code (Act 
XIV of 1882), was the proper Court to try the suit.—12 Bom. 169. 


Per Pernenam, C. J., and Broonursr, Maumoop, and Dornoir, JJ.— 
The object of secs. 19 and 20 of the Bengal Civil Courts Act, 1871, was to 
create in the District Judge, Subordinate Judge, and Munsif, concnrrent 
jurisdiction upto Rs. 1,000. Per Peineram, C. J.—Sec. 15 of the Civil Pro- 
cedure Code is a proviso to those sections. The word “ shall’? in that sec- 
tion is imperative on the suitor. The word is used for the purpose of pro- 
tecting the Courts. The suitor shall be obliged to bring his suit in the 
Court of the lowest grade competent to try it. The object of the Legisla- 
ture is that the Court of the higher grade shall not be over-crowded with 
suits. Whenever an Act confers a benefit, the donee may exercise the same 
or not at his pleasure. The proviso is for the benefit of the Court of the 
higher grade, and it is not bound to take advantage of it. If it does not 
wish to try the suit, it may refuse to entertain it, If it wishes to retain 
the suit in its Court, it may do so; it is not bound to refuse to entertain it. 
Per Durnoit, J.—The words in sec. 57 of the Civil Procedure Code “ shall 
be” are an instruction which the Court is bound to follow; and they are, 
therefore, a restraint upon jurisdiction. The effect, therefore, of the con- 
current jurisdiction of Subordinate Judges and Munsifs is not to allow to 
a Subordinate Judge discretion as to accepting or not accepting for trial by 
himself suits cognizable by the inferior tribunal. Bropaurst and Maumoop, 
JJ.—Sec. 15 of the Civil Procedure Code isa rule of Procedure, not of 
jurisdiction ; and whilst it lays down thata suit shall be instituted in the 
Court of the lowest grade, it does not oust the jurisdiction of the Courts of 
higher grades. Russick Chunder Mohunt v. Ram Lal Shaha (22 W. R., 
301), Sircar v. Begum Bibi (25 W. R, 219), followed, Per Oupririp, J.— 
Sec. 15 of the Civil Procedure Code is a provision entirely of procedure as 
distinct from jurisdiction, and its effect on sec. 19 of the Bengal Civil Courts 
Act is that the jurisdiction of the District Judge and Subordiuate Judge 
extends to all original suits cognizable by the Civil Court, subject in its 
exercise to a certain procedure, namely, that the suits be instituted in the 
Court of the lowest grade competent to try them, Held, therefore, by 
PrerTueramM, C, J., and OtprigeLp, Bopuursr and Maumoop, JJ., where a Sub- 
ordinate Judge had tried a suit which a Munsif, a Court of a lower grade, 
might have tried, that the Subordinate Judge had not acted without juris- 
diction. The plaint in such suit had been in the first instance presented to 
the Munsif who had returned it, to be presented to the Subordinate Judge. 
Per Duruoit, J.—The Decree of the Subordinate Judge would not be liable 
to be reversed in appeal for want of jurisdiction, for the jurisdiction was 
there, though it ought not to have been exercised. This view of the matter 
was consistent with the received canon of construction, that unless the Legis- 
lature uses negative words, or words showing an intention to treat the obser- 
vance of a rule of procedure as essential, the rule will ordinarily be treated 
as adirection only. Under the circumstances, therefore, the District Judge 
had, in appeal, correctly refused to entertain the plea of defect in jurisdic- 
tion, Per Manmoop, J.—The institution of a suit ina Court of higher grade 
than the Court which is competent to try it is not a question either as to the 
jurisdiction or affecting the merits of the case. It is a question of the kind 
provided for by sec. 578 of the Civil Procedure Code, and the irregularity 
is not one which affects “the merits of the case or the jurisdiction of the 
Court” within the meaning of the section. The plea of want of jurisdiction 
can be entertained for the first time at any stage of a suit, provided there 
is on the record sufficient material to substantiate it.—7 Al. 230. 
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For the purpose of determining the question of jarisdiction the valu- 
ation of a suit should be computed according tothe market-value of the 
subject-matter of the suit, and not according to the special rules applicable 
to valuation fixed in Act VII of 1870.—1 Bom. 543. 

The valuation of suits, for the purpose of jurisdiction, is perfectly dis- 
tinct from their valuation for the fiscal purpose of court-fees. Therefore 
_Court-fees Acts, which are fiscal enactments, are not to be resorted to for 
construing enactments which fix the valuation of suits for the purpose of 
determining jurisdiction.—4 Bom. 515, (F. B.) 


Where a person has preferred a claim to property attached in execution 
of a decree on the ground that such property is not liable to such attach- 
ment, and an order is passed against him, and he sues to establish his right 
to such property: Held that the value of the subject-matter in dispute in 
such snit, for the purposes of jurisdiction, will be the amount of such de- 
cree.—2 Al. 799. 

See. 6 of Act VIII of 1859 (corresponding with secc. 15 of Act X of 
1877), which provides that ‘‘ every suit sball be instituted in the Court of 
the lowest grade competent to try it,” does not affect the jurisdiction of a 
subordinate Judge to try a suit wherein several causes of action are joined, 
the cumulative value of which is over Rs. 1,000 ; notwithstanding that, if 
separate suits had been brought on these several causes, such suits must 
have been instituted in the Court of the Munsif.—6 Cal. 6. 


A suit was broughittfor a dissolution of partnership between plaintiff 
and Ist defendant, and for an account as between them. It was alleged in 
the plaint that plaintiff and 1st defendant entered into partnership in 1864 
to work a jungle in the North Arcot district which had been leased to plain- 
tiff for three years. That 4th defendant was subsequently admitted a part- 
ner, and that the contract was carried on under the style of R. T. and Co, 
That in March 1867, 4th defendant took up a contractin Madras, and an- 
other general partnership was established, of which plaintiff and Ist de- 
fendant were members ; that the funds of the lst firm became incorporated 
in the 2nd firm, which was styled K. T. and K., and that this firm under- 
took several contracts in Madras and Chingleput. Finally, that the cause 
of action was the refusal of lst defendant to account, and accrued in North 
Arcot district, where all the defendants resided permanently. The District 
Judge dismissed the suit on the ground that, under sec. 265 of the Indian 
Contract Act, he had no jurisdiction. Held on appeal that the District 
Court of North Arcot had jurisdiction, as the defendants were residents 
within the district. That the provision in the Contract Act is permissive, 
and does not prohibit a suit elsewhere than at the place where the partner- 
ship was carried on if a sufficient ground of jurisdiction exists.—1 Madr. 


340. 

A. testator bequeathed the income of his “‘ altamgha,” “‘ zemindari,” and 
“ thikadari” lands, situate in the districts of Dehli, Hissar, and Buland- 
shahr, to his five sons in equal shares, and to their issue ; directing that one 
of the sharers should manage the estate, accounting yearly to the others, 
and receiving ten per cent. per annum, The lands described as “ altam- 
gha” were in the Bulandshahr district, within the local limits of the juris- 
diction of the Civil Court of Meerut; and on them an establishment was 
maintained at the expense of the estate. At Hansi, in Hissar, there 
was also a residence belonging to the estate, and another at Dehli, The 
will directed that the brothers might, if they liked, live together at Bi- 
laspur, and build houses “ with mutual consent in the “ altamgha and zemin- 
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dari,’”’ also that certain memorials of the testator were to be retained by the 
manager at Bilaspur, At this place the manager used to stay occasionally, 
though travelling, for the most part, about the estate during the cold 
weather. No particular place for rendering the yearly accounts was fixed, 
either by contract or in practice ; but they were rendered by the manager 
to the skarecrs at different times and in different places, including Debh, 
Bilaspur, and in Hansi; at which last place, it being the sadar station of 
Hissar, the older records of the estate were kept. When this suit was 
brought, the manager was actualiy residing at the hill station of Mus- 
soorie, in the Saharanpur district, for the hot weather ; and in his an- 
swer he stated that the unsettled accounts were open to inspection by the 
sharers at Bilaspur. Heid that a person*might “ dwell’ within the meaning 
of Act VIII of 1859, sec. 5, at more places than one ; and that, on the evi- 
dence, this manager so dwelt at Bilaspur as to make him subject to the 
jurisdiction of the Mecrut Court in this suit. It was, accordingly, not ne- 
cessary to consider whether he was or was not also subject to that Court’s 
jurisdiction by reason of the cause of action having arisen within its local 
limits ; nor was it necessary to consider whether he had or had not such a 
dwelling place at Hansi as would have rerdered him subject to the juris- 
diction of the Hissar (Panjab) Courts. Other questions disposed of in the 
Court of first instance having remained undecided by the High Court, which 
dealt with the question of jurisdiction alone, were considered with reference 
to whether there had or had not been shown any good reason for revers- 
ing or varying the order of the original Court. Among these, the question 
whether the manager’s commission was to be calculated on the gross rental 
of the estate, or on the income divisible among the sharers, was held to be 
settled by the indication of the latter mode of calculation in the will.—3 


Al, 91, 
See I. L. R., 8 Cal. 483, noted under sec. 43 ; 15 Madr. 241 noted un- 


der sec, 439. 

Se ate ies Sha eagles 16. Subject to the pecuniary or 
where subject-matter situ- other limitations prescribed by any law, 
i suits 

(a) for the recovery of immoveable property, 

(6) for the partition of immoveable property, 

(c) for the foreclosure or redemption of amortgage of im- 
moveable property, 

(d) for the determination of any other right to, or interest 
in immoveable property, 

(e) for compensation for wrong to immoveable property, 

(f/) for the recovery of moveable property actually under 
distraint or attachment, 

shall be instituted in the Court within the local limits of 
whose jurisdiction the property is situate : 

Provided that suits to obtain relief respectirig, or compen- 
sation for wrong to, immoveable property, held by or on be- 
half of the defendant, may, when the relief sought can be en- 
tirely obtained through his personal obedience, be instituted 
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either in the Court within the local limits of whose jurisdiction 
the property is situate, or in the Court within the local limits 
of whose jurisdiction he actually and voluntarily resides, or 
carries on business, or personally works for gain. 


Explanation.—In this section “‘property”? means property 
situate in British India. 
Notes. 
This section applies to Provincial Small Cause Courts. 


A Court bas no jurisdiction, in execution of a decree, to sell property 
over which it has no territorial] jurisdiction at the time it passed the order 
of sale. The decree-holder at a sale under a mortgage decree purchased 
the mortgaged property with leave of the Court, Before the order of sale 
was passed, the mortgaged property had been transferred by an order of 
Government to the jurisdiction of another Court. Held by the Full Bench: 
—That the sale must be set aside as being without jurisdiction. Kamini 
Soondari Chowdhrani v. Kali Prosonno Ghose, L. R., 12 0. A., 215; 1. L. 
R., 12 Cal. 225, followed.—I. L. R., 17 Cal. 699. 


A mortgaged at Calcutta to B his sayer compensation, payable at the 
General Treasury at Calcutta in respect of a certain hat within the Diamond 
Harbour sub-division. In a suit to enforce the mortgage bond in the Court 
of the Munsiff of Diamond Harbour, held, that sayer compensation did not 
partake of the nature of malikhana, that it was not immoveable property 
or any interest in immoveable property within the meaning of section 16 of 
the Code of Civil Procedure, and that therefore the Munsiff had no juris- 
diction to entertain the suit.—19 Cal. 8. 


In 1879 R gave J a bond containing a simple mortgage of immoveable 
property. Subsequently R and P jointly gave D a bond containing a simple 
mortgage of the same property. In 1881 D obtained a decree for the sale 
of the property under his mortgage, and it was put up for sale and pur- 
chased by the plaintiffs. In 1852 J obtained a decree in the Court of the 
Munsif of G, (within the local limits of whose jurisdiction the property was 
not situated) for enforcement of his mortgage-bond by sale of the property. 
The plaintiffs objected to the sale, and, their objection having been dis- 
allowed, brougbt a suit for cancellation of J’s decree, so far as it ordered 
the sale :—Held that J’s decree could only be regarded as a simple money- 
decree, because, as shown by sec. 16 of the Civil Procedure Code, the Munsif 
had no power under the law to direct enforcement of hypothecation against 
immoveable property situate beyond the local limits of his jurisdiction, and 
neither the proviso to sec. 16 nor sec. 20 of the Code met the circumstances: 
— Held, therefore, that the plaintiffs were entitled in ‘this suit to have it 
declared that J’s decree was a simple money decree only, on ‘the basis of 
which no process in execution could issue in respect of the property in dis- 
pute to oust-the plaintiff’s possession from any part of it.—8 Al. 117, 


In a suit for foreclosure or sale of immoveable property, it appeared 
that the mortgagee had conveyed the mortgaged premises to trustees. The 
summons to one of the trustees was personally served upon his duly con- 
stituted agent, who was at the time of service in charge of the mortgaged 
premises. Held that the service was sufficient, the suit being one to obtain 
“‘ relief respecting immoveable property” within the meaning of sec. 16 of 


Act XIV of 1882.—9 Cal. 733. 
Held that, though both suits were properly cognizable by the Court at 
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Cawnpore, yet the Sadr Court’s order, which if was competent to pass un- 
der sec. 6, Act VIII of 1859, gave jurisdiction to the Principal Sadr Amin 
of another district, whose decision was not liable to bo set aside for want 
of jurisdiction, in reference to the provisions of sec. 5 of that enactment,— 


1 Agra H.C. R., 178. 
16A4.* (1) When itis alleged to be uncertain within 
Ge haste local of the jurisdi ction of which of two 
Place for institution of : 
anit where local limits of OY more Courts any immoveable property 
jurisdiction of Courts are 4g situate, any one of those Courts may, 
muse es if satisfied that there is ground for the 
alleged uncertainty,record a statement to that effect, and there- 
upon proceed to entertain and dispose of any suit relating to 
that property, and its decree in the suit shall have the same 
effect as if the property were situate within the local limits of 
its jurisdiction : 

Provided that the suit is dne with respect to which the 
Court is competent as regards the nature and value of the suit 
to exercise jurisdiction. 

(2) Where a statement has not been recorded under sub- 
section (1), and an objection is taken before an appellate or 
revisional Court that a decree or order in a suit relating to 
such property was made by a Court not having jurisdiction 
where the property is situate, the appellate or revisional Court 
shall not allow the objection if in its opinion there was, at the 
time of the institution of the suit, any reasonable ground for 
uncertainty as to the Court having jurisdiction with respect 
thereto. ; 

17%. Subject tothe limitationsafore- 
ee te ae said, all other suits shall be instituted in 
cause of action urose,—C< «Court: within the local limits of whose 

jurisdiction 


(a) the cause of action arises, or 

(4) all the defendants, at the time of the commencement 
of the suit, actually and voluntarily reside, or carry on busi- 
ness, or personally work for gain ; or 

(c) any of the defendants, at the time of the commence- 
ment of the suit, actually and voluntarily resides, or carries 
on business, or personally works for gain: provided that either 
the leave of the Court is given, or the defendants who do not 
reside, or carry on business, or personally work for gain, as 
aforesaid, acquiesce in such institution. 


* This section has been inserted by the Civil Procedure CodeAmendment Act (VII 
Of 1888), sec. 6. 
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Explanation J.—Where a person has a permanent dwelling 
at one place, and also a lodging at another place for temporary 
purpose only, he shall be deemed to reside at both places in 
respect of any cause of action arising at the place where he 
has such temporary lodging. 

Explanation II.—A Corporation or Company shall be 
deemed to carry on business at its sole or principal office in 
British India, or, in respect of any cause of action arising at 
any place where it has also a subordinate, office, at such place. 

Explanation I11.*—In suits arising out of contract, the 
cause of action arises within the meaning of this section at 
any of the following place, namely :— 

(i) the place where the contract was made ; 

(ii) the place where the contract was to be performed, 
or performance thereof completed : 

(ii1) the place where in performance of the contract any 
money to which the suit relates was expressly or impliedly 
payable. 


Illustrations. 


(a) A is a tradesman in Calcutta. B carries on business in Delhi, B, 
by his agent in Calcutta, buys goods of A, and requests A to deliver them 
to the East Indian Railway Company. <A delivers the goods accordingly 
in Calcutta. A may sue B for the price of the goods either in Calcutta, 
where the cause of action has arisen, or in Delhi, where B carries on busi- 
ness. 

(6) <A resides at Simla, Bat Calcutta, and C at Delhi. A, B, and C, 
being together at Benares, B and C make a joint promissory note payable 
on demand, and deliver it to A. A may sue Band C at Benares, where 
the cause of action arose. He may also sue them at Calcutta, where B re- 
sides or at Delhi, where C resides ; but in each of these cases, if the non- 
resident defendant objects, the suit cannot be maintained without the leave 
of the Court, 

Wotes 

This section applies to Provincial Small Cause Courts. 

In all applications under sec. 4, Act XXIII of 1861, in suits brought 
on a bond or other document, the place at which the document was execut- 
ed must be definitely stated.—-7 M. H. C. R., (App.) 34. 

The actual presence of the defendant within the jurisdiction of the 
Court is not necessary, if he was there dwelling at the commencement of 
the suit, anda temporary dwelling is sufficient to give jurisdiction to a 
Small Cause Court.—5 M. H. C. R., 101. 


Mere casual presence, or even residence for a temporary purpose, 
withont the intention of remaining, is not dwelling within the jurisdiction 
of a Small Cause Court within the meaning of sec. 4 of Act XLII of 1860, 
A person resided at Coimbatore, but had some cultivated land within the 


* This explanation (iii.) has been inserted by the Civil Procedure Code Amendment 
Act VII of 1888), sec. 7. : 
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local jurisdiction of Ootacamund, to which place he came to answer another 
demand against him. Held that he did not dwell within the jurisdiction 
of the Ootacamund Small Cause Court.—2 M. H.C. R., 304. 

The defendant, an officer in a regiment stationed at Vellore, was sued 
for money due for the rent of a house occupied by him at Madras. While 
absent on leave on medical certificate, he rented the plaintiff’s house at 
Madras, where he was residing at the time of the institution of the suit ; 
but he returned to Vellore previous to the hearing of the suit. The Small 
Cause Court Judge of Vellore held that the defendant was dwelling at 
Vellore at the time of the institution of the suit within the meaning of sec. 
8, Act XI of 1865. Held that there was nothing in point of law to prevent 
the Judge from affirming his jurisdiction.—5 M. H. C. R., 471. 


An order from the High Court was necessary to enable a Court of Small 
Causes to entertain a suit against several obligors, one of whom, at the time 
of filing the plaint, was neither resident nor personally working for gain 
within the limits of its jurisdiction, Such order should be applied for after 
the reception of the plaint, upon a staternent of the circumstances of the 
particular case. Sec. 21 of Act XLII of 1860 was to have the same oper- 
ation as if Act XXIII of 1861 had formed part of Act VIII of 1859 when it 
became law.—1M. H.C. R., 103. 


Since the passing of the Madras Civil Courts Act (IIT. of 1873) the 
general control over all the Civil Courts is vested in tbo District Judge to 
whom the application should be made. It is only in cases where the defend- 
ant is beyond the local jurisdiction of the District Court, and the Court 
before whom the suit is instituted has not otherwise jurisdiction under 
Act XI of 1865, sec. 8, that a reference to the High Court is necessary.— 
$M. H.C. R., (App.) 10. 


A suit for debt against two defendants, whose liability was joint, but 
one of whom at the time of filing the plaint was neither resident nor per- 
sonally working for gain within the limits of the jurisdiction, might be 
tried by a Small Cause Court within whose jurisdiction the other defendant 
was resident at the time of the commencement of the suit, provided an 
order was obtained from the High Court under sec. 4 of Act XXIII of 
1861.—3 M. H. C.R., 374, 


A servant residing within the jurisdiction of one Small Cause Court, 
who has a family-house within the limits of the jurisdiction of another 
Small Cause Court in which his father lives, and which he himself occa- 
sionally visits, does not dwell within the local limits of the latter Court 
within the meaning of sec. 8 of Act XI of 1865, and, although the cause of 
action may have arisen there, a suit against him will not lie in that Court. 
—10 Bom. H. C. R., 409. 


Where a pleadr resides within the limits of acantonment, and practises 
as a pleader within the jurisdiction of a Small Cause Court, both the Canton- 
ment Magistrate and the Small Cause Court Judge have concurrent juris- 
diction over him to the amounts respectively cognizable by them.—4 Bom. 
H.C. R.,(A. C.) 187. 

The provisions of sec. 4 of Act XX III of 1861 were applicable to Courts 
of Small Causes in the mofussil.—6 Bom. H. C. R., (A. C.) 256. 

Although a defendant may be temporarily absent from his dwelling- 
house, yet if he retains the same, he will be held to dwell there within the 
meaning of the Small Cause Court Act XI of 1865. To dwell in a place is 
to have one’s permanent abode there.—3 N.-W. P. H. C. R., 121. 
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In the case of a person attached to a regiment stationed at Shahjehan- 
pore, who had been gazetted to two years’ furlough in India, served with 
a summons issued out of the Small Cause Court at Meerut whilst attending 
a race meeting at the latter place in respect of a debt contracted beyond 
the jurisdiction of that Court, held that, if he had not availed himself of 
furlough, but was only present on short leave at Meerut, he was not dwell- 
ing within the jurisdiction of the Meerut Court, or, if having availed him- 
self of furlough, he retained his permanent residence at Shahjebanpore, and 
merely visited Meerut for a few days, he was in that case also not dwelling 
at Meerut, but if, having availed himself of furlough, and having retained 
no permanent place of residence at Shahjehanpore, not having any perma- 
nent place of residence elsewhere, he attended the race meeting at Meerut 
with the intention of leaving that place after the races, and of proceeding 
elsewhere in the enjoyment of bis furlough, in such case he must be held 
to have been dwelling at Meerut when the summons was served.—4 N.-W. 


P. H.C. R., 25. 

Where the cause of action occurs in the jurisdiction of a Court other 
than that in which the suit is brought, the plaintiff must, under the provi- 
sion of sec. 17, Act X of 1877, show that the defendant, at the time of the 
commencement of the suit, actually and voluntarily resided or carried on 
business, or personally worked for gain, within jurisdiction of the Court in 
which the suit was brought.—6 C. L. R., 417. 

Temporary imprisonment beyond the jurisdiction of a Small Cause 
Conrt was held not to bar the jurisdiction of that Court in respect of de- 
fendants who formerly resided within its jurisdiction, and whose families 
continued to reside within it, the inference from the latter fact being that 
the defendants had an intention of returning to their former place of abode 
on the termination of their imprisonment.—7 W. K., 349. 


A suit against a woman living under the protection of her husband is 
not cognizable in a Small Cause Court, if at the time of the commencement 
of the suit, the husband does not dwell, nor personally or through a servant 
or agent carry on business, or work for again, within the local limits of 
the jurisdiction of the Court.—10 W. BR., 240. 

A person, who carries on business at a place by a commission-agent, 
to whom he orly consigns goods, cannot be said to carry on business or per- 
‘sonally to work for gain within the local limits of a Court where the com- 
mission agent resides.—11 W. R., 530. 

A suit against an Agent to the Governor-General, on the part of 
Government, is substantially a suit against Government, and ought, under 
‘sec. 9, Act XI of 1865, to be brought in a Court having jurisdiction at the 
seat of Government.—-10 W. R, 142. 


A suit by a gumashta for excess expenses incurred by him over and 
above the amount of rents collected by him was held to be cognizable in 
the Small Cause Court, notwithstanding that the nature of the defence 
mig at render it necessary to investigate the accounts of the mehal.—7 W. 

“3 s : 
On the 29th May 1873 one T drew from the hands of a shroff a sum of 
money which had been deposited by him in the name and to the credit of a 
third person. On the death of such third person his heirs sued the shroff 
to recover the sum deposited, and on the 30th January 1878 obtained a 
decree, in satisfaction of which the shroff paid the decretal money into 
Court on the 15th January 1883. On the Sth February 1884, the shroff 
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sued T, the heirs of the third party, and another person (who owned to 
having received some of the money from T ), to recover the sum he had 
been compelled to pay under the decree of 1873. Held that the plaintiff's 
cause of action arose at the time when he actually paid down the money of 
the 15th January 1883, and that the suit therefore was not barred by limit- 
ation.— I. L. R., 13 Cal. 155. 

Sec. 65 of 21 & 22 Vic., c. 106, does not constitute the Secretary of 
State a body corporate, but simply lays down that that officer and depart- 
ment are to be sued as @ body corporate. A suit, therefore, brought against 
the Secretary of State is not one against any person or any real body cor- 
porate, but is one brought against a nominal defendant, such nominal de- 
fendant being put upon the record merely to enable the plaintiff to obtain 
the remedy secured to him by sec. 65, The words ‘‘ cause of action in sec. 
12 of the Letters Patent, 1865, mean all those things necessary to give a 
right of action ; and in 8 suit for breach of contract, where leave bas not 
been obtained to sue under that section, it must be establisbed that the con- 
tract as well as the breach have taken place within the local limits of the 
Court, The work carried on by the Government of India in governing the 
country, in salt, opium, &c., although carried on by Government officers 
in charge of the several departments of Government, is not, properly speak- 
ing, business carried on by Government, but work carried on for the 
benefit of the Indian Kxchequer. The words of sec. 12, *‘ carry on business 
or personally work for gain,” are, however, inapplicable to the Secretary 
of State for India in Council.—14 Cal. 256. 


The fixed and permanent home of a’man’s wife and family, and to which 
he has always the intention of returning, will constitute his dwelling-place 
within the meaning of sec, 5 of Act VIII of 1859, and sec. 4 of Act XXIII 
of 1861,—1 Al. 51. 


An application was made to the District Judge of Allahabad, under 
sec, 1 of Act IX of 1861, by a relative of a minor, alleging that the minor 
had, by the acts and witb the connivance and assistance of the defendants, 
at Allahabad, been removed from the plaintiff’s custody and guardianship 
at Allahabad, and praying for the minor’s restoration thereto. At the time 
when the application was made, the minor was at Lahore. Held that, un- 
der secs. 1, 4 of Act IX of 1861, read with sec. 17 of the Civil Procedure 
Code, the application was cognizable by the District Judge of Allahabad, 
where the cause of action arose ; and that, even apart from sec. 17 of the 
Code, the minor having been in the custody and guardianship of a person 
within the jurisdiction of the Judge of Allahabad, that officer had full juris- 
diction to deal with the application.—12 Al, 213. 


Where a promissory note is executed in one district, and it is agreed 
that the amount of the note shall be paid in another, the Courts of the 
latter district have jurisdiction to entertain a suit on the note. The illus- 
trations to sec. 17 of the Code of Civil Procedure afford no safe guide as to 
what is meant in the Code by the term ‘cause of action.” Gopi Krishna 
Gossami v, Nil Komul Banerjee (13 B. L. R., 451; 22 W. R., 79), Mahomed 
Abdul Kadar v. E. I. Ry. Co. (I. L. R., 1 Madr. 377), and Vaughan v, 
Weldon (L. B., 10 C. P. 48), approved.—9 Cal. 105. 

The expression ‘‘ cause of action,” as used in sec. 17 of the Civil Pro- 
cedure Code, does not mean whole cause of action, but includes material 
part of the cause of action. In a suit for compensation for breach of # con- 
tract, the making of the contract is a material part of the cause of action, 
Held, therefore, where a contract was made at C, and broken at A, that 
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the Court at C had jurisdiction to try the suit for compensation for the 
breach of such contract. Lewhellin v, Chunni Lal (I. L. R., 4 Al, 423) 
and Gopikrishna Gossami v. Nilkomul Banerjee (13 B. L. R., 461) followed. 
DeSouza v. Coles (3 Madr. H. C. R., 384) and Jumoonah Pershad vw. Zai- 
bunnuissa (5 C. L. R., 268) dissented from.—5 Al. 277, 

C and L entered into an agreement at a place in the Saran district, in 
which the latter resided and carried on business, whereby C promised to sell 
and deliver to L at a place in the Saran district certain goods, and L pro- 
mised to pay for such goods on delivery ‘“‘ by approved draft on Calcutta or 
Cawnpore (where C carried on business), payable thirty days after the 
receipt of the goods, or by Government currency notes.’” C delivered the 
goods according to his promise, but L did not pay for the same, and C, 
therefore, sued L for the price of the goods, suing him at Cawnpore. Held 
that the “ cause of action,” within the meaning of sec. 17 of the Civil Pro- 
cedure Code, was L’s breach of his promise to pay for the goods; that the 
parties intended that payment should be made at Cawnpore, and tho cause 
of action, therefore, arose there ; and that, therefore, the suit had been 
properly instituted there.—4 Al. 423. 

18. Insuits four compensation for wrong done to person 

Suita for compensation OF moveable property, if the wrong was 
for wrongs to person or done within the local limits of the juris- 
er diction of one Court, and the defendant 


resides, or carries on business, or personally works for gain, 
within the local limits of the jurisdiction of another Court, the 
plaintiff may, at his option, sue in either of the said Courts. 


Illustrations. 
(a) A, residing in Delhi, beats B in Calcutta. B may sue A either in 


Calcutta or in Delhi. 
(6) A, residing in Delhi, publishes in Calcutta statements defamatory 


of B. B may sue A either in Calcutta or in Delhi, 

(c) A, travelling on the line of a Railway Company whose principal 
office is at Howrah. is upset and injured at Allanabad by negligence impu- 
table to the Company. He may sne the Company either at Howrah or at 
Allahabad, . 

Note.—This section applies to Provincial Small Cause Courts. 

19. If the suit be to obtain relief respecting, or compen- 

Snits for immovenble sation for wrong to, immoveable property 

property situate in single Situate within the limits of a single dis- 

district, but within juris- ? thi 1 rodiet? 7 an 
diction of different Courts. trict, but within the jurisdiction of differ 

ent Courts, the suit may be instituted in 


the Court within whose jurisdiction any portion of the pro- 
perty is situate; provided that, in respect of the value of the 
subject-matter of the suit, the entire claim be cognizable by 


such Court. 


Suits for immovenble 
situate in differ- 


If the immoveable property be si- 
tuate within the limits of different dis- 
tricts, the suit may be instituted in any 
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Court, otherwise competent:to try it, within whose jurisdic- 
tion any portion of the property is situate. 
Wotes. 

This section applies to Provincial Small Cause Courts. 

A decree obtained in a suit, brought under the provisions of sec. 19 of 
the Code of Civil Procedure in the Court of the Subordinate Jadge of Raj- 
shahye on a mortgage of certain properties situated in the districts and 
jurisdictions of Rajshahye and Nyadumka, directed that the properties 
wentioned in the mortgage should be sold, and the proceeds applied in pay- 
ment of the mortgage-debt. The properties were sold by the Court of Raj- 
shahye. Jicld that the authority given by sec. 19 of the Code included an 
authority to make the order for the sale of the properties, and that the 
Rajshahye Court was within its jurisdiction in directing and carrying out 
the sale. Quare—Whether, where a sale takes place under a money-decree 
of property partly within the local limits of the Court whose decree is being 
executed, and partly without that Court’s jurisdiction, the sale of the pro- 
perty without the jurisdiction would be valid and binding in consequence 
of the provisions of secs. 19 and 223 of the Code of Civil Procedure. Per 
Guoses, J.—Sec. 223 of the Code of Civil Procedure merely provides that when 
it may be necessary for a Court to send a decree for execntion to another Court 
by reason of the property being situate beyond its local jurisdiction, it ought 
todoso; and the words of sub-section (c), ‘‘ sale of immoveable property 
situate without the local limits of the jurisdiction of the Court which passed 
it,’’ contemplate a case where the whole of the property, and not any portion of 
it, is situate beyond the local limitsiof the Court which passes the decree.— 
I, L, R., 14 Cal. 66]. 

Under Act X of 1877, sec. 19, it is not necessary to obtain the leave of 
the Court under cl. 12 of the Chapter to sue iu respect of immoveable pro- 
perty situate partly within and partly without the ordinary original civil 
jurisdiction of the High Court.—3 Cal. 370. 

A suit was instituted on a mortgage of a single revenue-paying estate 
in the Court of the Subordinate Judge of the district of Backergunge, under 
the provisions of sec. 19, Act X of 1877, and a decree was obtained for the 
sale of the mortgaged property. Onan application for execution of the de- 
cree to the Court which passed it, held that the Court was competent to 
order « sale of the whole of the mortgaged property, thougk,only a portion 
of it was situated in the district of Backergunge. Kally Prosunno Bose v. 
Dinonath Mallick (11 B. L. B., 56 ; 19 W. R., 434) followed and cited.—S 
Cal. 703. 

A, the mortgagee, under a bond, of properties situated in district B 
and C, sued in the B Court on his bond, and obtained a decree for the 
mortgage-money and interest, with a declaration that the decree should be 
satisfied by sale of all the mortgaged property. A had not obtained the per- 
mission of the High Court under sec. 12, Act VIII of 1859, which was 
necessary to enable him to proceed against the property in the C district. 
Having attached and sold all properties comprised in his decree situate 
within the jurisdiction of the B Court, A, undera certificate issued by such 
Court, obtained an order from the C Court attaching lands included in his 
decree situate in that district. D intervened, on the ground that he had 
purchased the same property in execution of another decree of the C Court 
against the same judgment-debtor, and the property was released from at- 
tachment. A then sued D and the mortgagor to enforce his mortgage-line 
against the property in the C district. Held that the B Court had juris- 
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diction to give A a decree for the amount of the mortgage-money and in- 
terest, though it had not power to enforce the decree against the property 
in the C district ; that the only effect of the decree was to change the na- 
ture of the original debt, which was a bond-debt, into a judgment-debt for 
the mortgage-money and interest ; and that though A could not enforce his 
lien against the property in the C district under the decree of the B Court, 
yet, as that property had been sold to a third person, D, he was ut liberty 
to sue D to establish his lien for the mortgage-debt and interest.—5 Cal. 
928. 
20. If a suit which may be instituted in more than one 
Court is institutedin a Court within the 
Power to stay proceed- ° s eee 

ings where ull defendants local limits of whose jurisdiction the 
did not reside within jaris- defendant or all the defendants does not 
diction. ss 7 

or do not actually and voluntarily reside, 
or carry on business, or personally work for gain, the defen- 
dant or any defendant may, after giving notice in writing to 
the other parties of his intention to apply to the Court to stay 
proceedings, apply to the Court accordingly ; 


and if the Court, after hearing such of the parties as 
desire to be heard, is satisfied that justice is more likely to 
be done by the suit being instituted in some other Court, it 
may stay proceedings either finally or till further order, and 
make such order as it thinks fit as to the costs already incurred 
by the parties or any of them. 


In such case, if the plaintiff so requires, the Court shall 
return the plaint with an endorsement thereon of the order 
staying proceedings. 

Every such application shall be made at the earliest pos- 

Application when to be sible opportunity, and in all cases before 
AGO: the issues as settled ; and any defendant 


not so applying shall be deemed to have acquiesced in the in- 
stitution of the suit.* 


Notes. 

This section applies to Provincial S. C. Courts, except para. 4. 

The plaintiff brought this suit in the High Court at Bombay against 
the defendant for defamation alleged to be contained in a notice that ap- 
peared, iu the Bombay Gasette on the 9th April 1888. The defendant was the 
chairman of the Hinganghat Mill Company. The plaintiff had been for 
some years secretary and manager of thatcompany. In April 1888, he was 
dismissed from his appointment, and shortly afterwards he filed a suit (No. 
i of 1888) in the Court of the Deputy Commissioner at Wardha, in the 
Central Provinces (which was the Court of the district in which Hingan- 
ghat is situated), for wrongful dismissal. The present snit was filed in 
July 1888. The defendant took out a summons calling on the plaintiff to 
show cause why the suit should not be stayed, and the plaint returned to 


* This para does not extend to Provincial Small Cause Couris. 
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the plaintiff, in order that, if he thought proper, it might be presented to 
the Court at Wardha. The defendant relied on the following points :—(1) 
that neither he nor the plaintiff resided or carried on business at Bombay ; 
(2) thatall the defendant’s witnesses resided at Wardha; (3) that the other 
syit (No. 1 of 1883) was pending at Wardha, and that the decree of that 
suit would decide the present case also, Held that the plaintiff was entitled 
to sue in Bombay.—1. L. B., 13 Bom. 178, 


A, who was employed by B and Co. as their agent at Calicut, institu- 
ted a suit for the balance of an account against his principals in the Court 
of the Subordinate Judge there in July 1878. In December of the same 
year, B and Co. instituted the present suit against A for an account and for 
damages caused by his alleged negligence. Held that, as in both suits prac- 
tically the same issues were triable, A was entitled as having been first to 
institute his suit to proceed in the Court in which he had chosen to bring 
his suit, and to have the other suit stayed, but without prejudice to the 
right of the plaintiffs in the latter suit to institute a cross-claim in the Cali- 
cut Court.—4 C. L. R., 282. 


21. Where the Court, under sec. 20, stays proceedings, 
Remission of conrt-fee 20d the plaintiff re-institutes his suit in 
where suit instituted in another Court, the plaint shall not be 
nO EB eR-COMet: chargeable with any court-fee; provided 
that the proper fee has been levied on the institution of the 
suit in the former Court, and that the plaint has been returned 
by such Court. 


Wote,—_This section applies to Provincial Small Cause Coarts, 


22. Wherea suit may be instituted in more Courts than 

Bice aee acne nee. « OMCs and such Courts are subordinate to 

in which suit may be insti. the same Appellate Court, any defendant, 

ya subordinate to same =after giving notice in writing to the 
ppellate Court. . . ° 

other parties of his intention to apply 

to such Court to transfer the suit to another Court, may 

apply accordingly ; and the Appellate Court, after hearing the 

other parties, if they desire to be heard, shall determine in 

which of the Courts having jurisdiction the suit shall proceed. 


23. Where such Courts are subordinate to different Ap- 
Procedure where they pellate Courts, but are subordinate to the 
Are nO ee eu bordmase: same High Court, any defendant, after 
giving notice in writing to the other parties of his intention 
to apply to the High Court to transfer the suit to another 
Court having jurisdiction, may apply accordingly. If the suit 
is brought in any Court subordinate to a District Court, the 
application, together with the objections (if any) filed by the 
other parties, shall be submitted through the District Court to 
which such Court is subordinate. The High Court may, after 
considering the objections (if any) of the other parties, deter- 
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minein which of the Courts having jurisdiction the suit shall 


proceed. 
Wotes. 

Sec. 23 of Act XIV of 1882 is only intended to provide for those cases 
where, on the ground of expense-or convenience or some other good reason 
the Court thinks that the place of trial ought to be changed. Parties de- 
sirous of obtaining the transfer of a case from one forum to another ought 
clearly to explain to the Court by petition and affidavit what is the nature 
of the claim and the defence ; they should further state what are the issues 
and ni ypueani required, and then satisfy the Court that, cither on tho 
ground of expense or convenience or otherwise, the place of tri 
ehageed-o Eh R., 9 Cal. 980. : . al ought to bo 

The fact that portion of the property, the whole of which is sued for 
in the Court of the Munsif of A, is of less value than the remaining por- 
tion, which is within the jurisdiction of the Munsif of B, is no sufficient 
ground for an application under the Code of Civil Procedure, sec, 23, for a 
transfer to the latter Court. A party applying under sec. 23, Act X of 
1877, must first of all give notice to the other side. The application should 
then be received by the Munsif, and transmitted to the High Court through 


the District Court.—2 ©. L. B., 352. 
Where such Courts are subordinate to different 

Procedure where they High Courts, any defendant may, after 
are subordinate to differ- giving notice in writing to the other 
ent High Courte: aia of his intention to apply to the 
High Court within whose jurisdiction the Court in which the 
suit is brought is situate, apply accordingly. 

_ If the suit is brought in any Court subordinate to a Dis- 
trict Court, the application, together with the objection (if 
any) filed by the other parties, shall be submitted through 
the District Court to which such Court is subordinate ; 

and such High Court shall, after considering the objec- 
tions (if any) of the other parties, determine in which of the 
several Courts having jurisdiction the suit shall proceed. 


Notes. 

Sec. 24 of the Civil Procedure Code does not empower a High Court 
to trausfer a suit instituted within its own jurisdiction to the jurisdiction 
of another High Court, but only to declare in which Court a snit shall pro- 
ceed, and, if necessary, to stay all further proceedings within its own juris- 
diction. The defendants, in a suit instituted at Mainpuri, who oaided and 
carried on business at Surat, applied under sec, 24 of the Civil Procedure 
Code that the suit might be tried at Surat, on the ground that it would be 
tried with greater convenience to them at that place. Held that, there be- 
ing no balance in favour of either justice or convenience on the sda of the 
Surat Court, the suit should proceed at Mainpuri.—], L. R., 5 Al. 60. 


Where a person, being at the time a pauper, petitions, under the 
visions of Act VIII of 1859, for leave to sue as a pauper, but subsequent: 
pending aninquiry intohis pauperism, obtains funds which enable him to pay 
the court-foes, and his petition is allowed upon such payment to be number- 
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ed and registered as a plaint, his suit shall be deemed to have been institu- 
ted from the date when he filed his pauper-petition, and limitation runs 
against him only up to that time. Sec. 13, Act VIIL of 1859, enacts that 
when a suit is brought for immoveable property situated within districts 
Bubject to different Sadr Courts, the Judge in whose Court the suit is 
brought shall apply to the Sadr Court to which he is subject for authority 
to proceed, and the Sadr Court to which the application is made, with the 
concurrence of the other Sadr Court within whose jurisdiction the property 
is partly situated, may give authority to proceed. But no power is expreasly 
given in the section cited, or elsewhere in the Act, to direct the transfer of a 
suit bronght in a Court subordinate to one Sadr Court to a Court subordi- 
nate to another Sadr Court. Query.— Whether Sadr Courts acting in con- 
currence have power to make such a transferP—2 Al. 241. 


25. The High Court or District Court may, on the ap- 


ee plication of any of the parties, after giv- 
ransfer of suits. . ° : 5 ,, 
ing notice to the parties,” and hearing 
such of them as desire to be heard, or of its own motion with- 
out giving such notice, withdraw any suit, whether pending 
in a court of First Instance or in a Court of Appeal subordi- 
nate to such High Court or District Court, as the case may be, 
and try the suit itself, or transfer it for trial toany other such 
subordinate Court competent to try the same in respect of its 
nature, and the amount or value of its subject-matter. 


For the purposes of this section, the Courts of Additional 


and Assistant Judges shall be deemed to he subordinate to 
the District Court. 


The Court trying any suit withdrawn under this section 
from a Court of Small Causes shall, for the purposes of such 
suit, be deemed to be a Court of Small Causes. 


Notes. 

This section applies to Provincial Small Cause Courts, 

The Coart refused to transfer a case from the mofussil, where there 
were, among other alleged reasons, suygestions that the’ plaintiff's case 
might be prejudiced by being tried in the mofuassil, and that difficult an@ 
intricate questions of law would arise in the case, the Court not being satis- 
fied by the evidence that such reasons existed.—9 B. L. R., 10. 

On an application under the Letters Patent, 1865, cl. 13, for the re- 
moval of a suit, held that, having regard to the whole circumatauces con- 
nected with the case from the beginning, the questions to be disposed of, 
and the conduct of the Judge before whom the proceedings were, it was 


proper and necessary for the purposes of justice that the suit should be re- 
moved,—10 B. L. R., 168. 


Where a suit was originally instituted ia the Hooghly Court, and H 8, 
who was a defendant, and not subject to the jurisdiction of that Court, join- 
ed in an application to have the case tried by the High Court in the exercise 
of its extraordinary original civil jurisdiction, which application was grant- 
ed, held per Pozar, J., that the suit must be treated as if the plaint bak 
been originally filed in the High Court, the proceedings in the Hooghl 
Vourt being, without jurisdiction, and the cause of action having arisen 

92 
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wholly within the jarisdiction of the High Court. Held on appeal by Pra- 
cock, C.J., and MacpHerson, J., that the defendant H 8S, by joining in the 
application to have the suit removed to the High Court, admitted the juris- 
diction of that Court to try the suit in the exercise of its extraordinary 
original civil jurisdiction, and could not afterwards dispute the jurisdiction. 
The law, therefore, to be administered by the High Court must be the 
same law and equity which ought to have been applied if the suit had been 
tried in the Court at Hooghly. Per MacrHerson, J.—The law, which would 
have been applicable to the case if it had heen tried at Hooghly, is prac- 
tically the same as the English law, whatever may be the nationality of 
the parties.—4 B. L. R., (O. C.)1; 12 W. B.,(O. C,_) 13. 

Where, on 3rd March 1870, the Government issued a notification un- 
der secs. 4 and 5, Madr. Act IV of 1863, investing the Additional Principal 
Sudder Ameen of Mangalore with exclusive jurisdiction to try Small Cause 
suits for sums under Rs. 500 within the jurisdiction of the District Munsif, 
held that the Munsif had no power after the notification to transfer to the 
Principal Sudder Ameen an application pending before himself at the date 
of the notification under sec. 6 of the Civil Procedure Oode, 1859, the notifi- 
cation not being retrospective in its operation.—6 M. H. C. R., 18. 

Where a plaintiff presented a plaint to the District Court, the Suboar- 
dinate Judge’s Court, in which he ought to have presented it, being then 
temporarily closed, it was held that the District Court could not be consi- 
dered a Court of first instance, competent to receive the plaint. The deci- 
sion in In re Ganesh Sadashiv (5 Bom. A. C. 117) overruled ; and Motilal 
Gon oe Jamnadas Javerdas (2 Bom. A. C. 42) followed.—10 Bom. H. 

. R., 495. 

The power given by sec. 6 of Act VIII of 1859 toa Zillah Judge for 
the withdrawal of suits from subordinate Courts should only be exercised 
mpon cause shown, and ordinarily not without opportunity given to the 
parties to the suit to be heard upon the question. The terms of sec. 6 were 
inapplicable to suits which the subordinate Court had received by order of 
remand from a Court to which the District Court was itself subordinate, 
A suit sent by the High Court to a subordinate Court under a remand to 
the High Court by Her Majesty’s order in Council, and in which, under 
the Council’s remand order, the plaint has been amended, a new statement 
filed, and new issues framed, is substantiallyja new suit.—2Z N.-W. P. H. 
©. R., 481. 

Where it is desired to have a number of suits transferred, a separate 
aie should be made in each case for transfer.—2 N.-W. P. H.C. 

.» 147. 

Held that, though both suits were properly cognizable by the Court at 
Cawnpore, yet the Sadr Court’s order, which it was competent to pass un- 
der sec. 6, Act VIII of 1859, gaye jurisdiction to the Principal Sudder 
Ameen of another district, whose decision was not liable to be set aside for 
‘want of jurisdiction, in reference to the provisions of sec. 5 of that enact- 
ment.—1 Agra H. OC. R., 178. 

A suit within the cognisance of the Small Cause Court cannot be law- 
fally transferred for trial to a Munsif’s Court.—13 W. R., 399 

A case remanded to a District Judge for the purpose of a local inquiry 
cannot be transferred to a Subordinate Judge for disposal.—15 W. B., 574. 

A Judge had no authority under Act XVI of 1868 to order a Subordi- 
nate Judge to try proceedings in execution of a decree which were a portion 
of the original civil suit tried by himself.—-15 W. R.., 
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Though a Subordinate Judge may very properly, if he find the subject- 
matter of a suit to be of the value of less than Rs. 1,000, transfer it for trial 
to a Munsif, yet a Subordinate Judge is empowered under sec. 19, Act VE 
of 1871, to try causes of any value.—25 W. R., 219. 

The Court will order a suit to removed from the mofassil, and tried in 
the High Court, when difficult points of English law arise, and when ge- 
nerally it appears to be an unfit case to be tried in the mofussil.—l Ind: 
Jur., N.S., 94. 

The High Court at Calcutta had no jurisdiction over the Court of 
the Sessions Judge at Allahabad, such Court not being subject to the 


superintendence of the High Court under the 13th section of the Charter. 
—1 Ind. Jur., N. S., 219. 


Where a case was originally tried by a Zillah Judge, and on appeal to 
the High Court on its appellate side, the Judges of that Court remanded 
it to the Court below for a fresh trial, intimating that it was a proper case 
to be transferred under cl. 13 of the Letters Patent constituting the High 
Court ; and where it appeared that questions of English law were involved 
in the case, that the witnesses and parties were chiefly British subjects, 
and the plaintiff an officer of the High Court and resident in Calcutta, the 


Court ordered the case to be transferred for trial to the High Court, original 
jurisdiction.—1 Ind. Jur., N. S., 227. 


A. suit for the infringement of certain inventions, instead of being in- 
stituted in the Court having, by virtue of sec. 22 of Act XV of 1859, juris- 
diction to entertain it, was instituted in a Court subordinate to such Court 
not having such jurisdiction. The Court, having jurisdiction to entertain 
such suit, at the joint request of the parties, transferred it for trial to itself 
under sec. 25 of the Civil Procedure Code, and tried it. Held in the High 
Court that, inasmuch as the parties had assented to the transfer of the suit, 
and its transfer brought it intothe right Court, the fact that the suit, had 
been originally instituted in the wrong Court did not render the transfer 
illegal, and the Court having jurisdiction had properly tried the suit,— 
Petman v. Bull, I. L. R., 5 Al. 371. But held by the Privy Council (re- 
versing this decision) that under sec. 25 of the Civil Procedure Code the 
superior Court cannot make an order of transfer of a case unless the Court 
from which the transfer is sought to be made has jurisdiction to try it, 
Peary Lall Mozoomdar v. Komal Kishore Dassia (I. lL. R., 6 Cal. 30) ap- 
proved. A suit having been instituted in the Court of the Subordinate 
Judge, who has incompetent to try it, the case was transferred by consent 
of parties to the Court of the District Judge for convenience of trial. Held 
that such transference was incompetent, and that such consent did not 
operate as &@ waiver of the plea to the jurisdiction which was taken in the 
ae written statement, and subsequently insisted upon.—L. R., 13 

-A., 134. 


Sec. 25 of the Civil Procedure Code (Act XIV of 1882) only enables a 
District Court to transfer a suit pending in a Court subordinate to itself, 
and not to transfer a suit which is pending in its own Court, Accordingly, 
where a District Judge made an order to retransfer to the original Court 
certain suits pending in his Court which had been previously transferred to 
his Court from a subordinate Court, held that the order of retransfer was 
wlira vires, and should be discharged.—I. L. R., 13 Bom. 654. 


In a suit under Reg. IV of 1816, the defendant having objected to the 
Village Muansif trying the suit on the ground of personal hostility, the 
M unsif transferred the suit to another Village Munsif. Held that this trans- 
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fer was illegal. Per Hutcuins, J.—Semble—In such a case the Village 
Monsif should report the facts to the District Court, and the District Judve 
should transfer the case for trial to another Village Munsif.— 8 Madr. 500. 

Where the trial of a suit was commenced by a Subordinate Judge, and 
then transferred by the District Judge to his own file under sec. 25 of the 
Civil Procedure Code, and the latter did not retake the evidence, but dealt 
with the case na it came to him from the Subordinate Judge, aud dismiss- 
ed the suit, held that the District Judge had not tried the case within the 


meaning of sec. 25 of the Code.—7 Al. 342, 


A suit for land was filed in 1883 in the Subordinate Court of Cochin. 

In 1884 the Government, by a notification under Act [II of 1874, transferred 
the district where the land was situated from the jurisdiction of that Court 
to that of the Subordinate Court of Calicnt, whereupon the plaintiff appli- 
ed to the District Court to transfer the case to the file of the first-mentioned 
Court under sec. 25 of the Code of Civil Procedure. The District Judge 
granted the application without notice to the defendants. The defendants 
went to trial, and also preferred an appeal against the decree, which was 
passed in favour of the plaintiff, without objection to the jurisdiction of 
the the Court. In execution of the above decree (which was affirmed on ap- 
peal), the plaintiff was obstructed. He, therefore, filed the present suit aginst 
the obstructors under the provisions of sec, 331 of the Code of Civil Pro- 
cedure, and they pleaded that the decree sought to be executed had been 
passed without jurisdiction :—Held, (1) that the want of notice to the de- 
fendants of the application made under sec. 25 of the Code of Civil Proce- 
dure was immaterial ; (2) that the defect, if any, of the jurisdiction of the 
Court passing the decree had been waived by the defendants, and that the 
resent. defendauts were precluded from availing themselves of it.—13 


Madr. 211. 

An order for the transfer of a suit from ore Court to another, under 
sec. 25 of the Code of Civil Procedure, cannot be made unless the sunit has 
been brought ‘in a Court having jurisdiction. The judgmont in Peary Tall 
Mozoomdar v. Komal Kishore Dassia (6 Cal. 30.) entirely approved. When 
@ suit has been tried by a Court having no jurisdiction over the matter, the 
parties cannot, by their mutual consent, convert the proceedinyus into @ 
jadicial process: although, when the merits have been submitted toa Conart, 
it may result that, having themselves constituted it their arbiter, the parties 
may be bound by its decision, On the other hand, in a suit tried by a 
competent Court, the parties having, without objection, joined issue, and 
gone to trial upon the merits, cannot subseqnently dispute the jurisdiction on 
the ground of irregularities in the initial procedure, which, if objected to 
at the time, would have Ied to the dismissn! of the suit, A snit, having been 
instituted ina Court not of competent jurisdiction, was transferred, with 
the consent of parties, to a Court which was competent ; but the defence of 
jurisdiction was set up before the issues were fixed, and was afterwards in- 
sisted on throughout, Held that in the single fact that the defendant had 
personally concurred in the transfer, there had been no waiver of the right 
to maintain in this defence, and that the suit must be dismissed on the 
ground that it was not competently brought, A Court of appeal, having set 
aside the whole of the proceedings including the plaint, directed that a new 
plaint be presented in the proper Court. Held that this order, equivalent to 
directing the plaintiff to institute a new suit, was wrong ; und that, with 
only the alternative of having leave to withdraw the suit and bring a new 

, hia suit should have been dismissed.—9 Al. 191. 
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There is nothing in the Indian Companies Act (VI of 1882), or the 
High Courts Act (24 and 25 Vic., c. 104), or the Letters Patent, which 
prevents the High Court from calling for the record of the proceedings in 
the winding up of a company under the Companies Act, and transterring 
those proceedings to its own file. Such a power is given to the High Court 
by sec. 647 read with sec 25 of the Civil Procedure Code, Where, in the 
proceedings in the winding up of a company under Act VI of 1882, an order 
was passed admitting the proof of a particularcreditor of the company before 
any liqnidator had been appointed,—held, that this wasar irregularity which 
by itself would justify the High Court in sending for the record. Where 
the District Judge condneting the proceedings in the winding up Of a com- 
pany under Act VI of 1842 had, after receiving notice of the admission by 
the High Court of a petition for transfer of those proceedings to its own 
file, drafted and placed upon the record an order which it might have been 
difficult for him to reconsider if the matter again came before him, and 
where the case appeared to be one in which serious questions of law were 
likely to arise which it would probably be difficult to discuss adequately 
in the District Court, in the absence of the aut borities upon the subject and 
of any roles framed by the High Court for dealing with windings up under 
the Act, and the case was of a kind which would probably come before the 
the High Court in a variety of appeals from orders brought by one side or 
the other, —held that, under these circumstauces, the case was @ proper one 
for the exercise of the High Court’s jurisdiction by calling up the winding 
up proceedings to its own file. A person who bas been appointed liquidator 
of a company ought not, after such appointment, to continue to act as vakil 
of a creditor whose right to prove against the company is in dispute in the 


liquidation,—9 Al, 1380. 


The plaintiff brought his suit in a Munsiff’s Court to recover a sum of 
money. The District Judge transferred the suit to a Sub Court and the 
latter Court passed a decree. The decree-holder applied to the Subordinate 
Jadye’s Court for execution of his decree, By an order of the District 
Court the execution proceedings were transferred to the munaiff’s file. The 
judgment-debtor objected to the jurisdiction of the Munsiff on the ground 
that the district Court had no power to transfer execution proceedings from 
one Court to another. Held, that the District Court has no power to transfer 
execution proceedings from one Court to another and that the power ia li- 
mited only to travsfer suits.—15 Cal. 177. 

The High Court cannot make an order of transfer of a case under Act 
X of 1877, sec, 25, unless the Court from which the transfer is sought to 
be made has jurisdiction to try it.—6 Cal. 30. Also 6 Cal. 60, 


A District Court transferred for trial a suit instituted in a Court sub- 
inate to it to another Court subordinate to it, The Court in which the 
.was instituted was not the one in which the suit should have been in- 
ted, and consequently the Court to which it was transferred made an 
dismissing it, and directing the return of the plaint for presentation 
proper Court, Held that such order must be taken to have been 
d under sec. 57 of the Civil Procedure Code, and was therefore appeal. 
under sec, 588 (6) ; and that the defect of jurisdiction arising out of 
institution of the suit in the wrong Court was not cured by the trans- 

of the suit,—4 Al. 478. 
Secs. 25 and 647 of the Civil Procedure Code (Act X of 1877) are both 
applicable to Courts of Small Causes in the mofussal, and the former sec- 
tion is extended by the latter to execution-proceedings in such Courts. Under 
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sec. 25 of the Civil Procedure Code, Act X of 1877, the District Judge has 
power to withdraw an application for execution of a decree from a sub- 
ordinate Coart (such as a mofussal Court of Small Causes), and to dispose 
of it himself, or to transfer it to another subordinate Court competent to 
deal with it, The distinction made for the purposes of limitation between 


suits, appeals, and applications by the Limitation Acts, has no bearing upon 
a question of jurisdiction.—5 Bom. 680. 


A suit of the nature cognizable in a Court of Small Causes was institu- 
ted in the Court of a Subordinate Judge—-the Judge of which, at the time of 
the institution of the snit, was personally invested with Small Cause Court 
jurisdiction. That Judge retired from office without trying the suit, and the 
District Judge directed his successor, who was not invested with Small 
Cause Oourt jurisdiction, to try it, and he did so. Held that it must be 
taken that the suit was transferred under sec. 25 of the Civil Procedure 
Code to the Court of the Subordinate Judge ; and that, therefore, regard 
being had to the provisions of that section, that the Court trying any suit 
withdrawn thereunder from a Court of Small Causes shall, for the pur- 
poses of such suit, be ‘deemed a Court of Small Causes, no appeal would lie 
in the case to the District Judge.—5 Al. 274. 


A suit for the infringement of certain inventions, instead of being in- 
stituted in the Court having, by virtue of sec. 22 of Act XV of 1859, juris- 
diction to entertain it, was instituted in a Court subordinate to such Court 
not having such jurisdiction. The Court having jurisdiction to entertain 
such suit, at the joint request of the pauties, transferred it for trial to itself 
under sec. 25 of the Civil Procedure Code, and tried it. The plaintiff did 
not, as required by sec. 34 of Act XV of 1859, deliver with his plaint par- 
ticulars of the breaches complained of in the suit. In this plaint, after 
describing his inventions, he alleged generally that the defendant had made 
and used them at a certain place without his license. Held that, inasmuch as 
the parties had assented to the transfer of the suit, and its transfer brought 
it into the right Court, the fact that the suit had been originally instituted. 
in the wrong Court did not render the transfer illegal, and the Court having 
jurisdiction had properly tried the suit. Held also that, as required by sec. 
24 of Act XV of 1859, the plaintiff should have delivered with his plaint 
particulars of the breaches complained of ; that the general allegation as to 
infringement contained in the plaint did not amount to such particulars ; 


and that, under these circumstances, the plaintiff came in to Court with a 
case which could not be tried.—5 Al. 371. 


An officer who exercises executive and judicial functions having him 
self dealt with a certain matter, and formed and expressed an opinion u: ¢ 
ita merits in his executive capacity, and having further advised and di.° 
ed litigation in support of this view, is, in consequence, disqualified ‘> 


dealing as a Judge with this same question when it comes into Court“?4 
has to be dealt with judicially.—10 Cal. 915. 


Held that an order under sec. 25 of the Civil Procedure Code, 
ferring a suit in which an appeal would lie from the decree made ther y. 
was not subject to revision by the High Court under sec. 622,—6 Al. 23%: 

See I. L. R., 4 Al, 437, noted under sec. 215. 
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CHAPTER III. 
Or PartTigs, AND THEIR APPEARANCES, APPLICATIONS, AND ACTS. 


26. All persons may be joined as plaintiffs in whom the 
Persons who may be right to any relief claimed is alleged to 
joined as plaintiffs. exist, whether jointly, severally, or in the 
alternative, in respect of the same cause of action. And judg- 
ment may be given for such one or more of the plaintiffs as 
may be found to be entitled to relief, for such relief as he or 
they may be entitled to, without any amendment. 

But the defendant, though unsuccessful, shall be entitled 
to his costs occasioned by so joining any person who is not 
found entitled to relief, unless the Court, in disposing of the 
costs of the suit, otherwise directs. 

Notes. 


This section applies to Provincial Small Cause Courts, 

Sec. 26 of the Code of Civil Procedure does not authorize the joinder 
of plaintiffs with antagonistic claims arising out of distinct causes of action. 
Where one of two widows of a deceased Hindu and her adapted son sued 
as co-plaintiffs, claiming in the alternative either to recover the whole 
family-estate for the latter, .. the adoption was valid, or, if the adoption 
was invalid, one-half of the estate for the former: Held that the suit was 
bad for misjoinder. Held also that when such misjoinder had been allowed, 
and the suit decided, and an appeal brought, the Court of Appeal should 
dispose of the suit in the mode in which the lower Court ought to have 
disposed of it by returning the plaint for amendment. Farzand Ali v. 
Yusuf Ak (I. L. B., 2 Al. 669) dissented from.—I. L. R., 6 Madr. 239. 

Unless there is & special provision of the law, co-owners are not permit- 
ed to sue through some or one of their members, but all co-owners must 
join in a suit to recover their property. The defendant cannot be deprived 
of his right to insist on the other co-owners being joined on the record, by 
the fact that they approve of the suit being brought by the plaintiff alone. 
—~10 Bom. 32. 

The plaintiffs were the widow and an alleged adopted son of one Irapa, 
who was the uncle of the defendant Rudrapa. In execution of a decree 
against Rudrapa the property in dispute was attached, The plaintiffs in- 
tervened and objected to the attachment on the ground that the property 
belonged to Trapa and not to Rudrapa, the judgment-debtor. This objee- 
tion was disallowed. Thereupon the plaintiffs filed a regular suit to set 
aside the attachment, The Court of first instance decided in plaintiffs’ 
favour. The defendants appealed. The lower appellate Court waa of opinion 
that the interests of the two plaintiffs were antagonistic, and following the 
decision in Lingammal v. Chinna, held that the suit was bad for misjoinder 
of parties. The case was thereupon remanded for an amendment of the 
plaint. On appeal to the High Court. Held, reversing the remand order, 
that the objection for misjoinder as co-plaintiffs not haying been taken by 
tke defendant in the Court of first instance, the appellate Court ought not, 
under section $4 of the Code of Civil Procedure (Act XIV of 1882), to have 
wllowad the objection, Held also that as plaintiff No, 2 admitted the adop- 


36 CIVIL PROCEDURE CODE. {Sxc. 26. 


tion of plaintiff No. 1, their claims were in no way antagonistic. They 
were both jointly interested in disproving defendant’s title, They could 
therefore sue jointly under section 26 of the Code of Civil Procedure (Act 
X1V of 1882). Lingummal v. Chiuna distinguished.—16 Bom 119. 


Suit by six plaintiffs praying fora declaration that certain proceedings 
of a District Temple Committee removing them from office ag trustecs of a 
temple were illegal. Defendants pleaded that the suit would not lie be- 
canse of misjoinder, and also because further relief might have been sought: 
—Held that, under sec. 26 of the Cude of Civil Provedure, the plaintiffa 
could not sue jointly, and that the plaint should be returned for amendment, 
one of the plaintiffs to be allowed to use it as his own. Held also that, 


unless there had been an actual ouster from office, a declaratory suit would 
lie.—8 Madr. 361. 


Thirteen persons, who had been committed to jail under one warrant 
and for the same offence, jointly sued the Superintendent of the Presidency 
Jail for their wrongful detention in jail after the term of imprisonment to 
which they had been sentenced had expired, claiming Rs. 2, 600 as dama- 
ges, The defendant applied to have the plaint taken off the file on the 
ground that the plaintiffs had improperly joined in one suit severa! distinot 
and separate causes of action belonging to them aa separate individuals. 
Held that the pluint must be taken off the file.—11 Cal. 524. 


The rule of English law that, in trading partnerships, although the 
right of a deveased partner devolves on his represeutative, the remedy 
survives to his co-partner, who alone must enforce the right by action, and 
is liable on revovery to account to the representative for the deceased's share, 
should be applied in India, in the absence of statutory authority to the 
contrary. The effect of sec. 45 of the Contract Act (IX of 1872) is to ex- 
tend the English law applicable to trading partnerships to all cases of part- 
nership. There is nothing either in that section nor in sec. 26 of the Civil 
Procedure Code, read with it, tu show that the representatives of a decens- 
ed partner must be joined in an action for a partnership debt brought by 
the surviving partner, though it may be that they might be joined in such 
an action. A Court of Small] Caases, without considering the merits, dis- 
missed a suit brought by a sole surviving partner to recover a partnership 
debt on the ground that the plaintiff was not competent to maintain the suit 
without joining the representatives of the deceased partner as co-plaintiffs. 
Held that it was the Judge’s duty to hear and determine the suit, which 
was brought by the person legally entitled to bring it alone in his Court, 
and in declining to evtertain it on the merits, he had failed to exercise his 
jurisdiction, and had acted with material irregularity, within the meaning 
of sec. 622 of the Civil Procedure Code. Muhammad Suleman Khan v. 
Fatima, and Dhan Singh t. Basant Singh referred to. Held also that in 
such a suit, the plaint, if properly framed, ought to have alleged that the 
debt of which recovery was a partnership debt, that the deceased partner 
had died before the suit, and that the suit was brought by the plaintiff as 
surviving partner for his own benefit and that of the estate ; but the suit 
should not be dismissed merely because the plaint did non contain these 
averments. Jell v. Douglas referred to. A suit should not be diemiang As 
on merely technical grounds when the merits are proved, and no ipgust’cé 
by surprise or otherwise will be dove.—9 Al. 480. 


No member of an undivjded Hindu family, except the manage 
family as such, is entitled to bring a suit ta establish a right bele“”* 
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the family without making the other members of the family parties to the 
suit.—6 Madr. 27. 


Certain properties were sold to A by private contract. Subsequently 
the properties were attached in execution of a decree against A’s vendors, 
and sold in execution to various purchasers. A instituted a suit against 
his vendors, the decree-holders, and the purchasers, to set aside the execu- 
tion-sale. Held that the suit was not defective by reason of misjoinder of 
parties. Rajaram Tewari v. Luchman Prasad (B. L. R., Sup., Vol., 731 ; 
S.C.,8 W.R. 13) distinguished.—9 Cal. 763. 


By the memorandum and Articles of Association of the new Dhurn- 
msey Poonjabhoy Spinning and Weaving Company, the plaintiff's firm of 
M F and Co., were appointed agents of the Company for twenty-five years, 
and it was provided that they should have the general control and manage- 
ment of the Company. Clause 98 of the Articles provided that the said 
firm, as such agents, should have full power and authority (inter alia) to 
to appoint and to employ, in or for the purposes of the transaction and man- 
agement of the affairs and business of the Company, such solicitors as they 
should think proper. An agreement, dated 26th August 1874, was also 
eutered into between the Compary and the partners in the firm of M F and 
Co., their executors, administrators, and assigns for the time being constitut- 
ing the partnership firm of M F and Uo,, whereby it was agreed that the 
said firm should be agents to the Company for twenty-five years to buy and 
sell, &c., and particularly to exercise all the powers contained in clause 98 
of the Articles of Associ: ion. Messrs. C and B were duly appointed soli- 
citors to the Company, and acted as such for a considerable time. Mer- 
wanji Framji, one of the members of the said firm of M F and Co., died in 
the middle of March, 1876. The plaintiffs complained that G, one of the 
shareholders in the Company, became desirous of ousting the plaintiffs from 
the position of agents of the Company, and of becoming the managing 
director of the Company; that, in July, 1881, he procured his own election, 
and that of certain nominees of his, as directors of the Company; and, on 
the 8th August 1881, procured the passing of a resolution at a Board-meet- 
ing to the effect that as Messrs, C and B, the Company’s solicitors, were 
also the solicitors of the agents, it was desirable, for the interests of the 
Company, that a change should be made, and that Messrs. H, C, and L, 
be appointed solicitors of the Company. The plaintiffs alleged that the only 
object of passing the said resolution was to facilitate the design of G, of 
ousting the plaintiffs from their agency, and getting the management of the 
Company for himself; that Messrs. H, C, and L, had been for a long time 
the solicitors of G, and had been advising him in his designs upon the 
Company and upon the plaintiffs, and they contended that the resolution 
was a breach of the contract between the Company and the plaintiffs, and 
a violation of the Articles of Association of the Company. The plaintiffs 
sued G and two other directors of the Company, and the Company itself, 
and prayed for an injunction against the defendants to restrain them from 
committing any breach of the agreement of 26th August 1874, and in par- 
ticular from carrying into effect the resolution appointing Messrs. H, C, and 
LL as solicitors for the Company, and to restrain them from doing any thing 
inconsistent with the memorandum and Articles of Association. The de- 
fendants contended that the contract of the 26th August 1874, had been 
determined by the death of Merwanji Framji, and that the powers conferr- 
ed on the agents by clause 98 of the Articles were, subject to the general 
powers of management, vested in the directors by the Articles, and that the 
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case was not one in which an injunction could be granted. Held that, having 
regard to the memorandum and Articles of Association, the contract was that 
the firm of M F & Co. for the time being should be the agents of the Company 
for twenty-five years, and that the right to sue on the contract by its nature 
survived to the plaintiffs after the death of Merwanji Framji. Held also 
that there being no provision either in the Articles of Association or the 
agreement of 26th August 1874, that the power thereby conferred on the 
agents should be subject to the control or assent of the directors, there was 
no right in the directors to interfere with the agents in the exercise of their 
powers otherwise than as representing the Company in virtue of their 
general powers of management. It being admitted that the conduct of the 
defendants would be supported by the Company in general meeting owing 
to their having a preponderance of votes, held that, inasmuch as the Court 
‘would not, by a decree for specific performance or by injunction, compel 
the Company to retain the plaintifi’s in the confidential position of agents, 
it would not restrain the defendants or the Company from appointing a 
solicitor, which was only a violation of what was ancilary or incidental to 
the principal part of the contract, viz., the agreement that the plaintiffs 
should be the agents of the Company for twenty-five years ; and, further, 
semble that on the merits of the case the Court would not interfere on behalf 
of the plaintiffs. Counsel on behalf of the plaintiffs sought to obtain the 
injunction on the ground that the resolution of the 8th August 1881, ap- 
pointing Mesers. H, C, and L solicitors of the Company, was contrary to 
the memorandum of Association, and, therefore, ulira vires; and, in order 
that this point might be pressed against the defendants, it was proposed 
that the plaint should be amended by alleging a cause of action in two of 
the plaintiffs as share-holders, as well as a cause of action in all the plaintiffs 
as parties contracting with the Company. Held that, under the provisions 
of sections 26 and 31 of the Civil Procedure Code (Act X of 1877), the 
amendment could not be allowed. The plaintiffs, as shareholders and con- 
tractors, had not the same cause of action, by which words were meant not 
only the act complained of, but also the right violated by that act. The 
rights of the plaintiffs as contractors, alleged to be violated by the resolu- 
tion, were rights given to them by their agreement ; but the rights of the 
plaintiffs as shareholders were rights secured to them by the Articles of 
Association.—6 Bom. 266. : 


The plaintiffs were the hereditary gors, or priosts, residing at Dakor, 
who ordinarily conducted their yajmans, or patrons, to the temple of Shri 
Ranchhod Raiji, performed worship there on their behalf, and received 
remuneration for their services. The defendants were the skevaks, or 
ministers, of the idol; it was their duty to remain in constant attendance 
on the idol, perform the daily services at the temple, collect the offerings, 
and apply the same to the purposes of the foundation. On 12th October, 
1883, the shevaks issued rules prohibiting people from entering the N7 
Mandir and Saja Mandir, which were particularly sacred chambers in the 
temple, except on payment of certain fees. Every visitor was required to 
purchase a ticket of admission to the interior parts of the temple. The 
plaintiffs thereupon sued for a declaration of their right of free access to 
the Ni Mandir and Saja Mandir at all times and on all occasions when the 
temple was open for purposes of public worship, They alleged that the new 
rules framed by the shevaks constituted an infringement of their immemorial 
rights of going into the said mandirs without any let or hindrance, of wor- 
shipping the idol there for themselves and their patrons, and of receiving 
whatever their patrons gave them. They, therefore, sought for a perpetual 
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injunction restraining the shevaks from interfering with their rights. The 
plaintiffs were 208 in number. They filed the present suit under section 30 of 
the Code of Civil Procedure (Act XIV of 1882). The defendants contended 
(inter alia) that the plaintiffs had each a separate cause of action ; that they 
had no righé to sue jointly ; that they were not entitled to a declaratory 
decree under section 42 of the Specific Relief Act ; and that the plaintiffs 
never having been obstructed in the exercise of their rights, had no cause 
of action. Held, that the suit was rightly constituted under section 30 of 
the Code of Civil Pro. (Act XIV of 1882). The rules made by the shevaks 
in 1883 interfered with the immemorial rights of the gors, and gave a com- 
mon cause of action to all the plaintiffs. They were, therefore, entitle to 
sue jointly. Held, also, that the plaintiffs were entitled to a declaratory 
decree under section 42 of the Specific Relief Act (I of 1877), as their title 
to free access with their patrons to the sacred shrines and to receive presents 
from their patrons unfettered by the rules of 1883 was denied by these 
roles. Held, also, that the plaintiffs were entitled to further relief by way 
of perpetual injunction under section 54 of Act I of 1877, as the defendants 
had threatened to invade their enjoyment of property, and the invasion was 
such that pecuniary compensation would not afford adequate relief. Held, 
also, that the shevaks had no authority to issue the rules of the 12th Octo- 
be, 1883, or to levy fees from worshippers in respect of any public religious 
services held in the temple.—15 Bc 1. 309. 


See I. L, R., 6 Madr. 239, noted under sec. 25. 


297. Where a suit has been instituted in the name of 
Conrt may substitute or the wrong person as plaintiff, or where 
add plaintiff foror to plain- it is doubtful whetner it has been insti- 
nieeuene: tuted in the name of the right plaintiff, 
the Court may, ‘‘at any stage of the suit,” * if satisfied that 
the suit has been so commenced through a bona fide mistake, 
and that it is necessary for the determination of the real 
matter in dispute so to do, order any other person or persons, 
‘with his or their consent,’”’* to be substituted or added as 
plaintiff or plaintiffs upon such terms as the Court thinks just. 
Note. 

This section applies to Provincial Small Cause Courts. 

The change of parties as plaintiffs, in conformity with the provisions 
of sec. 27 of the Code, does not give rise to such a question of limitation 
as arises upon the addition of a new person as a defendant under sec. 32,— 
I. L. R., 14 Cal. 400. 

28. All persons may be joined as defendants against 
Persona who may be Whom the right to any relief is alleged 
gpined-ap aetenaants. to exist, whether jointly, scverally, or 
in the alternative, in respect of the same matter. 
And judgment may be given against such one or more 
of the defendants as may be found to be liable, according to 
their respective liabilities, without any amendment. 


_* The words quoted haye been inserted by the Civil Procedure Code 
Act (VII of 1888), sec. 8. 
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Wotes. 


This section applies to Provincial Small Cause Courts. 

A leased certain lands to B for aterm of seven years, commencing with 
the year 1288 Fasli (19th September, 1880), On the 23rd October 1883, 
A sold the lands to D, who, under his purchase became entitled to the rents 
of the lands from the commencement of the year 1291 Fasli 17th Sept. 1883). 
When some of the instalments of the rent for the year 1291 Fasli became 
due, D applied for payment thereof to B, who informed him that he had 
paid the whole of the rent for the year 1291lin advance to A on the 2lat 
May 1883. D then sued A and B for the rent due, praying a decree for 
rent against B, and in the alternative for a decree agaiust A if it should 
turn out that B’s allegation of payment was correct. The lower Counts 
found that B had paid A in good faith, and they dismissed the suit as 
against him. They also dismissed the suit as against A, on the ground that 
the claims against A and B could not be joined in one suit. On appeal to 
the High Court, held that the frame of the suit) was unobjectionable, and 
that, on the facts found by the lower Courts, D was entitled to a decree 
against A.—I. L. B., 12 Cal. 555. 


The plaintiffs having obtained a decree for the possession of certain 
lands, and having received formal possession théreof, brought a suit against 
86 persons holding distinct and separate tenures in those lands, on the 
allegations that, “on the plaintiffa attempting to measure the lands, and 
calling on the tenants to pay rent, ten of the defendants, described as pro- 
dhans or headmen, formed a combination, and gained over the other defen- 
dants with a view to injure the plaintiffs; that through their help and 
endeavour the remaining defendants failed to recognize the plaintiffs as 
landlords, and declined to pay any rent, or to allow them to measure the 
lands, driving away an amin who went to measure the lands on behalf of 
the plaintiffs, and thereby preventing the plaintiffs from exercising their 
proprietary rights ; that the plaintiffs brought suits for rent against some 
of the defendants, and in those suits the defendants denied the plaintiffs’ 
title as landlords, whereupon the plaintiffs, seeing the necessity of ins- 
tituting a suit for declaring the defendants tenants of the land with- 
drew the éuits for rent.” They stated their cause of action to ‘tbe the de- 
fendants’ act of not recognizing us as their landlords, and thereby prevent- 
ing us exercising our proprietary rights in respect of the land in suit, and 
not allowing us to make a measurement of that land, and also withholding 
the payment of rent:’’ and prayed for a dccree establishing their proprietary 
right, and declaring the defendants to be their tenants. Held that there 
was but one and the same cause of action against all the defendants, viz.,a 
combination to keep the plaintiffs out of the enjoyment of the property they 
had purchased ; and that the suit was not multifarious within sec. 25 of the 
Civil Procedure Code. Held also that the declaratory decree prayed for 
could be made not withstanding the plaintifis might have asked for posses- 
sion of the lands.—13 Cal. 147. 

The judgment of the majority of the Full Bench in Narsingh Das v, 
Mangal Dubey (I. L. R., 59Ai. 163), except in its general observations as to 
the provisions of the Civil Procedure Code relating to joinder of parties and 
causes of action, proceeded upon and had reference to the special circum- 
stances of the case, and to the allegations.made by the plaintiff in his plaint, 
and was not intended to be carried further, In a suit for possession of im- 
moveable property, part of which had been usufructuarily mortgaged by de- 
fendant No. 1 todefendant No. 2, the plaintiff alleged that the first defendant 
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had no title to make sach a mortgage, while both defendants maintained 
such title. Held that, inasmuch as the title of defendant No. 2 was derived 
from defendant No, 1, and stood or fell with the failure or saccess of the 
plaintiff’s claim agaiust the latter, there were not two causes of action but 
one,namely, the infringement of the plaintiff's right by the defendant No. 36 
aud hence the suit was not bad for misjoinder of causes of action.—I11 Al. 8. 

A stranger to a contract, of which specific performance is sought, can- 
not be a party to the suit, Where, therefore, the plaintiff sued as against 
one defendant for specific performance of a contract to sell land, and as 
against another for a declaration that he was not entitled to any charge 
upon the said lands, held that the latter defendant was improperly made a 
party to the suit.—5 Bom. 177. 


A suit to have a mokurari patta enforced as against one co-sharer 
granting it, and other co-sharers who repudiate it, and in the alternative to 
have the salami paid for the mokurari patta returned, is, in substance, a 
suit to enforce a contract to place the plaintiff in possession of the land un- 
der the patta, and to declare his rights to it as against all the defendants ; 
and under sec. 19 of the Specific Relief Act, the plaintiff is entitled to ask 
for compensation as against the defendant granting the patta. Under sec. 
28 of the Civil Procedure Code, such an alternative claim may be allowed 
against one or more of the defendants.—-8 Cal. 963 ; 11 C. L. R., 330. 


The plaintiffs brought a suit to recover certain sums of money from 
the defendants, due to them under certaiv contracts which they alleged had 
been entered into by themselves, and one A D, as agent of the defendants, 
and asked for an account. The defendants, in their written statement, con- 
tended that there was no privity of contract between themselves and the 
plaintiffs, and denied the alleged agency of A D. The plaintiffs, before the 
hearing, applied to the Court to have A D added as a party-defendant under 
secs. 28 and 32 of Act X of 1877, asking tu be allowed to amend their plaint 
80 as to pray for relief in the alternative against the original defendants 
or the said A D, or both against the original defendants and the said A D: 
Held that, under sec. 28, they were entitled to the order on the authority 
of the case of Child v. Stenning (L. B., 5 Ch. D. 695.)—8 Cal. 170. 


Per Fietp, J.—Where a person, sued for rent, sets up the title of 
a third party, aud alleges that he holds under, and pays rent to, him, 
such third party, ought not to be made a party to the suit so as to convert 
@ simple suit for arrears of rent into one for the determination of the title 
to the property in respect of which the rent is claimed. Such a suit raises 
only two issues ; viz. : (1) does the relation of landlord and tenant exist 
between the plaintiff and defendant? (2) are the alleged arrears of rent. 
due and unpaid ? and these are questions in which the plaintiff and de- 
fendant are alone concerned, and no third party claiming a title adverse 
to the plaintiff can properly be made a party to the trial of these issues. 
Sec. 28 of the Civil Procedure Code is not imperative, but allows a discre- 
tion to be exercised ; and in such a suit it is better, both in the interests of 
Government and for the proper adjudication of the question of title, that 
it should be tried by a competent Court in a suit directly framed and 
brought for that purpose.—8 Cal. 238. 

The creditor of an insolvent, who had assigned all his property to 
trustees for the benefit of all his creditors generally, sued him for his debt, 
joining the trustees as defendants, on the ground that they had refused to 
register his claim. The trustees had refused to register the claim on the 
ground that the plaintiff had not applied for its registration within thie 
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time notified by them, and that he would not consent to abide by the order 
which the High Court might make on an application by the trustees for its 
advice regarding the claims of creditors who, like the plaintiff, had applied 
for the registration of their claims after such time, but before the assets of 
the insolvent had been distributed. The deed of trust empowered the trus- 
tees to distribute the assets of the insolvent after a certain time among the 
creditors who had preferred their claims within that time, and declared that 
they should not. be liable for such distribution to creditors who had not pre- 
ferred their claims within that time ; but it did not empower them to refuse 
to register claims made after that time, but before distribution of the as- 
sete. Held that the trustees had been properly joined as defendants in such 
suit ; that their refusal to register the plaintiff's claim gave him a cause of 
action against them ; and that, inasmuch as the plaintiff had applied for the 
registration of his claim before the distribution of the assets, te trustees 
had improperly refused to register it.—3 Al. 799. 


Defendant No. 1, the tenant of certain land at fixed rates, on the 12th 
November 1877, sold hia interest in the land to the plaintiff. At the time 
of the sale the land was in the actual possession of defendant No. 2, defen- 
dant No. 1’s sub-tenant, against whom, however, defendant No. 1 had ob- 
tained an order for ejectment on the 25th June preceding. On the 25th 
March 1878, defendant No. 1 applied a second time for the ejectment of 
defendant No. 2, and while this matter was pending the plaintiff endeavour- 
ed to obtain possession of the land, but was resisted by defendant No. 2. 
He thereupon instituted a charge of criminal trespass against the latter. 
This criminal proceeding was pending when, on the 14th September 1878, 
defendant No, 1 obtained a second order for defendant No. 2’s ejectment. 
Under this order he obtained possession of the land, and also of the crop 
planted by defendant No. 2. which he sold to defendant No. 3 on the 22nd 
September 1878, On the 25th of the same month the plaintiff’s charge of 
criminal trespass against defendant No. 2 was dismissed, on the ground 
that defendant No, 1 was in possession, and the plaintiff had never obtain- 
ed possession under his purchase. Defendant No. 1 subsequently let the 
land to defendant No, 4. The plaintiff, alleging that three causes of action 
had accrued to him—viz., (4) on the 12th November 1877, the date of the 
sale to him—(ii.) on the 30th March 1878, when defendant No. 1 applied a 
second time for the ejectment of defendant No. 2—and (iii.) on the 22nd 
September 1878, wheu defendant No. 1] took possession of the land—sued 
defendants Nos, 1, 2, 3, and 4, claiming (i.) possession of the land as against 
them all ; (ii.) mesne-profits by way of damages for the year 1285 Fasli 
(September 1877—September 1878), as against defendants Nos. 1 and 2 ; 
(iii) mesne-profits by way of damages for 1286 Fasli (September 1878— 
September 1879), against defendants Nos, 1 and 3 ; and (iv.) mesue-profits 
by way of damages for 1287 Fasli (September 1879—September 1880), 
against defendants Nos, 1 and 4 Held by the Full Bench (Manmoop, J., 
dissenting) that the Court of first instance had properly rejected the plaint, 
the suit being open to the objection that different causes of action against 
different defendants separately had been joined, for which procedure no 
sanction was to be found in the Oode of Civil Procedure.—5 Al. 163. 


A, B, C, & D, were the proprietors of a 2a. 13g. share in mauza E, and 
also of a Za. 13g. share in mauza F, both in the district of Bhagalpur. On 
the 19th September 1872, A, B, C, and D, mortgaged their share in E and 
¥F, together with property in the district of Tirhut, to the plaintiff. On the 
24th March 1873, A mortgaged his share in Eand FtoJ. On the 13th 
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November 1872, A and B mortgaged their shares in HE to K. On the 25th 
March 1874, J obtained a decree on his mortgage, and the interests of 
A & B were purchased on the 5th January 1875 by L. On the 17th April 
1874, M, to whom the first mortgage had been assigned, obtained a decree, 
and attached the property mortgaged. L objected that he had already pur- 
chased the interests of A, and, on the objection being allowed, M institut- 
ed a suit against L for a declaration of priority, and obtained a decree on 
the 9th August 1876. In execution of this decree the property first mort- 
gaged was sold on the 4th March 1878, and, after satisfying the mortgage, 
a surplus of Rs. 7,664 remained. After the institution of the first snit, and 
before L’s purchase, the plaintiff instituted a suit upon his mortgage in 
the Tirbut Court without having dbtained leave to include that portion of 
the mortgaged property situate in the Bhagalpur district, On the 17th 
July 1874, a decree was made in this suit. On the 17th January 1877, K 
obtained a decree on his mortgage, and shares of A and B in E were sold, 
and purchased on the 3rd September 1877 by N. The plaintiff had his de- 
cree transferred for execution to the Bhagalpur Court, and he attached the 
surplus sale-proceeds and a la. 9g. share in E. This attachment was with- 
drawn on the objection of L, who drew out the surplus sale- proceeds. The 
share purchased by N was also released from attachment. The plaintiff 
now sued L, N, and the mortgagors for a declaration that his decree of the 
17th July 1874 affected the E property, to recover the surplus sale-proceeds 
from lL, and in case the decree should not be valid to the extent mention- 
ed, for a decree declaring his prior lien on the property in E. It was con- 
tended for the defendants that the Tirhut Court had no jurisdiction in res- 
pect of the Bhagalpur property ; that the suit was bad for multifarious- 
ness ; that certain persons, co-sharera with the plaintiff, should have been 
made parties ; and that the cause of action had been split. Held that the 
Tirhut Court had no jurisdiction in respect of the Bhagalpur property ; 
that the suit was not bad by reason of multifariousness ; and that it was 
not necessary to make the plaintiff's co-sharers parties, as he might be re- 
garded as contracting on behalf of himself and the other members of the 
family as undisclosed principals. Held also that the cause of action had 
been split.— 7 Cal. 739 : See alsol0 C, L. R., 263, 
29. The plaintiff may, at his option, join as parties to 

Joinder of parties liable the same suit all or any of the persons 
On same contract. severally, or jointly and severally, liable 
on any one contract, including parties to bills of exchange, 
hundis, and promissory notes. 

Notes. 
This section applies to Provincial Sma]l1 Cause Courts, 


The drawer and acceptor of ‘bills of exchange can be joined as co-de- 
fendants in a suit brought by tne holder of such bills.—I.L.R., 3 Cal. 54}, 


See I. L. R., 2 Al. 738, noted under sec. 32. 
30. Where there are numerous parties having the same 
One party may ene or terest in one suit, one or more of such 
defend on behalf of all in parties may, with the permission of the 
ieee cata Court, sue or be sued, or may defend,in 
such suit, on behalf of all parties so interested. But the 
Court shall in such cases give, at the plaintiff's expense, 
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motice of the institution of the suit to all such parties either 
by personal service or (if from the number of parties or any 
other cause such service is not reasonable practicable) by 
public advertisement, as the Court in each case may direct. 


Notes. 
This section applies to Provincial Small Cause Courts. 


Sec. 30 was not intended to allow individuals to sue on behalf of the 
general public, but to enable some of a class having special interests to re- 
present the rest of the class.—I. L. R., 9 Madr. 463. 


The plaintiff based her right to sue upon the fact that her deceased 
husband had been mutwals. and she prayed that the property in suit might 
be declared wugf, and that certain alienationus made by her step-son since her 
husband’s death might be set aside :— Held that the trust to which the suit 
related was one partly for charitable and partly for religious purposes. As 
far as it related to the former, it was governed by sec, 539 and if viewed 
in the light of the latter, by Act XX of 1863; and that the suit, not being 
properly framed in compliance with the provisions of either of those enact- 
ments, was not maintainable :—Held, further, that even supposing the en- 
dowment alleged was neither a public charity within the meaning of sec. 
539, nor a religious endowment to which Act XX of 1863 applied, the 
plaintiff was not entitled to sue alone ; as it was clear upon the face of the 
plaint that she was not alone interested in the subject-matter of the suit, 
and therefore that she could only sue ou bebalf of all who were so interest- 
ed, having first obtained the leave of the Court and otherwise complied 
with the provisions of sec. 30.—11 Cal. 33. 


There is no rule that a person named as a co-plaintiff is not to be 
treated as a plaintiff unless he signs and verifies the plaint. Three suits 
for money were filed by one of three joint-creditors, the others being nam- 
ed as co-plaintiffs with him in the plaints, which he alone signed and veri- 
fied. An order was made by the Court after the filing of the plaints that 
one of these joint-creditors should be added as a co-plaintiff, asif he had 
not been on the record already. If the date of that order had been the date 
of suit brought, limitation under Act XV of 1877, sched. II, art. 67, would 
have applied ; but it was held that all the joint-creditors became plaintiffs 
when the plaints were filed, the order adding parties being inoperative, and 


that the snits when instituted were not defective for want of parties.—17 
Cal. 580. 


A and B, junior members of a Malabar tarwad, sued to cancel certain 
mortgages executed by their karnavan and senior anandravan, on the 
ground that the secured debt was not binding on the tarwad, and to ape 

int A to the office of karnavan. The last part of the prayer was with- 
wn. The mort es were executed to secure a decree-debt, the decree 
having been passed ex parte against the late karnavan of the tarwad. No 
fraud was alleged but the Lower Courts found that the karnavan had been 
uilty of fraud in allowing the decree to be passed ez parte. The plaintiffs 
-had not been parties to the decree, and the other junior members of the 
tarwad who had been joined were exempted from liability :— Held, that the 
nature of the debt was not res judicata, and that the plaintiffs were entit- 
led to a declaration that the mortgages in question were invalid as against 
them :— Held further per cur.—All the members of the plaintiffs’ tarwad 
should have been joined actually or constructively ; but (Kernan, J., dis- 
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senting) the objection as to non-joinder is not essential, but merely for- 
mal, and weigbt should not be attached to it when it is first taken on second 
appeal.—1l10 Madr. 322. 

The plaintiff, as manager of an undivided Hindu family, sued to 
recover possession of certain lands from the defendant. The defendant con- 
tended that the plaintiff’s minor brother and uncle, who were his undivid- 
ed co-parceners, should be made parties to the suit. The Court of first 
instance held that the plaintiff, as manager, could sue alone, and passed a 
decree for the plaintiff. The first appellate Court reversed the decree, hold- 
ing that the plaintiff could not sue alone, except under the provisions of 
sec. 30 of the Civil Procedure Coce, which had not been complied with. On 
second appeal to the High Court, held that the defendant was entitled to 
have tbe plaintiff's uncle and minor brother placed on the record either as 
co-plaintiffs or as defendants. The right of a plaintiff to assume the cha- 
racter of manager, and to sue in that character, raises a question of fact 
and law which varies as the other members of the family are minors or 
adults, and, therefore, the defendant is always entitled in such suits, when 
the objection is taken at an early stage, to have the other members of the 
family, whenthey are known, placedon the record, to ensure him against 
the possibility of the plaintiff’s acting without authority. The plaintiff 
was allowed on second appeal to amend his plaint by making the other 
members of the family parties to the sait.—12 Bom, 158. 


The defendants made a gift of land toa Hindu temple for the pur- 
pose of defraying the expenses appertaining totheidol. The temple was 
built, and the gift made in 1870. The defendants obtained from the re- 
venue authorities mutation of names in the idol’s favour, and an acknow- 
ledgment of the person whom they nominated as agent or manager. The 
plaintiff, alleging that they had subsequently repossessed themselves of 
the land and the profits accruing therefrom, and that he was interested as 
a Hindu in worshipping at the temple, and professing to sue on behalf of 
the entire body of the worshippers there at, sued for a declaration that the 
land was wakf, and the idol entitled to hold it in his own name; thatthe 
defendants should be directed to apply the income of the property to the 
purposes of the temple, and that the Court should give such orders and in- 
structions as might be necessary and proper for the future management of 
the temple and payment of income. No sarction to the institution of the 
suit was obtained under sec. 539 of the Civil;Procedure Code. Held by the 
Full Bench that the gift made by the defendants constituted a trust for 
the purposes of the temple. Per Epnart, C. J., and Tyrre.u, J., that the de- 
fendants before the Court did not constitute themselves trustees in any 
sense. fcld also by the Full Bench that the suit was not maintainable as 
against those defendants. Per Straicut, J., that the suit was not main- 
tainable under the Hindu law; that the trust was one for public religious 
purposes ; that such a suit, in which the plaintiff asked to have the trust 
administered by the Court, could not be maintained without the sanction 
required by sec. 539 of the Code; that, assuming sec. 539 to be inappli- 
cable, and Act XX of 1863 to apply, the suit could not be maintained with- 
out the sanction required by that Act; and that, with reference to sec, 30 
of the Code, no cause of action had accrued to the plaintiff alone on which 
he could maintain the suit. Per Epar, C. J., and TYRRELL, J., that, if the 
trast were one for public religious purposes, the suit as against the defend- 
ants before the Court must fail for non-compliance with the provisions of 
sec. 539 of the Code, and if for private or quasi-private religious purposes, 
it must also fail, since there was no principle on which the plaintiff, as one 
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of the public worshipping in the temple, could maintain it against those 
defendants who were not trustees, but (if they had wrongfully taken posses- 
sion) trespassers; that Act XX of 1863 could not apply; and that, with 
reference to sec. 30 of the Code, the plaintiff could not maintain the suit 
alone on his own behalf, or on behalf of himself and others against those 
defendants. Fawahra v. Akbar Husain (I. L.R., 7 Al. 178) distinguished, 
Manohar Ganesh Tambekar v. Lakhmiram Govind Ram (1. L.BR., 12 Bom. 
247), Lutifunissa Bibi v. Nazirun Bibi (I. L. R., 11 Cal. 33), and Hira 
Lal v. Bhairon (I. L. B., 5 Al. 602), referred to, Wajid Ali Shah v, Dianat, 
ullah Beg (I. L. R., 8 Al. 31) approved.—I. L. R., 11 Al. 18. 

A suit by one or more creditors on behalf of other creditors cannot be 
entertained without the leave of the Court being obtained for its inatitu- 
ga Such leave cannot be granted at the hearing.—9 Cal. 604; 13 C. L. 
R., 142, : 

If it is sought to make a decree in a suit binding ona Malabar tarwad, 
the procedure laid down in sec. 30 of the Code of Civil Procedure, 1877, 
should be followed if the members are numerous. A decree against a person 
who happens to be the karnavan of Malabar tarwad is not necessarily bind- 
ing on the tarwad in the absence of fraud.—5 Madr. 201. 

A subordinate Judge having permitted the junior widow of a Hindu 
to be made a party to the proceedings in execution of a decree obtained by 
the senior widow against a debtor of their deceased husband, the High 
Court declined to interfere under sec. 622 of the Code of Civil Procedure. 
Quaere.— Whether sec. 32 of the Code of Civil Procedure does not give a 
Court a discretionary power to add parties after adjudication of the ques- 
tion raised in the suit.—6 Madr. 227. 

An order under sec. 14, Act XX of 1863, should be mandatory, and 
not prohibitory. Where a sacred book was kept at a temple, and was an 
object of veneration to the members of the sect entitled to worship there, 
heid that a suit would lie under sec, 14 of Act XX of 1863, by some of the 
persons interested in the temple, to restrain the superintendent from re- 
moving the book toanother place, and that he should be directed to retain 
it as a portion of the furniture of the temple.—7 Cal. 767. 


Four persons of the Chitpavan caste brought a suit in 1876, alleging 
that they and the members of their caste, in common with certain other 
castes, possessed the exclusive right of entry and worship in the sanctuary 
of a temple, and that the defendants, members of the Palshe caste, not be- 
ing of the privileged castes, infringed that right in 1871 and thereafter by 
entering the sanctuary and performing worship therein. They prayed for 
a declaration of their right and an injunction restraining the defendants 
from interfering with it. Held that the plaintiffs could maintain the suit 
for the personal injury alleged to have been suffered by themselves by the 
pollution of their sanctuary, whether under the Civil Procedure Code of 
1859 or that of 1877, sec, 30 of the latter being merely regulative, not con- 
stitutive. Whether or not it could be contended that they and the defend- 
ants 8o represented their respective castes that the decree in this suit should 
bind all members of the two castes, would be open to argument in any fu- 
ture case ; but it might well be consistent with general principles to hold 
that certain judicial proceedings taken by or against as elect number as re- 
presenting a large class, might, if fairly and honestly conducted, bind or 
benefit the whole class.—7 Bom. 323. 

A shareholder of an undivided piece of land sued three of his co- 
sharers, who, he alleged, had trespassed on the land by building thereon, for 
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restoration of the land to its original condition, The Court of first instance 
tried and determined the suit as brought and framed. The lower Appellate 
Court dismissed the suit, on the ground that, there being many co-sharers, 
the plaintiff could not alone sue, and, under sec. 30 of the Civil Procedure 
Code, the suit was bad. Per Stroarr, C. J.—That the lower Appellate 
Court was right in holding that sec. 30 of the Civil Procedure Code ap- 
plied to the case, but that it was not right in dismissing the suit, but 
should have remanded it for the procedure provided by that section. Also 
that the permission mentioned in sec. 30 is express, and not constructive. 
Per Bropuvurst, J.—That sec. 30 was not applicable to the case, that sec- 
tion contemplating a case in which there are numerous parties, having the 
same interest in a suit, who are all before the Court, and all anxious to 
have the matter in dispute disposed of, but, in order to save trouble and 
expense, are desirous that one or more of them shall sue or defend on be- 
half of all in the same interest. Per Srraiaur and Tyrreui, JJ.—That 
sec. 30 was not applicable to the case, the first part of that section imply- 
ing that the plaintiff therein contemplated wishes to sue on behalf of other 
persons similarly interested in suing, they also wishing the same.—od Al. 


602. 


In a suit by two of the worshippers at a certain mosque, instituted 
after having obtained the sanction of the Advocate-General under sec. 539 
of the Civil Procedure Code, against the mutwalli of the mosque, and two 
other persons to whom the mutwalli had mortgaged part of the endowed 
property to secure the repayment of a loan, it appeared that one of the 
mortgagees had sold some of the wakf property in execution of a decree 
which he had obtained upon his mortgage, and the property had been pur- 
chased by the other mortgagee. The plaintiffs prayed that tbe property 
purchased might be declared to be wakf; that the sale in execution might 
be declared to be invalid ; that a mutwalli might be appointed by the Court ; 
and that the costs of doing the acts of the wakf might be defrayed from the 
profits of the property belonging to the endowment. Held that, so far as 
regarded that portion of the prayer which fell within the provisions of sec. 
539 of the Code, the plaintiffs were not entitled to sue, as they were not 
‘* persons having a direct interest in the trust’? within the meaning of the 
section, and that the suit should have been instituted under sec. 14 of Act 
XX of 1863 after sanction obtained under sec. 18. Held also that, though 
the plaintiffs might possibly have obtained leave to sue under sec. 30 of 
the Code on behalf of themselves and the other persons attending the mos- 
que, they, not having obtained such leave, were not entitled to institute the 
suit for the purpose of obtaining the relief asked for in the other prayers 
of the plaint, The words, “ trustee, manager, or superintendent of a mos- 
que,” &c., mentioned in Act XX of 1863, mean the trustee, manager, or 
superintendent of a mosque, &., to which the provisions of the Act are 
applicable, not the trustee &c., of any mosque. And such persons are 
those to whom the provisions of Reg. XIX of 1810 were applicable. The 
mosques, &c., to which the provisions of that Regulation were applicable, 
were mosques for the supportof which endowments had been granted in 
land by the Government of the country or by individuals, and the mosques, 
&c., to which the provisions of Act XX of 1863 apply, are not any mosques, 
&c., bat any mosques for the support of which endowments in land have 
been made by the Government or private individuals.—8 Cal. 32. 


A landlord having obtained a decree against the karnavan and senior 
anandravans of a Malabar tarwad, for the recovery of certain lands demis- 
ed on perpetual lease to the tarwad, on the ground that the tenure waa 
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forfeited by the denial of the Jandlord’s title by the karnavan, the junior 
members of the tarwad sued the parties to that decree to set aside the de- 
cree and also the forfeiture of the tenure, on the ground thatthe karnavan 
had acted improperly in denying the title of the landlord. It was found 
that the karnavan acted bona fide in denying his landlord’s title and in de- 
fending the suit.—Held, that the plaintiffs could not succeed.—7 Madr. 87. 

The “‘ Majlis Islamia” or “‘ Mahomedan Association” of Meerut institu- 
ted a suit in its own name, by its Secretary. Held that, as such Association 
had not, per se, any status in law so to sue, the suit was not maintainable. 
Semble that, had such Association empowered one or more of its members 
to act for it in the matter of the suit in the manner provided by sec. 380, 
Civil Procedure Code, 1882, the permission mentioned in that section 
might have been granted.—6 Al. 284. 

See I. L. R., 2 Madr. 328 &10 Madr. 79, noted undersec. 13; 17 Cal 
906, noted under s:c. 11; 15 Bom. 309, noted under sec. 26, 


31. No suit shall be defeated by reason of the misjoin- 
Suit not to fail by reason er of parties, and the Court may, in 
of misjoinder. every suit, deal with the matter in con- 


traversy so far as regards the rights and interests of the par- 
ties actually before it. 

_. Nothing in this section shall be deemed to enable plain- 
tiffs to join in respect of distinct causes of action. 


Notes. 

This section applies to Provincial Small Cause Courts. 

Two of the sons of a joint Mitakshara family, consisting of the father, 
three sons, and the widow and sons of a deceased son, and carrying on 
basiness in partnership, filed a suit on the 19th July 1880, upon a hatchitia, 
dated the 11th December 1876. No time was fixed for the payment of 
money, but the last payment made and entered by the defendant on the 
hatchitta was dated 30th July 1877. Onthe 26th July, when the case 
came on for hearing, it was objected by the defendant that all the persons 
who sought to sue were not joined as plaintiffs, Thereupon, on the appli- 
cation of the original plaintiffs, the father and the third son, who were des- 
cribed as the surviving partners of the deceased son, were added as plain- 
tiffs, but not until the suit as against them was barred by limitation. Held 
that the Court had rightly exercised its discretion in adding the 3rd and 
4th plaintiffs to the record, although the suit was barred under sec. 22 of 
the Limitation Act as against them. Held also that the claim of the origi- 
nal plaintiffs was likewise, inasmuch as they could only enforce that claim 
in conjunction with the other plaintiffs whose rights were barred under 
sec. 22 of the Limitation Act. In actions of contracts it is the right of the 
defendant, if he takes the objection in proper time, to insist upon all 
persons with whom he has contracted being joined as plaintiffs, and if, 
after the objection has been raised, the plaintiff proceeds with the suit 
without taking proper steps to add the person or persons whose non- 
joinder has been objected to, and the Court finds that the objection was 
well-founded, the suit must be dismissed. Baydonath Bag v. Grish Chun- 
der Roy (1. L. R, 3 Cal. 26) dissented from, Held, further, that the 
suit would have been in time ifall the plaintiffs had joined in the first 
instance. Per Curian.—The words “prescribed period” in sec, 20 of the 
Limitation Act mean, not the period prescribed for the payment of the 
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debt, but the prescribed period of limitation, Tarny Churn Nundee v. 
Shaikh Abdoor Rahman (2 C. L. R., 346) doubted. There is no equity, 
but often much injustice, in allowing one joint-contractor out of many to 
sue the defendant, notwithstanding an objection duly made by the latter, 
and the Court has no right to allow one co-contractor to recover under such 
circumstances, though he may, no doubt, adjust the same which he re- 
covers with his co-contractors. As between the members of a joint family 
any one or more may be authorized by the rest to act as their agent or 
agents in any business-transaction ; but when a joint family or any members 
of it carry on trade in partnership, and contract with the outside public in 
the course of that trade, they have no greater privileges than any other 
traders; if they are really partners, they must be bound by the same rule 
for enforcing their contracts in Courts of law as the members of any other 


partnership.—8 C. L. R., 457. 


In a suit instituted against six different parties, plaintiff prayed for khas 
possession of a four-anna share in a certain lot, or, in the alternative, for 
a decree for arrears of rent against the defendants, or such of the defend- 
ants as should, on inquiry, appear to be respectively liable. It appeared 
that plaintiff had been kept out of possession by one only of the six defend- 
ants, and that, if he was entitled to a decree for arrears of rent, another 
of the defendants was liable for a portion only of such arrears. Held (with 
reference to Act X of 1877, secs. 31 and 45) that the suit was not impro- 
perly framed ; that there was no objection to the prayer for alternative 
relief ; and that the suit shonld not have been dismissed for joinder of 
causes of action.—I, L. R., 4 Cal. 949. 


A, as auction-purchaser at a revenue-sale, brought a suit against a 
number of persons for possession of some chur land ; the defendants claim- 
ed portions of the land under different titles and pleaded misjoinder. The 
Court upon the Amin’s report gave A the option to amend the plaint by 
withdrawing the suit against any particular sets of defendants. A elected 
to go to trial on the suit as brought. Held that, under the circumstances, 
it was necessary for the Court to adjudicate on the question of misjoinder., 
Held, also, that the plaintiff was not entitled to join in one suit all the 
persons, on the ground that they obstructed his possession, unless he was 
able to show that those persons acted in concert or under some common 
title. Held, further, that, having regard to the provisions of secs. 31 and 
53 of the Civil Procedure Code, the proper order of the Court should have 
been to reject the plaint and not dismiss the suit on the ground of mia- 
joinder.—14 Cal, 435. 

A sued for an injunction to restrain interference with his right to 
graze cattle on the bed of a certain tank. The other raiyats of the village 
in whom the same right vested were originally joined as plaintiffs, but the 
plaint was amended under sec. 53 of the Code of Civil Procedure, and their 
names were struck off the record. A proved no apecial damage. Held (1) 
that the fact that the other raiyats of the village have similar rights 
does not make A’s right a public right in the sense that no action can _ be 
brought upon it unless special damage is proved; (2) that the right claim- 
ed vests in A severally as well as jointly with the other raiyats, and the 
amendment of the plaint was not contrary to the provisions of sec, 31 or 
53 of the Code of Civil Procedure.—11 Madr. 42. 


See I. L. R., 3 Al. 799 & 7 Cal. 739, noted under sec. 28 ; 6 Bom. 266 
and 16 Bom. 119, noted under sec. 26, 
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32. The Court may, on or before the first hearing, upon 
Court may dismiss or the application of either party, and on 
add parties. such terms as the Court thinks just, order 
that the name of any party, whether as plaintiff or as defen- 
dant, improperly joined, be struck out; 
and the Court may, at any time, either upon or without 
such application, and on such terms as the Court thinks just, 
order that any plaintiff be made a defendant, or that any de- 
fendant be made a plaintiff, and that the name of any person 
who ought to have been joined, whether as plaintiff or defen- 
dant, or whose presence before the Court may be necessary in 
order to enable the Court effectually and completely to ad- 


judicate upon and settle all the questions involved in the suit, 
be added. 


No person shall be added as a plaintiff. 
od ae piniotit or nest OF 88 the next friend of a plaintiff, with- 
Ariens: out his own consent thereto. 

Any person on whose behalf a suit is instituted or defend- 
Parties to suits inetitutea ed under section 30 may apply to the 
or defended under sec. 30. Court to be made a party to such suit. 


All parties whose names are so added as defendants shall be 

Defendants added to be served with a summons in manner here- 
perved: inafter mentioned, and (subject to the 
provisions of the Indian Limitation Act, 1877, section 22) the 
proceedings as against them shall be deemed to have begun 
only on the service of such summons. 


ae aT er The Court may give the conduct of the 
suit to such plaintiff as it deems proper. 
Notes. 
This section applies to Provincial Small Cause Courts, 


The words in sec. 73 of Act VIII of 1859, ‘“‘ who may be likely to be 
affected by the result,” construed to mean “ likely to be affected, if added 
as parties,”’—5 B. L. R., 371; 183 W. R., 443. 


After a decree has been made, whereby a suit has been referred to the 
Commissioner’s office to have accounts taken and property sold, the Court 
has still power (if it should be found necessary) to add, as fresh parties to 
the suit, persons who are interested in its subject-matter, and are likely 
to be affected by its results.—8 Bom. H. C. BR., (O. C.) 96, 


No person ought, under sec. 73, to be added as a plaintiff whose right 


of action is barred by the Law of Limitation.—W.R., 1864, 152; 12 Bom. 
H.C. R., 17. 


In a suit by reversiouers to set aside an alienation by the widow, where 
the Court finds that not the plaintiffs but another reversioner not represent- 
ed on the suit had such right, it should not adjudicate on the propriety or 
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ary of the alienation, but the suit should be dismissed.—2 Agra H. 
-R., 44. 

Where a Hindu widow instituted a suit in respect of rights inherited 
by her from her deceased husdand, and then adopted a son, held that, un- 
der sec. 73 of the Code of Civil Procedure, the adopted son might be made 
a co-plaintiff.—1 M. H. C. R., 197. 

Where the son of a Hindu widow died after her re-marriage, and she 
sued as guardian of her daughter by her first husband claiming the estate 
of her son, an application by her to be joined as co-plaintiff in her own 
right was allowed.—10 W. R., 34. 

J M executed in favour of P an instrument (authorizing P to recover, 
by suit or otherwise, from Messrs. W and N, a sum of Rs, 22,500 or there- 
abouts) which contained this clause: ‘*‘ From whatever sum P may recover 
from Messrs. W and N, he is to pay himself the sum of Rs. 8,640, which is 
due to himself, and also the expenses he may incur in making recovery, 
and he is to hand over the surplus to me.” J M, ignoring the above instru- 
ment, sued N for the Rs. 22,500 mentioned in it. P thereupon applied to 
be made a party to the suit, under sec. 73 of the Code. His application was 
granted, and he was joined as a co-plaintiff. Held that P was properly 
made a party; but, as the validity of the instrument was disputed by J M, 
P should rather have been joined as a defendant than asa plaintiff.—?7 
Bom. H. C. R., (A. C.) 10. 

Only persons whose claims must necessarily be taken into consideration 
before deciding on the plaintiff’s title should be joined as defendants in a 
suit.—9 W. R., 158. 

Sec. 73 of the Civil Procedure Code enables the Court to bring in as 
parties to the suit any person whose rights appear to be involved, and who 
may be affected by the result of the suit. It does not enable parties who 
are not liable to be affected by the result, to come in and raise altogether new 
issues which do not properly arise. Where the parties, however, all acquies- 
ced in the irregularity, and the suit went to trial on the issues raised by 
the added defendant, the High Court did not think it necessary to quash 
the proceedings.—1 B. L. B.,S. N., 26; 10 W. R., 283. 


In a suit to recover possession of acertain mouzah claimed by the plain- 
tiff as a portion of his dur-patni taluk, which was brought against several 
defendants, four other persons applied to be made defendants, on the ground 
that they were co-sharers with the defendants on the record in the property 
in dispute. The application was granted ; the added defendants were found 
to be possessed of the share which they claimed, and on the proofs which 
they adduced the plaintiff's claim was dismissed. The plaintiff’s claim as 
against the original defendants, who made no opposition, was decreed. In 
special appeal, on the ground that they should not have been made defen- 
dants, and that the plaintiff was not bound to prove his case against any- 
body else but the person against whom he had brought the suit, held that 
sec, 73, Act VIII of 1859, leaves to the Courts of original jurisdiction a 
discretion in such cases ; that the section is not limited entirely to cases 
where the suit as framed cannot proceed ; that the words “ persons who may 
be likely to be affected by the result’? do not mean persons on whom the 
result would be legally binding.—3 B, L. R.,(A. C.) 24; 11 W. R., 361. 

The plaintiff claimed to be entitled, as cousin of one M, to 12 annas of 
the estate left by M, and brought a suit against the two widows of M, to 
whom a certificate had been granted, under Act XXVII of 1860, to set aside 
the certificate, and for possession of the estate with mesne-profits from the 
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death of M to the institution of this suit. N and others, who claimed to be 
entitled to a portion of the property specified in the plaint, intervened, and 
asked to be made defendants under sec, 73 of Act VIII of 1859. Held that 
they were not parties likely to be affected by the result, within sec. 73, of 
the suit, and should not have been made parties to the suit.—3 B. L. R., 
(A. C.) 28 note; 10 W. B., 369, 


In a suit against a co-heir, who had obtained a certificate under Act 
XXVITI of 1860, for an account of the estate of the deceased proprietor, a 
third party was added asa defendant under sec. 73 of Act VIII of 1859, 
‘‘it appearing from the accounts put in that a large portion of the assets 
had been disposed of by him as agent” of the holder of the certificate. On ap- 
peal, held that a co-heir is entitled to follow property of the deceased into 
the hands of any person who has misappropriated it, and such right is not 
taken away by the certificate. Therefore, any person who, with the con- 
sent of the holder of the certificate, has improperly possessed himself of 
property belonging to the deceased, and misappropriated if, may be joined 
as a co-defendant. The third party was rightly so joined in this case.—5 
B. L. B., 371; 13 W. BR., 443. 

In a suit by a landlord to eject his tenant, persons alleging a title 
adverse to the landlord should not be made parties under sec. 73, Act VIII 
of 1859. Their introduction could not change the character of the suit, 
and if they wish to establish their own title otherwise than through the 
tenant they should bring a separate suit.—10 Bom, H. C. R., 429; 21 W. 
R., 51. 


Where a plaintiff applied for attachment of certain property before 
judgment under sec. 81, and a third party intervened, claiming to hold the 
property by purchase on his own account, held that such intervenor ought 
not to have been made a party under sec. 73 of the Code, but that bis ob- 
jection should have been entertained under secs. 86 and 246 of the Proce- 
dure Code.—2 Agra. H. C. R., 141. 

Where one of several joint creditors who has no rights separate from 
that of the others refuses to join in the suit as plaintiff, and there is no 
averment of collusion on his part with the defendant, he cannot rightly be 
made a defendant in the suit.—11 Bom. H.C. R., 106; 1 C. L. R., 431. 


The official Assignee has no legal right under the Insolvent Act to ap- 
ply to be made a party to suits against the insolvent pending at the time of 
a vesting order being made, nor has he the power, after judgment and de- 
cree have been pronounced in a suit against the insolvent prior to his vesting 
order, to get himself made a party to such suit with a view of setting aside 
the judgment or appealing therefrom.—1 Bom. H. C. R., 251. 


An appeal hes under the Civil Procedure Code, sec. 588 (2), against 
te tay under sec. 32 that a plaintiff be made defendant.—I. L. R., 12 
adr, 489. 


Persons not parties in the original suit are not entitled to have them- 
selves added as appellants in the Appellate Court,—9 W. R., 259 

After the dismissal of the plaintiffs’ suit, and pending a regular appeal 
to the High Court, the plaintiffs applied for leave to add the name of a 
party to whom a share of their right in the subject-matter had been assign- 
ed subseqnently to the dismissal of the suit in the Court below. The Court 
refused the application.— Marsh. Rep., 251; 2 Hay’s Rep., 111. 


In a suit for declaration of title to, and for possession of, a share in al- 
leged ancestral property with mesne-profits, the plaintiff obtained a decree 
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in the lower Appellate Court, from which the defendants appealed to 
the High Court. Pending the appeal, the plaintiff died childless, and, on 
her application, his widow was substituted for him as respondent, Subse- 
quently, the defendants-appellants applied to the High Court to have the 
deceased’s father brought upon the record as respondent, alleging that he, 
and not the widow, was the deceased’s legal representative, and solely en- 
titled to be placed on the record as such. The father made no objection to 
the proposed substitution. It was common ground that either the father 
alone or the widow alone was the deceased plaintiff-respondent’s true legal 
representative. Held by the Fall Bench (Maumoop, J., dissenting) that, 
having rezard to the words “ as nearly as may be’’ and “ as far asmay be” 
in sec. 582 of the Civil Pro. Code, secs. 365, 366. and 367, might be appli- 
ed, at all events analogically, to the case so as to enable the real legal re- 
presentative of the deceased plaintiff-respondent to be ascertained and 
brought upon the record ; that the latter portion of sec. 582 did not limit 
the earlier words of the section so as to make sec. 368 the only provision 
applicable to the case ; that a Court of record must have an inherent power 
to ascertain whether or not it has before it the proper parties to an appeal 
if the question be substantially raised ; and that, therefore, the Court could 
and should, either before or at the hearing of the appeal, ascertain and de- 
termine, for the purposes of the prosecution of the appeal, the preliminary 
question whether the father or the widow waa the legal representarive of 
the deceased, and should act accordingly. Held also by the Full Bench 
(Maumoop, J., dissenting that sec, 32 of the Code did not apply to the case, 
and that, if itdid apply, it would be the duty of the Court to decide whe- 
ther the father or the widow was the legal representative of the deceased 
plaintiff-respondent. Held by Maumoop, J., contra, that the effect of sec. 
582 read with sec. 587 was to place the defendants-appellants in the posi- 
tion of plaintiffs, and the deceased respondent in that of a defendant, for 
the purposes of array of parties; that consequently the provisions of secs. 
363, 364, 365, 366, and 367, had no application ; that, applying sec. 368, 
the Court was bound to implead the person named by the defendants-ap- 
pellants as a respondent to the appeal; that, applying sec. 32, the widow 
occupied a position which gave her a sufficient prima facie status to be im- 
pleaded as respondent ; and that, as there existed no authority in the Code 
allowing the Court to hold an enquiry whether the father or the widow 
was the true legal representative of the deceased plaintiff-respondent, the 
Court should bring both upon the record as respondents, and proceed to 
decide the appeal after hearing both. Narain Das v. Lajja Ram (I. L. R,, 
7 Al. 693), Har Narain Singh v. Kharag Singh (I. L. R., 9 Al. 447), Lak- 
shmibaiv Balkrishna (I. L. R., 4 Bom. 654), Rajamonee Dabee v. Chander 
Kant Sandel (1. L. R., 8 Cal. 440; 10 ©. L. R., 437), Naraini Kuar ve. Dur- 
jan Kuar (I. L. R., 2 Al. 738), and Athiappa v, Ayanna (I. L. R., 8 Madr, 
300), referred to.—I. L. B., 10 Al. 223. 


Suit upon a bond of which the obligor was therein described as the 
manager of a certainmutt. The defendants, who were the sons of the ob- 
ligor (since deceused), pleaded that the debt was contracted by their father 
for the beuefit of the mutt and as manager of the mutt. The Judge ordered 
that the representative of the mutt be joined as defendant in the snit under 
sec. 32, and subsequently a decree was passed against him :— Held, that 
the order under sec. 32 was right, although the plaint had prayed for no 
relief against the mutt.—13 Madr. 32. 

No question of limitation can arise with respect to the Court’s power 
to make an order adding a party defendant to a suit.— 11 Cal. 642. 

95 
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In a suit for possession of immoveable property brought by three Mu- 
hammadan brothers, their three sisters were impleaded as defendants 
under sec. 32 and two of the latter subsequently filed a written statement in 
which, after stating that they were on good terms with their brothers the 
plaintiffs, and that the suit had been instituted with their knowledge and 
permission, they prayed that the suit might be decreed, subject to the con- 
dition that they would on some future occasion ‘ settle with their own 
brothers as to their right and costs.” The third sister did not appear to 
defend the suit :-—Held, that the lower Courts were wrong in treating this 
admission as sufficient to entitle the plaintiffs to a decree for possession, 
not oniy of their own share, but also of the shares of their three sisters, it 
being a fundamental proposition connected with the administration of jus- 
tice thau a plaintiff cannot sue for more than his own right, and that no 
defendant can, by an admission on consent of this kind, convey the right or 
delegate the authority to one for more than his own share in property. 
Lachman Singh v. Tansukh referred to.—7 Al. 353. 

Where property belonging to an endowment is sought to be recovered 
from a third party, who asserts that he is the owner thereof, all the mut- 
wallis of the endowment should be made parties ; Such of the mutwallis as 
refuse to join as plaintiffs should be made defendants,—11 Cal. 338. 


Unless there is a special provision of the law, co-owners are not per- 
mitted to sue through some or one of their members, but all co-owners 
must join in a suit to recover their property. The defendant cannot be de- 
prived of his right to insist on the other co owners being joined on the re- 
cord by the fact that they approve of the suit being brought by the plain- 
tiff alone.—10 Bom. 32. 

There is no power in the Code to make a party to tke suit aco-appel- 
lant. Secs. 32 and 582 of the Code give to an Appellate Court power only 
to strike out the name of a party, or to direct new parties to be added to 
the suit, whether as plaintiffs or defendants.—10 Bom, 227. 

An order rejecting an application under sec. 32 to be madea party to 
&@ suit is not appealable under cl. 2, sec. 588.—13 Cal. 100. 


The parties to the suit, the heirs and representatives of the original 
parties, a family carrying on a banking business, made and acted upon a 
new arrangement of their shares, the amounts of which were found in the 
First Court, and affirmed on appeal. A decree for an account and an award 
of interest at twelve per cent on the amounts found to be due upon the 
shares from the date of the closing of the business was maintained.—18 
Cal. 616. 

A mitta held by tenants in common was sold for arrears of revenue at 
a time when the owners of a moiety thereof were minors. In a suit brought 
by the mother of these minors on their behalf against the Collector to set 
aside the sale, the District Coort held that Regulation X of 1831, sec. 2, 
absolntely debarred the Collector from selling the estate of the minors 
daring their minority and set aside the sale so far as their interests were 
concerned :—Held, on appeal, that the minors not being sole proprietors, 
their estate was not one of which the Court of Wards could assume the 
mavagement, and, therefore, sec. 2 of Regulation X of 3831 did not affect 
the sale. In the abovementioned suif the plaintiffs impleaded also the other 
previous owners, of whom one was the purchaser at the sale. Two others, 
in their written statement, pleaded that the purchase had been made in 
fraud of their rights, and claimed to be atill entitled to their shares in the 
mitta on the ground thatthe purchaser mast be held to have purchased 
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for their benefit (Indian Trusts Act, 1882, sec. 90). They farther claimed 
that should the sale be set aside so far as the plaintiffs’ interests were con- 
cerned, the sale of their interests also should be held to be null and void. 
Before the suit came on for hearing the District Judge suo motu ordered 
that these two defendants should be made plaintiffs in the suit under sec. 
32 of the Code of Civil Procedure. At the date when this order was made, 
the claim of these defendants, had they sued to set aside the sale in their 
own interest, was barred by limitation :—Held, that the order was illegal. 
—10 Madr. 44. 


The ‘‘ questions involved in the suit” referred to in the second para- 
graph of sev. 32 of the Civil Procedure Code, are questions between the 
plaintiff and the defendant, and not questions which may arise between 
co-defendants or co-plaintiffs, inter se. The section does not apply to ques- 
tions which are not involved in the suit, but crop up incidentally during 
the pendency of an appeal, such as the question whether one person or 
another is the legal representative of a deceased plaintiff-respondent. Sec. 
591 of the Code ennbles the Court, when dealing with an appeal from a de- 
cree, to deal with any question which may arise as to any error, detect, or 
irregularity in any order affecting the decision of the case, though an ap- 
peal from such order might have been and has not been preferred, Googlee 
Sahoo v. Premlall Sahoo referred to. During the pendency of an appeal, the 
plaintiff-respondent died, and, on the application of the appellant, the name 
of H was entered on the record as respondent in place of the deceased. Sub- 
sequently K applied to be substituted as respondent, alleging that he and 
not H was the legal representative of the plaintiff. The Court passed an 
order making K a joint respondent with H. To this H objected, but he 
did not appeal from the order. Ultimately the Court dismissed the appeal, 
and passed a decree that the money claimed in the suit was payable to the 
two respondents. Held that sec. 32 of the Civil Procedure Code did not 
apply to the case sv as to authorize the Court below to add K as a respon- 
dent ; that the only other section under which he might possibly have been 
brought in was sec. 365; that even assuming sec. 365 to apply to sucha 
case, the Court had no power to make K a respondent jointly with H, but 
should have taken one or the other of the courses specified in sec. 367, so 
as to determine who was the legal representative of the deceased plaintiff ; 
and that the course adopted by the Court was an exceedingly inconveni- 
ent one, which ought not to have been taken, even if the Court had power 
under the Code to take it. Held also that, on appeal from the decree of the 
Court below, H was entitled to object to the order adding K as a respond- 
ent, though he had not appealed from the order itself.—9 Al. 447. 

An order refusing an application under Act X of 1877, sec. 32, by a 
person to be added as a defendant ina suit, is not applicable.—2 Al. 904. 

This section does not contemplate any application to the Court by the 
person proposed to be added.—5 Cal. 882. 

V sued his brothers for his share of the estate of their deceased father, 
the father and sons being divided. V having been transported for life, his 
sons applied to be made plaintiffs in the suit on the ground that they had 
a joint interest with their father in their grandfather’s estate : Held that 
under the circumstances, the application was properly granted.—6 Madr. 
331. 

The Secretary of State is not a necessary party to a suit to set aside a 
sale for arrears of revenue, but the Government have such interest as 
would, on their application, entitle them to be made a party. Sec. 424 of 
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the Civil Procedure Code does not preclude a Court from adding the Secre- 
tary of State as a necessary party under sec. 32 of the Code.—9 Cal. 271. 

A person alleged to be a lunatic, though not found so under Act XXV 
of 1858, may appear either by vakil or in person, Under sec. 32 of the 
Code of Civil Procedure no person can be added as a plaintiff unless he has 
previously consented thereto ; and if a person objects to be added, asa 
plaintiff, the proper course is to make him a defendant.—7 Cal. 242, 


In a suit for the partition of joint family property, the mortgagees of 
the right, title, and interest of the plaintiff applied under Act X of 1877, 
sec. 32, to be added as parties : Held that their presence was not necessary 
in order “ to enable the Court effectually and completely to adjudicate and 
settle all the questions involved in the suit’? within the meaning of section 


—5 Cal. 882. 


The object of sec. 32 which enables a Court to add parties whose’ pre- 
sence before the Court may be necessary to enable the Court effectually 
and completely to adjudicate upon and settle all the questions involved in 
the suit, is, to enable the Court to try and determine, once for all, material 
questions common to the parties and to third parties, and not merely ques- 
tions between the parties to the suit.—5 Madr. 52. 


Held, reading secs. 28, 29, and 32 of Act X of 1877 together, that, 
where an application is made under sec. 32 for the addition of a person, 
whether as plaintiff or defendant, such person should, as a general rule, be 
added only where there are questions directly arising ont of and inci- 
dental to the original cause of action, in which snch person has an identity 
of community of interest with the original plaintiff or defendant, Two 
suits against K for possession of the property of B, deceased, were institu- 
ted in the Court of the Subordinate Judge by parties claiming adversely to 
one another as heirs to B. The Sabordinate Judge, on the applications of 
the plaintiffs in these suits, under sec. 32 of Act % of 1877, added the 
plaintiffs in the first suit as defendants in the second, and the plaintiffs in 
the second suit as defendants in the first. Held on appeal by the defendant 
K from the orders of the Subordinate Judge, applying the rule stated 
above, that such addition of parties, not being necessary.to evable the 
Subordinate Judge “ effectually and completely to adjudicate upon and set- 
tle all the questions involved in the suit,” were not proper. The principles 
on which sec. 73 of Act VIII of 1859 should be interpreted enunciated by 
Sir Barnes Peacock in Jaygobind Dass v. Gauri Pershad Shaha, 7 W. R., 
222; Raja Ram Tewari ». Lachman Pershad, 8 W. R., 15; and Ahmed 
Hussain v. Khodeja, 10 W. KR, 316;3B.L. R., A. C., 28; and the re- 
marks of Ponrirex, J..in Muhammad Badshah v. Nicol Fleming, I. L. R., 
4 Cal. 355 ; followed and applied.—2 Al. 738. 


Plaintiff sued defendant for damages for slander of plaintiff’s sister. 
The Court, regarding the suit as defective for warrant of parties, made 
plaintiff’s siater a co-plaintiff under sec. 73 of Act VIII of 1859. Held that 
the defect was one not to be remedied under that section, and that as there 
was no right of suit in the plaintiff, the suit should have been dimissed,— 
1 Madr. 383. 


The plaintiff in a partnership-suit to which there were twenty-one de- 
fendants applied to the Court for leave to withdraw the suit, or that the 
suit might be dismissed. Ten of the defendants supported the plaintiff's 
application. Two of the defendants objected, and applied, under sec. 32 
of the Civil Procedure Code (Aet X of 1877), that they might be made 
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plaintiffs, and that the plaintiff might be made a defendant. The Court 
granted their application.—7 Bom. 167, ; 

In a suit for rent, where the defendant alleged that a person not on 
the record had a joint interest with the plaintiff in the property in respect 
of which the rent was due: Held, where the plaintiff disputed this, and 
objected to such course being taken, that it was improper to add such per- 
son as co-plaintiff, and that, if added at all, it should be as defendant, in 
order that the issue between him and the plaintiff might be properly tried. 
Held also that in such a case an appeal lies under sec, 591 of the Civil Pro- 
cedure Code.—?7 Cal], 148. 


S sued N and R jointly and severally for certain monies. The Court 
of first instance gave S a decree for such monies against N, and dismissed 
the suit against R. WN appealed from the decree of the Court of the first 
instance, but S did not appeal from it. The Appellate Court, at the first 
hearing of N’s appeal, made R a respondent, the period allowed by law for 
S to have preferred an appeal having then expired, and eventually revers- 
ed the decree of the Court of first instance, dismissing the suit as against N, 
and giving S a decree against R. Held that, although the Appellate Court 
was competent to make R a party to the appeal, under secs. 32 and 582 of 
Act X of 1877, yet it was not competent, with reference to sec. 22 of Act 
XV of 1877, to give S a decree against R, the former not having appeal- 
ed from the decree of the Court of first instance within the time allowed 
by law.—2 Al. 487. 


Except possibly in the case of an assignment by the other surviving 
partner or partners, it is not competent to one only of two or more surviv- 
ing partners to sue for a debt due to the firm. Dular Chand v. Balram Das 
and Gobind Prasad v. Chandar Sekhar referred to. A Court may, under seo. 
32 of the Code of Civil Procedure, adda party necessary toa suit, although 
it may be obliged by the Indian Limitation Act, 1877, to dismiss the suit 
after such party has been added. Ramsebuk v. Ram [all Koondoo and 
Kalidas Keval Das v. Nathu Bhagwan referred to. The Oriental Bank 
Corporation v. Charriol discussed.—14 Al. 524. 

B and N, the mortgagees of a mehal, granted the mortgagors a lease 
of the mehal, the mortgagors agreeing to pay the mortgagees a certain rent 
half-yearly on account of the right they held in equal shares, and that, in 
default of payment of such rent, *‘ the mortgagees” should be entitled to 
sue for payment, The mortgagors having made default in payment of the 
rent, and N refusing to join in a suit against the mortgagors to enforce 
payment, B sued them alone for a moiety of the rent due. The Revenue 
Court. of first instance held, with reference to Act X VIII of 1873, sec. 106, 
that B could not sue separately. Held by the Hizh Court that the order 
of the Revenue Court of first appeal, directing, inter alia, that the Court 
of first instance should re-try the suit after making N a defendant in the 
suit, was not illegal, notwithstanding that the provisions of Act X of 1877, 
sec. 32, were not made applicable to the procedure of the Revenue Courts 
by Act XVIII of 1873.—2 Al. 264, 


During the hearing of a suit for recovery of immoveable property 16 
appeared from the evidence and certain documents put in, that the plain- 
tiff had mortgaged his right, title, aud interest toa third person, by whom 
the suit was practically being carried on. On an application by the de- 
fendant for the mortgagee to be added as a party-defendant, under the pro- 
visions of sec. 32 of the Civil Procedure Code, the Court directed a rule to 
zasue calling on him to show cause why he should not be added as a party- 
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defendant or give security for costs. The rule was not applied foron peti- 
tion or affidavit, and set out no grounds for the application at all. On an 
objection taken by the mortgagee at the hearing of the rule: Held that the 
grounds should have been stated on affidavit or have appeared on the face 
of the rule, and that the mortgagee was entitled to know what he had to 
answer, and consequently, the rule being informal, it was discharged with 
costs.—9 Cal. 735. 


A sued as only son and heir of his father B. C, the widow of B, having, 
with the concurrence of A, taken out letters of administration of B’s estate, 
was on the application of A at the hearing of the suit, made a co-plaintif£ 
under sec. 32 of the Civil Procedure Code, Held that C ought not to have 
been joined as a plaintiff in the suit, inasmuch as A bas no right at all to 
sne. Sec. 32, as far as the addition of plaintiffs is concerned only applies 
to those cases in which the original party who brought the suit has some 
title to ane. Per Pontirex, J.—The power given by sec. 27 of the Code 
ought to be exercised before the first hearing of the case. Held also that 
sec. 2 of Act XXVII of 1860 prohibited A from suing sloune, for although 
he was, no doubt, beneficially entitled to recover it, yet there was no vexa- 
tious or fraudulent withholding of the debt within the meaning of that sec- 
tion. Per Garra, C. J.,—-A debt cannot be said to be ‘ vexatiously with- 
held” within the meaning of that section simply because the debtor omits 
to pay it.—6 Cal. 370. : 


Where a member of a Malabar tarwad sued the karnavan for an in- 
creased rate of maintenance :—Held, that all the members of the tarwad 
were necessary parties to the suit. Held, also, the Appellate Court having 
reversed the decree on the ground of non-joinder of such persons and direct- 
ed the plaint to be returned for amendment, that the proper coarse was for 
the Appellate Court to have added the necessary parties.—7 Madr. 428. 


C. sued P. to recover possession of certain lands. The plaintiff and de- 
fendant were members of the same family, and at the hearing of the suit 
the appellants, who were also members of the family, applied to be made 
parties, alleging that the suit was collusive, and that they were in posses- 
sion of some of the lands which the plaintiff sought to recover, and wished 
to defend their possession. The Subordinate Judge granted their applica- 
tion, and made them co-defendants in the suit, The filed written state- 
ments setting forth their right, and time was allowed in order that the 
plaintiff might put in a counter statement, Before the case came on again, 
the Subordinate Judge had been removed, and his successor was of opinion 
that the causes of action, as against the original defendant P. and as 
against the new defendants (the appellants), were different, and ought to 
be the object of different suits. He accordingly dismissed the appcllants 
from the suit under sec, 45 of the Civil Procedure Code (XIV of 1882), and 
ordered that they should bear their own costs. Held, on appeal to the 
High Court, that the order dismissing the appellants from the suit should 
be reversed, and that sec. 45 did not apply. When the parties concerned, 
though in different relation, in a particular litigation are all before the 
Court, and their cases have been stated, the Court, if it finds the several 
causes as between plaintiff and the several defendants cannot properly or 
conveniently be tried together, should deal with them separately as sub- 
‘suits under the title and number of the principal suit from which they 
spring. The dismissal of defendants added without objection, or the addi- 
tion of whom has been submitted to, is not contemplated, and would tend 
to further needless expense.—8 Bom. 616. 
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A sued V and S to establish his right to attach a certain house in exe- 
cution of a decree obtained by him in a previous suit. In their written 
statement the defendants alleged that A had obtained the decree in ques- 
tion by fraud. Shortly before the present suit, V had mortgaged the house 
to H for Rs. 33,000. About three weeks after the suit had been filed, H 
advanced a further sum of Rs. 5,000 to V on the same security, and on the 
Bame day (12th December, 1881,) entered into an agreement with V by 
which he agreed to buy the house for Rs. 45,000, the sale to be completed 
immediately after the decision of the present suit. The agreement pro- 
vided that V should defend the suit; but, if the result of the suit should 
be to establish the plaintiff’s right to seize the house in execution, then 
that H should be at liberty to cancel the contract of sale. Subseqnently 
V wrote to H, declaring his intention of abandoning his defence. H there- 
upon applied to be madea defendant to the suit, in order to protect the 
house from the plaintiff. Held that H was entitled to be made a party 
under secs. 32 and 372 of the Civil Procedure Code (Act XIV of 1882.) 
Held also, that the agreement of 12th December amounted to an absolute 
sale, by V to H, of the equity of redemption of the house in question, and 
that it was not champertous.—8 Bom. 323. 


See I. L. R., 8 Cal. 170, noted under sec. 28; 5 Bom. 609, noted under 

sec. 34; 14 Cal. 400, noted under sec. 27. 
33. Where a defendant is added, the plaint, if previ- 
Where defendant added, OuSly filed, shall unless the Court direct 
plaintiff to amend. otherwise, be amended in such manner 
as may be necessary, and an amended copy of the summons 
shall be served on the new defendant and the original defend- 


ants. 
Wote.—This section applies to Provincial Small Cause Courts. 


34. All objections for want of parties, or for joinder 

; ; of parties who have no interest in the 
Time for taking objec- . eo ee » 

tions as to non-joinder or suit, or for misjoinder as co-plaintfis or 

Pale J Olnder: co-defendants, shall be taken at the ear- 


liest possible opportunity, and in all cases before the first hear- 
ing ; and any such objection not so taken shall be deemed to 


have been waived by the defendant. 
Notes. 


This section applies to Provincial Small Cause Courts. 

The words in para. 1 of seo. 53 of the Code of Civil Procedure (Act X 
of 1877), ‘‘at or before the first hearing,” are merely directory aud not man- 
datory, and therefore a plaintiff may, subsequently to the “first hearing, 
amend hia plaint, provided such amendment does not alter the original 
character of his suit. The plaintiffs (mortgagorsj in a suit against their 
mortgagees sought only for production of the mortgage-deed or for an 
account, although the averments in the piaint warranted a prayer for re- 
demption. Subsequently to the first hearing of the suit they applied to be 
allowed to amend the plaint by adding a prayer for redemption. Held that 
the provisions of seo. 53 of the Civil Procedure Code (Act X of 1877) did 
not preclude the Court from permitting the amendnsent to be made. It is 
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competent to a Court, at any time before passing a decree, to frame an ad- 
ditional issue embracing a matter not included in the plaint (provided it 
be not inconsistent with it), or in the written statement, but which may 
appear upon the allegations made on oath by the parties, or by any person 
present on their behalf, or made by the pleaders of such parties or persons, 
Sec. 34 of the Civil Procedure Code (Act. X of 1877) limits the time within 
which a defendant may object for want of parties, but it does not so limit 
the right of the plaintiff to add parties, In some cases sec. 34 would not 
prevent even a defendant from objecting to the wantof a party after the 
first hearing, e. g., where after the first hearing and before decree a co- 
parcener or remainderman or reversioner 18 born, or where a woman (who 
1s @ party) is married to a man who is not a party to the suit. The objection 
did not exist at or before the first hearing, and therefore could not have 
been made or waived by the defendant; and if he made it at the earliest 
opportunity after it came into existence he would have satisfied the spirit 
of sec. 34,—-I. L. R., 5 Bom. 609. 


See I. L. R., 17 Cal. 580, noted under sec. 30,16 Bom. 119, noted 
under sec. 26. 


35. When there are more plaintiffs than one, any one 
ceo or more of them may be authorized by 
Each of several plaintiffs “ 
or defendants may autho- any other of them to appear, plead, or 
rizo any other to appear, act for such other in any proceeding un- 
&c., for him. : ‘ ; 
der this Code: and in like manner, when 
there are more defendants than one, any one or more of them 
may be authorized by any other of them to appear, plead, or 
act for such other in any such proceeding. 
The authority shall be in writing 


Authority to be in writ-  <: ‘ ce 7 
iiguigued and Bled) on — Sig ty giving it, and shall 
e filed in Court. 
Notes. 


This section applies to Provincial Smali Cause Courts. 


Where one of several representatives of a decensed judgment-creditor 
applies for the execution of a decree, the general powers of attorney con- 
templated by-sec. 17, cl. I, of Act VIII of 1859, are not necessary, but it 
is sufficient if the applicant is authorized under sec. 115 to act for the other 
representatives.—2 Bom. H. ©. R., 109. 


Recognized Agents and Pleaders. 
36. Any appearance, application, or act in or to any 
Appearances, &c, may be Court required, or authorized by law to 
in person, by recognized be made ordone by a party to a suit or 
ABODE SE MY DeaNer: appeal in such Court, may. except when 
therewise expressly provided by any law for the time being in 
force, be made or done by the party in person, or by his recog- 
nized agent, or by a pleader duly appointed to act on his be- 
half: 


Provided that any such appearance shall be made by the 
party in person, if the Court so direct. 


Sec. 37.] CIVIL PROCEDURE CODE. 761 


Notes. 

This section applies to Provincial Small Cause Courts. 

The Rule of Court, dated the 22nd May 1883, and authorizing legal 
practitioners in certain cases to appoint other legal practitioners to hold 
their briefs and appear in their place, was passed to facilitate the work of 
the Court and for the convenience of the pleaders practising before it, and 
was fully within the powers conferred upon the High Court by sec. 635 of 
the Civil Procedure Code.—I, L. R., 9 Al. 618. 


See I. L. R., 8 Bom. 105 and 16 Bom. 23, noted under sec.2; 9 Al. 
617, noted under sec. 635 ; 15 Cal. 800, noted under sec. 13. 


37. The recognized agents of parties by whom such 
appearances, applications, and acts, may 
be made or done, are— 


(a) persons holding general powers-of-attorney from 
Persons holding powers. Parties not resident within the local li- 
of-attorney from parties mits of the jurisdiction of the Court 
Sper a ATnorcrlene within which limits the appearance, ap- 
plication, or act, is made or done, authorizing them to make 
and do such appearances, applications, and acts on behalf of 
such parties ; 


(6) mukhtars duly certificated under any law for the 
ae time being in force, and holding special 
ertifiicated mukhtars. eS - 
powers-of-attorney authorizing them to 
do, on behalf of their principals, such acts as may legally be 
done by mukhtars ; 


(¢) persons carrying on trade or business for and in the 
Persons carrying on trade AaMes Of parties not resident within the 
or business for parties out local limits of the jurisdiction of the 
BEd Ae ates Court within which limits the appearance, 
application, or act, is made or done, in matters connected with 
such trade or business only, where no other agent is expressly 
authorized to make and do such appearances, applications, 
and acts. 


Recognized agents. 


Nothing in the former part of this section applies to the 
eyes agenta in territories now administered respective- 
Panjab, Oudh, and Central ly by the Lieutenant-Governor of the 
lark anjab and the Chief Commissioners 
of Oudh and the Central Provinces; but in those territories 
the recognized agents of parties by whom such appearances, 
applications, and acts, may be made and done, shall be such 
persons as the Local Government may, from time to time, 
PY ¢ notification in the official Gazette, declare in this be- 
half. 


96 
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Notes. 

This section applies to Provincial Small Cause Courts. 

A recognized agent, under cl. 2, sec, 17, Act VIII of 1859, cannot pro- 
secute or defend a suit in his own name. A gomasta of a firm ceases to be 
a recognized agent under cl, 2, sec.17, Act VIII of 1859, when the busi- 
ness of the firm ceased before the institution of the suit.—5 B.L. R., (App.) 
11;13 W. R., 344. 

The munim of a firm is not, for the purpose of presenting a plaint, the 
recognized agent (under sec. 17 of the Civil Procedure Code) of a partner 
who is present within the jurisdiction. The munim and such partner 
should join in presenting the plaint or appointing a pleader. The partners 
not so joiuing is not a ground on which an Appellate Court should reverse 
the decree of a lower Court, unless the irregularity affects the merits of 
the case or the jurisdiction of the Court.—6 Bom. H. C. R,(A. C.) 150. 


The munim of a firm which has ceased to carry on basiness, who is 
engaged in collecting the assets of such firm, and otherwise winding up its 
affairs, is & recognized owner of such firm within the meaning of sea. 17, 
cl, 2, of the Civil Procedure Code, and can, on behalf of his absent princi- 
pal, maintain or defend a suit brought in respect of the business of the firm 
whose affairs he is engaged in winding up.—-9 Bom. H. C. R., 427. 


An agent of a party, residing within the jurisdiction of the Court, not 
being an authorized agent as contemplated by cl. 1, sec. 17, Act VIII of 
1859, was not competent to appear as plaintiff on behalf of his principal, 
and to file and verify the plaint as required by sec. 27 of that enactment.— 
1 Agra H.C. R., 115. 

A mere mukhtar, unless specially authorized, is not the recognized 
agent of the judgment-debtor on whom notice can be rightly served within 
the meaning of the Civil Procedure Code.—17.W. R., 339. 


P filed a suit in the Second-class Subordinate Judge’s Court at Mahad, 
As P resided at Thana, outside the jurisdiction of the Court of Mahad, she 
authorized her agent, under a general power of attorney, to conduct the 
suit on her behalf, The agent carried on the litigation up to the final de- 
cree passed by the High Court on appeal in P’s favour. The agent then 
sought to execute the decree, The Court at Mahad passed an order upon 
his darkhast granting only partial execution. Against this order the agent 
filed an appeal in the District Court at Thana. Then, for the first time, the 
judgment-debtors challenged the agent’s right to represent P, who was re- 
siding within the District Court’s jurisdiction. This objection prevailed, 
and the appeal was dismissed. JZ/eld that the agent could not be prevented 
from executing the decree which he had obtained as agent. No objection 
had been taken to the agent’s right to represent P at any stage of the liti- 
gation prior to the final decree. That objection must, therefore, be deemed 
to have been virtually waived, and could not be raised after the defendants 
had had their chance of success in the litigation.—I. L. R., 12 Bom. 68, 


A mere power to sue does not authorize an agent to do more than 
employ a Vakil on the terms of paying him a reasonable remuneration.— 
10 Bom. 18. 

Act XVIIT of 1879 is an amending as well as aconsolidating Act, and 
one of the respects in which it amended the old law was the conferring upon 
the High Court power “ to make rules declaring what shall be deemed to 
be the functions, powers, and duties of the mukhtears practising in the 
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Subordinate Courts. When a person other than a duly certificated and en- 
rolled mukhtear constantly and as a means of livelihood, performs any of 
the functions or powers which thernle framed by the High Court in accord- 
ance with the provisions of the Legal Practitioners Act says are the func- 
tions and powers of a mukhtear, he practises as a mukhtear, and is liable 
to a penalty under sec. 32 of the Act. The words “ any person” in sec. 32 
embrace pure cutsiders as well as duly qualified and enrolled mukhtears 
who have failed to take out their certificates. G. N., though not a certifi- 
cated muxkhtear, was in the habit of appointing and instructing pleaders in 
the Civil Courts on account of certain persons who paid him a regular 
monthly salary for so doing. In a proceeding against him undcr the Legal 
Practitioners Act, G. N. made this statement: ‘‘ I receive a letter from the 
mofussil from @ person and act for him, he sending the vakalatnama with 
his letter. I receive monthly wages from each of the persons who employ 
me. Each of the employers I have mentioned belongs to a disdinct family, 
and lives in a separate village.” eld that G. N. was neither a private 
servant nor a recognized agent of any of his employers within the meaning 
of sec. 37 of the Civil Procedure Code, and was hable toa penalty ander 
sec. 32 of the Legal Practioners Act for having practised as a mukhtear. 
Held also that, having regard to the Court in which G. N. practised, the 
words in sec. 32, ‘‘toa fine not exceeding ten times the amount of the 
stamp required by this Act for a certificate authorizing him so to practise 
in such Court,”’ were equivalent to the words “ toa fine not exceeding Rs. 
250.”’—14 Cal. 556. 


The term ‘ non-resident’ in sec. 37, cl. a, of the Code of Civil Procedure 
(Act X of 1877), covers every absence which may reasonably be suppos- 
ed to have been within the contemplation of the Legislatare in using 
that term; thus, where, a Marwadi had resided for forty years at Pen, 
and had also a place of business there, but who had gone to his native 
country to get his sisters married, and had been absent upwards of four 
months, it was held that he was ‘ non-resident’ within the local limits of 
the jurisdiction of the Pen Court, and that a person holding a general 
power-of-attorney from him was a recognized agent within the meaning of 
the section. —6 Bom. 100. 


A suit was brought by the Political Agent, Southern Maratha Coun- 
try, as administrator of the estate of the Chief of Mudhol, who was descri- 
bed in the plaint as being nineteen years of age, to eject the defendants 
from certain lands, belonging to the Chief, situated in the Satara District, 
The defendants raised a preliminary objection to the institution of the suit 
by the Political Agent, on the ground that he was neither a certificated 
guardian of the Chief under the Bombay Minor’s Act XX of 1864, nor a 
recognized agent within the meaning of sec. 37 of the Civil Procedure Code. 
Held, that the appointment, by Government, of the Political Agent to ma- 
nage the estate of the Chief of Mudhol daring a certain period could not 
give him the position contemplated by the Bombay Minor’s Act XX of 
1864. With regard to property in British India, he bad no authority to 
sue on behalf of the minor, without obtaining a certificate of administration 
under the Act. Held, also, that the Political Agent was not a “‘regconized 
agent’ of the Chief of Mudhol within the meaning of sec. 37, clause co, of 
the Code of Civil Procedure. Jfeld, also, that the irregularity of the Political 
Agent’s suing for the Chief, without authority, was one affecting the merits 
of the case, though not the jurisdiction of the Court. If the Political Agent 
was not properly representing the Chief, he bad no merits, no right aa 
against the defendants. The District Judge was, therefore, right im revers- 
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ing the decrees of the first Court,—Sec. 578 of the Code of Civil Procedure 
having no application to the present case.—11 Bom. 53. 


To satisfy the conditions of sec. 76 of the Civil Procedure Code (Act 
X of 1877) as to service of summons on an agent, there must be a per- 
son residing without the local jurisdiction, bnt carrying on business or 
work within those limits by a manager or agent, and sued on account of 
such work—that is, business either actually itself carried on by the agent 
or manager, or forming part of the business in the sense of a connected 
course of transactions to the management of which he has been duly ap- 
pointed. Secs. 76 and 37, clause (c), are to be construed together, and are 
intended to carry out the same scheme, of relief, which rests upon the idea 
that, where an agent has been put forward substantially to take the place 
of his principal within a particular jurisdiction, he should take the place 
of sucb principal (at the option of any person who has dealt with him) 
in any legal proceedings that may arise out of the business or work in 
which the agent has been virtually a local principal, The manager or agent 
contemplated by the Code is one who has an initiative and independent dis- 
cretion, albeit subject possibly to principles and general orders prescribed 
for his guidance. A mere servant employed to carry out orders or to exe- 
cute a particular commission, or a factor or common agent who is not 
identified with the firm for which he acts, is not such an agent. The 
firm of Ganesh Lall Soonder Lall carried on business at Agra. It had 
no place of business in Bombay, but it employed G as its agent in 
Bombay in certain dealings which it had with the plaintiff. The letters 
and telegrams of the firm to G were sent to the plaintiff’s place of business, 
or addressed to G as an individual, not in the name of the firm. G did not 
himself initiate any business, or in any way stand between his employer’s 
firm and the plaintiff. Held that G was not the defendant’s manager or 
agent within the meauing of the Civil Procedure Code, sec. 76, and that, 
in an action against the defendants, service of summons upon him was not 
due service. G in particular instances drew hundis on the firm of Ganesh 
Lall Soonder Lall, which that firm duly accepted and paid. Held that he 
might reasonably be deemed their agent or manager for this particular kind 
of business if for no other ; and service on him might probably suffice in 
the case of a plaintiff suing on hundi transactions as with the firm through 
him, Service unduly made under sec. 76 does not become effectual by reason 
of the fact of such service being subsequently notified to the parties really 
interested as defendants. Semble.—Service duly effected under sec. 76 is 
effectual without reference to the circumstance of its being or not being 
communicated to the real defendants.—4 Bom. 416. 


See I. L. R., 9 Al. 613, noted under sec. 36. 


38. Processes served on the recognized agent of a party 

Service of process on tO @ Suit or appeal shall be as effectual 

recognized agent. as if the same been served on the party in 
person, unless the Court otherwise directs. 


The provisions of this Code for the service of process on 
a party to a suit shall apply tothe service of process on 
recognized agent. 


Wote.— This section applies to Provincial Small Cause Courts. 
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39. The appointment of a pleader to make or do any 
appearance, application, or act as afore- 
said, shall bein writing, and such appoint- 
ment shall be filed in Court. 

When so filed, it shall be considered to be in force until 
revoked with the leave of the Court, by a writing signed by 
the client and filed in Court, or until the client or the pleader 
dies, or all proceedings in the suit are ended so far as regards 
the client. 

No advocate of any High Court established by Royal 
Charter shall be required to present any document empowering 
him to act. 


Appointment of pleader. 


_ 


Notes. 
This section applies to Provincial Small Cause Courts. 


The Collector of adistrict, who was Agent for the Court of Wards, filed 
a suit on behalf of a ward of the Court of Wards and executed a vakalatnama 
to a Pleader whom he retaind to conduct it. The Collector died before the 
suit was determined:—Held, that it was not necessary for a new vakalatnama 
to be executed to enable the pleader to proceed with the conduct of the suit. 
—I. L. R., 15 Madr. 135. 


sg I, L. R.,9 Al. 617, noted under sec. 635; 9 Al. 618, noted under 
sec. ° 
40. Processes served on the pleader of any party, or 
ss nos left at the office or ordinary residence of 
ervice of process on ° . 
pleader. such pleader, relative to a suit or appeal, 
and whether the same be for the personal 
appearance of the party or not, shall be presumed to be duly 
communicated and made known to the party whom the plea- 
der represents ; and, unless the Court otherwise directs, shalk 
be as effectual for all purposes in relation to the suit or appeal 
as 1f the same had been given to or served on the party in per- 
son. 
Note.—This section applies to Provincial Small Cause Courts. 


41. Besides the recognized agents described in Section 37, 
any person residiny within the jurisdic- 
tion of the Court may be appointed an 
agent to accept service of process. 
Such appointment may be special or general, and shall be 
His appointment tobein aade by an instrumentin writing, signed 
writing, and tobe filed in bythe principal; and such instrument, or, 
oe if the appointment be general, a duly 
attested copy thereof, shall be filed in Court. 


WNote.— This section applies to Provincial Small Cause Courts. 


Agent toreceive process. 
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CHAPTER IV. 
Or THE FRAME OF THE SUIT. 


Every suit shall, as far as practicable, be so framed. 
as to afford ground fora final decision 
upon the subjects in dispute, and so to 
prevent further litigation concerning them. 


Notes. 
In disposing of a second appea!, the High Court is competent, under 
Act X of 1877, sec. 42, to consider the question whether the plaintiff has 
any cause of action or not, although such question has not been raised by 
the defendant-appellant in the Courts below or in his memorandum of 


second appeal, but is raised for the first time atthe hearing of such appeal. 
—I.L. R., 2 Al. 884. 

Under secs, 42 and 43 of the Civil Procedure Code, plaintiffs must bring 
their entire claim and every remedy enforceable in respect of that claim 
into Court at once; and, if they fail to do that in any suit, they cannot 
afterwards avail themselves of any remedy on which they have not chosen 
to insist in the first suit. Suits for enhanced rent, and suita for rent, are 
claims arising in respect of the same subject-matter, and a plaintiff cannot 
be allowed, after having unsuccessfully sued for rent at an enhanced rate, 
to sue for the original rent for previous years.—9 Cal. 919. 

R purchased two houses under the same sale-deed. Four years after- 
wards he sued for possession of one of the houses, alleging that he had been 
dispossessed by the ancestor of the defendant. Subsequently he sued the 
same defendant for possession of the other, alleging that, at the time when 
he instituted the former suit, he had already been dispossessed of the house 
now in question, and by the same person. Held that, although the plaintiff’s 
title to both houses rested on the title acquired by him underone and the 
same sale-deed, yet the cause of action, viz., his ouster from the two houses on 
different occasions, gave rise to two separate causes of action, which we has 
not bound to join in the former suit, there being nothing inthe Civil 
Procedure Code to compel him to doso, Jardine Skinner and Co. v. Rance 
Shama Soonduree Debia (13 W. R., 196) and Ram Sunder Saha v. Delanney 
(20 W. &., 108) referred to.—6 Al. 616. 


See 1. L. R., 19 Cal. 159, noted under sec, 13. 


43. Every suit shall include the whole of the claim 
Suit to include whole Which the plaintiff is entitled to make 
claim, in respect of the cause of action ; but a 
plaintiff may relinquish any portion of his claim in order to 
bring the suit within the jurisdiction of any Court. 
lf a plaintiff omit to sue in respect of, or intentionally 
Relinquishment of part YFelinquish, any portion of his claim, he 
Rh cla shall not afterwards sue in respect of the 
portion so omitted or relinquished. 
A person entitled to more than one remedy in respect of 
Omission to sue for one the same cause of action may sue forall 
of several remedies. or any of his remedies ; but if he omits 


Suit how to be framed. 
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(except with the leave of the Court obtained before the first 
hearing) to sue for any of such remedies, he shall not after- 
wards sue for the remedy so omitted. 

For the purpose of this section, an obligation and a ¢ol- 
lateral security for its performance shall be deemed to consti- 
tute but one cause of action. 


Illustration, 


A. lets a house to B até a yearly rent of Rupees 1,200. The rent for the 
whole of the years 1881 and 1882 is due and unpaid. A sues B only for 
the rent due for 1882. <A shall not afterwards sue B for the rent due for 
1881. 

Notes. 

This section applies to Provincial Small Cause Courts. 

A. plaintiff is bound to include in his plaint all the grounds upon which 
his suit is based. A second suit upon a different ground, which existed 
before the commencement of the first suif, would not be allowed, as it would 
be splitting the cause of action.—3 B. L. R., (A. C.) 421; 12 W.R., 336; 
20 W. R., 482. 


The plaintiff sued for a certain specified quantity of land as being bet- 
ween specified boundaries. On measurement, however, it was found there 
was more lund within those boundaries than the plaintiff claimed. He ob- 
tained only a decree for what he claimed, though he had claimed all the 
land up to the boundary (the river) on one side: the excess was deducted 
on that side. Held, reversing the decision of the High Court, that a sub- 
sequent suit in which he claimed land which had accreted to the excess 
portion which was not decreed to him in the former suit was not barred by 
section 7, Act VIII of 1859.—9 B. L. R, 150; 16 W. B., (P. C.) 5; W. 
R., 211. 

A recovered from B, under the terms of his lease, a refund of the excess 
of rent paid by him in respect of the years 1861, 1862 and 1863. While 
that suit was pending, B recovered from A rent at the same rate in respect 
of the threo succeeding years. Held that A was entitled to bring another 
suit against Lb for damages in respect of the excess of rent paid by him 
during the years subsequent to the institution of the prior suit.—1 B. L. R., 
(F. B.) 97; 10 W. R., (F. B.) 41. 


The plaintif brought a suit for possession of land with mesne-profits. 
The suit was dismissed. He appealed on the question of possession only, 
and obtained a decree for possession without any mention of mesne- profits, 
and in execution of the decree he obtained possession. Held that a subse- 
quent suit to recover mesne- profits from the date of the decree for the period 
of six years next before the commencement of the suit, exclusive of the 
period the plaintiff was in possession, was not barred by sec. 7 of Act VIII 
of 1859.— 4 B. L. R., (F. B.) 1138; 13 W, (F. B.) 15. 

At asale for arrears of rent, A became the purchaser of @ certain putni 
talook, B, whose putni right bad been sold, sued for and obtained a decree 
for reversal of the sale on the ground of irregularity. In the meantime, 
A had committed default, and the putni was again sold for arrears of rent. 
The zemindar drew out from the Collectorate the amount due to him. 

>, who had bought B’s right, title, and interest in his decree, now sued a 
for recovery of the surplus procceds of sale in the hands of the Collector, 
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and obtained a decree. He afterwards sued A for mesne-profits for the time 
during which he was in possession of the putni talook. This was a suit by 
C against A for recovery of the amount drawn out by the zemindar, on the 
ground that, in consequence of A having collected the rents from the 
talook, which were to go towards payment of the rent due to the zemindar, 
and having fraudulently withheld such payment, he had sustained damage 
to the extent of the amount taken by the zemindar. Held that the suit 
was barred by sec. 7, Act VIII of 1859.—5 B. L. R., 184; 13 W. R., 261; 
5 B. L. R., 187 note; 13 W. R., 205. 

In a suit by members of a Hindu family which had become separate 
in 1862, to recover certain moneys said to have been misappropriated by 
the defendant while manager of the joint-estate, it appeared that the plain- 
tiffs had previously sued him since the separation to recover certain other 
moneys belonging ta the said joint-estate, also said to have been misappro- 
priated by him while manager, and obtained a decree. Held that the pre- 
sent claim should have been included in the former suit; and, whether the 
omission was by mistake or not, it must be taken to have been relinquished, 
and under sec. 7 of Act VIII of 1859 could not now be entertained.—3 B. 
L. B., (A. C.) 265 512 W. R, 79. 

Sec. 7 of Act VIII of 1859 does not bar a suit for a declaration that 
property in the defendant’s possession is subject to the mortgagec’s lien, on 
the ground that such property was part of the property mortgaged, and 
was not included in a previous suit against other parties for other portions 
of the property.—14 B. L. R., 418, note ; 15 W. B., 486. 

A Hindu widow executed deeds of gift in which her late husband’s 
mother, the nearest reversioner, concurred. After the death of the widow, 
but in the lifetime of the mother, the next presumable reversioner sued 
to set aside the deeds and for possession. Such suit was held to be no bar to 
@ second suit by the same plaintiff to set aside a mortgage by the widow 
and the mother of the deceased of a portion of the property which was the 
subject of the first suit, although in that suit the property was described 
as subject to the mortgage, and the name of the mortgagee was mentioned. 
The true test of the application of sec. 7 of Act VIII of 1859 is, whether 
there bas been a splitting of the cause of action.—10 B. L. R., (P.C.) I; 14 
Moore’s I. A, 176, 187. 

When two or more instalments of a promissory note, payable on the face 
of it by instalments, are due, the holder of the note is not at liberty to sue 
separately for each instalment or for some of them; he must sue for all 
the instalments due in one action. A judgment recovered in a suit for 
one instalment when others are due is a bar to a suit subsequently brought 
for the latter.—12 B. L. R., 37; 20 W. R. 358. 


Where a suit for possession would be met by a plea in bar, the plain- 
tiff cannot be permitted to have the question of title tried under colour 
of a rent suit, such a proceeding being opposed to the principle laid down 
in Aot VIII of 1859, sec. 7.—-19 W. R., 91; 8B. L. B., 180; 16 W. R., 235, 

A party is bound to bring forward his whole case in respect of the 
matter in litigation and open to him upon the points for decision in the suit 
He cannot abstain from relying upon nor abandon a ground of claim which 
is in question and proper for consideration and decision in the suit, and 
afterwards make it a cause of fresh suit in respect of the same subject- 
matter.—2 M, H.C. R., 131 


The plaintiff brought a suit in 1860 against the defendants to recover 
his share in the joint family property. The present claim, which was for 
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a share in the rents of certain inam lands, also joint family property, was 
not included in the suit of 1860. At the dute of the former suit the land 
in respect to which the present suit was brought was subject to the pro- 
visions of Reg. 1V of 1831, and the Civil Courts had no jurisdiction to 
try the suit in respect to such land without the permission of the Govern: 
ment. I1t did not appear that the plaintiff had applied to the Government 
for permission to sue. Held that the plaintiff was not precluded by sec. 7 
of the Civil Procedure Code from maintaining the present suit. Meaning 
of the words ‘‘ cause of action’”’ discussed,—5 M. H. C. R., 419. 

A Hindu, whose share in an ancestral estate had been alienated by a 
co-proprietor, instituted simultaneously three different actions against the 
co-proprietor, and the persons to whom the alienations had respectively 
been made, to recover several distinct parcels of land which constituted his 
share. Held that, as the plaintiff had but one single cause of action against 
the co-proprietor, he ought to have brought but one suit against him, and 
either included all the alienees in this suit, or brought scparate actions 
against the alienees for the several pieces of land in their possession, and 
caused the proceedings in these suits to be stayed till the suit against the 
co-proprietor was determined. The course of procedure last indicated is 
the more correct course.—5 Bom. H.C. R., (A. C.) 30. 


In applying the provisions of sec. 7 of the Code of Civil Procedure, 
1859, the first thing to be considered is whether the canse of action in the 
second suit is the same as the cause of action in the first. If the cause of 
action be the same, the second suit is barred in respect of any portion of 
the claim omitted from the first suit, but not otherwise. Accordingly, 
where the plaintiff, as a member of an undivided Hindu family, sued for 
a share of a particular portion of the family-property leaving the rest un- 
divided, and his suit was rejected, as it had not been brought for his whole 
share, it was held that the suit was no bar to a second suit to have the 
whole property divided, as the causes of action in the two suits were en- 
tirely distinct.—8 Bom. H.C. R., (A. C.) 205. 

The plaintiffs in 1863 sued the defendants for the plaintiff’s share in 
certain undivided family-property, and did not include in their claim cer- 
tain lands then in the possession of mortgagees, which lands had been 
mortgaged by one of the defendants as manager of the family. The de- 
fendants subsequently redeemed the mortgaged lands. The plaintiffs then 
filed a suit to recover their share of the lands so redeemed. Held that they 
were entitled to maintain such suit, as the mortgaged lands had not been 
available for an actual partition at the time of the former suit.—8 Bom. 
H, C. R., (A. C.) 64. 

In 1869 P brought a suit against his grandmother K and another per- 
son for possession of a piece of land which P alleged had descended to him 
from his grandfather. In 1870 P sued the said K and one E for some trees 
which he also claimed by right of inheritance from his grandfather, Held 
that the causes of action in the two suits by P were different—viz., unlaw- 
ful alienations by K of the respective properties, the subject-matter of the 
different suits. Sec. 7, Civil Procedure Code, requires that every snit 
should include the whole of the claim arising from the same canse of ac- 
tion ; but, although the Civil Procedure allows of claims arising from 
different causes of action being included in the same plaint, there is no pro- 
vision of law which makes it obligatory on the plaintiff to do so,—9 Bom. 
H.C. R., 257. 


Where a mortgagor filed a suit to redeem mortgaged lands, alleging 
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that the mortgagees in possession had been overpaid, but did not, in that 
suit, claim to recover the overpayments, which were therefore not award- 
ed to him, it was held that he could not recover such overpayments in 
fresh suit brought for that parpose, as his claim was barred by sec. 7 of the 
Code of Civil Procedure.—6 Bom. H. C. R., (A. C.) 97. 

A suit for redemption of land, without specification of details, includes 
a claim for restoration of all accretions and improvements which it may 
have received while in the hands of the mortgagee ; and if the Court omits 
to adjudicate upon part of the claim, the mortgagor is not precluded, by 
sec, 7, Act VIII of 1859, from bringing a second suit in respect of that 
part.—10 Bom. H. ©, R., 369. 

In 1861 the plaintiff brought a general partition-suit (No. 1363) to re- 
cover his share of the family-property in the possession of the first defend- 
ant, and did not include in that claim a field then in the possession of a 
mortgagee. The field was subsequently redeemed by the first defendant, 
who again mortgaged it to the second defendant. The plaintiff then filed 
the present suit to recover his share in the field. The first Court allowed 
the plaintiff’s claim, but the District Judge on appeal threw it out, on 
the ground that it was barred both by sec. 7 of the Civil Procedure Code, 
1859, and by the “ law of limitation.’’ The Judge based the latter find- 
ing on certain allegations made by the plaintiff in suit No. 1363, and 
in another suit brought by him against the first defendant and the then 
mortgagee of the field, from which allegations the Judge inferred a 
separation between the plaintiff and the firat defendant. Held in special 
appeal that the claim was not barred by scc. 7 of the Civil Procedure Code, 
because the mortgaged field was not available for an actual partition at the 
time of the former suit, No. 1363 of 1861. The true question for consider- 
ation in cases of this kindis whether the former suit was one in which the 
plaintiff might have recovered precisely that which he seeks to recover in the 
second, and, where the former suit is one for an actual division of property, 
the plaintiff is not bound in it to ask for a declaration defining his right in 
property not then capable of division. Vithal v. Hari Shankar (8 Bom. H. 
C. B., A. C., 64) followed,—12 Bom. H.C. R., 148. 


The words of sec, 7 of the Civil Procedure Code were imperative against 
the splitting of a claim into parts. The consequences of an infringment of 
that direction were not, that the suit which does not include the whole claim 
shall for this reason be barred. The words “in bar of suit’’ referred to any 
subsequent suit brought for the portion of the claim omitted in the previous 
suit, and not to such previous suit itself. A plaintiff who omits to sne for a 
portion of his claim, stating that he does not relinquish it, but means to sue 
again for it, can again nothing by such a statement. Neither can such a 
statement furnish a reason for holding the first suit to be barred. —2N.-W. P. 
H. C. R., 90. 

Seo, 7, Act VIII of 1859, did not require a plaintiff having several 
distinct causes of action against one defendant to comprise them all in one 
suit subject to the hazard of forfeiting all those not included in the first suit. 
The object of the clause was only to provide against splitting a cause of 
action.—2Z W.R., Act X., 31;3 N.-W. P. H. C. R., 20. 

The 7th sec. of the Civil Procedure Code, 1859, prohibits the splitting 
ef a claim, but does not require that all remedies by suit on all the securi- 
ties which a creditor may hold, be enforced together. If a plaintiff, from 
negligence or other cause, omits to prefer a portion of his claim which seeks 
to charge the land, or, having preferred it, is content to accept an imperfect 
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adjudication, or one which awards him only a portion of the relief claimed 
he cannot afterwards bring forward ina fresh suit matter which might 
well have been then disposed of.—-2 N.-W. P. H. C.R., 29. 


Sec. 7 of Act VIII of 1859 applied whether the omission to sue had 
been the result of knowledge and intention or not. The test as to whether 
@ suit was barred by sec. 7 of Act VIII of 1859 was, whether the claim in 
the new suit was in fact founded on acanse of action distinct from that 
which was the foundation of the former suit.—3 N.-W. P. H. C. R., 27. 


Where a plaintiff had sued for and obtained damages against one of 
several persons who had joined together in defaming his character, held 
(Pearson, J., dissenting) that a similar suit by the plaintiff against another 
of such wrong-doers would not lie; and that the cause of action in both 
suits being identical, and satisfaction having been obtained in one, the 
other was barred by virtue of sec. 7, Act VIII of 1859.—4 N.-W. P. H.C. 
R., 142. 


S, the plaintiff's guardian, and D, the husband of M, one“of the defen- 
dants in the suit, held a mouzah in equal shares. S sold the half share 
held by her to M; some portion of the mouzah being in the possession of 
the other defendants, S and D sued them to recover it and also for mesne- 
profits, and obtained a decree. The defendants appealed, whereupon S 
filed a solehnamah. The decree was upheld, however, by the lower Ap- 
pellate Court. In special appeal the Sudder Court refused to give the re- 
nouncing plaintiff any decree for mesne-profits of a share. The plaintiff, 
who had then come of age, was not represented in the litigation in the 
Court. Shortly afterwards, he sued S and M to set aside the sale to M, 
and obtained a decree. On D’s death, M obtained possession of the land 
which had been the subject of the suit by Sand D. The plaintiff now sued 
to recover a half share of the land sued for by S and D, and of the mesne- 
profits recovered or recoverable by M under the decrees of the Sudder 
Court: and the lower Courts, and to set aside the solehnamah. Held that 
as to M the suit was not barred by sec. 7, Act VIII of 1859.—5 N.-W. P. 
H. CG. R., 172. 

A plaintiff suing for the recovery of land is bound to put forward his 
whole case at once, and cannot be allowed to maintain a second suit for the 
same cause of action, merely by alleging that the Collector’s order sought 
to be set aside is of a different date and description from that which was 
sought to be set aside in the former suit.—2 Agra H. C. R., 305. 


Where the plaintiff claimed by right of inheritance for partition of one 
out of a number of villages left by his ancester, and the lower Court dis- 
missed the claim as untenable under sec. 7, Act VIII of 1859, held that 
that section, though it might operate as a bar to any future claim by plain- 
tiff for partition of the remaining villages by right of inheritance, could 
not be held to bar the present claim.—1 Agra H. C.R., 55, 

A suit having been brought in a Small Cause Court for damages laid at 
Rs. 400 for wrongful dismissal, a decree was given for Rs. 75 per mensem, 
the amount of wages which had been agreed on, up to the filing of the plaint, 
the Judge intimating that for damages accruing after the filing of the 
plaint further suits month by month might be brought. Two suits were 
accordingly brought for the two months next succeeding the date of the first 
suit and decrees were obtained. The High Court upon an application made 
by the defendant set aside these decrees, on the ground that after the first 
suit no further suits could lie.—6C,. L., R., 91. 


Whether a relinquishment or omission under sec. 7, Act VIII of 1859, 
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extended to cases of omission to ask for any particular description of relief 
which a plaintiff might intend to seek against the parties to the suit in 
respect of his cause of action.—l W. R., 199. 

The fact that a defendant’s title rests upon different and distinct 
transactions, supported by distinct and separate evidence, does not neces- 
sarily imply that toa party contesting their title, there are different causes 
of action warranting separate suits.—20 W. R., 103. 

In a suit for demurrage, the cause of action being the detention of a 
boat, plaintiff is bound to sue for the whole of the demurrage due; failing 
to claim a portion, he is barred by sec. 7, Act VIII of 1859, from suing 
subsequently for such portion.—14 W. R.., 253. 

A suit for damages for wrongful detention of property (in this case 
@ cart and bullocks seized in execution of decree against another party) is 
barred under sec. 7, Act VIII of 1859, after a decree in a former suit for 
the recovery or value of the same property.—18 W. R., 337. 

A suit by an heir on the same cause of action on which a suit was pre- 
viously brought by his father, and for property which, though different, 
might have been included in that suit, is barred by sec. 7, Act VIII of 1859. 
—3 W. R., 25. 

A former suit for a share of property purchased in the name of G, one 
of the members of a joint-family which claimed it to be joint-property does 
not bar the plaintiff from suing for other of the family-property which was 
bought inthe name of M, another of the members, at another time, the latter 
claim being no part of the claim arising out of the cause of action in respect 
of the property first mentioned so as to come within the meaning of Act 
VIIT of 1859, sec. 7.—20 W. R., (P. C.) 450. 

Where a lease in one case, after resuming certain rent-free lands on be- 
half of his landlord, retained them in his own possession, and, in another 
case, retained portions of land which he had obtained by way of lease, held 
that, though the lessor’s title to recover was the same, the causes of action 
were entirely distinct.—-24 W. R., 212. ° 

A suit for arrears of rent was not barred under Act VIII of 1859, sec. 
7, by the fact that the plaintiff had split his claim—z. e, the jumma; but 
the circumstance that a part of the jumma had been omitted would be a bar 
to the plaintiff suing subsequently for such part.—21 W. R., 272. 

Petitioners filed two suits in a Small Cause Court on the same day to 
recover rent due for two successive years under the same lease. The sum 
of the two claims exceeded the pecuniary limits of the Court’s jurisdiction. 
The suit for the rent of the first year was dismissed under sec. 43 on the 
ground that the claim ought to have heen included in the suit for the second 
year’s rent :— Held that, as the petitioners had no intention of abandoning 
either claim, the proper course was to allow them to withdraw both suits 
and file a fresh suit in a competent Court.—I, L. R., 8 Madr. 147. 

A leased certain land to B. The lease expired in 1877. B continued 
to hold over and refased to accept a fresh lease from A. A sued B in 1882 
for mesne-profits for three years, but did not claim possession of the land. 
The suit was dismissed on a preliminary point. A then sued B to recover 
possession of the land and mesne-profits. It was argued that A’s claim to 
the land was barred by see. 43 of the Code of Civil Procedure, because he 
omitted toclaim the land in the former suit for mesne-profits. Held that 
the suit was not barred.—1]1 Madr. 210. 

The plaintiff, having obtained a decree against the defendants for the 
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payment to her of a monthly sum for her maintenance, subsequently sued 
to have it constituted a charge on certain land. Held that the claim in both 
suits arose out of the same canse of action, and, therefore, the plaintiff was 
precluded by sec. 43 of the Code of Civil Procedure from asserting in the 
second suit the claim which she might have asserted in the first.—11 
Madr. 127. 

A filed a suit against B to redeem the land in dispute, alleging that it 
had been mortgaged to B, and that the mortgage-debt bad been more than 
paid off. He, therefore, prayed for an account aud restoration of the land 
on payment of the suin that might be found due. The Court found that 
the alleved mortgave was not proved, and dismissed the suit. Thereupon 
A filed a suitin ejectment against B. Held that the ejectment-suit was not 
barred under sec. 43 of the Code of Civil Procedure (Act XIV of 1882). 
Failure in a redemption-suit does not bar a subsequent suit in ejectment, 
the causes of action in the two suits being essentially different. —13 Bom. 326. 

Upon a settlement of accounts between plaintiff and defendants, Rs. 
8,985-6-9 was feund due by the defendants, who agreed to pay the same. 
They gave to plaintiff an order on their ageuts to pay Rs. 2,500 from the 
profits of certain land, and promised to pay the balance within a month. 
Plaintiff filed two suits, one for Rs. 2,500 and the other for the balance of 
the debt. Defendants pleaded that both auits should be dismissed, as brought 
in contravention of the requirements of sec. 43. The lower Courts held that 
there were two distinct causes of action, and decreed both claims :—Held, 
on second appeal, that plaintiff had only one cause of action, and that the 
decree in one of the suits must be reversed.—9 Madr. 279. 

A claim for the price of goods sold is a cause of action of a different 
nature from a claim for damnges for non-acceptance of goods pursuant toa 
contract. Such claims therefore, although arising under one and the same 
contract, may be sued upon separately, sec. 43 notwithstanding. Per Wi.son, 
J.—Where there is one contract for the purchase of goods and the purchaser 
takes some of the goods, but breaks his contract in part by not paying 
for the goods he takes, and in part by not taking and paying for the remain- 
der, and both breaches occur before any suit is brought, the claim of the 
person suing is one arising out of one cause of action; and the whole claim 
must be included in one suit.—12 Cal. 339. 

When a suit for a declaration of title and confirmation of possession of 
certain land has been dismissed on the ground that the plaintiff was notin 
possession of the land at the time of instituting the suit, a subsequent suit 
on the same title to recover possession is not barred under sec. 43. A cause 
of action consists of the circumstances and acts which are alleged by the 
plaintiff to exist, and which, if proved, will entitle him to the relief or to 
some part of the relief prayed for, and is to be sought for within the four 
coruers of the plaint. Jibanti Nath Khan v. Shib Nath Chuckerbutty, 8 
Cal. 819, followed.—-12 Cal. 291. 

A testator bequeathed all his property to his nephew, in which he in- 
ciuded the share of his brother’s widow in the ancestral property ; but at 
the same time made a suitable provision for her maintenance and worship. 
Tho widow at first sued for and obtained the allowance allotted to her under 
the will, and afterwards bronght a suit for a share in the ancestral property. 
Held that, althongh having regard to the doctrine of election (Saccession 
Act, sec. 172), the widow was precluded from again bringing a anit fora 
share of the ancestral property, it could not be said that the suit was bar- 
red under the provisions of sec. 43 of the Code of Civil Procedure, inasmuch 
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as the two claims were distinct and indeed inconsistent, and did not arise 
out of the same cause of action.—12 Cal, 60. 

Act VIII of 1859 required that every suit should include the whole of 
the claim arising out of the cause of action, meaning the whole of the claim 
arising out of the cause of action upon which the suit was brought, not that 
every suit should include every cause of action, or evey claim, which the 
plaintiff had against the defendant. Accordingly, where a plaintiff had sued 
to obtain his share of an estate in land, in consequence of having been 
wrovgfully dispossessed by the defendant,{whom he afterwards in the present 
suit sued for his share of personal property, being entitled to both under a 
will, it was held that the subsequent suit was not barred by reason of the 
non-claim in the prior one. The claim in respect of the personalty had not 
arisen out of the cause of action which existed in consequence of the wrong- 
ful dispossession; the case was not like one of the conversion of several 

‘things ; and causes of action were distinct. Moonshee Buzloor Rabeem v., 
‘Shumsoonissa Begum (11 M. I. A. 553) referred to.—8 Madr. 520. 

N, being mortgagee in possession of five-eighths of a pangu (share) of 
certain land—security for a debt of Rs. 400—-hypothecated his rights to M 
in 1876. In 1878 K bought two-cighths of the said five-eighths from the 
mortgagor. In 1879, K sued N, claiming possession of his two-eighths on 
payment of Rs. 400, and obtained a decree and possession thereof. Pend- 
ing this suit, N assigned his mortgage to M, M was aware of the suit, and 
K was aware of the assignment when he paid Rs. 400 into Court for N, In 
1883, K bought the remaining three-eighths from the mortgagor, and sued 
N and M to recover possession thereof. M pleaded that the suit was barred 
by sec. 43 of the Code of Civil Procedure, inasmuch as K might have re- 
covered the five-eighths in the suif. against H. Held that this plea was bad. 
M also pleaded that he had a valid mortgage over three-eighths Aeld, 
by Muttusami Ayyar, J., that, if the assignment of the mortgage by N to 
M was a real transaction, this plea was good. Per Mourrosami AyyarR, J.— 
The doctrine of lis pendens can only be relied on as a protection of the plain- 
tiff’s right to property actually sought to be recovered in the suit.—9 
Madr, 92. 

The plaintiff sued under the provisions of Act X of 1859 to recover 
arrears of rent for the years 1287, 1288, and 1289 (1880—1882), after 
having obtained a decree for the rent due for the year 1286 (1879) iu a suit 
instituted after the rent for the year 1289 (1842) had become due. Feild 
that the provisions of seo. 43 of the Civil Procedure Code applied, and that 
the second suit was consequently barred. Madho Prakash Singh v. Murli 
Manohar (I. L. R., 5 Al. 405,) cited and approved ; Taruck Chunder Moo- 
kerjee v. Panchu Mohiny Debya (I. L. R., 6 Cal. 791) cited.—12 Cal. 50. 

A decree for damages in a suit instituted on 2nd June 1879 (27th Joist 
1286 F.) on a breach of contract for not having given possession of land ac- 
cording to the terms of a zar-i-peshgi patta, awarded the profits of the land 
for 1283 F., which would have been received by the plaintiff had the con- 
tract been performed. The decree-holder then bronghs the present suit 
(14th June 1880 or 21st Joist 1287 F.) for damages for the breach of the 
same contract, claiming the profits accrued during 1284, 1285 and 1286 F. 
(1876-77 to 1878-79). Held that the High Court had rightly decided that, 
in regard to Act X of 1877, sec. 43, the plaintiff could not recover so much 
of the profits as had already accrued at the date of the institution of the prior 
suit, inasmuch as the claim in respect of such profits might have been in- 
cluded therein, viz., the profits for the two years 1284 and 1285 F., which 
had expired when that suit was brought.—12 Cal. 482. 
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In 1874 the plaintiff leased certain immoveable property to the defend- 
ant, and the latter executed a deed which he covenanted to pay the annual 
rent and fulfil other conditions of the lease, and gave security in Ra. 3,000 by 
mortgage of landed property. In 1874 the plaintiff obtained decree in the 
Revenue Court for arrears of rent, and the decrees were partially satisfied 
and then became barred by limitation. In 1884 the plaintiff brought a suit 
to recover the balance due by enforcement of the mortgage security against 
the purchasers of the mortgaged property. Held that the plaintiff had two 
separate rights of action, one on the contract to pay rent, and the other on 
the mortgage security ; that he could only enforce the first by a suit in the 
Revenue Court for arrears of rent, and the second by suit in the Civil 
Court; and consequently there could be no bar to the latter suit by reason 
of the suit institated in the Revenue Court, with reference to sec. 43 of the 
Civil Procedure Code. Held alsothat when the plaintiff obtained his decrees 
for rent the mortgage security did not merge in the judgment-debts, nor 
did he lose his remedy on it; that the two rights were distinct, and the 
right of action on the mortgage security was not lost because the execution 
of the decrees for rent was time-barred, the only effect of which was that 
the debt was not recoverable in execution, but the debt existed neverthe- 
less so far as to enable the amount secured by mortgage to be recovered by 
suit in the Civil Court, so long as such suits were not barred by limitation, 
Emam Mumtazood-deen Mahomed v. Rajcoomar Dass (15 B. L. R,, 408), 
referred to, Jield also that the amount which the plaintiff could recover by 
enforcement of the mortgage security was limited to Rs. 3,000,—9 Al. 23. 


Where a previous suit for a declaration of title to immoveable property 
has been dismissed on the ground that the plaintiff was not in possession 
at the time of filing the suit, a subsequent suit on the same titlefor re- 
covery of possession of the land is not barred under sec. 43 of the Code of 
Civil Procedure. Jibunti Nath Khan v. Shib Nath Chuckerbutty followed. 
—14 Al. 512, 


A deed of mortgage executed in 1879 for a conaideration of Rs. 300 
provided that the term of the mortgage should be four years certain; that 
certain interest should be payable; that the mortgagee should have posses- 
sion ; that the profits should be appropriated first in lieu of yearly interest 
and any balance appropriated in payment of the principal debt; and that 
the mortgagor should be entitled to redeem if the principal and interest were 
paid at the expiration of the four years. The mortgagee never obtained 
possession ; and in 1882 he brought a suit against the mortgagor to recover 
the unpaid interest then due, and obtained a decree, which was satisfied by 
the sale of property belonging to the judgment-debtor. In 1886 he brought 
another suit for recovery of the principal, together with the residue of in- 
terest up to the date of suit. Held that the cause of action in the suit of 
1882 was the mortgagor’s non-delivery of possession of the mortgaged pro- 
prety, by reason of which the mortgagee had been unable to realize his in- 
terest from the usufruct; that the cause of action accrued to the mortgagee 
from the moment the instrument came into operation and possession ;was 
not delivered ; that the cause of action to recover the principal accrued at 
the same time and was the same cause of action; that the plaintiff was. 
therefore bound in the suit of 1882 to sue for the principal; and that the 
ear ees was consequently barred by sec. 43 of the Civil Procedure Code. 
—_ . 208. 


The plaintiffs, having obtained a declaration of title to continue to 
enjoy separate possession of certain lands, sued the former defendants again 
for partition of the same lands. Held that the suit was unnecessary and 
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should be dismissed, Percur.—The claim and the remedy mentioned in 
sec. 43 of the Code of Civil Procedure have reference to the cause of action 
litigated in the previous suit.—10 Madr. 347. 


On the 5th September 1874, R., a Hindu, and his sons, borrowed Ra. 
5,000 from V, and mortgaged to him certain land, items 1, 2, and 3. On the 
7th September 1874, V, borrowed Rs. 5,000 from R.N, and mortgaged 
his rights in items 1 and 2 and land of his own to R. N. In 1877 R. N. 
bought, at a sale in execution of a decree against R, the share of R. in the 
said items 1 and 2 subject to the mortgage created by R on 5th September 
1874, and to another mortgage created by R.on 11th January 1875. In 1880, 
R. N. sued V. and the sons of R., for arrears of interest due under 
his mortgage-bond, This suit was withdrawn with liberty to bring a fresh 
suit for the principal and interest due under the bond. In 1885, R. N. 
sued the sons of R. and V. to recover principal and interest due under 
his mortgage-bond. V. pleaded that, as R. N. had bought R’s share in items 
1 and 2 subject to the mortgages created by him, R. N’s rights as mort- 
gagee were merged in his rights as purchaser. R.’s sons pleaded, inter alia, 
that the suit was barred by the provisions of secs. 43 and 373 of the Code 
of Civil Procedure. Held that the vlaim of R. N. was neither merged nor 
barred.—10 Madr. 160. 

The plaintiff, having previously obtained against his brother, defendant 
No. 1, who had been the managing member of their family a decree for 
partition of the faraily property including certain debts scheduled in the 

laint therein, now sued to recover his share of certain other family debts 
collected by defendant No, 1 without the plaintiff’s knowledge:— Held, that 
the claim was not barred by Civil Procedure Code, sec. 43.—15 Madr 296, 


The question for decision in this case was whether a plaintiff, who sued 
for possession of land only without suing for mesne- profits in respect of the 
same land, which he could have done in the same suit, is entitled to bring 
another suit to recover the said mesne-p:ofits. Held, that the subsequent 
suit for mesne-profits was barred by sec, 43.—11 Madr. 151. 

In this suit plaintiffs claimed rent for the year 1289. Previous to 
this another suit had been brought by the same plaintiffs for enhancement 
of rent for the same year. That suit was dismissed on the ground that 
service of notice of enhancement was not proved by the plaintiffs. It was 
contended for the defence in this suit that it was barred by sec. 43 of the 
Code, as the plaintiffs failed to claim, as they ought have done, rent at 
the original rate in the former suit. Held, that the dismissal of a suit for 
enhancement is no bar to a subsequent suit for the original rate of rent and 
that the two sorts of suits, are founded on distinct causes of action.—15 
Cal. 145. 

The Code of Civil Procedure does not prevent a person from making 
separate and successive applications for execution of a decree, giving reliefs 
of different characters, in respect to each such relicf. Sec. 43, 373 and 374 do 
not apply to proceedings for execution of decree. Radha Charan v. Man 
Singh, I. L. R., 12 Al. 392, dissented from. Wajihan v. Biswanath Per- 
shad, I. L. R., 18 Cal. 462, followed.—18 Cal. 515. 

Where a contract for the sale and purchuse of goods is broken by the 
purchaser, in part by refusal to take delivery, and in part by refusal to 
pay for goods delivered, both breaches having occurred before any suit is 
brought, the vendor is debarred by section 43 of the Code of Civil Procedure 
from bringing two suits against such purchaser, his claim being one arising 
out of one cause of action and based on one and the same contract. The view 


Sxc. 43.] CIVIL PROCEDURE CODE. 777 


taken by Witsoy, J.,in Anderson. Wright & Co. v. Kalagarla Surjinarain, 
approved. PrtTHeram, C.J.—“‘ The whole of the claim which the plaintiff 
is entitled to make in respect of the cause of action” in section 43 means, in 
the above case, the entire claim which the plaintiff has against the defend- 
ant at the time the action is bronght in respect of any failure or failures 
to accept and pay for goods purchased of him by the defendant under one 
contract, and the whole of such claim must be included in one action PRINSEP, 
J.—The expression ‘‘ cause of action’’is to be construed with reference to the 
substance rather than the form of the action, The claim in both the above 
cases being for damages on account of breaches of the same contract, sec. 


43 read with the Illustration debars the plaintiff from bringing two suits. 
—19 Cal 372. 


Under sec. 7, read with secs, 8, 9, & 10 of Act VIII of 1859, a plain- 
tiff suing for mesne-profits of land is not precluded from afterwards main- 
taining a suit for possession of such land. Pratup Chandra Burua eo. Raai 
Swarnamayi (4B. OL. R., F. B. 113) commented on.—9 Cal. 283, 


A bond provided for the repayment of a loan with interest by a stated 
time. In default of payment by that time it was provided that the loan might 
be added to an existing mcrigage for a term of years, aud repaid at the end 
of the term, together with the mortgage-debt. After the expiration of the 
time fixed for the repayment of the loan, the obligee sued and obiained a 
decree for the interest which had accrued due at the date of the suit. 
He now sued for the further interest which had since become due. Held 
that the second suit was not barred by sec, 43 of the Code of Civil Proce- 
dure, for that the first suit being for interest merely, and not for principal 
and interest, which were then both due, the plaintiff must be taken to have 
elected, under the bond, to add the principal sum to the previously existing 
mortgage-debt, in which case he forfeited nothing by suing merely for ar- 
rears of interest as they became due.—7 Bom. 446. 


In 1868 B made, it was alleged, a gift of a zemindari estate to K, In 
1869 B died, and K’s name was recorded in the revenue-registers in the 
place of B’s name In respect of the estate, In 1870 K died, and her daugh- 
ter S applied to have her name recorded iz the revenue-repisters in respect 
of the estate. M, the illegitimate son of B, objected, claiming to bave his 
name recorded. His objection having been disallowed, and S’s name hav- 
ing been recorded, M, in 1876, sued S for a declaration of his proprietary 
right to the estate, and, on the 29th June 1878, obtained such declaration. 
In January 1880, M sold a moiety of the estate, and, in December 1880,8S 
sold the entire estate. In February. 1881, M’s transferees sued S and her 
transferee for possession of the moiety of the estate transferred to them by 
M. Held by the Full Bench (Stuart, C. J., dissenting). That such suit was 
not barred by the provisions of sec. 7 of Act VIII of 1859, by reason that 
M had omitted toclaim in the suit of 1876 possession of the estate, Darbo v. 
Kesho Rai (I. L. R., 2 Al., 356), and Kalidhun Chutturpadhya v. Shiba 
Nath Chutturpadhya (I. L. R., 8 Cal. 483), followed. Held also that the 
possession of S and her transferee could be considered adverse ouly from the 
date of the decree of the 29th June 1878, declaring M’s proprictary title to 
the estate. Radha Gobind Roy v. Inglis(7 C. L. R. 364; 3 Suth P. C. C. 
809) referred to. Held by Stuart, C. J.—That such suit was barred by the 
provisions of sec. 7 of Act VITI of 1859, by reason of such omission, Darbo 
v. Kesho Rai (I. L. R., 2 Al 356) distinguished. The meaning of the term 
“‘relief’’ explained, and the distinction between it and the term ‘‘ cause of 
action’”’ pointed out.—5 Al. 345. 
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In execution of a decree the defendant, who was sued as the represent- 
ative of her deceased brother, objected, under sec. 244 of the Code of Civil 
Procedure, to the attachment of certain lands to which she set up independ- 
ent title, The objection was disallowed and the land was sold. She then 
sued the execution purchaser to set aside the Court-sale and obtained a decree 
againat which no appeal was preferred. She now sued for possession, and it 
was found that at the date of the previous suit she was not aware that the 
execution purchaser had obtained possession :—Held, that the suit was not 
barred by Civil Procedure Code, sec. 43.—14 Madr, 23. 

In 1876, K sued M on a bond, dated 25th December 1869, for Rs. 
5,000, by which certain land in the district of South Tanjore was hypo- 
thecated as security for the debt, and obtained a decree on the &th of 
April 1876 for the sale of the lands,which he purchased on the 17th August 
1876 for Rs. 6,000. K then discovered that part of the land hypothecated, 
situated within the jurisdiction of the Subordinate Court at Kumbakonam, 
had been acquired by a railway company under the Land Acquisition Act 
in 1874, and that the compensation, Rs. 560 (claimed by M’s mother, who 
sold the land to the company), was lodged in the treasury of Kumbakonam 
in tbe name of M’s mother. K having applied to the Subordinate Court 
for an order for payment out of this sum, the Court, by order dated 28th 
February, 1880, directed that the question of title to the money should be 
decided by suit. K then sued M as the sole heir of his deceased mother in 
the District Munsif’s Court of Tirnvadi (where M resided) for a declara- 
tion of right to, and to recover, the said sum of Re, 460. The snit was filed 
on the 4th September, 1880. On the 16th April, 1880, M assigned his in- 
terest in the money sued for to V, who was made defendant in the suit on 
his own application, and pleaded (1) that the Court had no jurisdiction, as 
both the money and the land which it represented were, and he (V) resid- 
ed, without the Munsif’s Court’s jurisdiction ; (2) that the land having been 
acquired by the railway company in 1874, before the suit upon the bond 
was filed, this snit was barred by sec. 43 of the Code of Civil Procedure ; 
(3) that this snit was barred by limitation, inasmuch as more than three 
years bad elapsed since the money was paid by the railway company. Held 
(1) that the suit was for money, and that V, not having applied to stay 
proceedings under sec. 20 of the Code of Civil Procedure, must be held to 
have acquiesced in the jurisdiction of the Court; (2) that K not having 
known, at the date of his suit on the bond of the acquisition of the land by 
the railway company, this suit is not barred by sec. 43 of the Code of Civil 
Procedure ; (3) that the suit was not barred by limitation, as the compen- 
sation was awarded to M’s mother either through fraud on her part or mis- 
take on the part of the Collector, and K did not become aware of the fraud 
or mistake until within six years of the suit (arts. 95, & 96, of sch. 2 of the 
Indian Limitation Act).—6 Madr. 344. 

Held, where two suits were instituted simultaneously and one of such 
suits had been determined, that, assuming that the claims in such suits 
arose out of the same cause of action, and sbould have been included in one 
suit, the provisions of sec. 7 of Act VIII of 1859 were no bar to the enter- 
tainment of the second suit.—1) Al. 650. 

Where a previous suit for a declaration of title and confirmation of 
possession of certain land has been dismissed on the ground that the plain- 
tiff was not in possession at the time of filing the suit, a subsequent suit on 
the same title for recovery of possession of the land is not barred under sec. 
43. Moonshee Buzloor Ruheem v. Shumsoonissa Begum (11 Moore’s J, A. 
551) discussed.—8& Cal. 819. 
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D, being able to sue for the possession of certain property, omitted to 
do so, and sued in the first instance only for a declaration of her right to 
such property. The Court refasing to make any such declaration on the 
ground that she could sue for possession, D then sued for possession. Held 
that the second suit was not barred by sec. 7 of Act VIII of 1859. See also 
Tulsiram v. Gungaram (I. L. R., 1 Al. 252).—2 Al. 356, 


The obligee of a bond for the payment of money, hypothecating im- 
moveable property as a collateral security for such payment, sued for the 
monies due on the bond, but omitted to claim the enforcement of his lien, 
and obtained a decree only for the payment of the amount of the bond-debt. 
He subsequently sued to enforce his lien. Held that, under Act X of 1877, 
sec. 43, as amended by Act XIT of 1879, sec. 7, he could not be permitted 
to sue to enforce his lien.—2 Al. 838. 


If a person intentionally omit to sue for any portion of his claim, the 
provisions of sec, 43 of Act X of 1877, as well as the provisions of sec. 7 of 
Act VIII of 1859, bar the institution of a second suit for the portion so 
omitted. So that, where a family property consisted of lands as well as 
debts, and the plaintiff at first sued for a partition of debts only, and then 
compromised and withdrew the suit without the permission of the Court, 
it was held that his second suit to demand a partition of the whole property 
was not maintainable.—7 Bom. 182. 


The usufructuary mortgagee of certain land gave a lease of it to the 
mortgagor, the latter hypothecating the land as security for the payment 
of the rent. Arrears of rent accruing, the mortgagee sued the mortgagor 
for the same in the Revenue Court, and obtained a decree. Subsequently the 
mortgages sued the mortgagor in the Civil Court to recover the amonnt of 
such decree by the sale of the land, claiming under the hypothecation. 
Held that the second suit was not barred by the provisions of sec. 43 of 
Act X of 1877.—4 Al. 180. 


Held by the Full Bench (Stuart, C. J., dissenting).—That the Courts 
of Revenue in the North-Western Provinces, in those matters of procedure 
upon which the Rent Act (XII of 1881) of those Provinces is silent, are 
governed by the provisions of the Civil Procedure Code. The principle of 
decision in Nilmoni Singh Deo v. Taranath Mukerjee (I. L. R., 9 Cal. 295) 
followed. Held, therefore, that the procedure provided by sees. 43 and 
373 of the Civil Procedure Code is applicable to suits tried under the N.-W. 
P., Rent Act, 1881.—5 Al. 406. 


J bad a right to share in acertain estate, as an heir to her father, and 
also as #n heir to her brother. She transferred such right by sale to H, 
H sued 8S, who had acquired the whole estate by purchase at sales in exe- 
cution of decrees against the other heirs of J’s brother, for J’s share as one 
of her brother’s heirs in such estate, and obtained a decree. H then sued 
S for J’s share as one of the fz ther’s heirs in such estate. Held that H was 
debarred from bringing the second suit by the provision of sec. 43 of Act 
xX of 1877.—4 Al. 171. 


The plaintiffs brought a suit to have themselves declared entitled toan 
account, and obtained such a declaratory decree without asking for, or ob- 
taining, any consequential relief. The defendants took no steps to render 
an acconnt, and the plaintiffs brought another suit against them ‘“ for the 
amount of such Company’s papers and other debts that might be found due 
by the defendant on an adjustment of aceounts.”” Held that the plaintiffs 
were not barred from bringing such suit, sec. 15 of Act VIII of 1859 being 
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intended to modify the provisions of sec. 7 of the same Act.—Tulsi Ram v. 
Gunga Ram (I. L. R., 1 Al. 252) followed and approved.—8 Cal, 483. 

Where a plaintiff originally sued for a certain sum upon his khatta- 
books, and an objection was taken by the defendant that he ought to have 
sued upon a hatchitta, whereupon the plaintiff amended his plaint by suing 
for the amount admittedly due upon the hatchitta, in addition to the amonnt 
he claimed upon his khatta-books. Held that, when the plaintiff amended 
his plaint by sning upon the hatchitta, his causes of action which, when 
the suit was originally framed, were distinct, became united ; that there 
was no relinguishment iu the original suit within the terms of Act VITI of 
1859, sec. 7 (corresponding with Act X of 1877, sec. 43): and that the 
plaint was rightly amended.—3 Cal. 785. 

The plaintiffs sued the defendants for possession of the Iand upon 
which certain trees stood, and for such trees, stating that on the 19th June, 
1879, the defendants had iuterferred with their possession of such trees, 
and had wrongfully taken the fruit thereof, The plaintiffs subsequently 
sued the defendants for the value of the fruit upon such trees, alleging 
that on the 19th June 1879, the defendants had wrongfully taken such 
fruits. Held that, as the cause of action 7. ¢,, the taking of such fruit, was 
in both suits identical, nnd the plaintiffs not having claimed the value of 
such fruit as mesne-profits in the first auit, the second suit was barred by 
the provisions of sec. 43 of Act X of 1877,—3 Al. 543. 

When money is due on two or more bonds at the time of the institu- 
tion of a suit, and the bonds appear to have been originally passed in respect 
of one claim, it is not incumbent upon the plaintiff to sue upon both bonds 
in one action. There is nothing in sec. 43 of the Code of Civil Procedure 
which would justify the Court in going behind the bonds to consider the 
circumstances out of which they sprung, albeit those circumstances might 
themselves at the time have constituted a cause of action. There is no pro. 
vision in the Mofussil Small Cause Courts Act (XIof 1865), similar to sec. 
34 of the Presidency Small Cause Court Act (1X of 1850), which forbids a 
plaintiff’s dividing any cause of action for the sake of bringing two or more 
gnits in the Small Cause Courts of the Presidency.—7 Bom. 134. 


At the close of the Bengali year 1283, which was on the ]1th April, 
1877, the defendant owed to the plaintiff, his landlord, the rents of his hold- 
ing for the years 1281, 1282, and 1283.. The plaintiff, in the month 
of April 1878, before the close of the year 1284, instituted a suit for the 
rent for 1281 only, and obtained a decree. Onthe 10th April 1879, he insti- 
tuted another suit for recovery of the rents for the years 1282, 1283, & 1284. 
feld that the claim for the years 1282 and 1283 was barred under sec. 43 of 
the Code of Civil Procedure. The cases of Raja Sutto Churn Ghosal v. 
Obhoy Nund Das, (2 W.R., Act X, Rul., 31), Ram Soondar Sein v. 
Krishuo Chander Goopto (17 W. R., 380), and Kristo Kinker Paramanick 
v. Ramdhan Chattangia (24 W.R,, 326), are overruled by sec, 43 of Act of 
Xx 1877.—6 Cal. 791. 


Claims forthe recovery of possession of immoveable property and for 
mesne profits are distinct claims, and separate suits will lie in respect of 
each claim. Sec. 44 of the Code of Civil Procedure merely permits the joinder 
in one euit of a claim for recovery of immoveable property with one for mesne 
profits in regard to the same property. Kishori Lal Roy v. Sharut Chunder 
Mozamdar Mon Mohun Sirkar v. The Secretary of State for India in Council, 
and Madan Mohun Lal v. Lala Sheosanker Sahai, referred to. Venkoba wv. 
Subbanna dissented from.—19 Cal, 615. : 
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A mortgagee had two remedies in respect of the mortgagor's breach to 
pay the stipulated interest at the time fixed by the contract of mortgage, 
one being a suit on foreclosure-proceedings to convert the mortgage into a 
salc, and the other a suit to recover his money against his debtor by enforce- 
ment of his lien against the mortgaged property. Hesued for the first 
remedy in respect of such breach, omitting the second. His suit was dis- 
missed on the ground that he was not entitled to auch remedy until the 
expiration of the mortgage-term. He afterwards sued for the second remedy. 
delat that inasmuch as the mortgagee was not, at the time of his suing for 
the first remedy, “‘ a person entitled to more than one remedy,” not being 
** entitled” to the first, but only to the second, his omission at that time to 
sue for the second remedy was not, under sec. 43 of Act X of 1877, a bar to 
his afterwards suing for it.—3 Al, 857, 


S, 28 one of the heirs of his brother, sued the sons of M, the other 
heirs of M, for, amongst other things, a declaration of his right to share 
in the rights and interests of M as the mortgagee under a deed of mortgage, 
which he valued at the principal sum advanced under the mortgage, viz., 
Rs. 5,600, stating his cause of action to be the obstruction caused by the 
sons of M to his sharing in M’s estate. He obtained a decree declaring his 
title to the share claimed. L, one of the sons of M, had fraudulently con- 
conled from, and kept S in ignorance of, the fact that previously to the suit 
he had realized Rs. 8,624 under the mortgage. On this fact coming to S’s 
knowledge, he sued the sons of M to recover his share of that sum. Held 
that the second suit was not barred by section 7 of Act VIII of 1859, Bul- 
want Singh v. Chittan Singh (H.C. R., N.-W. P., 1871, p. 27), followed 
and observed on.—1 Al. 543. 


According tothe terms of a mortgage, possession of the mortgaged 
property was to be delivered to the mortgagee, and he was to take the 
mesne-profits. The mortgagor refused to deliver possession of the pro- 
perty, and the mortgagee sued him to enforce specific performance of the 
contract to deliver possession, and obtained a decree. At the time this suit 
was brought, the mortgagee had been-kept out of possession of the pro- 
perty for two years, during which time the mortgagor had taken the mesne- 
profits. The mortgagee subsequently sued the mortgagor to recover the 
mesne-profits of the mortgaged property for those two years. Held that, 
as the mortgagee might in the former suit, in addition to seeking the specific 
performance of the mortgage-contract, have asked for such mesne-profits 
by way of compensation fur the breach of it, and as the claim for posses- 
sion and mesne-profits was in respect of the same cause of action, viz., the 
breach of the contract to give possession, the second suit was barred b 
the provisions of sec. 43 of Act X of 1877.—3 Al. 660. ; 


On the 27th Joist 1286 F. S. (2nd June 1879), the plaintiff brought a 
suit to recover damages for the breach of a contract on the part of the de- 
fendant, for not having made over possession to him of certain leasehold 
properties, the damages claimed being for the profits accrued due for the 
year 12~%3 F. S. (1875-6). In this suit he obtained a decree. On the 2] at 
Joist 1287 F. S. (14th Jane 1880), the plaintiff brought another suit against 
the defendant to recover damages for the profits accrued for the years 1284, 
3285, and 1286 F. S, (1876-7 to 1878-9). Held that the plaintiff should have 
included the damages for the years 1284. and 1285 (1376-7 and 1877-8) in 
his former suit, aud that he was debarred by sec. 43 of Act X of 1877 from 
tnciading in his second suit any portion of his claim for damages which had 
accrued due at the time of. his first suit, and for which he had omitted to 
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ane ; but that he was entitled to recover damages for the year 1286 (1878-9). 
Tarack Chunder Mookerjee v. Panchu Mohini Debya (I. L. R., 6 Cal. 791) 
feliowed.—9 Cal, 143. 


The plaintiff held a mortgage of certain immoveable property given to 
him by the defendant to secure the repayment of a loan of money with in- 
terest. The plaint stated the fact of the mortgage, but prayed only for a 
money-decree. The mortgage contained a personal undertaking to repay. 
Ptaintifi’s counsel, directly upon the case being called on for hearing, and 
before the case had in any way been gone into, applied (under sec. 43 of Act 
X of 1877, Civil Procedure Code) for leave to reserve his remedies umder 
the mortgage, taking then only a money-decree—an application which, it is 
provided by that section, must be made “ before the first hearing.”” Held 
that the application was, not too late, The said mortgage was dated 16th 
February, 1870, and the plaint in this suit was filed on the 28th April, 1881. 
‘The plaintiff maintained that he was not time-barred, as he had twetve 
years within which to bring the suit ander article 132 of sch. 2 of Act XV 
of 1877. Held that the plaintiff was too late in bringing a suit for a money- 
decree on the promise to pay in the mortgage, inasmuch as the article re- 
ferred to was meant to apply to suits brought to enforce against the pro- 
perty payment of “ money charged upon immoveable property.” and not, 


under any circumstances whatever, toa suit for a mere money-decree.——o 
Bom. 463. 


On the Ist July 1878, there was a settlement of accounts between the 
plaintiff and defendants, and a debt was acknowledged due by the latter to 
the former ; and, on the same day, the plaintiff and defendants entered 
into a trading partnership, which was carried on till August. On the 30th 
September the defendants extorted a release from the plaintiff, whereby 
the plaintiff’s claims against them, arising out of the two transactions men- 
tioned, and all other transactions between them, were released. On the 23rd: 
November the plaintiff brought a suit against the defendanta, and, in the- 
plaint, after stating the fact of the settlement of Ist July 1878, the balance 
fousd due therein to the plaintiff, the extortion of the release, and the mis- 
appropriation of the sums due to the plaintiff by the defendants as the 
cause of action, prayed for cancellation of the release, and for recovery of 
the amount due to the plaintiff by the defendants under the settlement of Ist 
July 1878. Held, in a suit to wind up the partnership of July and Auguat, 
1878, that the plaintiff was not bound by sec. 43 of the Code of Civil Pro- 
cedure to have inoluded in his former suit his claim arising out of that 
partnership, and that the former suit, being in substance a suit upon the 
account stated on Ist July 1878, and not for damages for extorting the re- 
lease, was no bar to the present suit.—6 Madr. 49. 


A mortgagee brought a suit against the mortgagor to have a declara- 
tion of his lien over the mortgaged properties, and obtained a decree. He 
afterwards bronght another suit against certain attaching creditors of his 
mortgagor, to have a declaration of his lien over certain surplus monies in 
the hands of the Collector, who, previous to the institution of the first suit, 
had sold certain of the mortgaged properties free of all incumbrances for ar- 
rears of Government revenue. Held that the second suit was not barred under 
Act VIIT of 1859, sec. 7. Held also that the mortgage-decree devlaring the 
lien over all the mortgaged properties covered the surplus sale-proceeds 
then in the hands of the Collector, because these monies must, as between 
the mortgagee and attaching creditors of the mortgagor, be taken to re- 
present the mortgaged properties. Heera Lall Chowdhbry v. Jankee Nath 
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Mookerjee (16 W. R. 222) followed. The doctrine of marshalling does not 
apply as between a mortgagee and attaching creditors of the mortgagor 
who hold mere money-decrees. The period of limitation prescribed by art. 
15, sch. 2 Act 1X., of 1871, for a suit to set aside au order of a Civil Court, 
does not apply where the order simply amounts to a declaration that the 
Court considers it has no jurisdiction to act in the proceeding before it.— 
6 Cal. 142. 

A, a Hindu widow, granted, without legal necessity, a mukurari lease 
of certain mauzas, portion of ber husband’a estate, to B. During B's pose 
session part of the lands comprised in the granted mauzas were taken up 
by Government, and the compensation-money was lodged in the collecto- 
rate. A having afterwards died, the next heirs of A’s husband, on the 7th 
October 1871, sued B to recover possession of the mauzas, but, not being 
aware of the facts, did not, in that suit, claim the compensation-money 
lying in thecollectorate. While this suit was still pending, B, in March 
1872, drew the compensation-money out of the collectorate, The heirs, 
after obtaining a decree against B for possession of the mauzas, on the 
the 13th September 1875, instituted a fresh suit against him to recover 
compensation-money wrongfully drawn out by him from the collectornte. 
Held, first, that the suit was not barred by sec. 7 of Act VIIT of 1859. Held 
also that it was not barred by limitation, although more than three years 
had elapsed since the mouey had been drawn out by B, art. 118, (and not 
art, 60) of sch. 2 of the Limitation Act (IX of 1871) applying to the case. 
Held, further, that the claim of the keirs was a proper subject fora regular 
suit, and could not have been heard and determined in the course of the 
proceedings in execution of the decree which they had obtained against B 
for possession of the mauzas.—5 Cal. 597. 

In 1876 accounts were stated between B and D, and a balance of Ra. 
800 was found to be due from Dto B. D gave Ban instrument whereby 
he agreed to pay the amount of such balance in four annual instalments of 
Rs, 200. 5B at the same time noted in his account-book that such balance 
was ‘‘ payable in four instalments of Rs, 200 yearly.” In Jaly 1879, Bsued 
D upon such instrument for the balance of the first intalment. The Court 
trying this refused to receive such instrument in evidence on the ground 
that it was a promissory note, and as such wasimproperly stamped. There- 
upon B applied for, and obtained, permission to withdraw from the suit 
with liberty to bring a fresh one for the original debt. In October 1879, B 
again sued D, claiming the balance of the first and second instalments, 
basing his claim upon the note made by him in his account-book. He ob- 
tained a decree in this suit for the amount claimed by him. In 1880, B 
again sued D, claiming the amount of the third instalment, again basing 
his claim upon such note. Held by Spangrs, J., that the suit last-mention- 
ed was barred by the provisions of sec. 43 of Act X of 1877, inasmuch as B 
should, in the second suit brought by him against D, have claimed the 
balance of the money found due from D to him upon the accounta stated 
‘between them, instead of claiming the balance of the instalment due. Held 
by OxupeiELp, J., that such suit was not so barred, the cause of action there- 
in and in the former suit being different. Held by the Court that the agree- 
ment by D to pay the balance fonnd due from bim to B on accounts stated 
between them in instalments of Bs. 200 annually could not be proved by 
the note made by B in his aecount-book, but could only be proved by the 
promissory note.—3 Al. 717. 

See I. L. It., 5 Madr. 1, 6 Al. 70, 18 Al. 53, 13 Bom 435, 10 Oal. 424, 
15 Cal. 800 & 19 Cal. 159, noted under sec. 13; 12 Madr. 228, noted under 
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sec. 244; 6 Al. 616, noted under sec. 42; 12 Al. 203, noted under sec. 58 
of Act IV of 1882; 14 Madr. 1, noted under sec. 14 of the Religious 
Endowments Act. 


Rule a.—No cause of action shall, unless with the 

Only certain claimstobe eave of the Court, be joined with a 

joined with suit for re- suit for the recovery of immoveable pro- 

eoeats Or rae perty, or to obtain a declaration of title 
to immoveable property, except— 


(a) claims in respect of mesne-profits or arrears of rent 
in respect of the property claimed, 


(6) damages for breach of any contract under which the 
property or any part thereof is held, and 


(c) claims by a mortgagee to enforce any of his remedies 
under the mortgage. 


Rule 6.—No claim by or against an executor, adminis- 
Claims by or agains, trator, or heir as such, shall be joined 
executor, administrator, or with claims by or against him personally, 
cay unless the last-mentioned claims are al- 
leged to arise with reference to the estate in respect of which 
the plaintiff or defendant sues or is sued as executor, ad- 
ministrator, or heir, or are such as he was entitled to, or 


liable for, jointly with the deceased person whom he repre- 
sents. 


Wotes. 


This section applies to Provincial Small Cause Courts, except rule pv. 

A suit for possession of his house and for rent were held to be causes 
of action properly joined by a plaintiff in one suit.—3 B.L.R., (App.) 77; 
11 W.R., 542. 

Under five different pattas, A granted to B patni leases of five differ- 
ent mehals. The rents of the mehals falling into arrears, the mehals were 
sold on two different dates. A purchased two of the mehals, C purchased 
two of the mehals, and D purchased one of the mehals. Ina suit brought 
by B against A, C, and D, to set aside the sales on the ground of irregu- 
larity, held that the suit was bad for multifariousness, and must be dismis- 
sed.— 9 B. L. R., 241; 18 W. R., 288. 


The dismissal of @ suit for multifariousness is not a hearing and deter- 
mination of the suit within the meaning of sec. 2, Act VIII of 1859.—13 
B. L, B.,(App.) 37. 

Sec. 7 of Act VIII of 1859 does not bar a suit for a declaration that 
property in the defendant’s possession is subject to the mortgagee’s lien, 
on the ground that such property was part of the property mortgaged, and 
was not included in a previous suit against other parties for other portions 
of the property mortgaged.—14 B. L. R., 418n. 


An action for slander cannot be brought jointly against several defend- 
ants : separate actions should be brought against each. Quare.—Whether 
words simplying, ‘‘ You are a drunkard, thief, cheat, and the paramour of 
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your sister in-law, you bastard,” applied to a Brahmin, and actionable per 
se, without allegation of special damage.—-15 B. L R., 161. 

An action tor slander may be brought against several defendants 
where the words spoken are not actionable per se, but only become so by 


reason of the special damage, which is the resultof the conjoint action of 
all the defendants,—I15 B. L. R., 166N, 


Under sec, 8 of the Code of 1859, it was decided that the words, “ cog- 
nizable by the same Court,” referred to the nature of the suit, and not to 
its value, Therefore, a Principal Sadr Amin was held to have jurisdiction 
under that section totry a suit for land and for mesne-profits, the entire 
claim not exceeding his jurisdiction, although the value of the suit, so far 
as the claim was for land, was below the value cognizxble by him.—Tiuch- 
mee Pershad Doobey v. Kallasoo, B L. R., Sup. Vol. 620; 2 Ind. Jur., 
N.S., 89; 7 W. B., 175. Overruling Dhurum Rawoot v. Ramnath Sahoo, 2 
Hay’s Rep., 585. 


A plaint against several defendants for causes of action which have 
accrued ugainst each of ther separately, and in respect of which they are 
not jointly concerned, should be rejected. Rajaram ‘ewar v, Luchmun 
Prasad, B. L. R., Sup. Vol. 731; 2 Ind, Jur., N. S., 216;8 W.R, 15; 9 
W.R,490;!18W. R, 464, 


When a plaint discloses different causes of action against different 
arties, it is bad in law, and the suit is not maintainable.—2 B.L.R., (App.) 


53; 11 W. R., 397; 2 Ind. Jur,, N. S, 245. 


A suit against five defendants, including claims of the most miscella- 
neous character against each defendant, was dismissed by the first Court, 
on the ground of multifariousness. The Subordinate Judge, on appeal, held 
that plaintiff was in any case entitled to a decision on one of bis claims ; 
and further held that the suit was not multifarions. Held on special ap- 
pel that the Court could not select. one claim on which to proceed, when 
plaintiff insisted on pressing all. Held further that the plaiut was multi- 
farious ; and, though it would not be permissible for defendant to take that 
objection for the first time after the case hud been fully gone into on the 
merits, yet, as the objection had been taken origiually, the suit was pro- 
perly dismissed by the first Court.—2 B, L. R.,(A. C.) 3410; 11 W.R., 273. 


Oue of three widows of a Mahomedan sued the other two, together with 
her deceased husband’s sons and other heirs, for possession of 18 out of 96 
sehams of property left by the deceased, to which she was entitled by right 
of inheritance under the Mahomedan law; and to set aside two deeds of 
bi-mukasa, or gift in lieu of dower, one dated 28th July 1842, granted in 
favour of one widow overa part of the property in suit, and the other dated 
14th March 1847, in favour of the other widow, over other portions of the 
same property. The lower Appellate Court dismissed the suit, on the 
ground of a misjoindear of causes of action ; and that there were two causes 
of action which could uot be tried together under Act VIII of 1859, see. 8. 
Held, per Kump, J. (whose opinion as senior Judge prevailed), that thore 
was no misjoinder of causes of action ; that the case rust be remanded to 
the Judge for trial on the merits. Held per Giover, J.—This was such a 
misjoinder as was provided against by sec. Sof Act VITT of 1859, and that. 
the Judge was right iu dismissing the suit.—3 B. L. R., (A. ©.) 190; 13 
R., 11. 

The owner of a share in a taluk granted a se-patoi patta therenf to 
the plaintiff, but before registration granted w se-patni to the Bengal Coal 

99 


to 
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Company. Ina suit against the owner and the company for possession of 
the se-patni taluk for damages caused by the refusal toregister, and also 
for compelling registration of the se-patni patta, held that three distinct 
causes of action were improperly joined; that the suit was not maintain- 
able in a Civil Court, as the plaintiff's title rested upon an unregistered deed ; 
that there was no cause of action as against the company to enforce regis- 
tration of the patta ; and thata distinct stipulation is not necessary to bind 
@ person to cause registration of a deed required by law to be registered, 
but he virtually agrees to do so when he executes a contract, which by the 
law in force requires registration.—3 B, L. R., (App.) 49; 12 W. B., 398. 

The principle of the rules that the creditor of a deceased person suing 
for administration is in the aame situation with regard to all other persons 
as if he were bringing an action at law against tie administrator, and that 
a debtor to the estate of a deceased person cau only be made answerable as 
such debtor by the representative of the deceased’s estate, is to bs-adhered 
to in this country, where there is a different procedure. Therefore, where 
a snit brougnt against the Administrator-Gencral as administratcr of the 
estate of one W B by a creditor of the deceased, other persons who also 
had a claim ayainst the estate were made defendants onthe allegation that 
they had realized and were in possession of assets of the estate of the de- 
ceased, held that, there being nothing to show that such persons w.re in the 
position of an executor or administrator de sow tort, or that they had heen 
partners with the deceased, or that they could not be sned, if neces: +: y, by 
the legal representative himself, and there being no other circumstances 
which would make it equitable that they should be sued jointly with the 
legal representative, they were wrongly made parties, and the suit ought 
to be dismissed as against them for misjoinder, Even assuniug the facts 
were such that the plaintiff was entitled to sue them as icpal represcnta- 
tives of the estate, he should not mix his own claim with that which the 
Administrator-General might have against them.—15 B. L. R., 296. 

In acase, however, whero the plaintiff was the lessor, and the defend- 
ant the lessec, of certain land under an agreement whereby the defendant 
agreed to occupy the land for two years, and to deliver a certaiu quantity 
of paddy at four specified periods, defendant failed to deliver the paddy. In 
a suit for rent, held that, although the pletutif might have sued for cach 
instalment of rent as it fell due, the aggregnte of such unpaid instalments 
should be deemed one cause of action.—4 M. H. C. BR, 234, 

Plaintiffs, members of a Pagoda Committee appointed under Act XX 
of 1863, sued defendants for the recovery uf Rs, 4,480-2, The plaint alleg- 
ef that, in October 1865, the Ist defendant and another agreed to travel 
and collect subscriptions for the purpose of erecting a tower at the en- 
trance of the pagoda in question, paying to the pagoda Rs. 130 a month 
during the period they should be engaged in the work, irrespective of the 
actual collections. That an agreement to this effect was executed, and Ist 
and 2nd defendants deputed to collect subscriptions. That both were en- 
gagod in the work until November 1869. That under the terms of the said 
agreement a sum of Rs. 6,500 was due, of which only Rs. 2,019-14 were cre- 
dited in the accounts of the pagoda. That lst and 2nd defendants, when 
required to account for the balance, informed the plaintiffs that they had 
paid to the 3rd defendant, the then manager of the said temple, Rs. 5,330, 
and that only Rs. 1,170 was due by them. The present suit was accord- 
ingly filed against the defendants for the sum of money due by them. The 
Court of first instance decreed against 3rd defendant alone. On appeal, 
the Civil Judge dismissed the suit as against the Srd defendant on the 
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ground of multifariousness, he having been sued on the ground of misap- 
propriation, while the cause of action against the Ist defendant was breach 
of contract. Held on special appeal that the suit was not multifarious. 
That the 3rd dufendant was properly included in the suit as a defendant, 
and did not appear to have been prejudiced in his defence by the cuurse of 
the proceedings.—7 M. H. C. R., 123. 


Plaintiff alleged that, his father having died while he was a young 
child, during his minority his father’s widows (defendants 1, 2, & 3) alien- 
ed the whole of the estate, in portions, to different people at different 
times. He, therefore, brought this suit against all alienees to recover the 
estate as » whole. The District Judge dismissed the suit on the ground of 
misjoinder of causes of action. Upon appeal, held that the Judge was 
wrony. That plaintifi’s cause of action, the right, was his relation to the 
family to which the property appertained, and on this right, if established, 
and if he be not otherwise barred, he would be entitled to recover. The 
fact that various persons, during his minority, affected to purchase portions 
of the property, did not destroy the unity of his ground of uction,—7 M. 
H. C, W., 260. 

A suit broucht against a number of alienees of a deceased member of 
an undivided tamily, for the recovery of family-property illegally alienate 
ed by him, is not such a snitas ought to be dismissed on the ground of 
multifuriousness. It is most desirable that the whole of the alienation 
should be at once before the Court called upon to decide the question, in 
order to sccure the soundness of the particular decision, and perhaps the 
avoidance of discordant decisions in diifurent cases upon facts nearly the 
samc.—7 M H.C. R., 290. 

A minor interested in contesting the execution and validity of an alleg- 
ed will by her fatber having been improperly joined with the alleged exe- 
cutors of the said will as co-plaintiff, the decrees of the Courts below were 
reversed, i: order that the minor might be madea defendant, and a guar- 
diau ad iutem appointed to protect her interests.—2 Bom. H. C. R., (A. C.) 
310. 

The misivinder of plaintifis, which does not produce error in the deci- 
sion of the case on itS8 merits, is nota ground for the reversal of a decree 
on special appeal. Semble.—That such misjoindcr is not a ground for the 
reversal of « decree in regular appeal. Where the widow of H, a Muham- 
madan, and his two daughters, brought a joint suit for their respective 
shares of the estate of H which were awarded to them jointly, held that 
this was an error of procedure which did not affect the merits of the case.— 
6 Bom. oO. C. R., (A. C.) 177. 


A suit was brought against six defendants, the cause of action against 
five of them being unconnected with the cause of action against the sixth. 
The Assistant Judge, in whose Court the suit was brought, tried one of the 
causes of action over which he had jurisdiction, but refused to try the other 
over which he had no jurisdiction. In appeal, the District Judge refused 
to enter into the merits of either on the ground of the misjoinder of the 
causes of action. field that the District Judge was bound to enter into the 
merits of the claim over which the Court of first instance had jurisdiction, 
it not being affected by the errorin the misjoinder of the two claims.—7? 
Bom. H.C. R,(A, C.) 19; 23 W. R., 408. 

Several causes of action against different defendants cannot be joined 
in one suit. Therefore, where a suit was brought to set aside several tran- 
sactions entered into by a guardian with different persons, and no relief 
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was sought against the guardian, it was held that the suit was bad by rea- 
son of misjoinder.—l1 N.-W.P. H. C. R., 75; 2 N.-W. P. H.C. R., 153; 8 
W. R., 364; 10 W. R., 187; 8 W. R., 461. 

*  Misjoinder of causes of action is not alone a valid ground of special ap- 
peal.—2 N.-W. P. H.C. B., 443; Agra H. C. R., (F B,) Ed, 1874, 238. 

A suit to set aside two sale-transactions of different dates, and made 
to different vendees, will be dismissed for misjoinder.—2 N.-W. P. H. C. 
R., 221. 

A suit to recover possession as cultivators, brought by two plaintiffs, 
whose holdings, although originally one, have, for a long time, been sepa- 
rated and held separately, will be dismissed for misjoinder.—2 N.-W, P. 
H.C. R, 306. 

Plaintiff, having obtained a decree establishing his title to a number 
of villaves constituting one taluqa, subsequently brought one suit against 
all the persons severally in possession of several estates constituting the 
taluqa for mesne-profits during their wrongful possession. Held that there 
being no common liability, the suit must be dismissed for misjoinder.—3 
N.-W. P H.C. R., 86. 

Sec 9 applied to a suit of the nature described in sec. 8, and not toa 
suit in which distinct causes of action against distinct defendants were 
improperly joined.—4 N -W. P. H. C. R,, 40; 12 W. BR. 70. 

A plaintiff cannot bring, in one suit, a claim for a declaration of his 
right to redecm, and also a claim to a declaration of his right to damages. 
—4 N.-W. P. H.C R., 70. 

Where a plaintiff sued to recover an estate in the possession of several 
persons, who held, not collectively, but in different portions, by virtue of 
severnl auction and private sales and mortgages, held thatthe Court of first 
instance should have dismissed the plaint for misjoinder, leaving the plain- 
tiff to bring separate suits in respect of the several pieces of property in 
possession of each defendant, or set of defendants.—4N.-W. P, H.C. R., 108. 


The legal result, when a suit is dismissed for misjoinder, is that the 
plaintiff puys the defendant’s costs,—5 N.-W. P. H.C. R., 20, 

Where a plaintiff originally filed a plaint against the defendant and 
several other persons to invalidate a@ number of conveyances and sules, of 
which some had been confirmed by decrees, or had been made in execution 
of decrees, and which related to lund in two different zillahs, and the Sub- 
ordinate Judge passed an order purporting to be an order, under sec. 9 of 
the Civil Procedure Code, for the trial of the several causes of action sepa- 
rately, and directed the plaintiff to file several plaints, and there being no 
difficulty in respect of the stamp-duty chargeable on the institution of the 
suits, from plaintiff suing in forma pauperis, and the appellants having paid 
the proper stamp-duty on the appeals :—Held that the resalt of such order 
and direction might be regarded as the institution of new suits and that, 
so far as the suits were cogniznble by the Court of the Subordinate Judge, 
or by the High Court in appeal, the High Court might, in the absence of 
any objection on the part of the parties, proceed to dispose of them, The 
High Court accordingly dismissed the suits relating to property in a dis- 
trict not cognizable in the Court of first instance ; and'‘in those appeals in 
which, by reason of the amount being Jess than Rs. 5,000, the appeal lay to 
the District Judge, returned such appeals to the appellant, for presentation 
in the proper Court. A direction in such a case to file separate plaints is 
not within the scope of sec. 9 of the Civil Procedure Code. That section 
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does not require the plaintiff to file separate plaints, but provides for the 
Separate trial of the several causes of action contained in the one plaint 
filed on the institution of a suit. Where several causes of action have been 
improperly joined in one suit, the plaint should be rejected on the ground of 
misjoinder.—2 N.-W. P. H. C. R., 153. 


The plaintiff alleged in his plaint that R had agreed in a bond to bor- 
row from him Rea. 5,00 in order to institute a suit against Das to his share 
in certain joint ancestral property ; that R consequently borrowed Rs. 3,000 
from him, and that, while the suit was pending, R and D, in collusion with 
each other and their mother, in order to deprive the plaintiff of his money, 
agreed to refer the suit to their mother, who, by reasun of their collusion. 
made a statement, which resulted in a smaller sum being decreed to R than 
was claimed by him, and in the property in suit remaining in the posses- 
sion of D; and that, as both R and D had taken collusive proceedings, with 
intent to obstruct the plaintiff’s realization of his money, they were both 
liable for the said sum of Rs. 3,000 and he therefore brought this suit to 
recover Ras. 3,000 principal, and Rs. 3,000 an equivalent of that sum, under 
the terms of the bond; and that the cause of action arose on the duy on 
which R and D agreed to refer their suit to their mother, Held (Prarson, 
J., dissenting) that the suit was bad for misjoinder of parties.—5 N.-W. P. 
H.C. R., 25, 

They did not allege, however, that the fields in question, or any of 
them, had been recorded as jointly belonging to the defendants, nor was 
such the case. Held that under such circumstances the plaintiffs had no 
such common cause of action in the matter of the suit against the defendants 
as would justify the course taken in suing them all together. Held also that 
the irreyularity of that course, by which the matter of the suit was brought 
before another Court than that which would otherwise have had cognizance 
of it, was calculated to produce error or defect in the decision on the merits 
—d N.-W. P. H. C. R., 72. 

Though a Revenue Court had, under Act X of 1859, no jurisdiction to 
take cognizance of a suit against tho sureties of a lessee, a suit brought 
ayainst the lessees and their sureties was not bad for misjoinder.—5 N.-W. 


P. H.C. R., 222. 

K was in possession of mouzah Dharmapore as usufructuary mortgagee. 
A share in the mouzah was sold in the execution of a decree against the 
shareholder. It was afterwards transferred by private sale to S by the 
auction-purchaser, 5S, alleging that the mortgage-debt had been satisfied 
out of the usufract, sued to recover possession of the share, and impleaded 
not ouly K, but also the heirs of the mortgagors and his vendee, the auction-~ 
purchaser, but no cause of action was declared against those parties, nor 
did they resist the suit. The lower Courts dismissed the suit on the ground 
that separate causes of action, now between the same parties, had been in- 
cluded in one suit. The High Court reversed the decrees of the lower 
Courts so far as they dismissed the suit against the heirs of the mortgagors 
and the mortgagee, and remanded the suit for trial, as since the heirs of 
the mortgagors were interested in the account which must have been taken 
in the suit, it was necessary to make them parties in order that they might 
be bound by it.—-6 N.-W. P. H. C. BR., 202. 


The holder of a bond hypothecating property who seeks to recover the 
debt due under the bond from his debtor, aud to bring to sale the hypo- 
thecated property which is in the hands of a purchaser, is at liberty to im-~ 
plead the debtor and the purchaser in the same suit, and there is no objec- 
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tion to such an action on the ground of misjoinder.—6 N.-W, P. H.C. R., 
323, Distinguishing Makund Ram Debi Das. 6 N.-W. P. 324, note. 


The ancestor of the dcefendauts held as mortgagee a ten biswas share 
of a mouzah. Of this share 5 biswas were recovered and held by the plain- 
tiffs as proprietors, Of the remaining 5 biswas, 3 biswas 62 biswaunees be- 
longed to D, and 1 biswa 13} biswanees to H. These 5 biswas were in the 
defendants’ possession. The plaintiffs sued to recover possession of them, 
alleging that the mortgago had been redeemed out of the usufruct, and 
that they had acquired D’s right by anction-purci:ase in the year 1848, and 
H’s rights by private purchase from his sons in 1873. They also sued 
for mesne-profits. Tine defeudants pleaded that they beld the 5 biswas in 
suit as proprietors, having acquired D’s rights by private purchase in 1847, 
and H’s rights similarly in 1851. They also pleaded that, inasmuch as the 
plaintiffs had brought a suit toest:zblish the sale alleged to hive been made 
to them by H’s sons. and that suit was still pending, the claim for posses- 
sion of H’s share could not be mainteined, and they lastly pleaded that, in- 
asmuch as the plaintiffs admitted that the rights of Dand H were acquired 
by them ander separate sales, their claims to those rights could not oc join. 
ed in one suit. The plaintiffs replied that, assuming the claim to H’s share 
could not be maintained on the basis of the alleged sale to them, they were 
nevertheless entitled to possession of H’s share in virtue of their right to 
D’s share, both shares having been jointly mortgaged. Meld that the plain- 
tiffs were entitled to ask in one suit for a determination of theic claim to 
the possession of the shares, and to any surplus mesne-profits which might 
be tound to be due in respect of them on taking account, and that the pen- 
dency of the suit to eatablish their purchase of H’s share did not deprive 
them of the right to sue to recover possession from the mortgagees, although 
it might have been necessary to dc termine incidentally in the suit the ques- 
tion ut issue in the suit respecting the pvrchass fled also that, if the 
plaintiffs established their right to the share o: LD, but failed to prove their 
title as purchasers of H’s shure, they could not obtain possession of the 
share ou the ground that it was mortgaved jvintly with the shares which 
they already held, and with the share of D, for, according to their own al- 
legation, the mortgage-debt had been redeemed, and there was no longer 
any common liability which they were required tb discharge.—6 N.-W. P. 
H.C. R., 246. 


The lessor sued, under Act X of 1859 (sec, 23, cl. 4, and sec. 78), to re- 
cover an alleged balance of rent aud cesses due under two leases, and in- 
terest, and claimed the ejectment of the lessees from the possession of the 
properties comprised in both leases, and (by an additional siatement of 
claim) for the amount of arrears due by asamis at the commencement of the 
leases, basing the latter claim on a stipulation contained in the leases that, 
whatever arrears should, at the date of the execution of the leases, be 
shown to be due from the asamis in a list prepared by the patwari, such 
arrears should be paid by the less-ss, either by instalments or in one pay- 
ment, as the lessors should think fit, that the lessees should make no ob- 
jection to the payment of such arroars, and that, if the lessees failed to pay 
such arrears, they should pay the expeuses of the servants of the lessors 
who might proceed to the villages for the purpose of realizing the arrears, 
Held that this latter claim could only be brought in a Civil Court. The 
Court refused to admit in special appeal the plea that the lessor should have 
instituted separate suits to recover the arrears of rent due on each lease, as 
it allowed the objection that the leases could not be declared forfeited for 
the aggregate of the arrears of rent and cesses due on both leases, but that 
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the forfeiture of each lease was incurred in respect of the arrears due on if, 
and that the lower Courts should have therefore determined and declared in 
their decrees what was the amount of arrears due in respect of rent and 
cesses on each lease separately.—6 N.-W. P. H.C. R., 342, 


The plaintiff was compelled to pay the whole costs of a suit, in which 
there was a misjoinder of causes of action, and which resulted in his and 
his co-defendants being charged with costs relating to causes of action with 
which they had noconcern. The plaintiff sued, after deducting Rs. 71 as 
his own pvoper share, to recover the. balance from his co-defendants, The 
plea of misjoinder was allowed.—7 N.-W. P. H. H. C. BR, 82. 

A registering officer having refused to register a deed of sale of cer- 
tain property executed by S in favour of B, B sued S and K, claiming the 
completion of the sale with delivery of the sale-deed duly-executed, and pos- 
session of uhe property by cancelment of a deed of mortgage of the same 
executed in K’s favour by 8S, TZeld that the suit was bad for misjoinder.— 
7 N.-W P. H. C. R., 103. 

Three scvceral sales of separate shares in the same mahal were the 
subject-matter of the deed of sale in a suit for pre-emption, and the pur- 
chasers of one of tho shires and the purchaser of the other two shares were 
different persons, andthe plaintitf claimed theright of pre-emptionin respect 
of all three shares, and indiscriminately impleaded all the several vendors 
and vendees who had no community of interest in the subject-matter of the 
suit. The Court, allowing the plea of misjoinder, which both the lower 
Conrts had overruled, retunuled the case to the Court of first instance, in 
order that the plaint might ove returned to the plaintiff for amendment, 
and the suit tried and decided afresh ufter amendment.—7 N.-W. P. H. C. 
R., 188. 

Where the plaintiff claims to recover possession of two distinct portions 
of a property from which he haa been dispossessed at different periods and 
under different circumstunces, and claims them under the same title and 
trom the same party, therc is nv impropriety in the twoclaims being joined 
in one suit.—l1 Hay’s Rep., 555. ; 

A claim for rent in arrear and a claim to remove clouds on the title to 
domise raised by the tenant are not objectionable on the ground of multi- 
farioniness, and may, therefore, be included in the same plaint.—1l Ind. 
Jur, N.S, 275; 5 W. BR. (P. C.,) 65; 10 Moore’s I. A., 438. 

Inst: Iments of rent were held to form different causes of action.—17 
W.R., 380; 2 W.R., Act X., Sl. 

A village had been divided into four separate portions, with four differ- 
ent parties, who were afterwards dispossessed under one and the same sur- 
vey-award, which demarcated the village as appertaining to the defendant’s 
estate. Jfe/d that the four parties could sue jointly.—2 W. R., 219. 

In a suit by a son against a father and certain purchasers to obtain a 
declaratory decree in respect to certain property, the fact of each purchaser 
being concerned only in a poriion of the case does not render the suit multi- 
farious.—3 W. R., 102. 

The claims of different parties setting up different leases from A, and 
thus opposing the purchaser of the estate from A in obtaining possession, 
may be joined in one suit brought to set aside their leases, and to recover 
the profits which they had misappropriated.—4 W. R., 109. 

It was held that a claim for a hundi may be joined in one suit with a 
claim for the return of money paid in excess of rent due.—7 W. B., 409; 3 
W. R,, 128. 
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Where the payee of ahundi, ina suit to recover the amount of the 
same, made four persons defendants—viz., the drawer and the acceptor of 
the hundi, his own endorsee, and a party whom plaintiff alleged to be the 
principal, whose agent was the drawer—the suit was held to be acombin- 
ution of four suits in one, not allowed by the Civil Courts.—10 W. R., 263. 

It is too late for defendants to object with effect to a suit on the 
ground of multifariousness after it has been fully tried and decided on the 
merits ; but the objection is one which a defendant has a right to raise on 
the settlement of issues, or on a motion to take the plaint off the file-—1] 
W. R., 273. 

In trying two distinct suits turning upon entirely separate documenta, 
a lower Appellate Court was held to have reversed the procedure indicated 
in sec. 9 of the Code of Civil Procedure, 1859.—11 W. R., 280. 

Where a plaint. had been rejected as having been filed against several 
persons who had different defences, it was held to be within the discretion 
of the Judge, in appeal, to dismiss the suit, and saddle the plaintiff with 
the costs of all the defendants, notwithstanding that all the latter, except 
one set, admitted the claim, and retired from the contest.—12 W.R., 7G. 


A lower Appellate Court has no power to reverse the decree of a 
Court of first instance on the ground of misjoinder of parties. After a 
Court of competent Jurisdiction bas exercised its discretion under sec. 15, 
Act VIII of 1859, and passed adeclaratory decree, it does uot lie within 
the power of a Court of Appeal, under sec. 350 of that Act, to set aside the 
decree upon an objection which does not affect the merits, and which was 
not taken at the time when the decree of the first Court was passed.—13 
W. R., 176. 

It is not the title, but the infringement of it, which constitutes the 
cause of action ; and two suits are not necossarily brought upon the same 
cause of action merely bevause the title relied upon in both cases is one and 
the same.—13 W. K., 196. 

In a suit for rent as of a single howala, where the defendants pleaded, 
and the Court found, that the lands constituted two howalas, it was held 
not to be necessary to dismiss the suit, if justice could be done between the 
parties on the other issues.—13 W. R., 284. 


Held that there was no misjoinder of different causes in a suit include 
ing plaintiff’s whole claim, where his cause of action was that the Revenue 
Commissioners had taken possession of his lands and given it in patta to 
other people,—14 W. R., 381. 

The auction-purchaser of a taluq seeking to obtain possession against 
the former proprietors, many of whom are cultivators holding separate 
possession of specific portions, and having their houses on the land, must 
sue them specially for those portions to which they lay claim. He cannot 
sue the whole community in the aggregate for all the lands of the village, 
—16 W. R., 155. 


It is illegal to join different causes of action in the same suit against 
different parties where each has a distinct and separate interest—e. g. toa 
joint action for the price of timber against defendants who purchased each 
one pair of timber from the plaintiff separately from the other.—21 W. 
R., 206. 

Where a single suit for rent against the holders of several tenures is 
objected to on the ground of misjoinder, the mere fact of non-registration 
as separate holdings is no answer to the objection. The Court should be 
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enquire whether the tenants have not, in fact, been dealt with as holders of 
separate tenures.—22 W. R., 334. 

In a suit by a mortgagee for possession of the mortgaged property, on 
the allegation that some of the defendants under subsequent mortgages 
and purchases had opposed him in obtaining possession; and to have it de- 
clared that the said mortgages and purchases were inoperative, held that 
the plaintiff had but one cause of action upon his mortgage-deed, and was 
right in joining all the defendants in the suit.—- 22 W.R., 532. 


Sec. 8 of the old Code of 1859 prohibited by implication the joinder of 
divers causes of action against divers persons.—4 N.-W. P. H. ©, R., 40; 23 
W. R., 389. 

In a suit to recover possession on the ground of dispossession by all the 
defendants in consequence of certain Act X decisions, held that there was 
but one cause of action, and that the fact that the defendants each claimed 
to hold portions of the property under different titles could not make the 
suit bad for misjoinder.—23 W. R., 400. 


In a suit against A K for contribution of monies paid in satisfaction 
of two decrees under which the present plaintiffs and defendants were joint- 
ly liable, and one of which decrees was founded on an ikrar executed by 
the parties to the present suit and by one F, not a party, who was express- 
ly excluded from liability in the decree last mentioned, the Judge consi- 
dering that F was liable under the ikrar, Lut not liable underthe bond on 
which the other decree was founded, decided that there were two distinct 
causes of action, and dismissed the suit. Held that the cause of action on 
which plaintiffs relied was simply the joint liability of the parties under 
the decree, and the suit was not multifarious.—25 W. R., 41. 


Ina plaiot filed in the Court of a Subordinate Judge the plaintiff 
claimed to recover possession of a house, together with some grain which 
was stored in it. The plaintiff applied to the Subordinate Judge for leave 
under sec. 44, Rule a, to join the claim for grain with the claim for posses- 
sion of the honse. The Subordinate Judge refused leave, and returned the 
plaint, witk directions that the plaintiff shoald institute two suits, for re- 
covery of the house and the grain respectively, in the Court of the Munsif : 
—Held that the Subordinate Judge’s order was substantially an order re- 
jecting the plaint, on the ground that the plaintiff had joined a cause of 
action with a suit for recovery of immoveable property ; that, although this 
might have been a misapplication of sec. 44, Rule a, of the Code, its effect 
was to reject the plaint ; that such an order was a decree with reference 
to the definition in sec. 2, and was appealable as such to the District Judge ; 
and that, therefore, a second appeal lay in the case to the High Court, and 
that Court was not competent to interfere in revision under sec. 622.—I. L. 
R., 8 Al, 191. 


An objection to the attachment and sale of certain immoveable pro- 
perty, raised by one who claimed to have purchased the same at a sale in 
execution of a prior decree, was disallowed on the ground that, under the 
prior decree, the rights of one only of the present judgment-debtors had 
been sold and purchased by the objector. In accordance with this order, 
two-thirds of the property under attachment were sold; and the objector 
thereupon brought a regular suit for a declaration of his right as a purcha- 
ser of the whole property in execution of the prior decree. To this suit he 
impleaded as defendants the decree-holder and the judgment-debtors, The 
euit was decreed, and in the result the decree-holder alone was compelled to 
pay the whole of the costs. Subsequently he brought a suit for contriba- 
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tion in respect of these costs, making defendants to the suit (i) B, one of 
his co-defendants in the previous suit, personally and as heir of A, who was 
another of those co-defendants ; (ii) N; and (iii) S: these two being sued 
in the character of heirs of A. Held, with reference to a plea of misjoinder 
within the terms of rule b of sec. 44 of the Civil Procedure Code, that even 
if there were misjoinder of parties, the first Court, having proceeded to trial 
of the suit, and not having rejected the plaint or returned it for amend- 
ment or amended it, should have disposed of it upon the merits, and found 
what A’s share in the amount paid by the plaintiff was, and whether assets 


to that amount had come to the hands of the defendants as her heirs.—-9 
A), 221. 


Sec. 44 of the Code of Civil Procedure, 1877, does not forbid the join- 
der of several causes of action entitling the plaintiff to the recovery of im- 
moveable property, but a joiunder with such causes of action of other causes 


of action of a different character except in the cases therein specified.—5 
Madr, 161. 


The plaintiff sued for specific performance of an agreement in writing, 
which set forth inter alia, that the defendants had agreed to sell, &., 
under certain conditions asagreed upon. The defendants alleged that the 
written agreement did not contain the whole of the agreement between the 
parties, and offered parol evidence in support of their contention, Held (re- 
versing the judgment of WILSON, J.) that the parol evidence was admissible 
to show what was meant by the clause “certain conditions as agreed upon.” 
Per Pontirex, J. (Gartu, C. J., dissenting).—The evidence was admissible 
under proviso 1, sec. 92 of the Evidence Act (I of 1872). Discussion as to 
the meaning of sec. 92 of the Evidence Act and of secs. 17, 22, and 26 of 
the Specific Relief Act. Per Ponrirex, J.—It is of the essence of specific 
performance that part only of an agreement should not be performed. Part 
of the purchase-money had been advanced by the plaintiffs to the defend- 
ants, for which the defendants had given their promissory notes; and the 
plaint contained a prayer that the defendants be ordered to pay over the 
amount of the notes. Held (affirming the decision of WILson, J.) that there 
was no misjoinder of caases of action within the meaning of sec. 44, rule a, 
of the Code of Civil Procedure (Act X of 1877).—6 Cal. 328. 


: In the mofusil of this Presidency the transfer of the ownership of 
immoveable property to a vendee who has obtained a decree ordering the 
specific performance of the contract of sale to himself does not wait for the 
execution of a conveyance-——even if the vendor is required, as he seldom is, 
to execute such a conveyance-——but is affected by the passing of the decree 
itself, coupled with the payment of the purchase-money. A entered into an 
agreement with B for the purchase of moveable and immoveable property, 
and paid a deposit. Under such an agreement, by sec. 85 of the Indian 
Contract Act, the ownership of the moveable property would not pass be- 
fore the transfer of the immoveable property. B, instead of conveying to 
A the property agreed to be conveyed to him, conveyed it to C, and put 

im, C, in possession. A brought a suit against C and B, and obtained a 
decree, setting aside the conveyancejto C, and ordering B specifically to per- 
form his contract and execute a conveyance of the property to himself, A. 
This decree was confirmed on appeal, B refusing to execute the convey- 
ance to A, the conveyance was executed by the Court under the provisions 
of sec. 202 of Act VIII of 1859, C still detaining possession of the move- 
able and immoveable property in question, A brought this suit against him 
to recover possession of the same, The suit was brought within three years 
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of the final decree of the Court of Appeal in the former suit, ordering a 
conveyance of the property to be executed to A, but not within three years 
of the date of agreement to purchase, and it was contended that as to the 
‘moveable’ property the suit was time-barred, Held that the suit for the 
possession of the moveable property was not time-barred, as the right to 
possession of both moveable and immoveable property accrued to A, at the 
earliest, on the date of the final decree for specific performance of the agree- 
ment of sale, and it was from that time that the “ detainer’s possession” 
first became unlawful underart. 49, schedule ii of Act XV of 1877. An 
objection that the plaintiff has joined together causes of action which, by 
sec. 44 of the Civil Procedure Code, may not be joined together without 
leave first obtained, is taken too late if it is taken for the first time in the 
ee Appeal after the case has been already heard on its merits,—5 
m. 554, 


A plaintiff sued on the 28th February 1881 for specific performance of 
a contract entered into on the Ist March 1878 by defendant No. 1, and 
joined in that suit as a defendant a third person, who alleged that he was 
the owner of the property, the subject of the contract, seeking to obtain 
possession and other relief as against such third person, stating that he 
was & benamidar of defendant No. 1. Such third person contended in his 
written statement that the suit was multifarious, but the point was not de- 
cided in the lower Courts. On second appeal, such third person contended 
that the discretion given to the Court nnder sec. 22 of the Specific Relief 
Act ought not to be exercised, as the plaintiff had slept on his rights for 
nearly three years; and also contended that the suit was multifarions, and 
that he ought not to have been made a party thereto. Held, that although 
the principle of the objection, as to the delay of the plaintiff in bringing 
his suit, was animportant one, and one which ought to be considered by the 
Courts in the exercise of their judicial discretion under sec. 22 of the Specific 
Relief Act, yet the point not having been taken in the Courts below, and 
there being nothing on the record to lead the Court to presume that 
the ordinary rule applicable to suits of this nature had been disregarded in 
the Courts below, the objection ought not, under the circumstances, to be 
allowed to prevail in second appeal. Held also, per Miter, J. (Piaot, J., dis- 
senting), that as*regards the objection to the suit for misjoinder, and under 
sec. 44 of the Code of Civil Procedure, that the Appeal Court was precluded 
by sec. 578 of the Code from reversing the decree of the lower Court, as the 
error (if an error at all) could not affect the merits of the decision. Held 
also, that the principle laid down in the cases of De Houghton v, Money, 
L. R., 2 Ch. App., 166, and Luckumsey Ookerda v. Fazulla Cassumbhoy, 
I. L RB., 5 Bom. 177, is only applicable where, from the plaintiff’s case, it 
appears that a third party, not a party to the contract, has a distinct in- 
terest from that of the other parties to the contract, which interest is sought 
to be declared null and void.—10 Cal. 1061. 


Seel. L. R., 3 Al. 660, 19 Cal. 615, noted under sec. 43; 6 Al. 358, 
noted under sec. 13. 


45. Subject to the rules contained in Chapter Il and in 
Plaintiff may join seve. section 44, the plaintiff may unite in the 
ral causes of action. same suit several causes of action against 
the same defendant, or the same defendants jointly ; and any 
plaintiffs having causes.of action in which they are jointly 
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interested against the same defendant, or the same defendants 
jointly, may unite such causes of action in the same suit. 


But if it appear to the Court that any such causes of action 
Court may order separas cannot be conveniently tried or disposed 
tion: of together, the Court may, at any time 
before the first hearing, of its own motion, or on the applica- 
tion of any defendant, or at any subsequent stage of the suit, 
if the parties agree, order separate trials of any such causes of 
action to be had, or make such other order as may be necessary 
or expedient for the separate disposal thereof. 

When causes of action are united, the jurisdiction of the 
Court as regards the suit shall depend on the amount or value 
of the aggregate subject-matters at the date of instituting the 
suit, whether or not an order has been made under the second 
paragraph of this section. 

Wotes. 

This section applies to Provincial Small Cause Courts. 

Suit by some of the junior members of a Malabar tarwad against the 
karnavan and the other members of the tarwad, and certain persons to 
whom some of the tarwad property had been alienated by the karnavan, for 
@ declaration that the alienations were not binding on the tarwad. Held 


that the suit was not bad for multifariousness. Vasudeva Shanbhaga v. 
Kuleadi Narnapai (7 Maar. H. O. R., 290) followed.—I. L. R., 12 Madr. 234, 


The judgment of the majority of the Full Bench in Narsingh Das v, 
Mangal Dubey (I. L. R., 5 Al. 163), except in its general observations as 
to the provisions of the Civil Procedure Code relating to joinder of parties 
and causes of action, proceeded upon and had reference to the special cir- 
cumstances of the case, and to the allegations made by the plaintiff in hia 
plaint, and was not intended to be carried further. In a suit for possession 
of immoveable property, part of which had been usufructparily mortgaged 
by defendant No, 1 to defendant No. 2, the plaintiff alleged that the first 
defendant had no title to make such a mortgage, while both defendants 
maintained such title. Held that, inasmuch as the title of defendant No. 2 
was derived from defendant No. 1, and stood or fell with the failure or 
success of the plaintiff’s claim against the latter, there were not two causes 
of action but one, namely, infringement of the plaintifi’s right by the de- 
fendant No. 1, and hence the suit was not bad for misjoinder of causes of 
action,—11 Al, 33, 


A stranger to a contract of which specific performance is sought can- 
not be a party to the suit. Where, therefore, the plaintiff, sued as against 
one defendant for specific performance of a contract to sell land, and as 
against another for a declaration that he was not entitled to any charge 
upon the said lands, held that the latter defendant was improperly made a 
party to the suit.—5 Bom. 177. 


The plaintiffs sued for a declaration that the several alienations made 
by defendant No. 1 (a Hindu widow) to the other defendants were void, 
and that they (the plaintiffs,) were entitled to the several properties after 
her death ; also for an injunction, restraining her from making similar un- 
lawful alienations in the future. Held that the suit as framed was not 
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maintainable, inasmuch as it included within it several distinct causes of 
action, which, under sec. 45 of Act X of 1877, could not be joined together 
in the same suit. The course which should be adopted by a Court or Judge, 
where there has been such a misjoinder of causes of action, discussed. —7 
Bom. 289. 

The sons of R and of K and of S possessed proprietary rights in two 
mehals of a certain mauza. P possessed proprietary rights in one of those 
mahals. In April, 1879, the sons of R sold their proprietary rights in both 
mahals toG. In August, 1879, the sons of K sold their proprietary rights 
in both mahals to G, Later in the same month the sons of S sold their 
proprietary rights in both mahals to N. G sued N to enforce a right of 
pre-emption in respect of the sale to the latter, and obtained a decree. P 
then sued to enforce a right of pre-emption in respect of the three sales 
mentioned above, so far as they related to the mahal of which he was a oco- 
sharer, joining as defendants Gand N and the vendors tothem. G alone 
objected in the Court of first instance to the frame of the suit. That Court 
overruled the objection, and gave P a decree, The lower Appellate Court 
reversed this decree on the ground of misjoinder. Held that in respect of 
G there was no misjoinder, but that in respect of the other defendant 
there was misjoinder, of both causes of action and parties. Inasmuch as, 
however, G alone objected to the frame of the suit, and the defect did not 
affect the merits of the case or the jurisdiction of the Court, the lower Ap- 
pellate Court ought not, regard being had to sec. 578 of Act X of 1877, to 
have reversed the decree of the Court of first instance by reason of such de- 
fect.—4 Al. 163. 


The power given by sec. 45 does not extend to an order for the dis- 
missal of defendants, and that a fresh suit should be brought against them. 
Such an order would not be one for the “ separate disposal’ of the several 
causes of action ; it would be an order preventing the disposal of them in 
the suit before the Court.—-8 Bom. 616. 

Sec. 45 is meant to apply to cases in which questions arise as to the 
joinder or severance of several cauges of action against the same defend- 
ant. For non-joinder or misjoinder of parties provision is made in sec. 32, 
and the plaintiff had not resisted the joinder of the appellants as defend- 
ants. The Subordinate Judge could only strike out the name of a party 
upon an application being made, and no such application had been made, — 
8 Bom. 616. 


Two co-sharers of a village, holding separate shares, sold their shares 
separately to the same person, upon which a third co-sharer of the village 
sued them and the vendor jointly to enforce his right of pre-emption in res- 
pect of the sales. Held that the frame of the suit was bad by reason of 
misjoinder of defendants and causes of action, and tbe suit had been pro- 
perly dismissed on that ground.—6 Al. 106, 


See I. L. R,, 6 Madr, 239, noted under sec, 26 ; 4 Cal. 949, noted under 

sec. 31 ; 5 Al. 163, noted under sec. 28. 
46. Any defendant, alleging that the plaintiff has unit- 
Defendant may apply to ed in the same suit several causes of ac- 
confine suit. tion which cannot be conveniently dis- 
posed of in one suit, may, at any time before the first hear- 
ing, or, where issues are settled, before any evidence isrecord- 
ed, apply to the Court for an order confining the suit to such 
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of the causes of action as may be conveniently disposed of in 
one suit. 
Notes. 
This section applies to Provincial Small Cause Courts. 
See I. L. B., 8 Bom. 616, noted under secs. 32 and 405. 


4'7. If, on the hearing of such application, it appears 
RR ee ee RS the Court that the causes of action are 
cation, aay exclade some such as cannot all be conveniently dispos- 
cacses, and order amend- ed of in one suit, the Court may order 
amo any of such causes of action to be exclu- 
ded, and may direct the plaint to be amended accordingly, 


and may make such order as to costs as may be just. 


Every amendment made under this section shall be at- 
tested by the signature of the Judge. 


WNote.—This section applies to Provincial Small Cause Courts. 


CHAPTER V. 
OF THE INSTITUTION OF SvuITs. 


48. Every suit shall be instituted by presenting a plaint 
Suits to be commenced to the Court or such officer as it appoints 
plaint. in this behalf. 


Wotes. 

This section applies to Provincial Small Cause Courts. 

When a plaint discloses different causes of action against different 
parties, it is bad in law, and the suit is not maintainable.—2 B. L. B., 
(App.) 53; 11 W. R., 397; 2 Ind. Jur., N. S., 245 ; 8 W. R., 64. 

A suit against five defendants, including claims of the most miscel- 
laneous character against each defendant, was dismissed by the first Court, 
on the ground of multifarionsness. The Subordinate Judge, on appeal, held 
that plaintiff was in any case entitled to a decision on one ef his claims ; 
and further held that the suit was not multifarious. Held on special appeal 
that the Court could not select one claim on which to proceed, when plain- 
tiff insisted on pressing all. Held further that the plaint was multifarious ; 
and though it would not be permissible for defendant to take that objection 
for the first time after the case had been fully gone into on the merits, yet, 
as the objection had been taken originally, the suit was properly dismissed 
by the first Court.—2 B. L. R., (A. C.) 341. 

The presentation of a plaint at the private residence of the Munsif was 
held not a sufficient institution of the suit,—?7 N.-W. P. H.C. B.,5 

An appeal must be presented to the Judge, nud not to the Moonserim. 
The placing of a petition on a table when the officer is not present is not a 
presentation to him.—3 N.-W. P. H.C. R., 341. 


49. The plaint must be distinetly written in the langu- 
age of the Court ; provided that, if such 
language is not English, the plaint may 


Language of plaint. 
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(with the permission of the Court) be written in English ; but 

in such case, if the defendant so require, a translation of the 

plaint into the language of the Court shall be filed in Court. 
Wotes. 

This section applies to Provincial Small Cause Courts. 

Pleadings in Indian Courts should not be construed with the same 
strictness as they are in the English Courts.—2! W. R.,59; 6 W. R., 
(P. C.) 1; 2 Moore’s I. A. 344; 7 W.R., (P. C.) 8 ; 3 Moore’s I. A., 383 ; 13 
W. R., 248. 

Partiditale 06° Be cone 50. The plaint must contain the 
tained in plaint. following particulars :— 


(a) the name of the Court in which the suit is brought ; 

(6) the name, description, and place of residence of the 
plaintiff; . 

(c) the name, description, and place of residence of the 
defendant, so far as they can be ascertained ; 


(d) a plain and concise statement of the circumstances 
constituting the cause of action, and where and when it arose ; 


(e) a demand of the relief which the plaintiff claims ; and 


(f) if the plaintiff has allowed a set-off or relinquished a 
portion of his claim, the amount so allowed or relinquished. 

If the plaintiff seeks the recovery of money, the plaint 
_ must state the precise amount so far as 

the case admits. 

In a suit for mesne-profits, and in a suit for the amount 
which will be found due to the plaintiff on taking unsettled 
accounts between him and the defendant, the plaint need only 
state approximately the amount sued for. 

When the plaintiff sues in a representative character, the 

Where plaintiff sues as Plaint should shew, not only that he has 
representitive: an actual existing interest in the subject- 
matter, but that he has taken the steps necessary to enable 
him to institute a suit concerning it. 

Illustrations. 
_ (ay A sues as B’s executor. The plaint must state that A has proved 

S will, 

(6) B sues as C’s administrator. The plaint must state that A has 
taken out administration to O’s estaf®. 

(c) A sues as guardian of D,a Muhammadan minor. A is not D’s 
guardian according to Muhammadan law and usage. The plaint must state 
that A has been specially appointed D’s guardian. 

. Defendant's interest and The plaint ntrust shew that the de- 
ability to be shewn. fendant is, or claims to be, interest in 


In money-suits. 
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the subject-matter, and that he is liable to be called upon to 
answer the plaintiff’s demand. 


Illustration. 

A dies, leaving D his executor, C his legatee, and Ba debtor to A’s 
eatate. C sues D to compel him to pay his debt in satisfaction of C’s legacy. 
The plaint must shew that B has causelessly refused to sue D, or that B 
and D have colladed for the purpose of defrauding C, or other such circum- 
stances rendering D liable to C. 


If the cause of action arose beyond the period ordinarily 
Grounds of exemption allowed by any law for instituting the 


from limitation-law. suit, the plaint must shew the ground 
upon which exemption from such law is claimed. 
Notes. 


This section applies to Provincial Small Cause Courts. 

The prayer in the plaint ran shortly thus: ‘‘ To adjudicate prescrip- 
tive right to irrigate the lands of certain mauzas; to remove two bunds on 
the named river at specified places ; and to obtain an order for the flow of 
water of the said river as far as the villages comprising the Pergunna of 
Havelli Kbharrakpore.” Held that, as there was no evidence as to how much 
the volume of water was diminished, no conclusion could be arrived at as 
to whether the plaintiff’s right had been infringed or not, and that there- 
ae suit had been properly dismissed.—4 B. L. R., (App.) 30; 13 W. 

e9 ° 


A suit cannot be dismissed merely on the grounds that the plaint did 
not contain a specification of the land in the defendant’s possession, and 
that there was an error in the plaint in the description of the defendant’s 
residence.—6 B. L. R.,(App.) 84; 14 W. R., 174. 


An application was made to take a plaint off the file on the grounds, 
Ist, of indefiniteness ; and, 2nd, that the plaintiff had not deposited secu- 
rity in accordance with sec. 34 of Act VIII of 1859, The plaint, which was 
filed on 12th December 1870, stated that the cause of action arose “ previ- 
ous to 2lst August 1869,” but did not show that the suit was not barred. 
Paear, J.—I think I must order the plaint to be taken off the file. If the 
plainutiff’s amendment is correct, he will not be damaged by this course ; if 
incorrect, the suit cannot be maintained. The plaintiff will pay the costs. 
If necessary, leave will be given now to bring a fresh suit.—7 B. L. R., 
(App.) 23. 

The plaintiff sued the defendant for a kobala, The defendant took an 
objection to the wording of the summons, in which his proper title, ‘* Roy 
Bahadur,” was not mentioned. The Muaunsif ordered the plaintiff to amend 
his plaint iu five days, and, on his failure to do so, rejected his plaint under 
sec. 29 of the Code of Civil Procedure. On appeal the Jadge upheld the 
Munsif’s order. The High Court set aside the Mansif’s order, observing 
that the object of the law, which was to praperly identify the defendant, 
had been fully carried out, and remanded the case for trial on its merits.— 
12 B. L. B., 445 note ; 12 W. B., 450. 


Inu a suit by the plaintiffs to recover damages from the defendant, a 
surety, upon a contract to deliver coffee to the plaintiffs, the plaint did not 
allege the willingness of the plaintiffs to pay on delivery. Held on epecial 
appeal that such allegation was not necessary, its absence not having pre- 
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judiced the defendant. The plaint alleged a contract to deliver on the 2nd 
March, and the evidence showed an extension of the time to the 31st March, 
but the pleadings alleged that the breach was on the 2nd March. dHeld 
that this objection was not tenable, the defendant having been perfectly 
aware of the case he had to meet on this point. The surety had begun to 
perform the duty which the principal had contracted to perform. Held that 
this circumstance did not preclude the plaintiffs from suing the defendant 


as surety.—7 M. H.C. R., 364. 


Where a defendant admits the execution of a document upon which he 
is sued, the onus lies on him to get rid of the effect of snch admission. A 
defendant must be taken to admit all material allegations iu the plaint 
which he does not traverse. In au action against a firm, the names of the 
partners should be specified in the plaint, and a summons served on one or 
more of its members if resident within its jurisdiction,.—1 Bom. H.C. R., 
(A. C.) &5, ae 

In every such plaint, plaintiff should pame the amount of damages 
which he seeks to recover as compensation for the injury of which he com- 
plains.—1lO Bow, H. C. R., 182, 

A plaint under Act XX of 1864, by a relative of a minor against hia 
administrator, must specify one or more acta of misconduct, or assign some 
satisfactory reasou for apprehending an injury to the estate of the minor 
by the administrator.—10 Bom. H. OC. R., (A. OC.) 41h. 


A snit, in which the plaint discloses a cause of action falling within 
the period of limitation, should not be dismissed after the framing oi issues, 
merely because the Court considers that an erroneous date has been assign- 


ed in the plaint as the cause of action. The plaint should be amended.— 
7N.-W. P. H.C. R., 354, 


A. suit should not be dismissed for what is obviously a mere mistake in 
the plaint, viz., the erroneous statement of the date of a mortgage made 
many years before the plaintiff acquired an interest in the property, where 
all the parties to it were dead, and the deed itself lost.—3 Agra H.C. R., 
33; 3 Agra H.C. R, 218. 

A suit should not be dismissed at the last stage of the proceedings in 
regular appeal fer want of sufficient distinctness in the plaint, but such 
defect may be cured by examining the plaintiff or his pleader on that point. 
—3 Agra H CC. R., 162; 15 W. R., 286. 

Tf a plaint discloses a cauce of action, a judge on appeal ought not to 


dismiss the suit, on the gronnd merely of defect in the allegations in the 
plaint,—Marshall’s Rep., 198 ; 1 Hay’s Rep., 467. 


The indistinctness of boundaries is, under Act VIII of 1859, not a cause 
of non-suit.—] Hay’s Rep., 555. 

In a suit to recover possession, plaintiff is bound, under sec. 26, Act 
VITI of 1859, to give the date on which he was dispossessed as accurately 
as possible, especially where one of the issues is whether he has been in 
occupation of the land within twelve years of suit.—ll W. R., 238. 

A suit should not be dismissed for mere defecis in the plaint, if the 
evidence sbows there is a good cause of action.~-10 W. R., 460. 

A claim for contribution should distinctly set forth the amounts due 
by each party sued, failing which the plaint should be rejected.—14 W. 
R., 373. 

Plaints must state the relief sought for, the subject of the claim, the 
cause of action, and when it accrued ; and in suits for damages for injury 
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done, the nature of the injury ought to be set out. The strict rules of 
ee ee law do not necessarily apply to plaints in this country.—13 W. 
R., 248. 

It is not absolutely necessary for the mother to describe herself as 
guardian in the plaint, when the suitis evidently brought by her as mother 
of her minor son.—17 W. R., 144. 

Under Act VIII of 1859, sec. 26, cl. 5, all that it 1s necessary for plain- 
tiff to do is to describe the property in such a manner as many suffice for 
identification ; it is not absolutely necessary to set forth the boundaries.— 
18 W.R., 461. 

A suit brought by minors through the manager of their property as 
next friend must follow the form prescribed by Beng. Act 1V of 1870.— 
20 W. R., 453. 

In the case of an unincorporated or unregistered Company, the plain- 
tiff, if he does not know of what persons the Company is composed, may sue 
the Company by the name under which they are carrying on_ business, 
stating in his plaint his inability to describe them better.—8 W. R., 45. 


A suit to recover land without defining boundaries cannot be main- 
tained, because, if decreed, the decree could not be executed.—25 W. R., 39. 


As to the effect of misdescription of area and boundaries in a suit for 
enhancement of rent.—22 W.R, 426. 

Where the object of a suit is to prevent the plaintiff’s right’s over cer- 
tain lands from being infringed upon, the boundaries of the lands should be 
given in the plaint,—2 C. L,R., 1 

To describe the plaintiff as residing in Chitpore Road in the town of 
Calcutta is not a sufficient description, under sec. 50 of the Civil Procedure 
Code, of his place of abode ; nor is it sufficient under that section to describe 
the defendant as formerly of Calcutta without alleging that the plaintiff 
has been unable to ascertain his place of residence more definitely.—4 C. 


L. R., 366. 

Where the owner of a tank wishes to bring a suit against a person for 

fishing in the tank without his permission, the plaint should be framed for 
the recovery of damages for trespass, and should not be based on an alleged 
dispossession by reason of the defendants fishing in the tank.—3 QC. L. 
R., 509 
The fact of A’s plaint not showing when the cause of action arose is 
ground for rejecting the plaint, but no ground for finding on the trial that 
the suit is barred upon an issue raised as to limitation.—2 Ind. Jur., N. 
S., 343. 
Under sec. 26, Act VIIT of 1859, the plaint is intended to be a state- 
ment of facts, and not merely a prayer for relief. The words ‘“ cause of 
action’’ in that section, as distinguished from the “ relief sought for’’ and 
the ‘“‘ subject of the claim,” mean the grounds entitling the plaintiff to the 
remedy he seeks.—1 Ind. Jur., O. S., 12. 


A plaint charging fraud must set forth particulars ; general allegations 
however strong the words, not even amounting to an averment of fraud of 
which a Court can take notice, After an examination of the plaintiff’s 
pleader by the Court to discover whether there were grounds, which did 
not appear, for an amendment, a suit was dismissed on the defects of the 
plaint, which, charging frand, did not set forth a good cause of action in 
regard tothe above. Held that dismissal was not the proper mode of dis- 
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posal of the suit ; but the plaint should bave been rejected, a course which 
would have enabled the plaintiff, if he found himself at a future time in a 
position to make averments giving relevancy to an action, to present a 
fresh plaint.—I. L. R., 15 Cal. 533, 


The plaintiffs alleged that the defendants had encroached on the bed 
of a tank, raised embankments, and cultivated crops which interfered with 
the plaintiffs’ supply of water ; and they prayed fora decree ejecting the 
defendants from the land encroached onand restraining them from inter- 
fering with it. Held, thatthe Court was not precluded by sec. 53 of the 
Code of Civil Procedure from passing a decree, declaring the plaintiffs’ 
right to the water of the tank, directing the defendants’ embankments, &c., 
to be removed, and regulating the cultivation of their lands; but that the 
defendants’ liberty of cultivation should not be restricted more than was 
necessary to secure the plaintiffs’ supply of water.—11 Madr. 94. 


In a suit for cancellation of a sale-deed by the person whose name ap- 
peared on it as executant, it was alleged in the plaint that it was a forgery, 
and that if it was not a forgery, its execution had been obtained by fraud 
and that it was, moreover, void for want of consideration. The plaintiff's 
interest in the property to which the instrument related had been assigned 
by her to another by a conveyance which contained certain covenants by her 
with regard to the land :—Held, that the plaintiff was not entitled to main 
tain the suit. Per cur: The gist of the plaintiff’s charge against the de- 
fendant was that she had never executed a sale deed in his favor, and that 
the document set up by him was a forgery. It was not competent to the 
plaintiff to combine with this charge as an alternative the wholly inconsis- 
tent charge that if she did execute the document no consideration was re- 
ceived by heror that fraud had been practised upon her.—13 Madr. 549. 


In all cases, whether a plaint is verified by the plaintiff or by some 
other person, the party verifying should state shortly what paragraphs he 
varifies of his own knowledge, and what paragraphs he believes to be true 
from the information of others.—6 Cal. 675. 

There is no law at present in force'in the mofussal which obliges a 
person claiming under a will to obtain probate of the will, or otherwise 
establish his right as executor, administrator, or legatee before he can sue 
in respect to any property which he claims under the will, In any suit or 
proceeding instituted by him, it is for the Court in which the suit or pro- 
ceeding is pending to determine, for the purposes of such suit or proceed - 
ing, whether the will is genuine and valid, and confers upon the plaintiff 
or applicant the right which he claims.—6 Bom. 73. 

See I. U. R., 16 Bom. 519, uoted ander sec. 4 of the Succession Certifi- 
cate Act (VII of 1889). 


51. The plaint shall be signed by the plaintiff and his 
Plaints to be signed ana Pleader (if any), and shall be verified at 
verified. the foot by the plaintiff, or by some other 
person proved to the satisfaction of the Court to be acquaint- 
ed with the facts of the case: 
Provided that, if the plaintiff is, by reason of absence 


or for other good cause, unable to sign the plaint, it may be 
signed by any person duly authorized by him im this behalf. 
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Wotes. 
This section applies to Provincial Small Cause Courts. 


Where the plaintiffs described themselves as lately carrying on busi- 
ness under the name of C and Co., held that there was no irregularity in 
the plaint being signed by C and Co., and verified only by A B, one of the 
partners —5 B. L.R., (App.) 89. 

By the practice of the Court, in a suit brought by a firm, one partner 
can, without having obtained special leave, verify the plaint on his own 
behalf and also on behalt of his co-partners. Qua@re.—Whether snch a 
practice is correct, or ought to be allowed io continue ? Act XIV of 1870 
does not affect the procedure to the High Court.—12 B, L. 1h, 35, 


The plaintiff in a suit went on a pilgrimage after he had been ordered 
to file a written statement, but without having filed it. Not baving return 
when the case was on the board, bis son applied, under secs. 28 and 123 
of Act of VIII of 1859, for leave to verify and file a statement, allesing 
himself to be interested as a reversioner. The application was refuscd. Held 
that a third party will not be allowed to verify and file a written siatement 
for a plaintiff who has culpably neglected to file one himsclf.—Bourke’s 


Rep., (O. C.) 153. 


The Judge on appeal dismissed a suit, on the ground that the plaint 
was verified by an agent, when it might and ought to have been verified by 
the plaintiff himself. Held that, the plaint having been admitted, the 
suit ought not to be dismissed for this defect, but the Judge might pro- 
perly have required the verification of the plaintiff to be supplied.—Mar- 
shall’s Rep., 344; 2 Hay’s Rep., 325. 


Sec. 36 read along with sec. 51, of the Code of Civil Procedure (Act X 
of 1877), shows that a plaint which touay be presented by an authorized 
ageut may in like manner be subscribed by him, and that subscription 
would be a compliance with sec, 51.—3 C. L. R., 579. 

Under sec. 51 of the Code of Civil Procedure, Act X of 1877, the Court 
may in its discretion admit a plaint which has been subscribed by an uau- 
thorized agent of the plaintiff.—3 ©, L. R., 15 


When .a plaint has been verified by a person who has not shown to the 
Court that he is a person competent to verify it, the Court will order the 
plaint to be removed from the file,—1 Ind. Jur., N.S, 39. 


The verification of a plaint signed with the name of the plaintiff by her 
mooktear, and which does not aver what is false, bnt attempts to do what 
the law estops her from doing, is not a false verification within the mean- 
ing of sec, 24, Act VIII of 1859.—W. R., (¥. B.) 41; Marsh. Rep., 127; 
1 Ind., Jar., O. S., 44. 

A plaintiff may be excused from vorifying his plaint, not only by rea- 


son of his absence, but also for any other good cause to the satisfaction of 
the Court,—7 W. R., 168. 


_It is not competent to a Judge of a Small Cause Court to raise any ob- 
jection to the verification of a plaint by an agent, after such verification 
has been expressly sanctioned by him at the commencement of the suit,— 
12 W. R., 465. 

A plaint, signed by a person holding a general power-of-attorney to 
sue on behalf of tbe plaintiff, is properly sigued within tho meaning of the 
proviso in Act X of 1877, sec. 51 (as amended by Act XII of 1879),—4 
Bom. 468 (F. B.) 
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A person filing a written statement in a suit is bound by law to state 
the truth, and if he makes a statement which is false to his knowledge or 
belief, or which he believes not to be true, he is guilty of giving false 
evidence within the meaning of sec, 191 of the Penal Code.—6 Al. 626. 


See I. L. R., 6 Cal. 675, noted under sec. 50. 


58. The verification must be to the effect that the same 
is true to the knowledge of the person 
making it, except as to matter stated on 
information and belief, and that as to those matters he be- 
lieves it to be truc. 


Cantentsa of verification. 


Verifisntion to be signed The verification shall be signed by 
and astosted. the person making it. - 
Notes. 


This section applies to Provincial Small Cause Courts. 


Where the plaint alleges matter which cannot be personally known to 
the person making the verification, and which is not stated to be on infor- 
mation and belel!, a verification which does not distinguish how much 
is true to the knuwledgo of the person maxing it, and what is alleged to be 
truc on information and belief, does not fulfil the requirements of sec. 52, 
Act X of 1877,—4 C. L. R., 3€6. 


The Court must be satisfied, under sec. 52, that a person, other thau 
a plaintiff verifying the plaint, is acquainted with the facts of the case ; 
but in the case of persou holding a general power-of-attorney, or of any 
other recognised agent, the Court will not insist on any extreme stringency 
of proot.—4 Bom, 468 (I*. B.) 

Sec, 52 does not reavire the verification of a plaint to be made in the 
presence of an officer of the Court ; but having regard to the necessity of 
satisfying the Court that the person, other that the plaintiff, who verifies 
the plaint, is acquaintcd with the facts of the case, it is desirable that a 
verification by such # person should be made in the presence of the Court, 
unless the Court be sntistied that there is sufficient ground for dispensing 
with its attendunce.—4 Bom. 468 (F. B.) 

See I. L. R., 6 Cal. 675, noted under sec. 50. 


When plaint may be re- i > dis- 
jecvted,returned for armend- : 53. The plaint may, at the dis 
ment, or amended. cretion of the Court,— 


(a) at, or at auy time before, the settlement of issues, 
be rejected, if it does not disclose a cause of action ; 

(4) at, or at any time before, the settlement of issues, be 
returned for amendment within a time to be fixed by the 
Court, and upon such terms as to the payment of costs occa- 
sioned by such amendment as the Court thinks fit, if it— 

(1) is not signed and verified as hereinbefore required, 

(11) does not state correctly and without prolixity the 
several particulars hereinbefore required, or contains particu- 
lars other than those so required, 
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(ii1) is wrongly framed by reason of non-joinder or mis- 
joinder of parties, or joins causes of action which ought not 
to be joined -in the same suit, or 

(iv) 1s not framed in accordance with the provisions of 
sec. 42; 


(c) at any time before judgment be amended by the 
Court upon such terms as to the payment of costs as the Court 
thinks fit : 

Provided that a plaint shall not be amended, either by 
the party to whom it is returned for amendment, or by the 
Court, so as to convert a suit of one character into a suit of 
another and inconsistent character. 


When a plaint is amended under this section, the amend- 
ment shall be attested by the signature of the Judge.* 


Notes. 
This section applies to Provincial Small Cause Courts. 


The property of several co-sharers, some of whom were minors, was 
sold to a single purchaser, under a deed of sale, which contained a cove- 
nant by the vendors, who professed to act on behalf of themselves and the 
minors, that they would compensate the vendee for any loss he might incur, 
should the minors, when they come of age, not ratify the sale. A sued to 
enforce her right of pre-emption in respect of the lands sold. The lower Ap- 
pellate Court was of opinion that A could not enforce her claim of pre-emp- 
tion in respect of the shares of the minors, and on the Court’s suggestion 
the plaint was amended so as to ask only for enforcement of her claim in 
respect only of the shares of the vendors of full age. Held that A was 
bound to claim her right againat all the shares, and could not enforce it in 
respect of some only. Semble.—A plaint cannot be amended in an Appel- 
late Court.—TI_ B. L. R., (A. C.) 78, 10 W. R., 111. 

An Appellate Court is competent at any stage to allow objections to be 
taken to an apparent defect in the plaiut. Held that a party against whom 
an order has been obtained under sec. 246, Act VIII of 1859, must, if he 
sue for its reversal, assert substantially the same right as that which has 
been contended for in the execution. Held by Jackson, J., that, in @ suit 
for declaration of title, defendants must have given «a cause of action by 
impugning it antecedently to plaint filed, even though their written state- 
ment be hostile.—2 B, L. R., (A. C.) 212; 11 W. R., 40. 

An application was made to amend a plaint by substituting the names 
of Messrs. L & for the Official Assignee as defendants. Messrs. L L had 
been adjudicated insolvents, and one of them had obtained his personal dis- 
charge. As tothis there was a mis-statement in the plaint, to amend which 
was also asked in the present application. No written statements had been 
filed by either party to thesuit. Paerar, J., granted the application, order- 
ing the costs to be paid by the plaintiff.—7 B. L. R., (App.) 65. 

The defendant agreed with the plaintiff to take the plaintiff’s mare 
** Bridesmaid” on “ racing terms,’’—all winnings to be divided equally bet- 
ween them, and the plaintiff to havethe option of claiming a one-fourth 


* This section has been substituted by the Civil Procedure Code Amendment Act 
(VII of 1888), sec. 9, for the one originally enacted. 
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share of any lottery in which she might be brought by or on account of the 
defendant ; the plaintiff to keep and train “Bridesmaid” for Rs. 60 a month. 
Subsequently the plaintiff agreed to keep and train, for a like sum for each 
horse, five horses belonging tothe defendant. The defendant having been 
posted as a defaulter, the plaintiff at the defendant’s request advanced cer- 
tain sums to the Secretary of the Calcutta Races to enable the defendant’s 
horses torun. As security for the repayment of such advances, and of a 
sum of Rs. 4,456-6 which had become due tothe plaintiff, and which in- 
cluded an item of Rs. 1,149 for “ balance of bets and lotteries” and a 
smaller sum in respect of certain tickets in the *“* Secundra Rafile,’’ the de- 
fendant gave to the plaintiff a letter of hypothecation of his five horses, 
whereby it was agreed that, in case of the defendant’s default, the plaintiff 
should be at liberty to sell the horses, The defendant made defanlt, and 
the plaintiff advertised the horses for sale. On the same day the defend- 
ant wrote and gave to the plaintiff a letter, stating that, in consideration of 
the plaintiff’s withdrawing the advertisement, and withholding the sale for 
a certain period, he would give the plaintiff a promissory note for the bal- 
ance of his claim. <A note for Rs. 7,000 was accordingly given by the de- 
fendant to the plaintiff. In the account delivered by the plaintiff to the 
defendant, he had by mistake over-credited the defendant with Rs. 744 in 
an item headed, ‘‘ Cash received from the Secretary of the Calcutta Races, 
balance of racing account,” and under which was included the following 
item : “I. O. U., deducted from lottery account Rs. 480.” On receiving in. 
formation of the error, the defendant gave the plaintiff another promissory 
note for Rs. 744. In an action of the notes brought under Act V of 1866, 
the plaintiff obtained a decree, which was set aside on the defendant’s ap- 
plication, and leave was giver to him to appear and defend, Written state- 
ments were then filed on the plaintiff’s application. Held, by Macpherson, 
J., that the two promissory notes were given as a security for the whole of 
the plaintiff’s claim ; that the items for *‘ balance of bets and lotteries’’ and 
for the ‘‘ Secundra Raffle” being rendered illegal by the Lottery Act (V of 
1844), part of the consideration for the notes was illegal, and no action waa 
maintainable upon them. His Lordship, therefore, dismissed the plaintiff's 
suit. On appeal, held, by Coucn, C. 5 that the promissory note for Ras. 
7,000 was not vitiated by the Rs, 1,149 being part of the consideration for 
it : although that portion of the latter sum which was won by lotteries was 
obtained by an illegal transaction, it was not illegal, for the defendant to 
receive the money, and, having done so, to pay the plaintiff his share, or to 
promise to do so. But the money paid in respect of the ‘‘ Secundra Raffle,” 
being money paid in execution of an illegal purpose, was an illegal consi- 
deration, which dis-entitled the plaintiff to recover on the note. Held further 
that the note for Rs, 744 was given upon good consideration. All the facts 
of the case being stated in the plaintiff’s written statement, the Court 
might allow the plaint to be amended, and framed an issue as to what 
amount was due to the plaintiff in respect of the consideration forthe note 
for Rs. 7,000. Held, by Marxsy, J., that both notes were good, inasmuch 
as the promise contained in them did not spring from, nor was it the crea- 
ture of, the original illegal agreement, but was a separate agreement.—9 
B. L. R., 441; 18 W. R., 424. 


A sued B to obtain possession of certain land, on the ground that he 
had a right of pre-emption thereto,in preference to that of B, to whom the 
same had been sold. He stated in his plaint that he was a co-partner (shajia 
khalit) or the vendor, The defendant set up that he was also a co-partner 
in the mouza ; and, therefore, had equal right with the plaintiff. The Mun- 
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sif held that, even if the interest of all the co-sharers of the mouza be equal, 
the plaintiff had a particular right to the lands in dispute, as they were 
situate within his own share of the putti. The principal Sudder Ameen 
confirmed the judgment of the Lower Court, holding that the objection of 
the defendant was fanciful and whimsical. On special appeal, held that 
the question of vicinage was immaterial, as ‘‘ the right which the plaintiff 
claimed was nota right of vicinage, buta right as co-partner. He dis- 
tinctly used in hia claim the Mahomedan term, showing that he claimed 
his right as a co-partner. He cannot be allowed to travel beyond his plaint 
and he cannot, therefore, obtain a decree by right of vicinage.”—Per Kremr 
and BE. Jackson, JJ., Kunjabehari Lal v. Giridhari Lal, Special Appeal No. 
271 of 1868, from Tirhoot, 2lst July 1868. [1 B. L. R., S. N., 10 W. R., 
189.]3 B. L. R., (App.) 142. 


Where in the plaint the relief sought for was possession and mcsne- 
profits, and the plaint was in the course of the suit amended, and an addi- 
tional stamp paid, so that the suit became one for resumption, held the 
amendment was improperly made, and the suit: must proceed asa suit for 
possession and mesne-profits.—-B. L. R., Sup. Vol. 581; G6 W. h, 211. 


An estoppel in pats need not be pleaded in order to make it obligato- 
tory. With the Indian system of pleading, a party’s statement iu a jndicial 
proceeding cannot be excluded like allegations in bills in equity and plead- 
ings at common law. But mere statements forthe purpose of a particu- 
lar judicial proceeding can only be exclusive evidence in anotber proceed- 
ing as to such material facts enmrbodied therein as must* have been found 
affirmatively to warrant the judgment of the Court upon the issues joined. 
They are then conclusive between the same parties, not because they are 
the statements of those parties, but because, for all purposes of present and 
prospective litigation, they must be taken os truth. <A broughta pauper 
suit, and virtually denied possession of certain proporty. B petitioned to 
dispauper A, alleging that A was possessed of such property. The Court 
decided that A was in possession, and rejected her prayer to be allowed to 
sue asapauper. Held ina subsequent suit by A’s representative against 
B’s representative forthe property that, even if A’s allegation, found to be 
false, could be treated as an estoppel, B’s allegation, found to be true, 
would also be an estoppel, and ‘‘ estoppel against estoppel setteth the matter 
at large ;’’ but that, although A’s allegation was receivable evidence against 


A and her representative, they were not concluded by such allegatier and 
the decision thereon.—2 M. H. C. R., 31. 


Where the plaintiff alleged that he was in possession of property, and 
prayed the Court to cause the registry to be altercd into his name, without 
alleging that the proper authorities had improperly refused to make the 
entry, and without joining as a defendant the only person who had power 


so to do, held that the plaintiff’s suit onght to have been dismissed.—2 M. 
H. C. R., 363. 


Where a plaint alleges the cause of action to be the prosecution of a 
false charge of forgery, and the statement of the subject-matter imports 
that the charge was false to the knowledge of the defendant, the omission 
to allege expressly malice and the absence of reasonable and probable cause 
is no good ground of objection to the hearing of the suit. Magistrates are 
not incapacitated to give evidence of matters which have come before them 
in the course of a preliminary inquiry into a criminal charge. Held that in a 
suit for a malicious prosecution the defendant had a right to the evidence 
of the Subordinate Magistrate who held a preliminary inquiry into a charge 
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of forgery preferred by the defendant against the plaintiff. Semble, a defect 
which appears on the face of the plaint, which would have rendered it in- 
admissible, is not a matter for amendment at the final hearing of the suit. 
—3 M. H. C. R., 372, 

In a suit by the plaintiffs to recover damages from the defendant, a 
surety, upon a contract to deliver coffee to the plaintiffs, the plaint did not 
allege the willingness of the plaintiffs to pay on delivery. Held on special 
appeal that such allegation was not necessary, its absence not having pre- 
judiced the defendant. The plaint alleged acontract to deliver on the 2nd 
March, and the evidence showed an extension of the time to the 3lst March, 
bat the pleadings alleged that the breach was on the 2nd March. Held 
that this objection was not tenable, the defendant having been perfect- 
ly aware of the case he had to meet on this point. The surety had begun 
to perform the duty which the principal had contracted to perform, Held 
that this circumstance did not preclude the plaintiffs from suing the defen- 
dant as surety.—7 M. H, C. R., 364. 


In 1874 plaintiff sued to recover certain property, or its value, ‘‘ dis- 
honestly misappropriated” on the 2lst January 1872 by first defendant, 
assisted by the other defendants. The lower Court held that the right 
to sue did not accrue until the property had been demanded and refused ; 
that the plaint contained no allegation of such demand and refusal; that 
the plaint could not be amended by the insertion of such an allegation 
after answer ; filed and that therefore the suit could not be maintained. 
Held, reversing the decree, that, even if the present case were one in which 
the provision as to demand could have any application at all, still the suit 
ought not to have been dismissed on that technical ground when the defen- 
dant by his answer traversed the whole of the allegations in the plaint,and 
pleaded the Statute of limitations.—7 M. H. C. R., 400. 


Where a mortgagor brings a suit to redeem mortgaged land on pay- 
ment of such sum as shall be found due to the mortgagee, the Court is not 
justified in decreeing possession without payment in favour of the mortga- 
gor, merely because the mortgagee denies the existence of the mortgage. 
W here a point is taken on appeal, the Appellate Court should consider and 
decide it, although the vakil may omit to argue it.—6 Bom. H.C. R., 
(A. C.) 9. 

Where a lessor sues to eject his tenant on the expiration of the latter’s 
term, or for breach of the conditions of his lease, and fails to prove the 
lease, he is not ordinarily at liberty in the same suit, ignoring the lease, to 
fall back upon his general title as though he had not set upand failed to 
prove the alleged lease. A plaintiff must be limited to the case which 
he puts forward in this: plaint, but he may put forward an alternative case 
in his plaint from the commencement, as the defendant then will know that 
he has more than one case to meet, and will not be taken by surprise. 
Where the plaintiff has not put forward an alternative case in the plaint, 
he may have leave to amend his plaint and to state his case correctly there- 
in, if the Court think that be has rested his claim upon wrong grounds from 
misinformation, ignorance of law or fact, mistake, or misconstruction of do- 
cument.—9 Bom. H. C. R., (A. C.) 1. 

Secs. 29 and 31 of the Civil Procedure Code empower the Court to 
permit such amendment in the plaint as may enable the Court to give relief 
in respect of the wrong originally complained of, but not to allow totally 
new causes of action to be added by a supplemental plaint.—1 N.-W. P. H. 
C. R., 171; Ed. 1873, 250. 


102 


~ 810 CIVIL PROCEDURE CODE. See. 53. 


The plaintiff brought a suit against the Secretary of State, which the 
Judge dismissed ; on the petition of the plaintiff he allowed the plaint in 
the suit so disposed of to be amended, and tbe name of a new defendant to 
be substituted, and a different causeof action to be stated. Held that the 
Judge acted illegally, and that the plaintiff should have been referred to 
a new suit. The Secretary of State is only responsible for the acts of public 
servants done within the scope of their authority.—1 N.-W. P. H.C. R., 
118; Ed., 1873; 204. 

A plaint may be amended upon subsequent application, with reference 
to an objection taken when it was filed. —Bourke’s Rep., (O. C.) 273. 

Amendment of a plaint is not allowable after issues are fixed.—5 W, 
R., 234. 

A plaintiff can be allowed to amend his case only when he has an honest 
case, but either through mistake or some misapprehension he was not placed 
the real facts before the Court.—16 W. R., 123. 


Where the plaint, on the face of it, is one in which a manager suing on 
behalf of minors is himself plaintiff, and which seeks to set aside deeds 
constituting a mortgage transaction, the court cannot, by amending the 
plaint, turn the suit into a redemption-suit on the part of the minors.—+20 
W. R., 453. 

The court is not to make a case for a plaintiff which he has not made 
for himself.—7 W. R., 478. 


A plaint charging fraud must set forth particulars; general allega- 
tions, however strong the words, not even amounting to an averment of 
fraud of which a Court can take notice. After an examination of the plain- 
tiff’s pleader by the Court to discover whether there were grounds, which 
did not appear, for an amendment, a suit was dismissed on the defects of 
the plaint, which, charging fraud, did not set forth a good cause of action in 
regard to the above. Held that dismissal was not the proper mode of dis- 
posal of the suit ; but the plaint should have been rejected, a course which 
would have enabled the plaintiff, if he found himself at a future time in a 
position to make averments giving relevancy to an action, to present a fresh 
plaint.—I. L. R., 15 Cal. 533. 

A suitin the Court of a District Munsiff to enforce acceptance of a patta 
and execution of a muchlika by defendant in respect of a holding in a village 
to which plaintiff claimed title was dismissed as not being maintainable. 
Held that the suit should not have {been dismissed, but the plaint should 
have been amended by the addition of a prayer for a declaration of the plain- 
tiff’s title : and that the Court then would have had jurisdiction to grant 
by way of consequential relief the relief originally sought.—12 Madr. 481. 


The plaintiff brought this suit in the High Court at Bombay against 
the defendant for defamation alleged to be contained in a notice that ap- 
peared in the Bombay Gazette on the 9th April 1888. The defendant was 
the chairman of the Hinganghat Mill Company. The plaintiff had been for 
some years secretary and manager of that company. In April 1888, he was 
dismissed from his appointment, and shortly afterwards she filed a suit (No. 
1 of 1888) in the Court of the Deputy Commissioner at Wardah, in the 
Gentral Provinces (which was the Court of the district in which Hingan- 
ghat is situated), for wrongful dismissal. The present suit was filed in July 
1888. The defendant took out a summons calling on the plaintiff to show 
cause why the suit should not be stayed, and the plaint returned to the 
plaintiff, in order that, if he thought proper, it might be presented to the 
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Court at Wardah. The defendant relied on the following points :—(1) that 
neither he nor the plaintiff resided or carried on business ut Bombay ; (2) 
that all the defendant’s witnesses resided at Wardah; (3) that the other 
suit (No. 1 of 1883) was pending at Wardah, and that the decree of that 
suit would decide the present case also, Held that the plaintiff was entitled 
to sue in Bombay.—13 Bom. 178. 

In a suit for collision originally filed against the owners of a sbip, 
held that the plaintiffs might amend the plaint by adding the ship as a party- 
defendant.—12 Bom, 237. 


A suit was brought by the manager of the M Bank against the execue 
trix of B to recover a sum of money as due upon a bond executed by B in 
favour of the Bank. The plaint described the defendant as “ Mrs. Sarah 
G. Barlow of Mussoorie,’’ and stated that she was executrix of the deceas- 
ed B, It began thus :—‘ George Henry Webb, manager of the above-named 
plaintiff’s business, states as follows,’ and proceeded to state that the de- 
ceased was, at the time of his death, ‘‘ indebted to the plaintiff,” and to 
set forth the cause of action in detail. + was signed and verified thus :— 
‘For the M Bank, Limited, G. H. Webb, Manager.”’ The Court of first 
instance returned the plaint for amendment under sec. 53 of the Civil Proco- 
dure Code: (i) because the defendant was not properly described ; (ii) be- 
cause the plaint was set out as made by George Henry Webb as manuger, 
and not as on the part of the Bank; and (iii) because the suit should not 
have been brought in the form in which it was brought, but in the form re- 
ferred to in sec. 213 and No, 105 of sch. iv of the Code. Held, that the first 
of these grounds failed, because it was clear that the defendant was stated 
to be the executrix of the deceased, and the suit was brought against her in 
that capacity. feld that the second ground did not come within sec. 53 of 
the Code, as it was clear that the circumstances set out in the plaint ap- 
plied to the case of the plaintiff Bank, and the plaint sufficiently fulfilled 
the requirements of the Code that the facts which the plaintiff considers 
essential should be concisely and clearly set out, and that the verification 
should be made by some one acquainted with these facts. Held, with re- 
ference to the third ground, that the plaintiff was at liberty to bring a suit 
for money against any person administering to or representing an estate ; 
and if sach suit should be found, with reference to the facts in evidence, 
not maintainable, it should be dismissed ; but there was no authority for 
returning a plaint for amendment, when it was found that the snit was not 
maintainable in the form in which it was brought, in order to amend it so 
as to convert the suit into one of a different character.—9 Al]. 188. 


A plaint can be rejected, returned for amendment, or amended by the 
Court of first instance only at or before the first hearing of the suit, and 
not after the first hearing thereof. Modhe v. Dongre dissented from. Soorj- 
mukhi Koer’s Case, Burjore. v. Bhagana, and Fazul-un-nissa Begam uv. 
Mulo distinguished by Manmoop, J. Per Manmoon, J.—The plaint may, for 
causes other than those mentioned in sec. 53, be amended by the Court after 
the first hearing.—7 Al. 79. 

Where in an action of ejectment against a tenant holding over, the 
lease sued on was inadmissible in evidence for want of registration, and 
the plaint was not amended to one containing an alternative claim for par- 
tition :—Held, that the plaintiff could not be allowed to fall back upon his 
general title, and obtain a decree for partition.—10 Bom. 451. 

The decision of the Court of first instance, that a plaint is undervalued, 
is binding upenu the Court of appeal, reference or revision; but the Cours, 
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of first instance is not justified in rejecting the plaint without giving to the 
plaintiff an opportunity of affixing the proper stamp. Where it is open to 
the plaintiff to ask for an account, against the defendant, of moneys re- 
ceived by him under a certificate of heirship, and for payment of moneys 
not properly accounted for, he is precluded by sec. 2 of the Specific Relief 
Act, I of 1877, from asking for a mere declaratory decree. Plaint allow- 
ed by the High Court to be amended by insertion of a prayer for account.— 
$9 Bom. 355. 

Where, at the first hearing of a suit, the plaint is returned for amend- 
ment within a fixed time under the provisions of Act X of 1877, sec. 53, 
and it is amended accordingly, it cannot afterwards be again returned for 
amendment.—2Z Al. 671. 

Where a plaintiff’s claim as originally stated in his plaint was based 
on the allegation of the invalidity of a will, an application at the hearing 
of the case to amend the plaint by inserting a clause submitting that, even 
if the will were valid, it did not dispose of the whole of the testator’s pro- 
perty was refused,—-the Court holding, under sec. 53 of the Civil Procedure 
Code (Act XIV of 1882), that the case made by the proposed amendment 
would be inconsistent with the case made in the plaint as originally fram- 
ed.—7 Bom. 155. 

Where a plaintiff alleged that M, the deceased widow of S, a Hindu, 
while administering the estate of her deceased husband, borrowed money 
from plaintiff for purposes binding on the estate, and executed a promis- 
sory note to secure the payment of the same, and that the first and second 
defendants, as reversionary heirs of S, and the third defendant, were in 
possession of the estate of S, and refused to pay the debt incurred by M: 
Held that the plaint was properly rejected as disclosing no cause of action 
against the defendants.—4 Madr. 375. 

The plaintiff in a suit applied for the amendment of the plaint. The 
defendant objected to the amendment, and a day was fixed by the Court 
for the “‘ admission or rejection of the petition, and the determination of 
the defendant’s objections thereto.” The Court, after hearing the parties, 
made an order allowing the ‘‘ petition of amendment,” and rejecting the 
defendant's objections. The defendant appealed from such order to the 
High Court. Held that, inasmuch as orders amending plaints then and 
there are not made appealable by Act X of 1877, and it was into this cate- 
gory, if into any at all, that such order must fall, such order was not ap- 
pealable.—3 Al. 854. 

In a suit for confirmation of possession and declaration of title in res- 
pect of land, where the plaint did not disclose any facts from which it 
could be said that the defendants denied the plaintiff’s title, but from the 
proceedings in the original cause it was established that, before the suit 
was brought, there was a dispute existing between the parties as regards 
the title, and that a decree in favour of the plaintiffs had been passed by 
the original Court on the merits of the case: Held that though the plaint 
might have been rejected in the first instance under sec. 53 of the Civil 
Procedure Code on the ground that it did not disclose any cause of action, 
it was too late for an Appellate Court to reverse the decree solely on that 
ground, without being satisfied that no such cause of action was established 
on the evidence.—7 Cal. 343. 

Sec. 53 of the Civil Procedure Code, which provides that a plaint cannot 
be amended so as to convert a suit of one character into a suit of another 
and inconsistant character, does not prevent a plaintiff, who has been 


Src. 54.] CIVIL PROCEDURE CODE. 813 


ousted after suit brought for declaration of title, from amending his plaint 
by adding a prayer of possession. If the congregation of a church asa body 
cease to follow the observances of a particular form of worship, and in pre- 
ference for forty years follow those of a different form of worship, there 
would be no one left for whom and by whom the original form of worship 
can be continued, the objects of the origiual trust cease to exist, and 
the church-funds and property become impressed with a trust for the per- 
formance of the later form of worship, Where a defendant out of the juris- 
diction of the Court was summoned to produce a letter, and did not com- 
ply with the summons, but appeared by pleader at the last moment at the 
hearing of the suit, and service of notice on the pleader to produce the 
letter would have been nugatory, secondary evidence of the letter was 
admitted under sec. 66, proviso 6 of the Evidence Act-—2 Madr. 295. 

Where, after a trial has begun, or even after it has concluded, it appears 
that the Court has not jurisdiction to hear the case, the plaint should be 
returned in order that it may be presented to the proper Court, and no 
additional court-fees are payable. The pre-existing state of the law as recog- 
nized by the tribunals is one of the chief means of interpreting laws of pro- 
cedure, Jagjivandas Javherdas Seth v. Magdum Ali (I. L. R., 7 Bom. 487 
overruled.—8 Bom. 3143. 

See I. L. R., 6 Madr. 239, noted under sec. 26; 5 Bom, 609, noted 

under sec. 34 ; 11 Madr. 94, noted under sec. 50 ; 11 Madr. 42, noted under 
sec. 31; 15 Madr. 255 noted under sec, 42 of the Specific Relief Act. 


When pluaint shall be re- 54. The plaint shall be rejected in 
yocted. the following cases :— 
(a) if the relief sought is undervalued, and the plaintiff, 
on being required by the Court to correct the valuation with- 
in a time to be fixed by the Court, fails to do so: 


(6) if the relief sought is properly valued, but the plaint 
is written upon paper insufficiently stamped, and the plaintiff 
on being required by the Court to supply the requisite stamp 
paper within a time to be fixed by the Court, fails to do so: 

(c) if the suit appears from the statement in the plaint to 
be barred by any positive rule of law: 

(d) if the plaint, having been returned for amendment 
within a time fixed by the Court, is not amended within such 


time. 
Notes. 

This section applies to Provincial Small Cause Courts. 

The personal performance of the tulub-ishhad, or demand for pre- 
emption by the pre-emptor, depends on his ability to perform it, He may 
do it by means of a letter or messenger, or may depute an agent, if he is at 
a distance, and cannot afford personal attendance. Where a defendant, 
after the case had been gone into on the merits, set up that the suit had 
been under-valued, and the Court of first instance found in favour of the 
plaintiff on that issue, but the lower Appellate Court was of a contrary opi- 
nion, and dismissed the suit, held that the lower Appellate Court should, be- 
fore dismissing the suit on that ground, have allowed tbe plaintiff the option 
of supplying the necessary stamps, as the first Court would have done, under 
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sec. 31, Act VIII. of 1859, In any case, the order of the first Court was not 
one affecting the merits of the case or jurisdiction of the Court; and, there- 
fore, under sec. 350, Act VIII. of 1859, the suit could not be dismissed on 
appeal upon that ground.—4 B. L. BR., (A. C.) 139; 12 W. R., 484. 

We are of opinion that there is no ground for this review. We are 
asked to pass an order enabling the applicant to have the plaint back in order 
to file it in the proper Court. The case was discussed at great length when 
the special appeal was argued, but no such request was then made before 
us. It was held by us, on the plaintiff’s own showing, that the Court in which 
the suit was brougut was admittedly a Court which had no jurisdiction 
to try it. If a party brings a suit in a Court which, according to his own 
showing, has no jurisdiction to try the case, it does not lie in him, failing in 
that Court, to ask to have the plaint back in order to file it in the proper 
Court, However, as the matters stand in the case, this request, as an alter- 
native plea, was never made or otherwise raised before; and I think that 
to allow such a point to be raised at this stage would be against the proper 
legal principle—viz., that there must be some end to litigation.—6 B. L. 
R., App. 141. 

W here a plaint is rejected under sec. 30 of Act VIII of 1859 by the first 
Court, on the ground that it is undervalued, an appeal lies from such order 
under sec. 36 of Act VIII of 1859, and this appeal was not taken away by 
the note to art. II, Sch. Bto Act XXVI. of 1867, the object of which was to 
prevent appeals only where the question merely related to the amount of 
stamp to be impressed upon the plaint.—7 B. L. R., (KF. B.) 663 ; 16 W. R., 
(F.B.)10;7 3B. L. R, 664 note; 15 W. R., 415. 

On the presentation of a plaint for libel, the Court must see whether 
the alleged libellous matter set out in the plaint is really libellous; if it ig 
not, there is no ground of action, and the plaint ought not to be admitted. 
If the words which are set out in the plaint are not a libel, the plaintiff can- 
not, by alleging that they were printed and published by the defendant with 
the intent to injure the plaintiff, and bring him into public scandal and dis- 
grace, and to expose him to public scorn and ridicule, and to cause it to be 
suspected that the plaintiff was a dishonest person, and had been actuated by 
sinister and fraudulent motives, make them a libel] ; nor can the plaintiff, by 
alleging that words are spoken ironically, make them libell ous if they do 
not appear to the Court to be so.—10 B. L. R., 7; 18 W. R., 516. 

Where a plaint, is returned for amendment under sec. 29 of the Code 
of Civil procedure, the order of return should specifiy a time for such 
amendment. Where the plaintiff, within three years from the arising of 
the cause of action, presented his plaint, which was returned to him for 
amendment, but without specifying a time for such amendment, and the 
plaint was re-produced and filed some days beyond the three years, and the 
defendants pleaded the Statute of Limitation, held that the date of com- 
mencing the action was that of the original presentation of the plaint.—1l 
M. H.C. R., 427. 

Where the lower Court rejected a plaint on the ground of an improper 
joinder of causes of action, and also that the suit was not sufficiently valued, 
and the High Court were of opinion that there had been no improper 
joinder of causes of action, the order of the lower Court was reversed, and 
the Civil Judge directed to deal with the case in accordance with sec. 31, 
Act VIII of 1859.—2 M. H.C. R., 436. 


A suit between two brothers, A and B, respecting ancestral property, 
was compromised, and the particulars of the compromise embodied in a razi- 
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nama presented in Court by both parties. A having died, his widow and 
B presented in Court ancther razinama, embodying the particulars of an 
arrangement respecting the property, in which she had become interested 
as widow, and which was comprised in the former razinama; and of this 
second razinama they subsequently put in an amended copy. Held that a 
claim arising out of such arrangement could not, within the meaning of Act 
VIIE of 1859, sec. 2, be considered to have been @ cause of action heard and 
determined in the former suit. <A plaint will not be rejected under sec. 32 
of Act VIIT of 1859, if the subject-matter alleged raises a fair question of 
claim or right for trial and determination between the parties. The mere 
unlikelihood of the plaintiff’s success is not enough to justify the rejection 
of his plaint.—1 M. H, C. R, 240. 

Where the plaint in a suit to establish a right to landed property and 
to recover arrears of rent alleged no specific acts of ownership since 1845, 
but contained a statement general enough to letin evidence of such acta, 
and it did not appear that the plaintiff had been questioned, held that the 
plaint should not have been rejected under sec. 32 of Act VIII of 1859, on 
the ground that it appeared to the Court that the right of action was 
barred by lapse of time.—1 M. H. C. R., 322, 

Though a plaint has been registered, the Court may reject it under 
Act VIIT of 1859, sec. 32, as barred by the Act of Limitation. The contract 
of hypothecation defined. When land ia hypothecated, the contract gives 
the creditor an interest in immoveable property, and the period of limit- 
ation for actions on such contract is twelve years under cl. 12 of sec. 1 of Act 
XIV of 1859. A creditor suing under such a contract must prove that there 
was an actual pledge, and that the land was part of the debtor’s estate at the 
time of pledge. The decree will then be for sale of the property hy- 
pothecated, unless the debtor pay the amount due with interest within a 
period to be named by the Court.—2 M. H.C. R., 51. 

Held that the Court to which a plaint is presented has no authority to 
reject it, merely pecause the document upon which the plaintiff sues is not 
produced with the plaint, as directed by sec. 39 of Act VIII of 1859; and 
that the High Court has power to set aside such an order of rejection, as 
well as the decision of the District Court confirming it in appeal, and to 
direct that the plaint be received.—2 Bom. H.C. R., 391. 

Where there is a want of jurisdiction in the Court to which a plaint ia 
presented to try the cause of action mentioned in it, the plaint should be 
returned to the plaintiff.—5 Bom. H. C.R., (A. C.) 212; 1 Agra H, C. R., 
228; 10 W. R., 385. 

Where a plaint is presented to the Judge of a district, in which plaint 
an officer of Government is added as a nominal defendant, no cause of action 
being alleged against him, the proper course for the District Court to adopt 
is either to reject the plaint or to call upon the plaintiff to amend it by 
striking out the name of the officer improperly added as a defendant, and, 
upon the plaintiff consenting to do so, to return the plaint to the plaintiff 
for presentation to the Court of the lowest grade competent to try it. Where 
the District Judge did not adopt this course, but proceeded to try the 
cause, the High Court annulled his decree, and (the plaintiff consenting to 
amend his plaint) returned it to him for amendment and presentation tothe 
proper Court.—10 Bom. H.C. R., (A. C.) 17. 

A Judge, in considering, under sec. 32 of the Civil Procedure Code, 
whether he should admit or reject a plaint, is wrong in referring to docu- 
ments and facts not stated in, or anrexed to, the plaint, nor ascertained by 
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him by interrogation of the plaintiff, although such documents and facts 
may have been on record in other proceedings in the Judge’s Court. Ina 
plaint claiming damage for an unsuccessful criminal prosecution of the 
plaintiff by the lst defendant, and sanctioned by the 2ud defendant as a 
Subordinate Judge, the plaintiff (though stating in the plaint that the 2nd 
defendant “maliciously, and without authority,” sanctioned the prosecution, 
and that the Magistrate before whom it was brought held that there was 
no cause whatever for the charge,) did not allege in the plaint that the lst 
defendant prosecuted him (plaintiff) maliciously and without any reason- 
able or probable cause, or that the prosecution was sanctioned by the 2nd 
defendant without reasonable or probable cause. Held that the plaint was 
properly rejected, and that there was no good ground for allowing the plaint 
to be amended, the plaintiff having delayed the filing of it until the last 
day but one allowed by the law of limitation. Qu@re.—Whether the first 
and second defendants could properly be joined in such au action P In every 
such plaint, plaintiff should name the amount damages which he seeks to re- 
cover as compensation for the injury of which he complains.—10 Bom, H. 


©. B.,(A. C.) 182. 


A suit a set aside to false sale-deed was sufficiently valued at the sum 
mentioned in that sale-deed. And even if this were not so, it was the duty 
of the Court, in which such suit was preferred, to give the suitor the option 
of supplying such additional stamp as wasthought. necessary before reject- 
ing the plaint,—1N.-W. P. H. C. R., 17 ; Ed. 1873, 16. 


Where it appears that the relief sought in a suit has been undervalued, 
and that the Court is not competent, by reason of the real value of the re- 
lief sought, to try the snit, the plaint must be returned to the plaintiff 
under sec. 57 of the Civil Procedure Code, although the defendant may 
have been called upon to enter upon his defence and bas filed his written 
statement. An order dismissing a suiton the ground that, by reason of the 
value of the relief sought, the Court has no jurisdication, is an order affect- 
ing the merits, and an appeal lies from such order. See Muzhur Ali v. Basoo 


(8 W. R., 47.)—11 C. L. BR., 300. 


If at the hearing of a suit it proves to be undervalued, and if the Court 
would not have jurisdiction to entertain it if properly valued, the suit 
ought to be dismissed.—8 W. R., 47; 2 Hay’s Rep., 386. 

Were a plaint is rejected under sec. 32, Act VIIL of 1859; the plaintiff 
can bring a suit on the same subject-matter, provided he is not barred by 
lapse of time.—14 W. R., 289. 


The Deputy Registrar has no authority to make an order returning a 
petition of appeal when the stamp-fee paid upon is insufficient, The right 
course for that officer, if his requirements as to stamps are not complied 
with, is to lay the matter before the Court. But if the appellant is ready 
to pay what is required, then, whether the time for filing the appeal has ex- 
pired or not, the Deputy Registrar is bound to receive it, if it was originally 
presented in time.—24 W. R., 258 

Where a Subordinate Judge, after registering a plaint and allowing 
the parties to go to issue on the question of jurisdiction, found that he had 
no jurisdiction, it was held that he did wrong, under Act XXIII of 1861, 
sec. 3, in dismissing the suit. He ought to have returned the plaint to the 
plaintiff.—23 W.R., 263. 


A 'plaint, which is unnecessarily prolix, or argumentative, or which 
contains irrelevant matter, ought to be rejected by the Court to which it 
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is presented, or ought to be returned to the plaintiff for amendment. A plaint 
which contains a prayer that the defendant may be criminally prosecuted 
for forgery should be rejected.—8 W. R., 295. 


A plaint drawn up in what is, practically, Persian ought not to be ad- 
mitted on the file, but should be rejected or returned for amendment and 
presentation in Urdu, the ordinary language of intercourse and business in 
use in the district (Patna).—-8 W. R., 495 

Where a petition of appeal had been filed, time allowed for the issue 
of notice, and a day fixed for hearing, it was held§to be the duty of the 
Judge, under sec. 31, Act WIII of 1859, on finding that the petition 
was inadequately stamped, to give the appellant an opportunity of filing 
the proper stamp.—1l1 W. R., 145. 

Sec. 54 of the Civil Procedure Code may be applied at any stage of a 
suit.—I. L. R., 12 Al. 553. 

An Appeal lies against an order rejecting a plaint on the ground of its 
being insufficiently stamped.—6 Cal. 249. 

Sec. 54 of Act X of 1877, which directs that a plaint shall be rejected 
in certain cases, applies only to the initial stages of suit before a plaint has 
been registered.—2 Madr. 308. 

The law may lay down, for purposes of revenue, certain rules for the 
valuation of suits; but such valuation cannot be accepted as a criterion of 
the actual amount or value of the claim upon which the jurisdiction of a 
Court depends. The actual value of the estate to which the plaintiff claims 
to be entitled, and not the value which it may eventually represent to the 
plaintiff, is the value of the subject-matter.— Bom. 538. 

A plaint can only be rejected under sec. 54 of Act X of 1877 before it 
is registered.—8 Cal. 192. 

On the 6th April, 1891, the plaintiffs obtained an order giving them 
leave to amend the plaint and proceedings in the suit. By the order this 
amendment was to be made on or before the 30th April, 1891. On the 18th 
August, 1891, the plainiffs obtained a summons calling on the defendants 
to show cause why the time allowed for amendment should not be ex- 
tended for a month and why the hearing of the suit should not be post- 
poned. Held, making the summons absolute, that although the time ori- 
ginally fixed for amendment had expired, the Judge had a discretion to 
extend the time, and that under the circumstances the plaintiffs were en- 
titled to the order asked for.—16 Bom 263. 

Where, under Act VIII of 1859, sec. 336, a memorandum of appeal is 
returned for the purpose of being corrected, the Appellate Court should 
specify a time for such correction. Where an appellant presented an appeal 
within the period of limitation prescribed therefor, and the Appellate Court 
returned the memorandum of appeal for correction, the appeal, again pre- 
sented some days after the period of limitation, was held presented within 
time, the date of its presentation being the date it was presented.—1 Al. 260. 


55. When a plaint is rejected, the Judge shall record 
Procedure on rejecting With his own hand an order to that effect 


plaint. . with the reason for such order. 
Note —This section applies to Provincial Small Oause Courts. 
When rejection of plaint 56. The re] ection of the plaint on, 


does not preclude present- any of the grounds herein-before 
ation of fresh plaint. tioned shall not, of ”’ : 
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clude the plaintiff from presenting a fresh plaint in respect 


of the same cause of action. 
Wotes. 

This section applies to Provincial Small Cause Courts. 

An appellate Court has no power to set aside a decision arrived at by 
the Court of first instance as to the valuation of the property in suit.—6B. 
L. R., App. 11: 8. C., 14 W. R., 381. 

Under Act XXVI of 1867, the decision of a Court of first instance, as 
to the valuation of the subject-matter of a suit, is final.—é B. L. R., App. 
32; 14 W. R., 451: 6B. L. R., App. 11: 8. C., 14 W. R., 38]. 

A suit was brought in the Court of a Munsiff, who gave judgment for 
the plaintiffs, but his decree wasreversed by the District Judge, onthe 
ground that the claim was improperly valued. <A second suit on the same 
cause of action was then brought in the Court of the Munsif, who again 
decided for the plaintiffs; but his decree was reversed by the District, 
Judge, on the ground that the suit was prohibited by Reg. IT. of 1827, sec. 
21. The High Court, on special appeal, reversed that decision, and re- 
manded the suit; and the District Judge then threw out the claim under 
sec. 2 of Act VIII of 1859, on the ground that the cause of action had al- 
ready been heard and determined. In a second special appeal against this 
decision, held that the plaintiffs were not precluded from presenting a fresh 
plaint in respect of the same cause of action ; and that the case came within 
the spirit of sec. 36 of Act VIII of 1859, as, there being no express power 
given by the Code to reject a plaint after it had been registered by reason 
of the claim being improperly valued, the doing so ought to have only the 
same effect as if the plaint had been originally rejected.—4 Bom. H. C. R., 
(A. C.) 110. 

See I. L. R., 12 Al. 553, noted under sec, 54. 

When plaint shall be re- 57. The plaint shall be returned 
tnrned to be presented to to be presented to the proper Court in 
BrOP ee oer the following cases :— 

(a) if a suit has been instituted in a Court whose grade 
is lower or higher than that of the Court competent to try it, 
where such Court exists, or where no option as to the selec- 
tion of the Court is allowed by law : 

(6) if, in a suit relating to immoveable property, but 
not coming under the proviso to section 16, it appears that 
no part of such property is situate within the local limits of 
the Jurisdiction of the Court to which the plaint is presented : 


(c) if, in any other case, it appears that the cause of 
action did not arise, and that none of the defendants are 
dwelling, or carrying on business, or personally working for 
gain, within such local limits. 

On returning a plaint, the Judge shall, with his own 
- Procedure on returning hand, endorse thereon the date of its 
plaint. presentation and return, the name of the 
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party presenting it, and a brief statement of the reason for 
returning it. 
Wotes. 
This section applies to Provincial Small Cause Courts. 


Held in special appeal that the lower Appellate Court was right in 
setting aside the proceediugs of the Munsif, on the ground that the proper- 
ty in suit was valued at an amount beyond his jurisdiction; but the plain- 
tiff was entitled to have the plaint returned to-him that he might present 
it with the proper additional stamp before the proper Court.—5 B. L. R., 
App. 13; 15 W. R., 385. 

A Civil Court has jurisdiction to determine a suit where the defend- 


ants dwell, or the cause of auction arises, within the jurisdiction of the 
Court.—6 M. H, C. R., 43. 


The fact that the cause of action arose within the jurisdiction of the 
Civil Court gives the Court jurisdiction in civil suits irrespective of the re- 
sidence of the defendants.—5 M. H. C. R., App. 4. , 


In a suit filed in a District Munsif’s Court to recover certain land, the 
defendants alleged that the value of the land was understated by the plain- 
tiff, and exceeded by for the pecuniary limits of the Court’s jurisdiction. 
Upon enquiry the Munsif found this allegation to be true, and directed the 
plaint to be returned to the plaintif— for presentation in a superior Court. 
The plaint having been presented in the Subordinate Court, the Subordi- 
nate Judge, on the authority of Jagjivan Javerdhbas Seth v. Magdum Ali 
(I. L.R, 7 B., 487), dismissed the suit :—Held that the procedure adopted 
by the Munsif was correct.—I. L. R,, 8 Madr. 62. 


In all cases where no option as to the selection of the Court is allowed 
by law to the plaintiff, a plaint presented ina wrong Court must be return- 
ed for presentation in the proper Court.—1l10 Madr. 211. 

A Munsif, after bearing the evidence on both sides, found that the 
suit had been under-valued; but instead of returning the plaint under sec. 
57 of Act X of 1377, he dismissed the suit: Held, that the provisions of sec. 
57 were imperative, and might be put into force at any stage of the hear- 
ing ; and that such dismissal of the suit was a matter which affected the 
merits of the case, and formed a proper subject for an appeal.—8 Cal. 334. 


A suit to redeem a usufructuary mortgage of certain lands was insti- 
tuted in the Munsif’s Court. After the suit bad been admitted, and the 
parties called on to produce evidence, the Munsif ordered the plaint in the 
suit to be returned to the plaintiff for presentation in the proper Coart on 
the ground that the suit should have been instituted in the Court of the 
Subordinate Judge, the value of the property in suit being beyond the 
jurisdiction of a Munsif: Held that, under Act VIII of 1859, the Munsif’s 
order was appealable to the lower Appellate Court, and under Act X of 
1877, the lower Appellate Court’s order to the High Court.—1 Al. 620. 


Although Act X of 1877, sec. 57, contemplates the return of the plainé 
should error be patent when it is first presented, yet there is nothing in the 
wording of that section which forbids the return of the plaint ata later 
stage in the suit. Where, therofore, after the issues in a suit were framed, 
the Court decided that it had no jurisdiction, and returned the plaint to be 
presented in the proper Court: Held that, in so doing, the Court acted 
under sec. 57; and its decision,not coming within the definition of a “decree” 
in Act XII of 1879, sec. 2, was not appealable as such, but was appealable 
under Act X of 1877, sec. 588, as an order.—2 Al. 357. 
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The plaintiff in this suit claimed in a Civil Court (i.) a declaration of 
his right to certain land ; (ii.) that certain leases of such land, so far as 
their terms exceeded the term of settlement, should be cancelled ; and (iii.) 
arrears of rent for such Jand. The Court held, asregards claim (i.), that 
the plaint did not disclose a cause of action, as it was not alleged thatthe 
defendant had disputed the plaintiff's right ; as regards claim (ii.) that, 
with reference to the terms of sec, 29 of Act XVIII of 1873, the plaintiff's 
cause of action had not yet arisen : and as regards claim (iii), that it was 
cognizable in a Court of Revenue ; and it directed that under sec. 57 of Act 
XX of 1877 the plaint should be returned to the plaintiff to be presented to 
the Revenue Court. Held that under the circumstances the plaint should 
have been rejected, and not returned.—3 Al. 766. 


The Court of first instance made an order returning the plaint in a 
suit to be presented to the proper Court, on the ground that it was not 
competent to try such suit. On appeal from such order the Appellate Court, 
holding that the Court of first instance was competent to try such suit, 
made on order “‘decreeing the appeal.”” It subsequently made an additional 
order directing that the case ‘‘ should be returned for re-trial.’”” On appeal 
to the High Court from such additional order, held that the appeal would 
not lie, as it was in reality one from an order passed in appeal from an 
order returning a plaint, which, under the last clause of sec. 588 of Act X 
of 1877, was fiual, and not an appeal from an order remanding a case under 
sec. 562, the character of the original order of the Appellate Court not 
being altered by the passing of the additional order.—3 Al, 855. 


An allottee, under a private partition, sued to stay subsequent parti- 
tion-proceedings brought under Reg. XIX of 1814, and to have his posses- 
tion confirmed. The defendants objected to the valuation of the suit, and 
to the suit being heard by the Civil Courts, no proceedings having first 
been instituted before the Revenue Authorities. Held that such a suit 
should be considered to be one for a declaratory decree, or for something 
in the nature of an injunction and that, therefore the plaint should not 
be stamped according to the value of the entire estate. That the ques- 
tion, whether the Collector would have brought the lands to partition, de- 
pended upon whether they were held “in common tenancy ;” if they were 
not so held, the Collector would be only competent to make an assignment 
of the Revenue in proportion to the several portions of the land held by 
the shareholders, That a private partition is no bar to proceedings in the 
Revenue Courts under sec, 30 of Reg. XIX of 1814. A Muansif dismissed 
a suit, on the ground that, if it had been properly valued, it would not have 
come within his jurisdiction. The District Judge, affirmed the Munsif’s 
judgment, and directed the plaint to be returned for presentation to the 
proper Court under sec, 57 of the Civil Procedure Code. This was not done. 
Held that a second appeal would lie. Ajoodhia Lallv. Gumani Lall (2 C. 
L. R. 134) approved. Adjoodhya Pershad v. Kristo Dyal (15 W. R., 165) 
dissented from.—8 Cal. 126. 


The right to join in one suit two causes of action against a defendant 
cannot be exercised, unless the Court to which the plaintis presented has 
jurisdiction over both causes of action. The defendants, whoresided and 
carried on business at ‘ Bombay,’ acted as the agents of the plaintiff for the 
sale, purchase, and despatch of goods to ‘ Tellicherry,’ where the plaintiff 
resided. The plaintiff sued the defendants for money due on account of 
the transactions in‘ Tellicherry’:— Held, that no cause of action arose in 
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‘ Tellicherry.’ To the claim arising out of the agency-transactions the 
plaintiff joined aclaim on account of a partnership-transaction, which claim 
was triable by the Court of the District Munsiff at ‘ Tellicherry.” Fhe Sub- 
ordinate Judge held that he had no jurisdiction to try the claim arising out 
of the agency-trausactions, found that nothing was due tothe plaintiff on 
account of the partnership-transaction, and dismissed the suit :—Held, that 
the plaint ought to have been returned to the plaintiff with the proper en- 
omy = required by sec. 57 of the Code of Civil Procedure, 1882.— 
7 Madr. 171. 


See I. L. R., 4 Al. 478, noted under sec. 25; 7 Al. 230, noted under 
vee 15; 14 Madr. 462, noted under sec. 13 of the Madras Civil Courts 
ct. 
58. The plaintiff shall endorse on the plaint, or annex 
Procedure on admitting thereto, a memorandum of the docu- 
plaint. ments (if any) which he has produced 
along with it ; and, if the plaint be admitted, shall present as 
many copies on plain paper of the plaint as there are defend- 
ants, unless the Court, by reason of the 
length of the plaint or the number of the 
defendants, or for any other sufficient reason, permits him to 
present a like number of concise statements of the nature of 
the claim mode, or of the relief or remedy, required,in the 
suit, in which case he shall present such statements. 


If the plaintiff sues, or the defendant or any of the de- 
fendants is sued, in a representative capacity, such statements 
shall auow in what capacity the plaintiff or defendant sues or 
issued. 

The plaintiff may, by leave of the Court, amend such 
statements so as to make them correspond with the plaint. 

The chief ministerial officer of the Court shall sign such 
memorandum and copies or statements if, on examination, he 
finds them to be correct. 

The Court shall also cause the particulars mentioned in 
section 50 to be entered in a book to be 
kept for the purpose, and called the Re- 
gister of Civil suits. Such entries shall be numbered in ever 
year according to the order in which the plaint is admitted. 

Note.—This section applies to Provincial Small Cause Courts. 


59. Ifa plaintiff sues upon a document in his posses- 

Production of document 8100 Or power, he shall produce it in the 

on which plaintiff sues. Court when the plaint is presented, and 

of document or Shall, at the same time, deliver the docu- 

ment, or a copy thereof, to be filed with 
the plaint. 


Concise statements. 


Register of suits. 


- 
aa 4 


$14 CIVIL PROCEDURE CODE. [Sse. 59. 


If he rely on any other documents (whether in his posses- 
sion or power or not) as evidence in sup- 
port of his claim, he shall enter such 
documents in alist to beadded or annexed to the plaint. 


Wotes. 
This section applies to Provincial Small Cause Courts, 


A document given to a witness as ascript to refresh his memory is 
not ** received in evidence’ within the meaning of sec. 39 of Act VIII of 
1859, and need not, therefore, have been produced when the plaint was 
filed. In anaction by the vendee against the vendor for breach of «a con- 
tract to deliver goods “‘ in two or three days,” held that the measuro of da- 
mages was the difference between the contract-price and the price which 
similar goods bore on the lapse of a reasonable time for delivery not less 
than three days from the date of the contract.—1 M. H. C. R., 168. 


Held that the Court to which a plaint is presented has no authority to 
reject it, merely because the document upon which the plaintiff sues is not 
prodnced with the plaint, as directed by sec. 39 of Act VIII of :1859; and 
that the High Court has power to set aside such an order of rejection, as 
well as the decision of the District Court confirming it in appeal, and to 
direct that the plaint be received.—2 Bom. H.C. B,,(A. C.) 369. 


In a suit brought upon a promissory note, where the note was produc- 
ed when the plaint was prescuted, and marked by the officer of the Court, 
but the Judge, at the hearing, refused to receive it, when tendered in evi- 
dence, because he found that there was no copy of the note among the pa- 
pers, and the plaintiff’s counsel was unable toexplain the omission, and there 
being no application made to withdraw, the suit was dismissed. Held that 
the Judge ought to have received tho note in evidence, as it was “ produc- 
ed in Court by the plaintiff when the plaint was presented ;” that the 
plaintiff counsel was not bound, under the circumstances, to apply to with- 
draw the suit ; and that the Judge was not justified in dismissing the suit, 
which was accordingly remanded under sec. 351 of the Code, with a direc- 
tion that it should be restored to its original place on the register, and be 
tried by one of the Judges of the Court.—3 Bom. H. C. R., (O. C.) 66. 


The plaintiff, as purchaser at a Court’s sale, sued in 187] for posses- 
sion of certain immoveable property, and tendered in evidence a sale-certifi- 
cate, dated 20th September 1865. The first Court decided against the 
plaintiff, on the ground, among others, that the certificate was not register- 
ed, though registration of it was compulsory. On the 9th February 
1875, the plaintiff filed an appeal in the High Court against that decree, 
and, on the 26th July 1875, applied to that Court for permission to give in 
evidence a new certificate of sale, issued on the Ist February 1875, regard- 
ing the same property as that to which the certificate of the 20th Septem- 
ber 1865 related. Held by the High Court that, as the new certificate was 
issued after the first Court had made its decree, the High Court ought not 
to receive it, or to suggest or facilitate any application to the lower Court 
fora review of its decree on documentary evidence, which had no existence 
when that Court made such decree. (Distinction pointed out between this 
caseand Mohidin v. Mahadaji (S. A., 437 of 1872). Quere—Whether, under 
the circumstances of this case, the Subordinate Judge, who issued the new 
certificate of sale on the Ist February 1875, ought to have so issued it, in 
order that the Plaintiff might register it, the plaintiff baviny already lost, by 
his own laches, the right to register the original certificate P Quceere.— 


: List of other documents. 


* ct 


Secs. 60 & 61.] CIVIL PROCEDURE CODE. 815 


Whether the Court of first instanceought to have received the second certifi- 
cate if it had been issued and tendered in evidence subsequently to the fil- 
ing of the suit, but previously to the original hearing P—12 Bom. H.C. R., 
(A. C,) 247. 


In compliance with an application for the sale of land to satisfy a de- 
cree, the Civil Court put upcertain land to auction in four lots. One lot 
was purchased by the plaintiff for Rs, 88, and each of the other three were 
bought by him for less than Rs, 100, the price for the whole amounting to 
Rs. 111-8-0, for which amount the Court granted a single certificate of sale, 
dated 10th February 1874. This certificate was never registered. The 
plaintiff apphed to be put in possession ; but, the defendant resisting him, 
his application was rejected. On the 16th of November 1879, the plaintiff 
brought this suit to have his right declared to the piece bought for Rs, 8&8, 
and to recover its possession. Along with the plaint the plaintiff produc- 
ed the unregistered certificate of sale of the 10th February, 1874. On the 
application of the plaintiff, another certificate for the same property was 
issued by the Court to the plaintiff on the 31st of October 1877,—that. is, 
three years after the confirmation of sale. This was registered on the 20th 
of December 1877, and was produced by the plaintiff in the proceedings 
which gave rise to the present suit. It was obtained by the plaintif£ on the 
23rd of February 1880, and tendered in evidence, but was rejected under 
sec, 63 of the Code of Civil Procedure (Act XIV of 1882). Held that, 
although the four lots purchased by the plaintiff at the auction-sale were 
included in one certificate of sale, such certificate, although one instru- 
ment in form, should, for the purpose of registration, be regarded as four 
separate certificates of the four several lots. Held also that the registered 
certificate of sule, though issued three years after the confirmation of sale, 
was valid and admissible in evidence, Vithal Janardan v. Vithojirav 
Putlajirav approved, and In re Khaja Pathanji and Tukaram v. Satvaji 
Khandoji dissented from. Heid also that the refusal to admit in evidence 
the registered certificate of sale under sec. 63 of the Code of Civil 
Procedure (Act XIV of 1882) on the ground that it had not been produced 
with the plaint, as required by sec. 59-of the Code, was improper, there 
having been no doubt of its existence at the date of suit.— L.L.R., 8 Bom. 377, 


Statement in case of do- 60. In the case of any such docu- 
cuments not in his posses- ment not in his possession or power, he 
Rei shall, if possible, state in whose posses- 

sion or power it 1s. 


Note.—This section applies to Provincial Small Cause Courts. 


61. In case of any suit founded upon a negotiable in- 
strument, if it be proved that the instru- 
ment is lost, and if an indemnity be 
given by the plaintiff, to the satisfaction of the Court, against 
the claims of any other person upon such instrument, the 
Court may make such decree as it would have made if the 
plaintiff had produced the instrument in Court when the plaint 
was presented, and had, at the same time, delivered 2 copy 
of the instrument to be filed with the plaint. 


on lost negotiable 
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Noten. 
This section applies to Provincial Small Cause{Coarts. 


The indorsees of a cheque sued the indorser, stating in their plaint that 
the cheque had been lost, and that the defendant refused to give them a 
duplicate of it, and claiming a duplicate of itor the refund of the money 
they had paid the defendant on the cheque. Held that.the plaint disclosed 
a cause of action against the defendant, Held also that the plaint should 
be amended by joining the drawer of the cheque as a defendant in the 


esait.—T. L. R., 2 Al. 754, 
62. If the document on which the plaintiff sues be an 
Bissaeien chaise uo: COTY in a shop-book or other book in his 
ossession or power, the plaintiff shall 
produce the book at the time of filing the plaint, together with 
a copy of the entry on which he relies. 
The Court, or such officer as it appoints in this behalf, 
Original entry to be Shall forthwith mark the document for 
marked and retarned. the purpose of identification ; and, after 
examining and comparing the copy with the original, and at- 
testing the copy if found correct, shall return the book to 
the plaintiff, and cause the copy to be filed. 
Wote.—This section applies to Provincial Small Cause Courts. 
63. A document which ought to be produced in Court 
Inadmissibility of doou. Dy the plaintiff when the plaint is pre- 
ment not producedjwhen sented, or to be entered in the list to be 
pisinhmee: added or annexed to the plaint, and 
which is not produced or entered accordingly, shall not, with- 
out the leave of the Court, be received in evidence on his be- 
half at the hearing of the suit. 


Nothing in this section applies to documents produced 
for cross-examination of the defendant’s witnesses, or in an- 


swer to any case set up by the defendant, or handed to a wit- 
ness merely to refresh his memory. 


Notes. 
This section applies to Provincial Small Cause Courts. 
See I. L. R., 8 Bom. 877, noted under sec. 59. 


CHAPTER VI. 
OF THE IssuE AND SERVICE oF SUMMONS. 
Issue of Summons. 
64. When the plaint has been registered, and the copies 


of concise statements required by section 
. saan 58 have been filed, a sunt one Wey be 
issued to each defendant to appear and answer the claim on 
a day to be therein specified, 
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(a) in person, or 

(6) by a pleader duly instructed and able to answer all 
material questions relating to the suit, or 

(ec) by a pleader accompanied by some other person able 
to answer all such questions. 

Every such summons shall be signed by the Judge or 
such officer as he appoints, and shall be sealed with the seal 
of the Court: 

Provided that no such summons shall be issued when the 


defendant has appeared at the presentation of the plaint, and 
admitted the plaintiff’s claim. 


Wote.—This section applies to Provincial Small Cause Courts. 


65. Every such summons shall be accompanied with 
Copy or statement an- One of the copies or concise statements 
to summons. mentioned in section 58. 


Wote.—This section applies to Provincial Small Cause Courts. 


66. If the Court sees reason to require the personal ap- 

Court may order defena- pearance of the defendant, the summons 

ant or plaintiff to appearin shall order him to appear in person in 
a Court on the day therein specified. 

If the Court sees reason to require the personal appear- 
ance of the plaintiff on the same day, it may make an order 
for such appearance. 

Wotes. 
This section applies to Provincial Small] Cause Courts. 


A plaintiff, who had been ordered, under sec. 66, to appear in person 
in Court upon a day specified, failed to appear, and under sec. 107, read 
with sec. 102, his suit was dismissed. He then applied to the Court under 
sec. 103, for an order to set the dismissal aside, but his application was re- 
jected. He thereupon preferred an appeal from the decree dismissing the 
suit under the provisions of sec. 540 :—Held that the plaintiff was not en- 
titled to appeal from the decree dismissing the suit, and that his only re- 
medy was by way of au appeal usder sec, 588 (8) of the Code from the 
order rejecting the application to set the dismissal aside. Lal Singh ». 
Kunjan (I. L. R., 4 Al. 327.) referred to.—I. L. R., 8 Al. 20. 


No. party te Be orders 67. No party shall be ordered to 
to appear in person unless : ° 
resident. appear in person unless he resides— 


(a) within the local limits of the Court’s ordinary original 
jurisdiction, or 
(4) without such limits and at a place less than, fifty or, 
within 50 or, wherethere Where there is railway-communication 
is railway, 200 miles. for five-sixths of the distance between 
104 
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the place where he resides and the place where the Court 1s 
situate, two hundred miles from the Court-house. 
Wote.— This section applies to Provincial Small Cause Courts. 
68. The Court shall determine, at the time of issuing 
Summons to bo eitherto the summons, whether it shall be for the 
settle issues or for final settlement of issues only, or for the final 
eis oral disposal of the suit; and the summons 
shall contain a direction accordingly : 


Provided that, in every suit heard by Courts of Small 
Causes, the summons shall be for the final disposal of the suit. 


Note.—This section applies to Provincial Small Cause Courts. 


69. The day for the appearance of the defendant shall 
Fixing day for appear. be fixed by the Court with reference to 
ance of defendants. its current business, the place of resi- 
dence of the defendant, and the time necessary for the service 
of the summons; and the day shall be so fixed as to allow 
the defendant sufficient time to enable him to appear and 
answer on such day. 
. What shall be deemed ‘ sufficient time’ must be determin- 
ed with reference to the circumstances of the case. 
Wote.—This section applies to Provincial Small Cause Courts, 
70. The summons to appear and answer shall order the 
i defendant to produce any document in 
aummons to order de- : e ee a 
fendant to produce docu- his possession or power, containing evi- 
monte requirediby plaintiff’ dence relating to the merits of the plain- 
f ' tiff’s case, or upon which the defendant 
intends to rely in support of his case. 
Note.—This section applies to Provincial Small Cause Courts, 


71. When the summons is for the final disposal of the 
Oniesue of summons for Suit, it shall direct the defendant to pro- 
final disposal, defendant to duce, on the day fixed for his a ear- 
pe girected to produce his ance, the witnesses upon whose evidence 
he intends to rely in support of his case. 
Note.—Thia section applies to Provincial Small Cause Courts, 
Service of Summons. 


72. (1) If the defendant resides within the jurisdiction 
Delivery or transmission Of the Court in which the suit is insti- 
ere on eerwace: tuted, or has an agent resident within 
that jurisdiction who is empowered to accept the service of 
the summons, the summons shall ordinarily be delivered or 
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sent to the proper officer to be served by him or one of his 
subordinates. 

(2) The proper officer may be an officer of another Court 
than that in which the suit is instituted, and, where he is 
such an officer, the summons may, subject to any rules which 
the High Court may make in this behalf, be sent to him by 
post or in such other manner as the Court may direct.* 

Wote.—This section applies to Provincial Small Cause Courts. 


73. Service of the summons shall be made by deliver- 
ing or tendering a copy thereof signed 
by the Judge, cr such officer as he ap- 
points in this behalf, and sealed with the seal of the Court. 
Wote.—This section applies to Provincial Smali Cause Courts. 


74. When there are more defendants than one, service 
Service on several de- Of the summons shall be made on each 
fendants. defendant. 

Provided that, if the defendants are partners, and the 
suit relates to a partnership-transaction, or to an actionable 
wrong in respect of which relief is claimable from the firm, 
the service may be made, unless the Court directs otherwise, 
either (a) on one defendant for himself and for the other de- 
fendants, or (b)on any person having the management of the 
business of the partnership at the principal place, within the 
local limits of the Court’s ordinary original civil jurisdiction, 
of such business. 

—This section applies to Provincial Small Cause Courts. 


Whenever it may be practicable, the service shall 
Service to be on defen. Ve made on the defendant in person, un- 
ant in person, when prac- less he have an agent empowered to ac- 
toable, Orion: min Seene. cept the service, in which case service 
on such agent shall be sufficient. . 
Notes. 

This section applies to Provincial Small Cause Courts. 

Persons merely looking after the affairs of a defendant are not agents 
on whom service of summons will be sufficient under sec. 49, Act VIII of 
1859.—17 W. R., 33. 

%6. In a suit relating to any business or work against 
Service on agent by 2 person who does not reside within the 
whom defendant carrieson local limits of the jurisdiction of the 
PESNOre: Court from which the summons issues, 


Mode of service. 


* This section has been substituted by the Civil Procedure Code Amendment Act 
{VIL of 1888), sec. 10, for the one originally enacted. 
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service on any manager or agent, who, at‘the time’of service, 
personally carries on such business or work for such person 
within such limits, shall be deemed good service. 


For the purpose of this section, the master of a ship is 
the agent of his owner or charterer. 


Note. 
‘This section applies to Provincial Small Cause Courts. 


7'7. Ina suit to obtain relief respecting, oe compensa- 
: i, tion for wrong to, immoveable property, 
Pocobiges caita for im- if the service cannot be made on the de- 
moveable property: fendant in person, and the defendant 
have no agent empowered to accept the service, it may be 
made on any agent of the defendant in charge of the property. 


78. If in any suit the defendant cannot be found, and 
‘When service may boon if he have no agent empowered to ac- 

member of defen- cept the service of the summons on his 

eat he behalf, the service may be made on an 
adult male member of the family of the defendant who 1s 
residing with him. 

Explanation.—A servant is not a member of the family 
within the meaning of this section. 


Wote.—This section applies to Provincial Small Cause Courts. 


79. When the serving officer delivers or tenders a copy 
Person served to sign OL the summons to the defendant per- 
acknowledgment. sonally, or toan agent or other person 
on his behalf, he shall require the signature of the person to 
whom the copy is so delivered or tendered to an acknowledg- 
ment of service endorsed on the original summons. 


Notes. 
This section applies to Provincial Small Cause Courts. 


Where a respondent refused to sign the acknowledgment of service en- 
dorsed on the original notice of the appeal, and the serving officer, instead 
of affixing a copy of the notice on the outer door of the house in which the 
respondent was residing, returned the notice to the Court with an affidavit 
stating the respondent’s refusal to sign the acknowledgment, and the Court 
passed an ex partie decree against the respondent. Held that under the cir- 
cumstances there was no due service of the notice, and that the appeal was 
wrongly decided ex parte. Held also that asecond appeal lies from an ex 
parte deoree of a lower appellate Court.—I. L. R., 16 Bom. 117. 


Piscediive whan Askena: 80. Ifthe defendant or other per- 
ant refuses te accept ser- SOK refuses to sign the acknowledg- 
Meo ment. 
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or if the serving-officer cannot find the defendant, and 

there is no agent empowered to med 
the service of the summons on his behalf, 
nor any other person on whom the service can be made, 


the serving-officer shall affix a copy of the summons on 
the outer door of the house in which the defendant ordinaril 
resides, and then return the original to the Court from whic 
it issued, with a return endorsed thereon or annexed thereto 
stating that he has so affixed the copy and the circumstances 
under which he did so. 


or cannot be found. 


Wotes. 
This section applies to Provincial Small Cause Courts. 


An affidavit in support of service of a writ of summons under sec. 80 
of the Civil Procedure Code should show that proper efforts have been 
made to find out when and where the defendant is likely to be fonnd,.—I. 
L. R., 19 Cal. 201. 


Where the service of summons has been effected on a defendant by 
affixing a copy of the summons on the door of his dwelling-honuse, the 
Court must decide whether the summons has been duly served by such 
affixing or not, and, if it decides in the negative, a new summons must be is- 
sued, or substituted service directed. Before the Court can decide in favour 
of the sufficiency of this mode of service, it must be satisfied that the de- 
fendant is keeping out of the way for the purpose of avoiding service. Where 
® summons has been transmitted by one Court to another for service by 
the latter, the transmitting Court is not bound, in every case, to satisfy it- 
self that the law as to service has been strictly followed, The presumption 
in favour of the proceedings of a Court of Justice is that everything has 
been duly performed, and if the return made by the Court serving the 
summons states that the summons has been duly effected, that presump- 
tion must prevail, uuless the return disclose some patent irregularity or 
clear divergence from the law. Asarule, on areturn from a competent 
Court, that summons has been duly effected, it may be presumed that either 
personal service has been effected, or substituted service under sec. 82, or 
under secs. 80 and 82 combined. 


As proof of due service of sammons, a return from the Court of Small 
Causes at K was relied cpon in the High Court. The return was in the 
following words :—‘ Read bailiff’s endorsement on the back of the process, 
atating that the sammons has been affixed to the defendant’s house on the 
22nd December 1884 at 9 a. m., and proof of the same having been duly 
taken by me, it is ordered that the sammons be returned.” Held that there 
was no sufficient service. The return itself proved the insufficiency. There 
was no statement, under the hand of the Judge, that the summons had been 
duly effected, and it did not appear that anything had been done beyond 
fixing the summons on the defendant's door. That affixing was not sanc- 
tioned after inquiry by the local Court, as required by sec. 82. All that 
appeared to have been done was the affixing prescribed by sec. 80, which 
was insufficient until confirmed under sec. 82.—10 Bom. 202, 


See 1. L. R., 16 Bom. 117, noted under sec. 79. 
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81. The serving-officer shall, in all cases in which the 
Endorsementoftimeand SUmmons has been served under section 
manner. of service. 79, endorse or annex, or cause to be en- 
dorsed or annexed, on or to the original summons, a return 
stating the time when, and the manner in which, the summons 
was served. 
Note.—This section applies to Provincial Small Cause Courts. 
82. ‘“ When a summons is returned under section 80, 
Examination of serving the Court shall, if the return under that 
officer. section has not been verified by the 
affidavit of the serving-officer, and may, if it has been so 
verified, examine the serving-officer on oath, or cause him to 
be so examined by another Court, touching his proceedings,’’* 
and may make such further enquiry in the matter as it thinks 
fit; and shall either declare that the summons has been duly 
served, or order such service as it thinks fit. 


Where the Court is satisfied that there is reason to believe 
that the defendant is keeping out of 
the way for the purpose of avoiding the 
service, or that, for any other reason, the summons cannot 
be served in the ordinary way, the Court shall order the sum- 
mons to be served by affixing a copy thereof in some conspic- 
ous place in the Court-house, and also upon some conspicuous 
pare of the house (if any) in which the defendaut is known to 

ave last resided, orin such other manner as the Court thinks fit. 

Notes. 

This section applies to Provincial Small Cause Courts. 

In cases of substituted service, it is not sufficient to show that the 
notice has been attached to the door, unless the condition which renders 
such a mode of service good, viz., that the person who ougbt to be served 
is keeping out of the way, has been first established to the satisfaction of 


the Court.—-(P. C.) 2 P. C. R., 836; (19 W. B., 353; 12 B, L. B., 229). See 
also 22 W. BR, 482; 24 W. R. 381. 


Where substituted service of summons is ordered under Act X of 1877, 
sec, 82, a sufficient time ought, under sec. 84, to be given for notice of the 
fact to reach the defendant, wherever he may be ; and if an ex parte decree 
be obtained by the plaintiff, the Court, on being satisfied that the time 
fixed was insufficient, will set aside the decree.—I. L. R., 2 Bom. 449. 

See I. L. R., 16 Bom. 177, noted under sec, 79. 

83. The service substituted by order of the Court shall 
‘Effect of substituted ser- be as effectual as if it had been made on 
vice. the defendant personally. 
* The words quoted have been substituted by the Civil Procedure Code Amend- 
ment Act (VIL of 1888), sec. 11, for the words,‘‘when a summons is returned under sec. 


80, the Court shall examine the serving-oficer on oath touching his proceedings,” as 
originally enacted. 


Substituted service. 
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Wote.—This section applies to Provincial Smal? Cause Courta. 


84. Whenever service is substituted by order of the 
When service substitutea, Court, the Court shall fix such time for 
time for appearance tobe the appearance of,the defendant as the 
sala case may require. 


Note. 
This section applies to Provincial Small Cause Courts. 


85. If the defendant resides within the jurisdiction of 
Service of summone any Court other than the Court in which 
when defendant resides the suit is instituted, and has no agent 
woe one eon ore, «resident within the local limits of the 
agent to accept service. jurisdiction of the latter Court empower- 
ed to accept the service of the summons, such Court shall 
send the summons, either by one of its officers or by post, to 
any Court, not being a High Court, having jurisdiction at the 
place where the defendant resides, by which it can be conve- 
niently served, and shall fix such time for the appearance of 


the defendant as the case may require. 


The Court to which the summons is sent shall, upon re- 
ceipt thereof, proceed as if it had been issued by such Court, 
Bee. shall then return the summons to the Court from which 
it originally issued, together with the record (if any) made 
under this paragraph. 


Wote.—This section applies to Provincial Small Cause Courts. 


86. Whenever any process, issued by any Court esta- 
blished beyond the limits of the towns 
: _, of Calcutta, Madras, Bombay, and Ran- 
of process issued by Pro- goon, is to be served within any such 
ees town, it shall be sent to the Court of 
Small Causes within whose jurisdiction the process is to be 
served, 
and such Court of Small Causes shall deal with such pro- 
cess in the same manner as if the process had been issued by 
itself, 
and shall then return the process to the Court from which 
it issued. 
Wote.—This section applies to Provincial Small Cause Courts. 
87. If the defendant be in jail, the summons shall be 
Service on defendant in delivered to the officer in charge of the 
jail in which the defendant is confined, 
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and such officer shall cause the summons to be served upon 
the defendant. 

The summons shall be returned to the Court from which 
it issued, with a statement of the service endorsed thereon, 
and signed by the officer in charge of the jail, and by the de- 
fendant. 

Wotes. 
This section applies to Provincial Small Cause Courts, 


The Court will take judicial notice of the signature of the jailor under 
sec. 16, Act XV of 1869 (Prisoners’ Testimony Act).—4 B. L. R., (0. C)51. 


88. I£ the jail in which the defendant is confined is not 
Procedure if jail be in. in the district in which the suit is insti- 
different district. tuted, the summons may be sent by post 
or otherwise to the officer in charge of such jail, and such 
officer shall cause the summons to be served upon the defen- 
dant, and shall return the summons to the Court from which 
it issued, with a statement of the service endorsed thereon, 
and signed as provided in section 87. 
Wote.—This section applies to Provincial Small Cause Conrts. 
89. If the defendant resides out of British India, and 
Service when defendan, 0228 no agent in British India empowered 
resides outof BritishIodia, to accept the service, the summons shall 
and has no agent to accept be addressed to the defendant at the 
service. ° ° ye 
place where he is residing, and forward- 
ed to him by post if there be postal communication between 
such place and the place where the Court is situate. 
Wotes. 
This section applies to Provincial Small Cause Courts. 


A summons cannot be sent by post to any place to which letters are 
not registered by a post-office. A special bailiff cannot be sent to serve 
les gia in a foreign territory.—2 B. L. R.,(A. C.) 59; 8S. C., 10 W. 

°9 e 


_Where a respondent resides at Chandernagore—i. e., out of British 
territory—-the summons or notice of appeal should be forwarded to him by 
post under a registered cover ; and if he does not appear,a verified state- 
ment should be put in to show that he is at present, or bas recently been, 
residing there,—15 W. R., 31. 

90. If there is a British Resident or Agent, or a Superin- 
Bervice in foreign terri. tendent appointed by the British Govern- 
tory through Britiah Resi- ment, or a Court established or continu- 
re nee ed by the authority of the Governor- 
General in Council, in or for the territory in which the de- 
fendant resides, the summons may be sent. to such Resident, 
Agent, Superintendent, or Court, by post or otherwise, for 
the purpose of being served uponthe defendant; and, if the 
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Resident, Agent,or Superintendent, or the Judge of the Court, 
returns the summons with an endorsement under his hand that 
the summons has been served on the defendant in manner 
hereinbefore directed, such endorsement shall be evidence of 
the service.* 


Note.—This section applies to Provincial Small Cause Courts. 


91. The Court may, notwithstanding anything herein- 
Substitution of letter for before contained, substitute for the sum- 
summonse. mons a letter signed by the Judge or 
such officer as he appoints in this behalf, when the defendant 
is, in the opinion of the Court, of a rank which entitles him 
to such mark of consideration. 


The letter shall contain all the particulars required to be 
stated in the summons, and, subject to the provisions contain- 
ed in section 92, shall be treated in all respects as a summons, 


Wote.—This section applies to Provincial Smal] Cause Courts. 


92. When a letter is so substituted for a summons, it 
Mode of sending such may be sent to the defendant by post 
letter. or by aspecial messenger selected by 
the Court, or inany other manner which the Court thinks fit ; 
unless the defendant has an agent empowered to accept ser- 
vice of summons, in which case the letter may be delivered 
or sent to such agent. 


Note,—This section applies to Provincia] Small Cause Courts. 
Service of Process. 


93. Every process issued under this Code shall be served 
at the expense of the party on whose 
Process to be served at °, ¢ ° 
expense of party issuing. behalf it 1s issued 5 unless the Court 
otherwise directs. 


The court-fee leviable for such service shall be levied 


within a time tv be fixed by the Court 


Costs of service. *  : 
before the process is issued. 


This section applies to Provincial Small Cause Courts. 

A plaintiff in the Munsif’s Court filed a list of witnesses, but failed to 
deposit tulubana, or cost of the service of summons, for their attendance. 
The Court failed to fix a time for the service of tulubana, The processes 
were not served, and the Court dismissed the suit, because the plaintiff 
had produced no evidence in support of his claim. Held, under Act XXIT 
of 1861, sec. 2, the lower Court should first have fixed a time for the de- 
posit of tulubana. Case remanded.—3 B.L.R., App. 25. S.C., 11 W.R., 290. 


* This sectiun has been substituted for the original by the Civil Procedure Code 
Amendment Act (VII of 1888), sec. 12. : 


105 


834 CIVIL PROCEDURE CODE. [Szcs, 94-97. 


Though it is theduty of the Court to issue process after application 
has been made for execution, yet the law fully intends that, when the de- 
cree-holder sees that the Court has taken no steps to issue any process, 
ke shall be diligent, and move the Court from time to time, as required, 
to keep him within the period of limitation.—13 W. B., 83. 

94. All notices and orders required by this Code to be 

Notices and orders in given to or served on any person shall 
writing how served. be in writing, and shall be served in the 
manner hereinbefore provided for the service of summons. 

Wote.—This section applies to Provincial Small Cause Courts. 

Postage. 

95. Postage, where chargeable on any notice, summons, 
or letter issued under this Code, and for- 
warded by post, and the fee for regis- 
tering the same, shall be paid within a time to be fixed by the 
Court before the communication is forwarded : 

Provided that the Local Government, with the previous 
sanction of the Governor-General in Council, may remit such 
postage, or fee, or both, or may prescribe a scale of court- 
fees to be levied in lieu thereof. 

Wote.—This section applies to Provincial Small Cause Courts. 


Postage. 


CHAPTER VII. 


OF THE APPEARANCE OF THE PARTIES, AND CONSEQUENCE OF 
Non-APPEARANCE. 


96. On the day fixed in the summons for the defend- 
Papliss toauveaeen aay ant to appear and answer, the parties 
fixed in summons for de Shall bein attendance at the Court-house 
pa a oa aca a Gerla or by their respective pleaders, 
° and the suit shall then be heard, unless 
the hearing be adjourned to a future day fixed by the Court. 


Wote.—-This section applies to Provincial Small Cause Conrts, 


97. If, on the day so fixed for the defendant to appear 

of suit. where and answer, it be found that the sum- 

tea sieienan ek ontinee mons has not been served upon him in 
failure to pay fee for is Consequence of the failure of the, plain- 
suing. ; tiff to pay the court-fee leviable for 
such service, the Court may order that the suit be dismissed : 
Provided that no such order shall be passed, although 
ee = * - .the summons has not been served upon 
en the defendant, if, on the day fixed for 
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him to appear and answer, he attends in person or by agent, 
when he is allowed to appear by agent, 


Notes. 
This section applies to Provincial Small Cause Courts, 


Where the Court of first instance ordered a co-defendant to be joined 
in the suit, but the plaintiff failed to pay the allowance necessary for the 
purpose of causing a notice to be served on such co-defendant, who accord- 
ingly did not appear at the hearing, held that the proper course for the 
Court to have adopted was to dismiss the suit under sec, 5 of Act XXIII 
of 1861. Where the Court did not adopt that course, but proceeded with 
the suit, and passed a decree, from which the original defendant appealed 
on the merits to the Assistant Judge, without taking the objection that 
the snit ought to have been dismissed, it was held that he could not raise 
this objection for the first time in special appeal. Semble.—The provisions 
contained in the first portion of sec, 5 of Act XXIII of 1861 are imperative. 
—5 Bom. H. C.R., (A. ©.) 118. 


A special appeal lay from an order passed under secs. 5and 6 of Act 
XXIII of 1861 dismissing an appeal for non-service of notice in consequ- 
ence of failure to deposit the cost of issuing the same.—3 W. R., Mis. 23 ; 
7 W. R., 338. 


A notice to a respondent having been returned unserved, owing to the 
omission on the part of the appellant to deposit the requisite tulubana iu 
the proper Court, the default under secs. 5 and 6, Act XXIII of 1861, was 
held to be in no way excused by the fact of its having been committed by 
an ignorant karpardaz, or man of business, whom appellant chose to em- 
ploy, rather than a vakil.—1l1l W. R., 417. 


An order under sec. 97 of the Civil Procedure Code, dismissing a suif, 
on its being found that the summons has not been served on the defendant, 
in consequence of the failure of the plaintiff to pay the court-fee leviable for 
such service, is not appealable,—I. L. R., 9 Cal. 627, 


The plaintiff sued the defendant in Bombay for damages for breach of 
contract. The sait was filed on the 13th May, 1890. The summons was 
not served on the defendant, but on the 16th May the plaintiff’s agent pro- 
cured his arrest before judgment, On that day he was brought before a 
Judge of the High Court, and was at once discharged. When the case sub- 
sequently came on for hearing, the plaintiff applied, under sec. 373 of the 
Civil Procedure Code (Act X1V of 1882), for leave to withdraw the suit, 
with liberty to file a fresh suit on the same cause of action. The defend- 
ant’s counsel objected, and claimed either that the plaintiff should continue 
his suit to a hearing, or that the suit should be dismissed witb costs, and 
that compensation for his arrest should be awarded to the defendant under 
sec. 491 of the Civil Procedure Code (Act XIV of 1882). The plaintiff con- 
tended that inasmuch as the summons had not been served on him, the de- 
fendant was not entitled to appear, and that no compensation could be 
awarded to him. Held—(1) thatinasmuch as the plaintiff had by a legal 
process brought the defendant before the Court, the defendant had the right 
to appear at the hearing of the case, although no summons had been served 
upon him, and that he was entitled to object to the suit being dismiss. 
ed under Rale of Court No. 64; (2) that under the circumstances the de- 
fendaut waa entitled to compensation for his arrest under sec. 491 of the 
Code of Civil Procedure (Act XIV of 1882) ; (3) that the plaintiff might 
withdraw the suit under sec. 373 of the Civil Procedure Code (Act ALV of 
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1882) with liberty to bring a fresh suit on payment of the costs incurred 
by the defendant in the present suit.—15 Bom. 160. 


98. If, on the day fixed for the defendant to appear 

If neither party appears, 0d answer, or on any other subsequent 
suit to be dismissed. day to which the hearing of the suit is 
adjourned, neither party appears, the suit shall be dismissed, 
unless the judge, for reasons to be recorded under his hand, 


otherwise directs. 
Notes. 


This section applies to Provincial Small Cause Courts. 

When a suit is dismissed for default of the plaintiff, and no appear- 
ance has been entered by the defendant, the plaintiff can, under sec. 110, 
Act VIII of 1859, bring a fresh suit after a lapse of 30 days, if he be not 
otherwise barred by lapse of time.—3 B.L.R., App. 130. See 24 W.R., 114. 

The provisions of sec. 110 of Act VIII of 1859 are properly applicable 
under sec. 33 0f Act XXIII of 1861 to proceedings in execution-decree,— 
4N.-W. P. H.C. BR.,10. See 5 N.-W. P. H.C. R., 164. 

The affidavit of a party alleging inability to attend from illness is not 
enough to satisfy the Court, but for this purpose there must be a medical 
certificate, or the affidavits of third parties.—Bourke’s Rep., (O.C.) 115. 

When a case has been struck out in consequence of the non-appear- 
ance of the plaintiff, the Court will grant a fresh summons.—1 Ind. Jur., 
N.5S., 40. 

A decree-holder having allowed the term of three years to run within 
a very few days of expiry before applying for execution, and then, though 
allowed five days to pay tulubana, having neglected to do so, his applica. 
tion was found to be not bona fide. Held that sec. 7, Act XXIII of 186], 
did not apply to the case, that section applying only to suits dismissed 
under the provisions of sec. 5 of that Act.—15 W. R., 473. 

A District Munsif struck a case off the file of his Court on neither 
party appearing. Subsequently, on an application by the plaintiffs, the 
case was restored. The order of restoration was reversed by the District 
Judge :—Held, (1) that the order to strike off the case was illegal ; (2) that 
assuming that the case was dismissed, no appeal lay to the District Judge, 
whose order was accordingly made without jurisdiction.—I. L. R., 10 
Madr. 270. | 

A suit was filed in a Munsif’s Court, but neither party appeared for 
the hearing, and the suit was dismissed. The Munsif subsequently on re- 
view made an order restoring the suit, and eventually decreed for the plain- 
tiff. The defendant, in the meanwhile, appealed to the District Court 
against the order of restoration, and after the date of the decree, the Dis- 
trict Court made an order allowing the defendant’s appeal. The plaintiff 
appealed to the High Court, and the order of the District Court was rever- 
sed and the order of restoration upheld. Held that the Munsif’s decree 
was not passed without jurisdiction.—10 Madr. 190. 

See I, L. R., 15 Madr. 111, noted under sec. 13. 

99. Whenever a suit is dismissed under section 97 or sec- 
In euch case plaintiff tion 98, the plaintiff may (subject to the 
may bring fresh suit, law of limitation) bring a fresh suit; or 


if, within the period of thirty days from the date of the order 
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dismissing the suit, he satisfies the Court that there was a 
or Conrt may restore Sufficient excuse for his not paying the 
suit to its file. court-fee required within the time allow- 
ed. for the service of the summons, or for his non-appearance, 
as the case may be, the Court shall pass an order to set aside 
the dismissal, and appoint a day for proceeding with the suit. 
Notes. 

This section applies to Provincial Small Cause Courts. 

Where the plaintiff in a suit failed to deposit the ‘ talubana’ required 
for the purpose of issuing summonses to certain persons whom it was pro- 
posed to make defendants in addition to the original defendants in such 
suit, and the Court on that ground irregularly dismissed such suit as 
against such original defendants by on order purporting to be made under 
seo. 110 of Act VIIT of 1859 on a day previous to that fixed for the hear- 
ing of such suit, held that such order of dismissal did not preclude the 
plaintiff from instituting a fresh suit.—I. L. R.,2 Al. 318. 


See I. L. R., 10 Madr. 270 & 290, noted under sec. 98. 


99.a_ If, after a summons has, whether before or after 
of anit where the first day of June 1882, been issued 
plaintiff, after sammons to the defendant, or to one of several de- 
returned unserved fails for 
ayearto apply for fresh fendants, and returned unserved, the 
plaintiff fails for a period of one year 
from such return to apply for the issue of a fresh summons, 
and to satisfy the Court that he has used his best endeavours 
to discover the residence of the defendant who has not been 
served or that such defendant is avoiding service of process, 
the Court may dismiss the suit as against such defendant. 
In such case the plaintiff may (subject tothe law of limit- 
ation) bring a fresh suit. 
Note.—This section applies to Provincial Small Cause Courts, 


Procedure if only plain- 100. If the plaintiff appears, and. 
tiff, appears, the defendant does not appear, the pro- 
cedure shall be as follows :— 

(a) ifitis proved that the summons 
was duly served, the Court may proceed 
ex-parte : 

(6) if it isnot proved that the summons was duly served, 

when summons not duly the Court shall direct asecond summons 

to be issued and served on the defendant: 

(c) if it is proved that the summons was served on the de- 

aummons served, fendant, but notin sufficient time to en- 
but not in due time, able him to appear and answer onthe day 
fixed in the summons, the Court shall postpone the hearing 


when summonsduly ser- 
ved. 
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of the suit to a future day to be fixed by the Court, and shall 
direct notice of such day to be given to the defendant. 


If it is owing to the plaintiff’s default that the summons 
was not served in sufficient time, the Court shall order him to 
pay the costs occasioned by such postponement. 


Wotes. 
This section applies to Provincial Small Cause Courts. 


A defendant against whom a decree has been passed ex parte, and who 
has not adopted the procedure provided by sec. 108 of the Code of Civil 
Procedure, can appeal from such decree under the general provisions of 
sec.540. Lal Singh v, Kunjan (I. L. R., 4 Al. 387) dissented from.—I. L. 
R.,9 Madr, 445. 

The plaint ina suit described one of the defendants thus: “ N. C., 
guardian on behalf of her own minor son, S. C.’’ Upon the presentation 
of the plaint the Court directed the plaintiff to produce an affidavit to the 
effect that the mother of the minor defendant! was his guardian, and, an 
affidavit having been made that the ‘‘ minor defendant’’ was under the 
guardianship of the mother, ordered a suit to bs registered, and summons 
to be issued on the defendants. N. C. then filed a written statement, alleg- 
ing that she held the land in suit on behalf of the minor, Held that, 
having regard to the ordersof the Court and the allegations made in the 
plaint and written statement, the suit was substantially brought against 
the minor, and the error of description in the plaint being one of mere form, 
could not, without proof of prejudice, invalidate a decree against him in 
the suit. Held also that the want of a formal order appointing a guardian 
ad ‘litem was not fatal to the suit, when if appeared on the face of the pro- 
ceedings that the Court had sanctioned the appointment, Held (O’K1ngaty. 
J., dissenting) that the fact that an order appointing a guardian ad litem 
at the instance of the plaintiff was made ez parts was not necessarily fatal 
to the suit, unless it could be shown that the minor had in any manner 
‘been prejudiced there by. Per Mirrer, J. (Peteuram, C. J., concurring), 
that, although the matter of the appointment of a guardian ad litem is left 
to the discretion of the Court, it is always desirable that the appointment 
at the instance of the plaintiff should not be made, unless the minor, or his 
friends and relatives in whose care he may be, failed to move the Court for 
that purpose within a reasonable time after receiving notice of the institu- 
tion of the suit.—14 Cal. 204, 

The plaintiff sued, under sec. 3, clause w, of Act XVII of 1877, for 
money due on a bond, dated the 8th September 1877. The defendant, 
though duly sumynoned, did not appear on the day fixed in the summons, 
which was for the final disposal of the suit. The Court, therefore, pro- 
ceeded with it ex parts. The defendant, being subsequently summoned and 
examined asa witness under sec. 7 of the Act, admitted the bond sued 
upon, but pleaded part-payment of the plaintiff's claim. He then applied 
to tke Court that his witnesses should be summoned, and that their evi- 
dence be taken in support of his allegation. The Subordinate Judge was of 
opinion that he (defendant) was not entitled to offer the evidence. On his 
referring the case to the High Court, held, that it was his daty to sammon 
the witnesses named by the defendant.—5 Bom. 184. 


When the plaintiff in a suit appears at the hearing, and the defendant 
does not appear, the proper procedure to follow is that prescribed by see. 
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100 of Act X of 1877, whether the defendant has been summoned only to 
appear and answer the claim, or has in addition been summoned to attend 
and give evidence. It is not necessary, before proceeding to hear and de- 
termine a snit ex parte under sec, 100, that all the process prescribed by 
law for compelling the attendance of the defendant as a witness should be 
exhausted. It is sufficient that due service of the summons upon the de- 
fendant is proved, If such proof is not given, the courses to be adopted 
are one or other of those mentioned in clauses (5) and (c) of sec. 100 accord- 
ing to the circumstances of the case. The plaints and records in a number 
of suits upon bonds instituted by the same plaintiff against different persons 
were destroyed by fire. The suits were re-instituted, and duplicate copies 
of the plaints were filed. The only evidence of the contents of the bonds, 
from which the plaints were prepared, consisted ofa register kept by the 
plaintiff's gumashtas of the names of the executants of the bonds, the mat- 
ter in respect of which the bonds had been given, the amounts due there- 
under, and the names of the attesting witnesses. From this register the 
duplicate plaints had been prepared. Held that, though the register was 
not secondary evidence of the contents of the bonds, yet it was a document 
which might be referred to by a witness for the purpose of refreshing his 
memory under sec. 159 of the Evidence Act.—5 Cal. 353. 


See I. L. R., 7 Al. 538, noted under sec. 101. 


101. If the Court has adjourned the hearing of the suit 
Procedure where defen- €%-parte, and the defendant, at or before 
appears on day of such hearing, appears and assigns good 


adjourned hearing, and as- hi ° 
good cause for pree cause for his previous non-appearance, 


non-appearance. he may, upon such terms as the Court 
directs as to costs or otherwise, be heard in answer to the 
suit, as if he had appeared on the day fixed for his appear- 


ance. 
Notes. 
This section applies to Provincial Small Cause Courts. 


The first hearing of a suit was fixed for the 12th December 1883, on 
which day the defendant did not appear, and the case was adjourned to 
the 18th December, and, as the defendant did not then appear, a decree 
was passed in favour of the plaintiff. A vakalatnama, had been previously 
filed on the defendant's part, and he had also objected to an application 
filed by the plaintiff for attachment of the defendant’s property before 
judgment. : 

Held that these acts on the defendant’s part did not constitute an “ap- 
pearance’”’ by him‘within the meaning of sec. 100 of the Civil Procedure 
Code, which referred to an appearance in answer to a summons to appear 
and answer the claim on # day specified, issued under seo. 64; that the de - 
cree was therefore ex parte within the meaning of secs. 100 and 108, and 
an appeal consequently lay to the High Court under sec. 583, clause (9) 
from an order réjecting an application to set the decree aside. (2 Al. 67 
distinguished.)—I. L. R., 7 Al, 538. 


Defendants, who putin no appearance at the original hearing, and who 
have subsequently been.refused leave to appear and defend are at liberty, 
where an ex parte decree has been passed against them, to appeal to a 
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higher Court, without previously taking any steps to have the ex parte de- 
cree set aside under sec. 108 of Act X of 1877.—8 Cal, 272. 


See I. L. R., 5 Bom, 184, noted under sec. 100. 
102. Ifthe defendant appears, and the plaintiff does 
Procedure where defen. not appear, the Court shall dismiss the 
dant only appears. suit, unless the defendant admits the 
claim, or part thereof, in which case the Court shall pass a 
decree against the defendant upon such admission, and, where 
part only of the claim has been admitted, shall dismiss the 
suit so far as it relates to the remainder. 


Notes. 
This section applies to Provincial Small Cause Courts. 


The abandonment of proceedings taken under sec. 269, Civil Procedure 
Code, 1859, does not amount to dismissal in default under sec. 114, and is 
no bar to plaintiff’s bringing afresh suit.—10 W.R., 61. 


The dismissal of a suit for the plaintiff’s non-attendance is a highly 
penal matter, and the punishment ought not to be inflicted unless after a 
distinct order to attend, and upon proof that the plaintiff has deliberately 
disobeyed the Court’s order.—17 W. R., 141. 

An order made in a suit “number kharij or struck off’’ is not a pas- 
sing of judgment against the plaintiff by default under sec. 114, Act VIII 
of 1859, rep him from bringing a fresh suit in respect of the same 
cause of action.—17 W. R., 219. 

In a case struck off for default, if the order bas been properly made 
under Act VIII of 1859, sec, 114, the remedy is by motion under sec. 119; 
if improperly made, it is open to appeal.—21 W. R., 124. 

The plaintiff duly attended the Court. on the day fixed for the hear- 
ing of his case, and waited for some time, as the Judge happened to be 
sitting on that day at first in the appeal Court. Believing that, when the 
Judge took his seat in his own Court, a part-heard case would be proceed - 
ed with and would occupy some time, the plaintiff left the Court-house and 
went to assist his employer, who had sent for him to explain some matters 
connected with a mercantile transaction. The plaintiff returned to the Court 
in about half an hour, and found that in his absence his suit had been 
called on for hearing and dismissed under sec. 102 of the Civil Procedure 
Code (Act XIV of 1852). On application under sec. 103 to set aside the 
order of \dismissal, held, refusing the application, that the above circum- 
stances did not amount to “‘ sufficient cause” for his non-appearance when 
his suit was called on for hearing. Ue was not takeu unawares. He was 
under no compulsion to leave the Court, nor was his absence due to any 
weighty Cause. He accepted the risk of the case being called on his ab- 
sence.—I. L. R., 13 Bom, 12. 

Sec. 103 of the Civil Procedure Code does not takeaway the remedy 
of appeal from a decree dismissing a suit under sec. 102. Lal Singh v. 
Kunjan, (I. L. R., 4 Al. 387), Ajudhia Prasad v. Balmukand (I. U. B., 8 
Al. 354), and Partab Rai v, Ram Kishen Weekly Notes, 1883, p. 171, refer- 
red to.—9 Al, 427, 

In a suit, issues having been settled, the final hearing of the suit was 
adjourned to a fixed date for final disposal.” On that date plaintiff did not 
appear, and the suit was dismissed. Held that, as this was not a case 
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which had been adjourned in favour of either party to enable him to “pro- 
duce his proofs, or cause the attendance of his witnesses,” the order was 
not one which could properly be made.—1 Madr. 287. 


See lI. L. R., 16 Cal. 98 & 545, 13 Madr. 510, noted under sec, 13. 


103. When a suit is wholly or partially dismissed under 
Decree against plaintite sec. 102, the plaintiff shall be precluded 
by default bars fresh suit. from bringing a fresh suit in respect of 
the same cause of action. But he may apply for an order to 
set the dismissal aside ; and, if it be proved that he was pre- 
vented by any sufficient cause from appearing when the suit 
was called on for hearing, the Court shall set aside the dis- 
missal upon such terms as to costs or otherwise as it thinks 
fit, and shall appoint a day for proceeding with the-suit. 


No order shall be made under this section unless the 
plaintiff has served the defendant with notice in writing of 
his application. 

Notes. 
This section applies to Provincial Small Cause Courts, 


Per GartH, C.J.—The operation of sec. 103 of the Code of Civil Proce- 
dure is confined to those cases only where a second suit is brought for the 
same object and cause of action as the suit which is dismissed.—lI, L. R., 
9 Cal. 426, 


Where a suit was adjourned on the application of the defendant, and 
on the day to which the case was adjourned the plaintiff was absent, and 
the suit was dismissed for default by au order purporting to be passed un- 
der sec. 158 of the Code of Civil Procedure, 1882 :—Held, that sec. 158 was 
not applicable to the circumstances, and that the plaintiff was entitled to 
apply under sec. 103 to have the dismissal set aside.—7 Madr. 41. 


See I. L. R, 9 Al. 427 & 13 Bom. 12, noted under sec.102; 15 Madr. 
111, noted under sec. 13. 


104. If, on the day fixed for the hearing ofa suit against 
Procedure where defen. # defendantresiding out of British India, 
dant residing out of British who has no agent empowered to ac- 
andi ceeree Ay bears cept service of summons, or on any day 
to which the hearing has been ajourned, the defendant does 
not appear, the plaintiff may apply to the Court for permis- 
sion to proceed with his suit, and the Court may direct that 
the plaintiff be at liberty to proceed with his suit in such 
manner and subject to such conditions as the Court thinks fit. 


Wote.—This section applies to Provincial Small Cause Courts. 


105. If there be more plaintiffs than one, and one or 
Procedure in case of non. More of them appear and the others do 
attendance of one or more not appear, the Court may, at the in- 
Sr ueyele Ear: stance of the plaintiff or plaintiffs 
106 
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pearing, permit the suit to proceed in the same way as if all 
the plaintiffs had appeared, and pass such order as it thinks fit. 


Wote,—This section applies to Provincial Small Cause Courts. 


106. If there be more defendants than one, and one or 
Procedure in case of non. More of them appear, and the others do 
attendance of one or more not appear, the suit shall proceed, and 
oberon ae ensene the Court shall, at the time of passing 
judgment, make such order as it thinks fit with respect to the 
defendants who do not appear. 


Note,—-This section applies to Provincial Small Cause Courts. 


107. If a plaintiff or defendant, who has been ordered 
Consequence of non-at- tO appear in person under the provisions 
endance, without snfi- of section 66 or section 436, does not 
cient cause shewn,of party . $ 
ordered to appear in per. &ppear in person, or shew sufficient cause 
Bon: tothe satisfaction of the Court for failing 
so to appear, he shall be subject to all the provisions of the 
foregoing sections applicable to plaintiffs and defendants, res- 


pectively, who do not appcar, 
Note.—This section applies to Provincial Smal] Cause Courts, 


Of setting aside Decrees ex parte. 


108. In any case in which a decree is passed ex parte 
a ciet against a defendant, he may apply to 
Setting aside decree er7- ° : 
paste auuinat defendant. the Court by which the decree was made 
for an order to set it aside ; 


and if he satisfies the Court that the summons was not 
duly served, or that he was prevented by any sufficient cause 
from appearing when the suit was called on for hearing, the 
Court shall pass an order to set aside the decree upon such 
termins as to costs, payment into Court, or otherwise, as it 
thinks fit, and shall appoint a day for proceeding with the 
suit. 

Notes. 
This section applies to Provincial Small Cause Courts. 


Process for enforcing judgment is executed within the meaning of sec. 
119 of Act VIII of 1859 and sec. 58 of Act X of 1859, when an attachment 
of the property of the defendant has taken place ; and any application by 
the defendant under those sections to set aside an ex-parte decree must be 
made within thirty and fifteen days respectively from the date of the at- 
tachment.—B. L. R., Sup. Vol., 947; 9 W. R., 236. 


Sec. 119, Act VIII of 1859, does not apply to a defendant who is only 
absent on an adjourned hearing. It relates only to one who has never ap- 
peared ,—3 B.L.R, Ap. 121; 12 W.R., 169. 
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Sec. 119 of the Civil Procedure Code (Act VIII of 1859) is made ap- 
plicable to rent-suits under Act VILI of 1869 (B. C.) by the provisions of 
sec. 34 of the latter Act. Sec. 103 of Act VIII of 1869 (B. C.) does not ap- 
ply to applications for a re-hearing after an ex garte decree on the groand 
of ignorance of the suit.—7 B. L. R., 207 ; 16 W. R., 17. 


A suit was postponed on the application of the defendant’s pleader ; 
but on his applying for further adjourument at the time fixed for hearing, 
the application was refused ; the Court tried the case, the defendant not 
appearing, and not being represented, and gave a decree for the plaintiff. 


An appeal was allowed, and the case was sent back for retrial.—8 B. L.R., 
44; 15 W. BR., 503. 


Where a decree is passed ex parie in an original suit, the defendant 
has no right to a special appeal, even though his appeal may have been en- 
tertained by tho Civil Court,—1 M. H.C. R., 189, 


A party to a suit, against whom a judgment ez parte has been passed 
in regular appeal, cannot prefer a special appeal from that judgment. He 
must first proceed under sec. 119 of the Civil Procedure Codeto get rid of 
the ez parte judgment against him —3 M. H. C. R., 109;6M. H.C. R.,1. 


Tbe first hearing of a suit took place on the 16th November, when 
issues were scttled, and tho final hearing of the suit was fixed for the 22nd 
January following. On the 22nd January the plaintiff changed her vakil, 
and applied by the new vakil for a summons for a witness ; and on the 
23rd the new vakil stating that, owing to the absence of his witnesses, he 
was not prepared to go on with the case, the Judge dismissed the suit. Held 
that, under sec, 148 of the Civil Procedure Code, the Judge was justified 
in dismissing the suit. Sec. 119 of Act VIII of 1859 does not empower a 
Judge to set aside a decree passed under sec. 148 of the same Act. Sembile, 
sec, 114, as well as secs. 110 and 111 of the Code, have reference only to 
the first hearing of the suit, which may be eitheron the day uamed in the 
summons, or on a subsequent day to which sach hearing may have been 
adjourned,—4 M. H. C. R., 56. 

Where a defendant appears in person or by pleader, the fact that the 
defendant is not prepared to put ina written statement does not warrant 
the trial of a suit ex parte,—2 M. H.-C. R., 3ll. 


The parties to a suit appeared on the day fixed for the first hearing. 
On the application of the defendant’s vakil the hearing was adjourned, in 
order to enable them to obtain certain documents from the Collector’s office, 
and afterwards put in written statements. This they failed to do on the 
day to which the hearing was adjourned, and when the suit came on for 
tinal hearing, they were still in default, and also failed to appear in per- 
son or by vakil. A decree was given for the plaintiff. Held that the de- 
cree of the original Court was not an ex parte decree under sec. 147 of the 
Code of Civil Procedure for non-appearance, but a decree under sec, 148, 
and was therefore appealable.—4 M. H.C. R., 254. 


The effect of granting an application under sec. 119 of Act VIII of 
1859 is to declare that there has not been yet a valid decree in the suit, 
and thereby any attachment that has issued in execution of the decree 
which has been set aside becomes invalid. A obtained a decree ex parte 
against B, Property belongiug to B was attached in execution. While 
ander attachment, B sold the property to C. Afterwards B applied for and 
obtained an order under sec, 119 of Act VIII of 1859 to set aside A’s de- 
cree, and for anew trial. Held that C’s purchase was not null and void 
ander sec. 240 of Act VIII of 1859.—1 Bom. H.C, R., (A. C.) 17. 
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On appeal from the rejection of an application made under sec, 119 of 
Act VIII of 1859 to set aside a judgment by default, held that, in order to 
satisfy the Court “ that the plaintiff was prevented by any sufficient cause 
from appearing,” it was enough to show that there had been a bona-fide 
mistake, which was not unreasonable.—3 Bom. H.C. R., (O.C.) 60. 


A Judge has no jurisdiction to grant an application, made by a defen- 
dant against whom an ex parte judgment has been passed, to set aside the 
judgment after the expiration of the thirty days allowed, by sec. 119 of the 
Code of Civil Procedure, for making such applications. Such an applica- 
tion must be made within thirty days after the first process for enforcing 
the judgment against such defendant has been executed. Though an order 
passed for setting aside a judgment is, on the merits of the application, 
final, yet where a Civil Court makes an order setting aside an ex parte 
judgment on an application presented after the period allowed by law has 
elapsed, an appeal against that order will lie, on the ground thatit has 
been made without jurisdiction.—8 Bom. H.C. R., (A. C.) 44; 15 W. R., 
175 ; 26 W.R., 99. 


Held that the hearing of a suit in which a pleader was duly appointed 
on behalf of the defendant, but not instructed to answer, or instructed not 
to answer at all, was an “ ex parte” hearing, and that no appeal lay froma 
judgment passed in such snit.—4 Bom. H. C.R., (A. C.) 206. 


On an application made under sec. 119 of Act VIII of 1859 to set 
aside a judgment by default, held that the words ‘‘ prevented by any suffi- 
cient cause from appearing” should be read so as to include the case of the 
absence of the plaintiff’s counsel or attorney, when such absence has been 
caused by a bona-fide mistake. Under such circumstances, a judgment by 
default under sec. 114 was set aside upon payment by the attorney for the 
plaintiff of costs of the hearing.—2 Bom. H.C. R.,(O. C.) 282; 2nd Ed. 
267. 


The Court of first instance refused to receive the defendant’s written 
statement, because it had been tendered after the day on which the Court 
had ordered it to be filed, and the delay had not been satisfactorily explain- 
ed. The Court, however, framed the issues in the presence of the defend- 
ant’s pleader, who was allowed to cross-examine the plaintiff's witnesses, 
The Court made a decree in favour of the plaintiff. In appeal, the Dis- 
trict Judge held that the decree of the first Court was ex parte under sec, 
119 of the Civil Procedure Code, and that, therefore, no appeal lay. Held 
by the High Court in special appeal that the decree of the first Court was 
not ex parte under the circumstances.—1 Bom. H.C, R., 217. 


A mere formal appearance in Court, with no further action that the 
putting in a written statement, does not prevent a decision passed in such 
a case from being regarded as an ez parte decision under the Civil Proce- 
dure Code.—1 N. W. P.H. C. R., Ed. 1873, 154. 


The plaintifi’s witnesses not being present on the day fixed for the 
hoaring of the plaintiff’s suit, it was dismissed for default of prosecution 
under sec, 114 of the Code of Civil Procedure, and was afterwards re-ad- 
mitted under seo. 119, Held that, the default not being of the nature des- 
cribed in sec. 114, the suit was wrongly dismissed under that section, and 
for the same reason, that the suit was improperly dismissed under that sec- 
tion, it was also improperly re-admitted under sec. 119.—5 N.-W. P. H.C. 
R., 74. Seealso 7 N.-W. P. H.C. R., 126. 
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The remedy, when acase in execution of a decree is disposed of in the 
absence of the judgment-debtor, is that provided by sec, 119 of Act VIII 
ae and not an appeal.—5 N.-W. P. H. C. R., 164; 4 N.-W. P. H.C. 

, 10. 

An application under sec. 119, Act VIII of 1859, for the re-hearing of 
a case decreed ex parte, was rejected. Under that law this order was ap- 
pealable. No appeal was, however, filed until October lst, 1877, on which 
date Act X of 1877 came in force. Held that the appeal was inadmissible, 
ae being no provision in Act X of 1877 for such an appeal,—1l1 C.L. R., 
An ex parte decree having been granted ina suit against A personally 
and as guardian of her infant sons, the infants subsequently applied under 
sec. 119 of Act. VIII of 1859 to set aside the decree, on the ground that 
the summons had not been duly served. It was proved that the summons 
had been duly served upon A, and the application was dismissed. On ap- 
peal to the High Court, held that, although so far as the decrees made A 
personally liable, the Court had no power to interfere, yet as the infants 
were not responsible for their non-appearance, it might be said that they 
had been prevented by “ sufficient cause from appearing,” and that the de- 
crees might be set aside under sec. 119 of Act VIII of 1859 (sec. 108 of 
Act X of 1877) as against them.—6 C. L. R., 69. 


An appearance in person or by pleader, without putting in any answer 
or written statement, is an appearance within the meaning of sec. 119 of 
Act VIII of 1859, and the judgment pronounced thereafter is not an ez 
parte judgment, and therefore an appeal will lie.—Marshall’s Rep., 32; 7 
W.R., 295. 

A defendant in a suit instituted before the passing of Act VIII of 
1859 was entitled, under:sec. 387, to any advantage of right which he 
might have possessed under the old procedure; but this did not bar him 
from availing himself of any advantages which he might obtain from the 
new procedure—e. g., a re-hearing, under sec. 119, in the case of an ex parte 
decree.—W. R., 1864, Mis., 36. 

The object of sec. 119, Act VIII of 1859, was to make it imperative 
on a defendant against whom an ez-parte decree had been passed, and who 
desire to come in and set aside that decree, to apply to the Court as soon 
as possible after he had notice of the passing of the decree—+. ¢., within 
a reasonable time not expeeding thirty days from the first actual execution 
of process to enforce the judgment.—7 W. R., 375. 


Where a party applies, under sec. 119, Code of Civil Procedure, to have 
‘an ez-parte decree set aside, on the allegation that the decree was obtain- 
ed upon a petition of confession of judgment put in by a person fraundulent- 
ly employed to personate him, the Court is bound to enquire into the 
truth of the allegation, and, if it be established, the decree may be set 
aside —6 W. R., Mis., 36. 

Where a Court of first instance had admitted an application, made 
after the time allowed by law, to set aside an ex.parte decree, held that the 
Appellate Court was authorized to try in appeal whether under the law 
the Court of first instance had power to receive the application, and, if its 
order was made without jurisdiction, to set it aside.—6 W. R., 300. 

Process of enforcing a judgment (within thirty days from which a 
defendant may apply to set aside an ex-garte decree) has not been executed 
within the meaning of sec. 119, Act VIII of 1859, until the proceedings 
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in execution have been brought to a termination by a sale of the property 
attached.—7 W. R., 198. 


In a case in which one of many defendants, who was made a party to 
the suit, did not appear, and a decree for possession was passed without 
any such special orders regarding that defendant as might have been pas- 
sed under sec. 116, Act VIII of 1859, held that no ex-parte judgment was 
passed against her, and she could not re-open the suit, under sec. 119, Code 
of Civil Procedure,—9 W. R., 597. 


Where in the absence of a plaintiff’s pleader the case was decided it 
was held to have been decided ex parte, and his proper course was held to 
be an application for review, not a special appeal.—10 W. R., 348. 


Where a defendant entered appearance and filed a written statement, 
the case cannot be ex parte, through the defendant does not appear in per- 
son at the hearing ; and the defendant’s vakil is entitled to cross-examine 
the plaintiff’s wituesses.—11 W. R., 5. 

A suit having been decreed against a number of defendants, some of 
whom did not appear, one (R) of the latter applied for anew trial under 
sec, 119, Act VIII of 1859, and the case was remanded by the Judge to the 
Sudder Ameen. On the last day of the new trial, another (K) of the de- 
fendants, against whom judgment had been given ea-parte, tendered a 
written statement in which it was alleged that sammons had not been duly 
served uvon her, The statement was received, and the suit was dismissed 
in toto. In appeal, the Principal Sudder Ameen reversed that part of the 
decree which related to K, on the ground that she had presented no _ peti- 
tion in conformity with sec. 119 of the Code, Meld that K was properly 
before the Sudder Ameen’s Court, and was entitled to the benefit of the 
order of dismissal, and that the Principal Sudder Ameen went on too nar- 
row a ground, and should have tried the case on its merits.—11 W. R., 18. 


It is not necessary that the judgment-debtor should have special notice 
of any process for enforcing an ex parte decree ; he is bound to seek the re- 
amedy provided by sec. 119, Act VIII of 1859, within thirty days after exe- 
cution of any process to enforce the judgment,—13 W. R., 436. 


Where a defendant was prevented by the fraud of the plaintiff from 
appearing on the last day of hearing, the suit was held to have been decid- 
ed ex parte, notwithstanding that the defendant had been represented on 
the first day of hearing ; and the tirst Court was held to have done right in 


reatoring the case to the file under Act VIII of 1859, sec, 119.—18 W. R., 
457. 


When a duly authorized vakil of the defendant under a vakalutnama 
filed in Court in appears for his client on the day fixed, and the casd 
comes on for hearing, the decree passed on snch hearing is not an ex parte 


decree, even though the pleader be not sufficiently instructed to proceed 
with the case.—20 W. R., 53. 


An application by a party to set aside an ex parte decree, which appli- 
cation he has had an opportunity of making within time, and has neglect- 
ed to do so, should not be entertained onthe supposition tbat there has 
been collusion to defeat the defendant’s rights.—26 W. B., 99. 


There is no appeal from an order setting aside an ea-parte decree.—I. 
L. R., 16 Cal. 426. 


A defendant failing to: comply with an order to answer interrogatories, 
the Court, under sec. 136 of the Code struck out his dofence, and, proceed- 
ing ex-parte, passed a decree against him. 
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Held, that the decree could not be treated, in respect of the remedy by 
appeal, as an ex-parte decree and so not appealable under the ruling in 4 
Al. 387, but that an appeal would lie from the decree.—7 Al. 159. 

Under sec. 540 of the Civil Procedure Code an appeal lies from de- 
crees passed ex parte. If a defendant appears at the firat hearing, and files 
a written statement, he should not be placed ex-parte.—-3 Madr. 264. 

Held by S7varr, C. J., and Srraiautr and Trrrevu, JJ. (OLpFIELD and 
Bropuorst, JJ., dissenting), that a defendant against whom a decree has 
been passed ex-parte, and who has not adopted the remedy provided by sec, 
108 of the Civil Procedure Code, cannot appeal from auch decree under the 
general provisions of sec. 540.—4 Al. 387. 


An ex-parte decree was obtained agninst a defendant, who appled to 
have it set: aside under sec. 108 of the Civil Procedure Code. The appli- 
cation was made more than thirty days from the date of attaching the de- 
fendant’s property in execution of the decree, but within thirty days of 
the service of the sale-proclamation. J/eld that the application was barred 
by limitation under art. 164, sch ii., Act XV of 1877.— 9 Cal. 869. 

An ex-parte order was made against S, to whom a certificate under 
Act XL of 1858 had been granted, revoking such certificate, and granting 
it to A, and directing S to deliver the property of the minor to A and to 
render an account of all moneys received and disbursed within thirty days. 
In pursuance of this order @ precept or injunction was served on S inform- 
ing her that the certificate granted to her had been revoked, and had been 
granted to A, and directing her to deliver the property of the minor to A 
and to render him accounts of all moneys realized and expended within 
onemonth. Jfeld thatsuch precept or injunction was a “ -process for en- 
forcing” such ez-parte order, and that it was ‘ executed’? when it was ser- 
ved on 8, within the meaning of art. 164 of the Limitation Act, 1877.—6 
Al, 14. 

The only proper mode of dealing with cases, whether a regular snit 
or a miscellaneous proceeding, when the pariies do not appear, is to dismiss 
it, A case so dismissed can be restored on application under sec. 108, 
which is, by sec, 647, applicable as well to execution proceedings as to 
suits and appeals.—10 Cal, 416. 


See l L. R.,7 Al. 538 and 8 Cal. 272, noted under sec. 101. 


109. No decree shall be set aside on any such applica- 
No decree to be set aside t10N as _aforesaid, unless notice thereof 
notice to opposite in writing has been served on the oppo- 

site party. 


Wote —This section applies to Provincial Small Cause Courts. 


CHAPTER VIII. 
Or WritTEN STATEMENTS AND SET-OFF. 


110. ‘The parties may, at any time before or at the 
first hearing of the suit, tender written 
statements of their respective cases, and 
the Court shall receive such statements, and place them on 
the record. 


Written ststements. 
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Wotes. 

This section applies to Provincial Small Cause Courts. 

This section contemplates that a defendant shall, in his written state- 
ment, set forth the case he intends to make at the trial.—J.L.R., 1 Bom. 209. 

A written statement of his case, tendered by a party toa suit at any 
time before or at the first hearing of the suit, is not liable to any court-fee 
and may be written on plain paper (sec. 110 of Act X of 1877). A written 
statement called for by the Court after the first hearing is also exempt 
from stamp-duty (sec. 19 of Act VII of 1870).—5 Bom. 400. 

In a suit for wrongful dismissal, in which the defendants pleaded jus- 
tification by reason of the plaintiff’s misconduct, held (1) that the defend- 
ants at the hearing could not give evidence of a transaction involving in- 
stances of misconduct not set forth in their written statement. They should 
either have filed a supplemental written statement before the hearing, or 
have furnished the plaintiff with particulars of the misconduct in’question, 
and intimated to him their intention of relying on the transaction as goiug 
to establish the general allegation of misconduct. (2) That, although the 
transaction in question could not be made the subject-matter of an auxiliary 
issue, the evidence of it, as such, could not be received, yet that questions 
relating to it might be put to the plaintiff in cross-examination for the pur- 
pose of affecting his credit, Supplemental written statements cannot be filed 
after the parties have entered upon their case at the hearing. Statements laid 
by clients before Counsel for the purpose of obtaining legal advice are pri- 
vileged, A was employed by B, at intervals of a week or|fortnight, to write 
up B’s account-books,,B furnishing him with the necessary information 
either orally or from loose memoranda. Held that the entries so made could 
not be given in evidence to contradict A, under sec. 145 of the Indian 
Evidence Act, as previous statements made by him in writing. The state- 
ments were really made, not by A, but by B, under whose instructions A 
had written them. Held also that it is only such books as are entered 
upon as transactions take place that can be considered as books regularly 
rag in be course of business with sec. 34 of the Indian Evidence Act,— 
4 Bom. 576. 


114. If 1n a suit for the recovery of money the defen- 
Particulars of set-off to dant claims to set-off against the plain- 
be given in written etate- tiff’s demand any ascertained sum of 
er money legally removeable by him from 
the plaintiff, and if, in such claim of the defendant against 
the plaintiff, both parties fill the same character as they fill in’ 
the plaintiff’s suit, the defendant may, at the first hearing of 
the suit, but not afterwards, unless permitted by the Court, 
tender a written statement containing the particulars of the 
debt sought to be set off. 

The Court shall thereupon inquire into the same, and if 
it finds that the case fulfils the require- 
ments of the former part of this section, 
and that the amount claimed to be set-off does not exceed the 
pecuniary limits of its jurisdiction, the Court shall set-off the 
one debt against the other. 


Inquiry. 
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Such set-off shall have the same effect as a plaint in a 
cross-suit, so as to enable the Court to 
pronounce a final judgment in the same 
suit, both in the original and on the cross-claim ; but it shall 
not affect the lien, upon the amount decreed, of any pleader 
in respect of the costs payable to him under the decree. 


Illustrations, 

(a) A bequeaths Rupees 2,000 to B, and appoints C his executor and 
residuary legutee. B dies, and D takes out administration: to B’s effects. 
G pays Rupces 1,000 as surety for D. Then D sues C for the legacy. C 
cannot set-off the debt of Rupees 1,000 against the legacy, for neither C 
nor D fills the same character with respect to the legacy as they fill with 
respect to the payment of the Rupees 1,000. 


(b) A dies intestate and in debt to B. C takes ont administration to 
A’s effects, and B buys part of the effects from C. In a suit for the pur- 
chase-money by C against B, the latter cannot set-off the debt against the 
price, for C fills two different characters, one as the vendor to B, in which 
he sues B, and the other as representative to A. 


(c.) A sues G on a bill of exchange. B alleges that A has wrongfully 
neglected to insure B’s goods and is liable to him in compensation, which 
he claims to set off. The amount not being ascertained cannot be set-off. 


(d.) A sues B on a bill of exchange for Rupees 500, 3B holds a judg- 
ment against A for Rupees 1,000. The two claims being both definite, 
pecuniary demards may be set-off. 

(e) A sues B for compensation on account of a tresspass. B holdsa 
promissory note for Rupees 1,000 from A, and claims to set-off that amount 
against any sum that A may recover in the suit. B may do so, for, as soon 
as A recovers, both sums are definite pecuniary demands. 

(f) A and B sue C for Rapees 1,000. C cannot set-off a debt dne to 
him by A alone, 


(g) A sues B and C for Rupees 1,000. B cannot set-off a debt due to 
him alone by A. 


(t.) A owes the partnership-irm of B and C Rupees 1,000. 3B dies, 
leaving C surviving. <A sues C for a debt of Rupees 1,500 due in his sepa- 
rate character. C may set-off the debt of Rupees 1,000. 


Notes. 
This section applies to Provincial Small Cause Courts. 


A, by deed of zur-i-peshgi, let certain lands to B to secure a sum ad- 
vanced by him to her, and interest thereon. B covenanted to pay certain 
dues annually to A. On failure by B, A obtained a decree against him 
for the amount. In execution of a decree against B, C purchased his in- 
terest in the sum secured by the deed of zur-i-peshgi, and sued A to recever 
the same, Held that A was-entitled in such suit to set off the amount of 
the decree obtained by her against B.—2 B. L. R., (A. C.) 84; 10 W. 
R., 380. 


A and B, having obtained a decree for a sam of money against C and 

D, sold part of their interest therein to E, who afterwards sold the same to 

F. G obtained a decree against F,and in execution attached and sold F’s 

interest in the decree obtained by A and B, and H becamo the purchaser of 
107 


Effect of set-off. 
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the same. H applied for execution against Cand D. A claimed to have 
set off the amount of a decree obtained by his son I against G, and which 
C alleged was held by I benami for him as a cross-decree within the mea- 
ning of sec, 209 of Act VIII. of 1859. Held that the decrees could not be 
set off. Also held that a special appeal lies from a regular appeal heard ez- 
parte,—2 B. L. R., (A. C.) 110; 10 W. RB. 450. 


W here there were cross-decrees, and one of the decree-holders was, by 
an order of the Court made with the consent of both parties, bound, in exe- 
cuting his decree, to set off the amount of the decree against him, held that 
it would be inequitable to allow the other decree-holder to obtain execution 
in full without setting off the amount decreed against him. <A decree can- 
not be executed, nor can it be seized and sold in portions. —3 B. L. BR., 
(A. C.) 114; 11 W. R., 488. 


Plaintiff sued in a Small Cause Court, on an instalment-bond, for Rs. 
81. The bond had been executed for nuzzur or salami contemporaneously 
with the execution of a patta and kubuliat, by which the defendants 
agreed to pay the plaintiff Rs. 335 a year, for two years, as rent for certain 
land. The patta and kubuliat had not been registered. A previous suit 
brought by the plaintiff under Act X of 1859 had been, therefore, dismis- 
sed, and no oral evidence was admitted to prove the terms of the patta and 
kabuiiat,. The defendants now claimed a set-off against the amount claim- 
ed under the bond, on the footing of a contract contained in the patta and 
kubuliat. The Judge refused to receive them in evidence, or to receive oral 
evidence of their contents, and gave a decree in favour of the plaintiff, sub- 
ject to the opinion of the High Court on four questions submitted by him. 
Held that the suit on the bond was properly cognizable by the Small Cause 
Court as a simple debt due under the bond. It was clearly not for an ab- 
wab or illegal cess ; whether it was nuzzur or salami was immaterial. The 
defendant having benefited in the Act X suit by the fact that no oral evid- 
ence had been admitted to prove the contents of the patta and kubuliat, it 
would have been contrary to rule and inequitable to admit such evidence 
now in support of his claim of set-off.—5 B. L. R., App. 1; 13 W. R., 307. 


A contract of guarantee is a ‘‘ matter of contract and dealing” within 
the terms of sec. 17 of 21 Geo. III., c. 70, and therefore such a contract 
made by a Hindu is not affected by sec. 4 of the Statute of Frauds. When 
a defendant raises a claim of set-off, on the trial of that issue, he must be 
considered as plaintiff.—5 B. L. R., 639. As to how cases of set-off will 
be dealt with.— 1M. H.C. K., 396. 


The purchaser of a decree sought to execute the decree, but was oppo-! 
sed by the judgment debtor, who sought to set-off two other decrees, ob- 
tained by herself and her sisters, against the judgment-creditor, These 
decrees were obtained about the date of the purchase, but it did not appear 
whether previously or subsequently, Held,in neither case could they be 
the subject of set-off.—_6 B. L. R., App. 125; 15 W. R., 127. 


In a suit brought against a lessee of a portionof an estate by one of 
the co-sharers for money alleged to be due as the plaintiff’s share of arrears 
of rent for a certain period, where the claim was admitted, held the defend- 
ant was not entitled to set-off under sec. 121, Act VIII of 1859, the plain- 
tiff’s share of the Government revenue of the whole estate which had been 
paid by the defendant for the period for which the arrears of rent were 
alleged to be due. Held also that there was no such connexion betwoen 
claim of the plaintiff and the counter-claim of the dvfendant as would en- 
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title the defendant, as a matter of equity apart from legislative enactment, 
to a set off.—13 B. L, R., 440; 22 W.BR., 15 


The plaintiffs obtained a decree against B in the Subordinate Judge's 
Court. Some time afterwards B recovered a decree in the Munsif’s Court. 
against the plaintiffe. The plaintiffs thereupon applied for the attachment 
of this decree in satisfaction of their own against B. Before attachment, 
however, B assigned her decree toC. On C trying to execute B’s decree 
against the plaintiffs, they brought the present suit for a declaration of 
their right to have a set-off made of the two decrees. Held that such a suit 
would not lie.—13 B. L. B., 489; 22 W. R., 235. 


Act VIII of 1859, sec. 209, which provides for the set-off of cross-de- 
crees, applies only to decrees of the same Court, or decrees sent to a Court 
for execution. Therefore, when, on application for execution of a decreein 
the Gourt of a Principal Sudder Ameen, it was sought to set off a decree 
obtained in the Judgpe’s Court, which had not been sent to the Principal 
Sudder Ameen for execution, held, that sec. 209, Act VIII of 1859, did not 
apply. Question referred, not answered, on the ground that it did not arise 
in the case.—B. L. R., Sup. Vol, 203; 6 W. R., Mis., 72. 


Sees. 121and 195 of the Code of Civil Procedure (Act VIII of 1859) 
have not the effect of enlarging the right of set-off. In a suit against the 
acceptor to recover the amount due upon several bilis of exchange, the de- 
fendant sought to set-off a claim for unliquidated damages uuconuected 
with the bills of exchange. Held that defendant has no right to set-off his 
claim against the debt due to the plaintiffa. Semble, the right of set-off 
will be found to exist, not only in cases of mutual debts and credits, but 
also where cross-demanda arise out of the same transaction, or are 80 Con- 
nected in their nature and circumstances as to make it inequitable that the 


plaintiff should recover, and the defendant be driven to a cross-suit.—2 M. 
H. C. R,, 296. 


The statement of a party to a suit is admissible original evidence 
against him to prove the contents of a written instrament. Ina suit to 
recover balance of rent due, the defendant pleaded the pendency of a suit 
brought by him in tho District Munsif’s Court against the plaintiff for 
damages for illegal dispossession, and that he had given credit against the 
amount of damages for the balance of rent due, Held that the pendency of 
'the suit in the District Munsif’s Court was not a bar to the present sait, 
but that it was open to the Court in its discretion to postpone the hearing 
of the present suit until the District Muansif had given hia decision.—3 M. 
FI, C. R., 158. 


The right set-off exists where there are cross-demands arising out of 
one and the same transaction, or where they are so connected in their nature 
and circumstances as to make it inequitable that the plaintiff should re- 
cover, and the defendant be driven to a cross-suit. In a suit to recover 
money due under a contract made between the plaintiff and defendants, 
held that the defendants were entitled to set-off the amount of damagea 
which the defendants had proved they had sustained by reason of the 
plaintiff's breach of the contract sued on, Where a written contract, liable 
to an optional stamp, is put in evidence by the defendants, the plaintiff 
cannot recover a larger amount under it than (if stated) the optional stamp 
upon the instrument would have been sufficient to cover. Ina suit for the 
recovery of money due under a written contract, the defendants admitted 
that asnm of IRs. 6,328-4 wasdue to the plainiiffs, subject to certain de- 
ductions which they claimed to be entitled to set-off agninst the plaintiff’s 
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claim. The defendants put in evidence the written contract, the stamp 
upon which was only sufficient to cover the sum of Rs.5,000. Held that, 
notwithstanding the admission of the defendants, the plaintiff could only 
recover Rs. 5,000 in the suit.—4 M. H. C. R., 120. 

Held that a defendant may deny the plaintiff’s claim, and also plead a 
set-off, and may obtain a decree for it, although asum may be found to be 
due to the plaintiff.—6 Bom. H. C. R., (A.C.) 151. 

Before cross-decrees can be set-off the one against the other, it 1s 
necessary that they should be in the same Court for execution.—3 N.-W. 
P. H. C. R., 104 ;16 W. B., 303. 

A Court cannot entertain the question of set-off if the amount claimed 
by the defendant exceeds the amount cognizable by it. When a defendant 
pleads a set-off, and claims a decree, the subject-matter of the suit is no 
longer the mere claim of the plaintiff, but the cross-claims of both the par- 


ties. —3 N.-W. P.H. C. R., 114. 


G and BR referred to arbitration disputes between them regarding the 
partition of their paternal estate. The concluding portion of the award 
ran as follows: ‘‘ Both parties shall jointly satisfy the debts on the credi- 
tors demanding payment, which debts are joint, and have hereunder been 
declared payable by both parties. Should one party neglect to pay or 
show carelessness in the matter, and shonld the other be obliged to pay the 
whole amount of any such debts, the latter shall be competent to realize 
from the former the portion of the debt paid on his account, together with 
costs and interest, by the enforcement of this award, and shall also be en- 
titled to recover the amount by suit in Court. Both parties shall act up to 
this award in its entirety. The sum of Rs, 338-0-9, which has been found 
due and payable by Gauri Sahai to Ram Sahai as per account showing the 
mutual dealings between the parties, shail be made good as follows, 2 e. 
Gauri Sahai shall pay to Ram Sahai the whole amount of Rs, 338 0-9 by 
the middle of the month of Pus 1276 Fasli, either in a lump-sum or by in- 
stalments, and incase of non-payment within the said period he shall be 
charged with interest at the rate of one percent. up to the day of pay- 
ment.” HK sued to recover from G the money found to be due and payable 
to him under the award. G admitted the claim, but desired to set-off half 
the amount of certain debts, which were payable under the award by the 
parties jointly, and which he alone had satisfied. The Lower Appellate 
Court deducted from the claim items of the demand admitted by R, but 
refused to determine G’s right to set-off the items which R dispated, on 
the ground thut they could be more conveniently enquired into in a sepa- 
rate suit. It was held that sec. 27 of Act XXIII of 1861 was no bart tothe % 
hearing of a special appeal. It was alsoheld (per Stuart, C. J., Spankie,J., 
disseuting) that G was entitled to demand a set off, and that the lower 
Appellate Court should have enquired into the disputed items of the de- 
mand, and not have referred G to a separate suit in respect of those items. 
—7 N.-W. P. H.C. R., 127. 

If the cultivator suffers damagein execution of a decree of the Civil 
Court, he may sue and claim compensation for such damage ; but until such 
damage has been ascertained and decreed, it cannot be set-off against a 
claim for rent.—2 Agra H. C. R., Pt. II., 177. 

Under sec, 121, Act VIII of 1859, a defendant could not claim a set-off 
for damages in respect of an alleged breach of contract which bad not been 
ascertained ina suit brought against bim to recover the amount due on 
certain dishoneured hundis.-—3 Agra H.C. R., 43 and 97. 
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A and B were the proprietors of a jote, of which B leased balf of his 
share to C as mirasidar. The zemindar brought a suit for rent of the jote 
against A and B,and gota joint decree, in execution of which he putup the 
jote for sale. Cj; in order to save his mirasi right, paid the amount of the 
decrees before sale, and then sued Aand Bfor the amount so paid. Held 
that C was cntitled to recover, and that aclaim for rent by B against OC, 
but which C disputed, could not be admitted as an answer to C’s claim in 
the present suit or as a set-off, It is essential to the validity of a set-off that 
the debts should be mutual, due from and to the same parties and in the 
same right, Beng. Reg. VIII of 1819, sec, 13, and Beng. Act VIII of 1869 
sec. 62, discussed.— 2 C. L. R., 414. 

In a suit by & zemindar for arrears of rent, the defendant alleged that 
his tenure had been placed under the management of the Collector, and had 
so remained for a number of years, and that the Collector from money rea- 
lised by bim as manager had, in addition to satisfying all other claims of 
the plaintiff, paid the rents accruing, not only during the period of his 
management, but up to, and inclusive of the years the arrears of rent for 
which were claimed in the snit. The lower Court refused to consider the 
defendant’s plea, on the grourd that it was in the nature of a set-off, and 
that not. being a debt due from the plaintiff to the defendant, it was not 
such a set-off as could be allowed by the Court. Held that the plea was a 
plea of payment merely, and not in the nature of a set-off.—4 C.L.R., 296. 

In ascertaining the amount due for contribution in asuit by one of two 
persons jointly liable under a decree for rent, the Court is bound to take 
into consideration sums paid by the defendant, on former occasions, for rent 
in excess of his own share of the rent, although such sums are not claimed 
in his written statement, the sums paid not being in the nature of a set-off. 
—12 C.L. R., 539. 

Held that, according to the true construction of sec. 246 of Act X of 
1877, a purchaser under a sale in execution is not bound to enquire whe- 
ther the judgment-debtor had across-judgment of a higher amount such as 
would have rendered the order for exevntion incorrect. If the Court has 
jurisdiction, such purchaser is no more bound to enquire into the correct- 
ness Of aun order for execution, than he is as to the correctness of the judg- 
ment upon which execution issnes.—L. R., 13 I. A., 105, 

A had dealings with a firm consisting of afather and two sons, who 
carried on business jointly. Shortly after the father’s death the two bro- 
thers separated, and A dealt with each separately, having notice of the 
separation. A could not set off, against a claim made by one of the bro- 
thers in respect of the separate dealings between himself and A, a debt 
due to himself from the former joint concern.—1 Ind. Jur., N. S., 354. 

A widow is liable for a debt contracted by her hnsband. Snch debt 
may be set off against a debt due to her.—1 W. R., Mis., 23. 

A claim for rent cannot be pleaded as a set-off in asuit for money 
paid by the plaintiff on account of revenue to protect a lease in the nature 
of a mortgage held by him.—1 W. B., 297. 

In order to admit of a set-off being made when there are cross-decrees 
the parties must be the same,and the sum due under each decree or de- 
crees must be definite.—5 W, R., Mis., 12. 

A judgment-debtor is entitled to set-off a decree whether the judg- 
meut-creditor may or may not intend to object on appeal to the judgment 
debtor’s decree.—5 W.R., Mig., 52. 
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A set-off is not admissible in a suit for mesne-profits, which is not a 
suit for a debt within the meaning of sec. 121, Act V111 of 1859.—5 W. 
R., 160. 


Where execation of A’s decree against B was stayed, pending the pass~ 
ing of a decree in B’s cross-suit, held that no subsequent purchase of B's 
rights and interests in his cross-suit could be set up as a bar to A’s rights 
to attach the whole of the decree in the cross-suit, in execution of his 
decree against B.—7 W. R., 219. 


The decree must be under execution at the same time,—7 W, R., 535. 

In a suit for money claimed on account of the carriage of goods in 
which defendant pleaded non-indebtedness and a set-off on account of dam- 
age caused to the goods, held that defendant could not answer the claim 
with the set-off on account of damages ; though the extent, if any, to which 
defendant was entitled to draw back might be putin issue, after which it 
would still be open to defendant to bring an action against plaintiff for 
special damages.—10 W. R., 295. 


An award of private arbitration per se did not come under the provi- 
sions of sec, 209 of Act VIII of 1859, so as to be set-off against a decree of 
Court.—11 W.:.B., 144. 


S had against M in the Rungpore Court a decree for costs which he 
removed for execution to the Court of Beerbhoom. On this M applied to 
the latter Court, under sec. 209, Act VIII of 1559, for stay of execution 
pending the decision of another suit which he had brought against 8S. Held 
that, on the decision of the other suit, it onght to have been ascertained 
which party had a decree for the larger sum, and that execution should 
have been taken out by that party only, and for so much as should remain 
after deducting the smaller sum, which should have been entered on the 
decree for the larger sum.—12 W. R., 212. 


When a decree in favour of an appellant describes a set of costs as due 
by the appellant to the respondent, it means, not that any sum should be 
actually paid to the latter, but that the costs in question should be deducted 
from the gross amount decreed, and the remainder only recovered under 
the decree, sec. 209, Code of Civil Procedure, had no application in such 
a case,—12 W. R., 308. 


Where two parties have to recover sums from each other under the 
same decree (not cross-decrees), the party entitled to the lesser sum cannot 
be allowed to take out execution against the party entitled to the larger 
sum, and the Court is bound to qireet a set-off or to enter satisfaction of { 
the smaller sum upon the decree.—13 W. R., 106. 


Where a widow administering her husband’s estate sued to recover 
certain moveable property wrongly appropriated by her son, who pleaded a 
set-off on account of a claim against his father, held that defendant was 
rightly referred to a separate suit.—1l4 W. B., 136. 

Under sec. 121, Act VIIT. of 1859, a defendant, desirous of setting off 
against the claim of the plaintiff the amount of any payment made by him 
ou plaintiff's account, was bound to tender a written statement containing 
the particulars of his demand.—14 W. R., 473. 

A liquidated sum due on a bond is capable according to law, even with- 
out an agreement to that effect, of being set-off against sums dne for rent. 
16 W. R., 225. 


A Revenue Court acting under the provisions of sec. 24, Act X of 1859, 
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had jurisdiction to allow a set-off for any sums which the agent might 
either have paid to his principal directly, or used for the benefit of his 
principal with his sanction and authority.—18 W. R.,, 339. 

W here there are cross-decrees for possession and mesne-profits in res- 
pect to the same land, the earlier decree comprehending only a part of the 
land embraced in the latter, each party may take out execution and be en- 
titled to receive wasilat separately.—16 W. B., 256. 


A set-off cannot be allowed for costs not actually awarded as where a 
decree of the High Court gavethe successful appellant costs of that Court 
and of the lower Appellate Court, but omitted to award the costae of the 
first Court.—16¢ W. R., 308. 

A decree which is incapable of being enforced cannot be set-off againat 
a decree which is alive.—16 W. R., 308. 

Setting off an unascertained sum against another is a mode of settle- 
ment which, if suggested to the parties as a compromise, may with their 
assent, be a fit end of a litigation, but cannot properly be made the basis 
of a decree between hostile litigants.—17 W. R., 113; 10 B. L. R., 45. 


It is not equitable to allow a set-off againat a claim relating to a parti- 
cular account stated of a matter of another nature altogether.—17 W. 
R., 177. 

Where a Court makes two different awards of costs in one and the 
same decree, when it ought to have made a decree only for the difference 
between them, held that execution could only be taken out for the differ- 
ence between the two amounts awarded.—19 W.R., 187. 


Where a defendant claims a right of set-off arising out of one and the 
same transaction as that in which the snit originated, it is not equitable to 
drive him to a cross-suit : a decree under Act VIII. of 1859, sec. 195, and 
the latter portion of sec. 121, being of the same effect and subject to the 
same rules as if it had been made in a separate suit.—20 W. R., 410. 


An indefinite claim for damages in the nature of unascertained mesne- 
profits cannot be pleaded as a set-off against a specific claim for rent of 
later years. Such damages must be sued for separately. In a suit for rent 
a defendant has no right to set-off against the plaintiff’s claim money in 
deposit with the plaintiff, unless such money was due and payable to the 
defendant at the time the suit was brought.—22 W,,R., 1. 


In a suit for arrears of rent, where defendant pleaded that, under an 
arrangement between him and plaintiff's ancestors, payment had been made 
by him in cash or in kind, and asked for an account to be taken, the lower 
Court was held to have been wrong in decreeing the suit, on the ground 
that it could not go into evidence on a question of set-off in a rent-suit, and 
was bound to take an account.—23 W. R., 20. 


Plaintiffs, as being entitled collectively to an 1ll-anna share of the 
jumma of a talook, and alleging that they had obtained such portion of their 
share as the ]14-anna talookdars were liable for, sued the 2-anna sharer 
for what he ought to have contributed. The lower Appellate Court, finding 
that the defendant had a 2-anna share in the zemindari, as well as in the 
Shikmi, considered that the one right might be set-off against the other, 
and that the plaintiffs had consequently no claim against the defendant. 
Held that this conclusion was erroneons, for though there were in a certain 
sense opposing rights, still they were not mutual rights as between the par- 
ties to the present suit. The plaintiffs were entitled to get a 2- anna share 
of the jumma from the defendant and the 14-anna talookdars jointly, and 


856 CIVIL PROCEDURE CODE. [Sec. 111. 


the defendant was entitled to geta like share from these 14-anna talook 
dars and bimself jointly, but thedefendant had no right to set-off the debt 
thus due to him against the debt due tothe plaintiffs from the same per- 
sons.—23 W. B., 134. 

A, got a decree against B, who subsequently got a larger decree against 
A, which he sold to C, After that A execnted his decree, and put up B’s 
decree for sale and bought it himself. C then took out execution against A, 
who having unsuccessfully put ina claim under Act VIII. of 1859, sec. 246, 
brought a suit to have bis claim established, and the sale of B’s decree to C 
declared collusive. Both the lower Courts found that the sale was bona fide. 
Held that this finding could not be set aside on special appeal, but that, 
when C took out execution, A mightapply fora set-off under section 209,— 
24 W. R., 299. 

Sec. 195, Act VIII. of 1859, which enabled a defendant to obtain a 
decree against a plaintiff in respect of a counter-claim, was only applicable 
where defendant had been allowed to '“ set of’ ademand against plaintiff’s 
claim, and did not apply to a case where, in ascertaining a defendant’s li- 
ability for mesne-profits, deductions were allowed from the rent proved to 
have been received, in the nature of allowances made for costs of cultiva- 
tion or collection expenses.—25 W. R., 275. 

When the defence raises a cross-demand which is found to arise outof 
the same transaction as, and is connected in its nature with, the plaintiff’s 
suit, the defendant is entitled to have an adjndication of it, although it may 
not amount to a set-off under sec. 111 of the Civil Procedure Code. Bhagbat 
Panda v. Bamdeb Panda (I. L. R., 11 Cal. 557) relied on. Clark v. Ruthna- 
valoo Chetti(2 M. H. C. R, 296) referred to,—I, L. R., 16 Cal. 711. 


In asuitin which the plaintiff sued, as son of a deceased vakil, to 
recover the amount of a promissory note and bond executed by the defen- 
dant to his deceased father, the defendant alleged in his written statement 
that the plaintiff’s father had collected funds belonging to him, as his 
vakil, exceeding the amount due on the promissory note and bond and asked 
for a decree for the difference :— Held, (1) that the written statement must 
be regarded as a plaint in regard to the set-off and should have been stamp- 
ed accordingly : (2) that if the plaintiff claimed as the heir and represent- 
ative of his father the set-off was rightly pleaded ; (3) that when a memo- 
randum of appeal is insufficiently stamped the deficient stamp duty should 
be levied by the Appellate Court.—15 Madr. 29. 

In a suit bronght by the plaintiff to recover Rs. 36-7-9 from the de- 
fendant, under the Small Cause jurisdiction of a Subordinate Judge, the 
defendant claimed to set-off Rs. 72, which exceeded the pecuniary juris-. 
diction of the Judge as a Small Cause Judge. On reference to the High 
Court, held that the set-off might be pleaded by the defendant. The Judge 
would exercise his Small Cause Court jurisdiction in trying the claim of 
the plaintiff and his ordinary jurisdiction in trying the set-off.—12 Bom. 31. 


A written statement containing a claim of set-off is chargeable with 
the court-fee which would be payable on a plaint of that nature.—13 
Bom, 672. 

The provision of the Code, sec. 111, does not take away from parties 
any right to-set-off, whether legal or equitable, which they would have had 
independently of that Code. And such right exists, not only in cases of 
material debts and credits, but also where cross-demands arise out of the 
same transaction, or are so connected in their nature and circumstances as 
to make it inequitable that the plaintiff should recover, and the defendant 
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should be driven toa cross suit, (2 M. H. C. R., 296 and 4M. H. C. R.,120 
followed.)—I. L. R., 11 Cal. 557. Also 7 Al. 284. 


The provisions of Act X. of 1877 do not give the right to set-off claims 
for unliquidated damages, but that Act does not take away any right of set- 
off, whether legal or equitable, which parties to a suit would have in- 
dependently of its provisions.—4 Bom. 407. 


Where, in a suit for the price of goods sold and delivered, the defen- 
dant admitted that there was a sum of Rs. 1,159-12 due by him to the plain- 
tiff, but sought to set-off the sum of Rs. 972 as damages sustained by him 
by reason of the non-delivery of some of the goods contracted for : Held 
that as the claim of the defendant against the plaintiff was connected with 
the same transaction, and arose out of one and the same contract, as that in 
respect of which the plaintiff’s suit was brought, aud as the arnount of the 


defendant's claim was capnble of being immediately ascertained, the defen- 
dant might set-off his claim.—4 Bom. 407. 


The usufructuary mortgagee of certain lands sued the mortgagor for 
the money due underthe mortgage. The mortgagor alleged that the mort- 
gagee had committed waste, and was liable to him for compensation, which 
he claimed to set-off. Held that, under Act X. of 1877, sec. 111, the amount 
of such compensation could not be set-off.—2 Al. 252, 


The heirs to M, deceased, appointed A, one of the heirs, manager of 
M’s estate with a view to the payment of the debts due by the deceased. A 
creditor of the deceased sued his heirs to recover his debt, and obtained a 
decree, in execution of which the share of Z, one of the heirs in M’s landed 
estate, was sold. The sale-proceeds exceeded Z’s share of such debt, and 
she sued the other heirs for contribution in respect of the difference. The 
defendants claimed «a set-off in respect of Z’s share of the liabilities of M’s 


estate which had been satisfied by A as manager. Held that the set-off claim- 
ed could not be entertained in such suit.— 5 Al. 299. 


The defendant was lessee from Government of a bridge of boats over 
the Ganges under a lease for five years, the consideration for which was 
payable by instalments extending over the term of the lease. The lease 
eontained, amongst other provisions one to the effect that the Government, 
if it saw fit at the expiration of the lease to farm the bridge to any other 
contractor, should be bound to take over the lessee’s plant at a fair valua- 
tion to be determined by arbitration; and another clause provided that 
“should the Government, however, see fit to cancel the lease during its 
currency with a view to sabstitute a pontoon bridge, or for any other cause 
for which the lessee is not responsible he will be entitled to compensation 
from Government for all losses.’”’ The lessee died before the expiration of 
the lease, and the Magistrate of the District, acting on behalf of the Gov- 
ernment, proceeded to deprive hia representatives of the use of the bridge 
and to seize the stock and materials, The Magistrate then directed two 
persons to assess the value of the stock, which was ultimately fixed at Rs. 
10,900. The Magistrate added a percentage, bringing the total amount 
up to Rs. 12,100 ; and a suit was filed on behalf of Government against 
the representatives of the deceased lessee giving creditto the defendants 
for such amount, and claiming the balance due in respect of the last two 
instalments under the contract. Held that the sum of Rs. 12,100 assessed 
in the manner above described could not strictly be regarded as a set-off. 
The suit was one for balance of account and the defendants were entitled 


to dispute the correctness of the plaintifi’s estimate of the item allowed in 
their favor.—13 Al. 296. 
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See J. L. B., 15 Madr. 290, noted under sec. 2 of the ,Transfer of Pro- 


perty Act. ; : 
112. Except as provided in the last 


No written statement to preceding section, no written statement 
be received after firat ° 3 
shall be received after the first hearing 


hearivug. 
° of the suit : 


Provided that the Court may, at any time, require a 
written statement or additional written 


Provinces: statement from any of the parties, and 


fix a time for presenting the same : 
Provided also that a written statement, or an additional 


written statement, may, with the permission of the Court, 
be received at any time for the purpose of answering written 


statements so required and presented. 
Noves, 

This section applies to Provincial Small Cause Courts. 

Counsel for defendant applied to be allowed to file an additional written 
statement. PHear, J., said that, in such cases, the Court would makea 
great difference between the case of an application by the plaintiff, and 
that of an application by the defendant. Tho plaintiff would not be allow- 
ed to file an addition:l written statement in such a case as the present ; but 
although the filiug of such an additional written statement as that now 
sought to be filed by the defendant would rightly be the subject of strong 
comment by the plaintiff at the hearing, still the Court would grant the 
application of the defendant upon the conditions that the defendant pay the 
costs of this application and of filing the additional written statement, and 
that he furnish the plaintiff with a copy of the additional written state- 
ment free of charge.—3 B. L. R., App. 11. 

An application was made by the defendants for an order under sec, 124, 
Act VIIT. of 1859, directing the removal from the file, or the amendment 
of, the plaintifi’s written statement, on the ground that it contained irre- 
levant matter, namely, letters containing an offer made by the defendants 
without prejudice. Macruerson, J., ordered the paragraphs relating to the 
offer to be struck out.—12 B. L. R., App. 19. 

A Court was held not to have done wrong in admitting & supplemental 
written statement which it had called for under sec. 122, Civil Procedure 
Code, 1859, which did not add to or vary the plaintiff’s claim.—11 W.R., 71. 

Interrogatories are not in this country to be framed to anticipate or 
supply defects of pleading or to ascertain the case of the other side. Where 
the pleading of either party is too vague, the Court may call for a further 
or faller written statement, or may frame and record issues until the case 
raised by the pleadings is ascertained with sufficient clearness. A plaintiff 
may interrogate with a view to obtain information or admission in support 
of his own case, and this right extends not only to his original case, but 
also to any answers which he has to make to the defendant’s case, subject 
to the qualification (inter alia) that the interrogatories must be directed to 
@ case on which the plaintiff has already determined and to which he haa 
committed himself. He cannot be allowed to put fishing questions in order 
to try whether he can discover any flaw in the defendant’s case or suggest 
any answer ta it.—I. L. R., 17 Cal. 840. 
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113. If any party from whom a written statement is 
Pidkescee when ede “AO. required fails to present the same 
faila to present written Within the time fixed by the Court, the 
Gatement called for by Court may pass a decree against him, or 
make such order in relation to the suit 

as it thinks fit. 

Nore.--This section applies to Provincial Small Cause Courts. 

114. Written statements shall be as brief as the nature 
Frame of written state. Of the case admits, and shall not be argu- 
ments. mentative, but shall be confined as much 
as possible to a simple narrative of the facts which the party 
by whom or on whose behalf the written statement is made 
believes to be material to the case, and which he either admits 

or believes he will be able to prove. 


Eivery such statement shall be divided into paragraphs 
numbered consecutively, and each paragraph containing, as 
nearly as may be, a separate allegation. 

LES. 

This section applies to Provincial Small Cause Courts. 

The plaintiff in a suit went on a pilgrimage after he had been ordered 
to file a written statement, but without having filed it. Not having re- 
turned when the case was on the board, his son applied, under secs. 28 and 
323 of Act VILLI. of 1859, for leave to verify and file a statement, alleging 
himself to be interested as a reversioner. The application was refused Sfeld 
that a third party will not be allowed to verify and filo a written statement 
for a plaintiff who has culpably neglected to tile one hiniself.—Bourke’a 
Rep. (O. C.) 153. 

To asuit, brought in 1883, for redemption of a mortgage made in 1853, 
of villages in Oundh, subsequently included in the mortgagee’s talukdari 
estate and sanad, the defence was that, the mortgayor having brought a 
suit in 1864 to redeem, and not having appeared at the hearing, iu persou 
or by pleader, judgment was passed, the mortgagee having appeared to 
defend against the plaintiff under sec. 114 of Act VIII. of 1359. Held that, 
although the plaintiff, who had claimed in the prior suit the under-pro- 
prietary right in virtue of a sub-settlement, claimed in the present suit the 
superior proprietary right, the difference in the mode of relief claimed did 
not affect the identity of the cause of action, which was, in both cases, the 
refusal of the right to redeem; and that under sec. 114 of the Act the 
judgment of 1864 was final.—I. L. R., 15 Cal. 422. 


115. Written statements shall be signed and verified in 
Written statementsto bob the manner hereinbefore provided for 
signed and verified. signing and verifying plaints, and no 
written statement shall be received unless it be so signed and 
verified. 
Nores. 
This section applies to Provincial Small Catise Courts. 
See I. L. R., 6 Al. 626, noted under sec. 5}. 
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116. If it appears to the Court that any written state- 

ae ment, whether called for by the Court 
ower of Court as to ° 

argumentative, prolix, or OF spontaneously tendered, is argumen- 

written state’ tative or prolix, or contains matter irre- 

levant to the suit, the Court may amend 

it then and there, or may, by an order to be endorsed there- 

on, reject the same, or return it to the party by whom it was 

made for amendment within a time to be fixed by the Court, 

imposing such terms as to costs or otherwise as the Court 


thinks fit. 


ment, 


When any amendment is made 
of amend- 4 nder this section, the Judge shall attest 
it by his signature. 
When a statement has been rejected under this section, 
the party making it shall not present 
another written statement, unless it be 
expressly called for or allowed by the Court. 
Nores. 

This section applies to Provincial Small Cause Courts. 

See 3 B. L. R., App. 11 and 12 B.L.R., App. 19, noted under sec. 112. 


Effect of rejection. 


CHAPTER IX. 
Or THE EXAMINATION OF THE PARTIES BY THE COURT. 
117. <Atthe first hearing of the suit, the Court shall 
Gocdaen aoc, eoheited ascertain from the defendant or his plea- 
allegations in plaint and der whether he admits or denies the al- 
written statements admit- Jemations of fact made in the plaint, and 
ted or denied. ° : 
shall ascertain from each party or his 
pleader whether he admits or denies such allegations of fact 
as are made in the written statement (if any) of the opposite 
party, and as are not, expressly or by necessary implication, 
admitted or denied by the party against whom they are made. 
The Court shall record such admissions and denials. 
Notr.—This section applies to Provincial Small Cause Courts. 
118. At the first hearing of the suit, or at any subse- 
Oral examination of party, quent hearing, any party appearing in 
or o.mpanion of himself or person or present in Court, or any per- 
his pleuder. son able to answer any material ques- 
tions relating to the suit by whom such party or his pleader 
is accompanied, may be examined orally by the Court; and 
the Court may, if it thinks fit, put, in the course of such ex- 
amination, questions suggested by either party. — 
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Nores. 
This section applies to Provincial Small Cause Courts. 


Where defendants summoned under sec. 41, Act VIII of 1859, did not 
appear on the day fixed for them to appear and auswer, and their reasons 
for non-attendance not having been considered sufficient, they were not 
allowed to appear in the case, held that the Court of first instance was jus- 
tified in disposing of the case in their absence, and that sec. 125, Act VIII 
of 1859, contemplates a case in which a party who has appeared at the pro- 
per time afterwards appears by pleader.—12 W. R., 207, 

119. The substance of the examination shall be reduced 
Substance of examination tO writing by the Judge, and shall form 
to be written. part of the record. 


120. Ifthe pleader of any party who appears by a 
Consequence of refusnt Pleader refuses or is unable to answer 
or inability or pleader to any material question relating to the 
rp suit which the Court is of opinion that 
the party whom he represents ought to answer, and is likely 
to be able to answer if interrogated in person, the Court may 
postpone the hearing of the suit to a future day, and direct 
that such party shall appear in person on such day. 

If such party fails, without lawful excuse, to appear in 
person on the day so appointed, the Court may pass a decree 
against him or make such order in relation to the suit as it 
thinks fit- 


Note.—This section applies to Provincial Small Cause Courts. 


CHAPTER &X. 
Or DISCOVERY, AND OF THE ADMISSION, INSPECTION, PRODUC- 
TION, IMPOUNDING, AND RETURN OF DOCUMENTS. 


121. <Any party may, at any time, by leave of the 

Power to deliver interro. Court, deliver, through the Court, in- 

. terrogatories in writing for the exami- 

of the opposite party, or, where there are more oppo- 

parties than one, any one or more of such parties, witha 

note at the foot thereof, stating which of such interrogatories 
each of such persons is required to answer: 


Provided that no party shall deliver more than one set 
of interrogatories to the same person without the permission 
of the Court, and that no defendant shall deliver interroga- 
tories for the examination of the plaintiff unless such defend- 
ant has previously tendered a written statement, and such 
statement has been received and placed on the record. 
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Nores. 

This section applies to Provincial Small Cause Courts, : 

Sec. 121 of the Code of Civil Procedure contemplates (1) leave to 1n- 
terrogate, and (2) the service of the interrogatories through the Court. It 
is the duty of the Court under that section to determine whether the ap- 
plicant should be allowed to interrogate the other side, but not to deter- 
mine at that stage what question the party interrogated should be com pel- 
led to answer, Where an ez parte order is made inchambers giving leave 
to interrogate, the party ordered to answer has a right to come into Court 
to have the order set aside if the case is one in which interrogatories should 
not have been allowed. When an order for the administration of imterro- 
gatories is properly made, a party objecting to the interrozatories admin- 
istered may, at his peril, omit to answer the interrogatories to which he 
objects ; but the more prudent course is to file his affidavit in anuswor, 
stating it in his objections to answer such questions as he objects to. W here 
interrogatories are scandalous, ot in any way an abuse of the process of the 
Court, the Court may interfere at any stage. The power given to the Court 
by sec. 36 should not be exercised except in extreme cases.— I. L. R., 5 Cal. 
707;5 C. L. B., 509. : 

The question as to whether the Courts below have exercised a proper 
discretion in dismissing a suit under sec. 136 of the Civil Procedure Code 
is one into which the High Court will not enter on special appeal. When 
interrogatories are delivered with the leave of the Court under sec. 121 of 
the Procedure Code, and the Conrt orders such interrogatories to be 
answered within 10 days under sec. 126, there is virtually an order passed 
under the provision of Chapter X of the Code; and consequently, upon the 
party interrogated failing to comply with such order, the Court has the 
power to pass an order under sec. 136,—10 Cal. 505. 

Omission to answer interrogatories, delivered after lenve granted under 
sec. 121 of the Civil Procedure Code, does not render the party so omit- 
ting to answer liable to have his defence struck ont under sec, 136 of the 
Code. Lalla Debi Pershad v. Santo Pershad, I. L. R., 10 Cal. 505, over- 
ruled.—18 Cal. 420. 

See I. L, R., 17 Cal. 840, noted under sec. 112. 


122. Interrogatories delivered under section 121 shall 
be served on the pleader (if any) of the 
party interrogated, or in the manner 
hereinbefore provided for the service of summons, and the 
provisions of sections 79, 80, 81, and 82, shall, in the latter 
case, apply, so far as may be practicable. 
Note —Thie section applies to Provincial Small Cause Courts. 
123. The Court, in adjusting the costs of the suit, shall, 
Inquiry into propriety of at the instance of any party, inquire or 
exhibiting interrogatories. cause inquiry to be made into the pro- 
priety of delivering such interrogatories ; and if it thinks that 
such interrogatories have been delivered unreasonably, vexa- 
tiously, or at improper length, the costs occasioned by the 
said interrogatories and the answers thereto shall be borne by 
the party in fault. 


Norr.—This:section applies to Provincial Small Cause Courts. 


Service of interrogatories. 
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124. If any party toa suit be a body corporate or a 
BServiceof interrogatories JOInt-stock company, whether incorpo- 
on officer of corporation or rated or not, or any other body of per- 
ps ais sonsempowered by law to sue or be sued, 
whether in its own name or in the name of any officer or other 
person, any opposite party may apply to the Court for an 
order allowing him to deliver interrogatories to any member 
or officer of such corporation, company, or body, and an order 
may be made accordingly. 
Norte.—This section applies to Provincial Smal] Cause Courts, 


Any party called upon to answer interrogatories, 
. to refuse to an. Whether by himself or by any such mem- 
interrogatories as ber or officer, may refuse to answer any 
erence interrogatory on the ground that it is 
irrelevant, or is not put bona fide for the purposes of the suit, 
or that the matter inquired after is not sufficiently material 
at that stage of the suit, or on any other like ground. 
Nots.—This section applies to Provincial S. C. Courts. 
126. Interrogatories shall be answered by affidavit to 


Time for filing affidavit be-filed in Court within ten days from 


in answer. the service thereof,or within such further 
time as the Judge may allow. 
Nores. 


This section applies to Provincial Small Cause Courts. 

Where in an affidavit of documents, privilege is claimed for a corres- 
pondence on the ground that it contains instructions and confidential com- 
munications from the client (the plaintiff) to his solicitor, it must appear 
not merely that the correspondence generally contains instructions, &c., 
but that each letter contains instructions or confidential communications to 
the attorneys with reference to the conduct of the suit, Bewicke v. Grahem, 
7 Q. B. D., 400, followed,—I. L. B., 12 Cal. 265. 

Soe I. L. R., 10 Cal, 505, noted under sec. 121. 

127. If any person interrogated omits or refuses to 
___sedure where party ®NSwer, or answers insufficiently, any 
\iss to answer sufficient- interrogatory, the party interrogating 

may apply to the Court for an order re- 
quiring him to answer, or to answer further, as the case may 
be. And an order may be made requiring him to answer, or 
to answer further, either by affidavit or by viva-voce examina- 
tion, as the Judge may direct: Provided that the Judge shall 
not require an answer to any interrogatory which in his opi- 
nion need not have been answered under Section 125. 

Norr.—This section applies to Provincial Small Cause Courts. See I. 
L. R, 18 Cal. 420, noted under sec. 121. 
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128. Either party may, by a notice through the Court, 
Power to demand admia. Within a reasonable time not less than 
sion of genuineness of do- ten days before the hearing, require the 
SuEtenth: other party to admit (saving all just ex- 
ceptions to the admissibility of such document in evidence) 
the genuineness of any document material to the suit. 


The admission shall also be made in writing, signed by 
the other party or his pleader, and filed in Court. 


If such notice be not given, no costs of proving such 
document shall be allowed, unless the Judge otherwise orders. 


If such notice is not complied with within four days after 
its being served, and the Judge thinks it reasonable that the 
admission should have been made, the party refusing shall 


bear the expense of proving such document, whatever may be 
the result of the suit. 


Note.—This section applies to Provincial Small Cause Courts. 


129. The Court may, at any time during the pendency 
Power to order discovery therein of any suit, order any party to 
oP documeny. the suit to declare by affidavit all the 
documents which are or have been in his possession or power 
relating to any matter in question in the suit, and any party 


to the suit may, at any time before the first hearing, apply to 
the Court for a like order. 


Every affidavit made under this section shall specify which 
Affidavit in anewer to (if any) of the documents therein men- 


order. tioned the declarant objects to produce, 
together with the grounds to such objection. 


; Notes, 
This section applies to Provincial Small Cause Courts, 


In a suit brought by two Mahomedan parda-nashin ladies for recovery 
of immoveable property by right of inheritance, an order was passed under. 
sec. 129 of the Civil Procedure Code, requiring the plaintiffs to declare ky‘, 
affidavit “ all the papers connected with the points at issue in the cas — 
which were or had been in their possession or control.” After sore ir 
effectual proceedings, the plaintiffs were peremptorily ordered to file their 
affidavit on a certain date. On that date an affidavit was filed on their be- 
half by their brother and mukhtear, with a list of their documentary evi- 
dence ; but the affidavit and list was considered defective upon several 
grounds, one of which was that it ought to have been made by the plain- 
tiffs personally. Further time was then given to the plaintiffs to amend 
these defects, and ultimately they filed an affidavit purporting to be made 
by them personally, praying that the Court would have it verified in any 
manner thought proper, provided that their parda-nashini were not inter- 
fered with. The Court, under sec. 316 of the Code, dismissed the suit for 
want of prosecution, in consequence of the orders under sec. 129 not having 
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been complied with, though ample opportunity had been given to the 
| alain and no sufficient ground for non-compliance had been shown, 

eld, without going into the question of the sufficiency or non-sufficiency 
of the action of the plaintiffa with regard to the orders made under sea, 
129 of the Code, that, looking at the disabilities of the plaintiffs and the 
circumstances of their suit, the case was not one in which it waa expedient 
to enforce the liability to which they might have exposed themselves under 
the peculiar provisions of sec. 136.—I. L. R., 8 Al 265. 


1380. The Court may, at any time during the pendency 
Power to order produce. therein of any suit, order the production 
tion of documents daring by any party thereto of such of the do- 
ces cuments in his possession or power relat- 
ing to any matter in question in such suit or proceeding as 
the Court thinks right; and the Court may deal with such 

documents when produced in such manner as appears just. 

Notes. 
This section applies to Proviacial Small Cause Courts. 


Under sec, 622 of the Code of Civil Procedure, interlocutory orders 
passed under sec. 337 refusing applications for the issue of a commission 
to examine witnesses, or, under sec, }30, directing the production of docus 
ments, cannot be revised.—I. L. R., 9 Madr. 256. 


Onder sec, 130 of the Civil Procedure Code (Act X of 1877), a Judge 
has no discretion to refuse to allow inspection of documents relating to 
matters in question in a sait, provided they are not privileged. Confidene 
tial communications between principal and agent relating to matterain a 
suit are not privileged, Held in a suit for an injanction to reatrnin the de- 
fendant fram using certain trade-marks that telegramsand letters between 
the plaintiff’s firm in London and their managing Agent in Bombay, re- 
Iuting to the subject-matter of the suit, were not privileged.— Bnatroa w. 
White (L, R., 1 Q. B. D. 423) and Anderson v. Bank of British Columbia 
CL. R., 2 Ch. D. 644) followed.—2 Bom. 453. 


131. Any party toa suit may, at any time before or at 
Notice to produce for the hearing thereof, give notice through 
inepection documents re- the Court to any other party to produce 
aa a a any specified document for the inspec- 
tion of the party giving such notice or of his pleader, and to 
permit such party or pleader to take copies thereof. , 


No party failing to comply with such notice shall after- 
_ neeofnon-com- wards be at liberty to put any such docu- 
with such uorice. ment in evidence on his behalf in such 
suit, uniess he satisfies the Court that such document relates 
only to his own title, or that he had some other and sufficient 
cause for not complying with such notice. 
Wotes. 
This section applies to Provincial Small Cause Courts. 
If a notice under sec. 131 of the Civil Procedure Code be not answered 


@s provided by sec. 132, the party. seeking the inspection of documents 
109 
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may apply for an order under sec. 133, and his application must be support- 
ed by an affidavit. The Court has no jurisdiction to pass an order under 
sec. 136, unless the provisions of sec. 134 are strictly complied with,—I. 
L. R., 14 Cal, 768, 

Before the. Court will make an order ander sec. 133 of the Code of 
Civil Procedure, the preliminary steps mentioned in sec, 131 must be taken 
by the party applying for the order.—10 Cal, 56. 


132. The party to whom such notice is given shall, 
within ten days from the receipt there- 


Part receiving such . 
notice to deliver notice Of, deliver through the Court to the party 


when and where inspection piving the same a notice stating a time, 
may be had. eae 2 
within three days from such delivery, at 
which the documents, or such of them as he does not object to 
produce, may be inspected at his pleader’s office or some other 
convenient place, and stating which (if any) of the documents 
he objects to produce, and on what grounds. 
Note. 
This section applies to Provincial Small Cause Courts. 
Defendant was owner of certain cotton-ginning factories at and near 
A in the mufassal, and had also a place of business in Bombay. He en- 
tered into a contract in Bombay with the plaintiff to gin certain cotton of 
the plaintifi’s at the said factories of the defendant in the mufagsal. Plain- 
tiff brought a suit for damages for the breach of this contract, and demand- 
ed inspection, in Bombay, of all the defendant’s books relating to the busi- 
ness of the said ginning factories belonging to the defendant. The defend- 
ant was willing to give the inspection asked for, butecontended that it 
should be had at A, where all the books in question were kept, and object- 
ed to bringing the books down to Bombay, as demanded by the plaintiff. 
ileld that the contract, though made in Bombay, having been intended to 
be performed at a considerable distance from Bombay, at and near A, 
whero the business of ginning was conducted, and where the books relat- 
ing to the said business were kept, A was the proper place at which to give 
inspection.—I. L. R., 5 Bom. 467. 
133. If any party served with notice under section 131 
Application for order of Omits to give notice under section 132 of 
inspection. the time for inspection, or objects to give 
inspection, or names an inconvenient place for inspection, the 
party desiring it may apply to the Court for an order of in- 


spection. 
Notes. 

This section applies to Provincial Small Cause Courts. 

Letters written by one of the defendant’s servants to another, for the 
purpose of obtaining information with a view to possible future litigation, 
are not privileged, even though they might, under the circumstances, be 
required for the use of the defendant’s solicitor, In order that privilege 
may be claimed, it must be shown on the face of the affidavit that the do- 
cuments were prepared or written merely for the use of the solicitor.—Il. L. 
R, 11 Cal. 655. 

See I. L. R., 10 Cal. 56, noted under sec, 131. 
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134. Except in the case of documents referred to in 
Ap} lication to be found- the plaint, written statement, or affidavit 
ed on affidavit. of the party against whom the applica- 
tion is made, or disclosed in his affidavit of documents, such 
application shall be founded upon an affidavit, showing (a) of 
what documents inspection is sought, (6) that the party apply- 
ing is entitled to inspect them, and (c) that they are in the 
possession or power of the party against whom the application 
is made. 
WNote.—This section applies to Provincial Small Cause Courts. 


135. If the party from whom discovery of any kind or 


inspection is sought objects to the same 
Power to order issue or . ; f di ; 
question on which right to Or any part thereof, and if the Court is 
discovery dependstobe first gatisfied that the right to such discovery 
determined. . . : 

or inspection depends on the determina- 

tion of any issue or question in dispute in the suit, or that, 

for any other reason, it is desirable that any such issue or 

question should be determined before deciding upon the right 

to the discoyery or inspection, the Court may order that the 

issue or question be determined first, and reserve the question 
as to the discovery or inspection. 
Notes. 

This section applies to Provincial Small Cause Courts. 

The intention of sec. 135 of the Civil Procedure Code (Act X of 1877) 
is to give the Court the power of raising and determining an issue for the 
exclusive purpose of deciding the right to discovery of evidence which ig 
to be used at the trial, and therefore, from the nature of the case, before 
the hearing of the cause. It should be a rule of practice that, when an 
order is made under sec, 135 of the Civil Procedure Code (Act X of 1877) 
by the Judge in chambers, the suit should be set down for the trial of the 
particular issue as well as of the cause itself when it comes to a hearing 
before the same Judge.—I. L. B®, 6 Bom. 572. 

In a suit for specific performance of a contract to purchase an indigo- 
factory, the defendant denied that the agreement relied on was final, and 
alleged that the plaintiff had induced him to sign the agreement by means 
of representations regarding the nature, the extent, the value, and the net 
income of the property, all of which representations the defendant charged 
were false and fraudulent to the knowledge of the plaintiff. The plaintiff 
in his affidavit of documents set out a list of title-deeds evidencing his title 
to, and the books of accounts and other papers and documents relating to, 
the property agreed to be purchased, and these he claimed to withhold 
from the defendant’s inspection, on the ground that they were not suffici- 


ently material at that stage of the suit. Meld that the documents were not 
protected.—10 Cal. 808. 


136. If any party fails to comply with any order under 
Consquenves of failure to this chapter to answer interrogatories, or 
answer or give inspection. for discovery, production, or inspection, 
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which has been duly served, he shall, if a plaintiff, be liable 


to have his suit dismissed for want of prosecution, and, if a 
defendant, to have his defence (if any) struck out, and to be 
placed in the same position as if he had not appeared and 
answered ; 


and the party interrogating, or seeking discovery, pro- 
duction, or inspection, may apply to the Court for an order 
to that effect, and the Court may make such order accordingly- 


Any party failing to comply with any order under this 
chapter, to answer interrogatories, or for discovery, produc- 
tion, or inspection, which has been served personully upon 
him, shall also be deemed guilty of an offence under section 
188 of the Indian Penal Code. 

Wote, 


This section applies to Provincial Smal} Cause Conrts, 

A defendant failing to comply with an order to answer interrogatories, 
the Courta, under sec. 136 of the Civil Procedure Code, struck out his de- 
fence, and proceeding ex parte, passed a deeree against him. Held that the 
decree could not be treated, in respect of the remedy by appeal, as an ex 
parte decree, and, therefore, under the ruling in Lal Singh vw Kunjan, (1. 
L. R., 4 Al 387) not appealable, but that an appeal would lie from the de- 
oree.—I. L. R., 7 Al. 159. 

The powers given to the Court by Act X of 1877, rec. 136, shonld not 
be exercised except in extreme cases.—5 Cal. 707; 5 C. L. H., 509. 


Where a defendant neglects to comply with an order for production 
and inspection, the Court will, aluhough in the last resort, order his defence 
to be struck out,—9 Cal. 923. 

The High Courts in India possess the power of enforcing obedience to 
their orders by attachment for contempt. An order for attachment for 
eontempt is not an order in exercise of the High Court’s civil jurisdiction, 
and therefore does not come within the provision of sec. 591 of the Civil 
Procedure Code. Contempts are in the nature of offences, and therefore, 
under sec. 15 of the Letters Patent, 1465, an appeal lies from an order of 
committal for contempt. In dealing with an appeal from such an order, 
the Appellate Court will not go behind the order, the disobedience to which 
constitutes the contempt.—7 Bom. 5. 

Under the aurhority conferred by the Charters of the Supreme Conrts, 
and continued by their own Letters Patent, the High Courts in India pos- 
sexs the power of enforcing obedience to their orders by committal for con- 
tempt, As regurda the High Courts in India, the remedies provided by sec. 
136 ot the Civil Procedure Code (Act X of 1877) in cases of disobedience 
toan order of Court may be regarded as cumulative. They subject the 
offender to particular liubilities ior his contumacy, but do not extinguish 
the Court’s power of constraining him to obedience. An application may 
propertly be made iv Court to commit for contempt of an order made in 
Chambers.—7 Bom. 1. 


Seo I. L. R, 10 Cal. 505 ard 18 Cal. 420, noted under seo. 121; 14 Cal. 
368, noted under sec. 131; 8 Aj. 265, noted under sec, 129, 
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13'7. The Court may of its own accord, and may in its 
ery ere discretion upon the application of any of 
trom itsiwn records the parties to a suit, send for, either from 

SREP EOF REE Ont: its own records or from any other Court, 
the record of any other suit or proceeding, and inspect the 
same. 


Every application made under this section shall (unless 
the Court otherwise directs) be supported by an affidavit of 
the applicant or his pleader, showing how the record is ma- 
terial to the suit in which the application is made, and that 
the applicant cannot, without unreasonable delay or expense, 
obtain a duly authenticated copy of the record, or of such 
portion thereof as the applicant requires, or that the produc- 
tion of the original is necessary for the purposes of justice. 


Nothing contained in this section shall be deemed to en- 
able the Court to use in evidence any document which, under 
the Indian Evidence Act, 1872, would be inadmissible in the 
suit. 

Notes. 

This section applies to Provincial Small Cause Courts, 

Held that declarations made in pleadings in suits instituted before the 
Code of Civil Procedure came into operation are inadmissible ar evidence 
of the facts stated therein. Held also that a Civil Court which inapects the 
record of another case, under sec. 138 of Act VIIT of 1859, can only ure ag 
evidence such documents as are otherwise unobjectionable, and admissible 
for or against either of the parties to the suit.—2 Bom. H.C. R., (A. C.) 
861; 2ud Ed, 341. 

A Court had no discretion to refuse to send records which had been 
sent for by another Civil Court under sec. 138 of Act VIII of 1859.—4 C, 

. R., 36. 

A Judge may send for and inspect any document filed with any record 
in his Conrt ; and there is nothing in the Code of Procedure to prevent his 
basing hia decision, wholly or mainly, on such document —1 W. R., 63. 

Under sec, 138 a Court was not bound to send for the whole record, 
but only for such papers as might be specially mentioned in the applica- 
tion.—W. R., 1864, 272. 

A Judge was not bound, under sec. 138, Act VIII of 1859, upon the 
application of any of the parties to a suit, to send for the record of any 
other suit.—7 W R,109; 18 W. R.,, 13. 

In a suit op «a registered bond iu which defendant asked the Conrt te 
send for the registration books, with a view to prove the non-existence of 
the bond at the time it parnorted to be certified, held that, as defendant 
had failed to sammon the Deputy Registrar, it was not necerrary for the 
rs udge to use the discretion given in sec. 138, Act VIII of 1859.—14 W. 

-» 302, 

A cazee’s book is not strictly an official record. Before a document 

could beinapected ander the provisions of sec. 138, Code of Civil Procedure, 
'” ” applied to Appellate as well as Original Oourts, the Court was bouny 
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to see whether it came under the description of a public record.—15 W. 
B., 173. 

Where a specific title has been-alleged but not proved, and the plain- 
tiff endeavours to succeed in the first Court or second Court of Appeal upon 
title by twelve years’ adverse possession, he must be prepared to show that 
this other title by twelve years’ adverse possession was raised in the Court 
of first instance, with sufficient clearness toeenable his adversary to under- 
stand that he claimed to succeed as well by twelve years’ adverse posses-~ 
sion as by the specific title alleged. In all cases in which parties apply 
for a summons to compel the attendance of witnesses, or a summons to 
produce documents, or apply to have a document sent for under sec. 137 of 
the Code of Civil Procedure, the Court ought not to refuse such application, 
merely because, in its opinion, the witnesses cannot be present, or the docu- 
ments cannot be produced, before the termination of the trial.—I, L. R., 7 
Cal, 560. 


138. The parties or their pleaders shall bring with them, 
Documentary evidence to 20d have in readiness at the first hear- 
be in rediness at frst hear- ing of the suit, to be produced when 
ane: called for by the Court, all the docu- 
mentary evidence of every description in their possession or 
power, on which they intend to rely, and which has not al- 
ready been filed in Court, and all documents which the Court 
at any time before such hearing has ordered to be produced. 
Wotes. 

This section applies to Provincial Small Cause Courts. 

Although in cnstom the ghatwali tenure descended from father to son, 
no succession was legal or valid till confirmed by the zemindar, and repor- 
ted by him to the Government authorities, Where Government has dis- 
pensed with the services of the ghatwals, the zamindar is under no obli- 
gation to continue to appoint, and may, on @ vacancy occurring, settle the 
tenure as he pleases. Parties are required to have with them in Court, at 
the first hearing of the suit, all their documentary evidence, but need not 
file it then, unless it is called for.—1l B. L. R.,(A. C.) 120; 10 W. R., 179. 

By sec. 128 of Act VIII. of 1859, it was not necessary to file with the 
plaint all the documents that the plaintiff intended to give in evidence, A 
document which is to be given in evidence need not be translated previous 
to the hearing of the case.—Bourke’s Rep., (O. C.) 91; Cor. 151. 

This section applies to documenta which have been produced at the 


filing of the plaint but not filed, and in this way is not incompatible with 
sec. 39.—1 Hyde’s Rep., 145. 


Documents produced in Court under sec, 128, Act VIII. of 1859, be- 
daar pon and by reason of their prodaction, exhibits in the case.—8. W- 

Under sec. 128, Act VIII. of 1859, the parties, thongh not entitled as 
of right to adduce fresh documentary evidence after the issues in the case 
are settled, may yet tender such evidence, stating the grounds upon which 
it was not tendered at an earlier stage ; and the Judge may receive or reject 


such evidence, but the grounds on which he acts should be stuted on the 
record.—9 W. R., 294. 


The main object of sec. 128 was to prevent parties from manufacturing 
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evidence pending the trial to meet unexpected exigencies, and not to shut 
out true, good, and valuable evidence, merely because the party had, with- 
out good and assignable cause, abstained from bringing it before the Court 
at the first hearing.—23 W.R., 29. 
139. No documentary evidence in the possession or power 
Effect of non-production Of any party, which should have been, 
eh gcre mente: but has not been, produced in accordance 
with the requirements of section 138, shall be received at any 
subsequent stage of the proceedings, unless good cause be 
shown to the satisfaction of the Court for the non-production 
there-of. And the Judge receiving any such evidence shail re- 
cord his reasons for so doing. 
Notes. 

This section applies to Provincial S. C. Courts. 

Certain documents having been allowed by the District Munsif to be 
filed by the plaintiff during the trial of a suit, the District Jadge, on appeal, 
held that he was bound to strike them off the file, on the ground that they 
were not filed with the plaint nor entered in any list annexed to the plaint, 
and because the Munsif had not recorded any reason for admitting them :—~ 
Heid that, as the documents had been admitted in evidence by the Lowor 
Court,the appellate Court was bound to consider them.—I.L,R., 8 Madr, 373. 

140. The Court shallreceive the documents respectively 
Documents to be receivy produced by the parties at the first hear- 
by Court. ing, provided that the documents produc- 
ed by each party the accompanied by an accurate list thereof 
prepared in such form as the High Court may, from time to 
time, direct. 
The Court may, at any stage of the suit, reject any 
Rojection of irrelevant Mocument which it considers irrelevant 
or inadmissible documents. oy otherwise inadmissible, recording the 


grounds of such rejection. 


Notes. 

This section applies to Provincial Small Cause Courts. 

A Court cannot be said to have received documents as admissible in 
evidence when for want of time to inspect and consider them, it orders them 
to be filed ; nor would it be wrong in law in rejecting or returning them after 
proper inspection ; the object of sec. 129, Act VIII. of 1859, being that 
papers should be produced in a regular manner, and inspected by a Court at 
its convenience.-—-11 W. R., 350. 

Attention drawn to the neglected provision of the Code of Civil pro- 
cedure, 1859 (sec. 129), which prohibits Courts from receiving on the record 
of a case, without restriction and without discrimination, documents which 
are either irrelevant or inadmissible.—11 W. R., 576. 

The High Court refused to interfere under sec. 15 of the Charter Act 
to set aside an order rejecting a document, made by a Court under Act 
VIII of 1859, sec, 129, an appeal from such order being barred by sec. 363. 
—18 W.R., 511. : 
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141. (1) Subject to the provisions of the next following 

en goon. S8ub-section, there shall be endorsed on 

admitted in evi- every document which has heen admitted 
ee in evidence in the suit the following par- 
ticulars, namely :— 

(2) the number and title of the suit, 

(5) the name of the person producing the document, 

(ec) the date on which it was produced, and 


(d) a statement of its having been so admitted, 
and the endorsement shall be signed by the Judge. 


_ (2) Ifa document so admitted is an entry in a book, 
account, or record, and a copy thereof has been substituted 
for the original under the next following section, the particu- 
lars aforesaid shall be endorsed on the copy, and the endorse- 
ment thereon shall be signed by the Judge.* 


Notes. 
This section applies to Provincial Smal] Cause Courts. 


Exhibits produced in Court ought to be endorsed with the name of 
the person who produces them as required by sec. 132 of Act VIII. of 
1859 —6 W. R., 1. 

A snit for possession by right of inheritance was brought by a claimant, 
alleging himself to be the heir, against the alleged adopted son of the last 
male owner, denying that an adoption purporting to be made hy the 
widow had beed duly authorized by the deveased The Court of first in- 
stance called upon the defendant to prove his title as a son by adoption, note 
withstanding that tbe plaintiff was ont of possession, and conld not have 
succeeded, in the event of the defendanut’s failure to prove it, without first 
proving his own title as collateral heir by descent: thus, in effect, proposing 
to make the eatablishment of the plaintiff's title depend upon the failure or 
euccess of the defendant in proving the adoption, The High Cotirt pointed 
ont the error of this proceeding, and the Judicial Committee affirmed its 
judgment, concurring also in its finding that the adoption had been pr oved. 
it was found also that the loas of the anumati-patra had been established ; 
so that secondary evidence of it was receivable.—I L. BR, 18 Cal 201. 


(1) If adocument admitted in evidence in the suit 
of admittedentriesinbuoke, cOunt.in current use, the arty on whose 
re behalf the account is produced may fur- 
nish a copy of the entry. 


(2) If such a document is an entry in a public record pro- 
duced from a public office or by a public officer, or an entry 
in a book or account belonging to a person other than a party 





*®Secs. 141, 141A, 143, and 143A, have been subticated by the Civil Procedure Code 
Amendment Act (VIII. of 1888), sec. 18, for secs. 141 and 142 as originally enacted. 
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on whose behalf the book or account is produced, the Court 
may require a copy of the entry to be furnished— 


(i) where the record, book, or account, is produced on be- 
half of a party, then by that party, or 

Gi) where the record, book, or account, is produced in 
obedience to an order of the Court acting of its own motion, 
then by either of any party. 

(3) When acopy of an entry is furnished under the fore- 
going provisions of this section, the Court shall, after causing 
the copy to be examined, compared, and attested in manner 
mentioned in section 62, mark the entry, and cause the book, 
account, or record in which it occurs to be returned to the 
person producing it.* 

Wote.—This section applies to Provincial Small Cause Courts. 


142. When a document relied on as evidence by either 
Endorsements of doca. Party is considered by the Court to be 
ments rejected as inadmis- inadmissible in evidence, there shall be 
mihi daxevigeece: endorsed thereon the particulars men- 
tioned in clauses (a), (6), and (ec) of section 141, sub-section 
(1), and a statement of its having been rejected, and the en- 

dorsement shall be signed by the Judge.* 

Notes. 
This section applies to Provincial Small Cause Courts, 
See I. L. R., 18 Cal. 201, noted under sec. 141. 


142A. (1) Every document which has been admitted 

in evidence, or a copy thereof where a 

Recording of admitted copy has been substituted for the origi- 
sand return of rejected 


dovumenty. nal under section 141A, shall form part 
of the record of the suit. 


(2) Documents not admitted in evidence shall not form 
part of the record, and shall be returned to the parties respec- 
tively producing thein.* 

Notes. 

This section applies to Provincial Small Cause Courta. 

Where a document tendered in evidence in a Court of first instance 
was rejected as inadmissible, but was nevertheless allowed to remain on 
the record of the case,— Held thatthe mere fact of the document remuir- 
ing on the record did not make it evidence in the appellate Court, bat it¢ 


must be tendered as evidence in the appellate Court and accepted thereby. 
—I. L. R., 14 Al. 356, 


* Secs. 141, 141A, 142, and 142A, have been substituted by the Civil Procedure Code 
Amendment Act (VII. of 1888), sec. 18, for secs. 141 and 142 ag originally enacted. 
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ring the matter to the lower Court for enquiry “‘ to ascertain the amount of 
maintenance which might appear to be justly and properly payable with re- 
ference to the means of the defendants and the other facts of the case, and 
to proceed to decision in the manner indicated in sec. 351 of the Civil Pro- 
cedure Code,” was equivalent to a direction of issues, and rendered any 
farther issnes unnecessury.—2 B. L. R.,(P. C.) 72; 11 W. KR, (P.C.) 33; 
12 Mocre’s I. A. 4965. 


Where a plaintiff fails to show that a mortgage created by certain per- 
sona as executrix and executors of a Hindu will bas been validly created 
by them in that capacity, the Court will, unless itis manifestly inequitable 
to do so, allow him to raise an issue that the mortgupe was validly created 
by the parties in another charactor. Held per Marxsy, J., that the executors 
of the will of a Hindu cannot, by virtue ouly of their character of executors, 
mortgage the estate of the testator, in the absence of any power, express or 
implied, contained in the will. Held, on appeal, a creditor who purchases 
under an execution ayainst the general assets of a testuior’s estate takes sub- 
ject to a mortgage created in pursuance of a power contained in the will ; 
and in asuit to foreclose, the purchaser is rightly madea party. Though the 
payment of debts is a charge on the property of a testator, itis not a charge 
on any specific portion of that property.—3 B. L. R,(O. C.) 7; 11 W. R., 
(O. C.) 21. 

The children of fornication or adultery (wahiduzzina) have no nasab or 
consanguinity ; hence, the right of inheritance being founded on nasab, one 
illegitimate brother cannot succeed to the estate of another. A man cannot 
acknowledge a brother, so as to establish the nasab.—4 B.L.R., (A.C.) 103; 
12 W. B., 512. 


The plaintiff sued for declaration of her title to property, of which 
the defendant was in possession, but of which she produced the title deeds 
in favour of herself. Held the onus was on the defendant to disprove 
the plaintiff’s title. On the evidence, the defendant wished to raise issues 
as to the unchastity and inability of the plaintiff to succeed, and as to her 
suing on behalf of another person, not having alleged that she was doing 
80, neither of which matters were referred to in his written statement; but 
leave to raise them was refused, and the Court held that the plaintiff was, 
ander the circumstances of the case, entitled to rely on the title given her 
by the production of the title-deeds in her favour.—6 B. L. R, 144. 


Where, on an appeal, the Council for the appellant admitted he could 
not succeed on the merite as the evidence stood on the record, and their 
Lordships were of opinion that substantial justice had been done, the mere 
omission to settle issues by the Court of first instance, which was not made 
a ground of appeal to the first Court of Appeal, but was noticed and com- 
mented on by that Court, was held not to constitute a fatal mis-trial of the 
cuuse 80 As torender a new trial neceasary.—6 B, L. R., 148; 15 W. R., 
(P, ©.) 15; 13 Moore’s I. A. 573 ; 22 W. R., 448. 

A second aduption cannot take place in the lifetime of the first adopted 
sor. Where the son of the son first adopted sued as heir of the second adopt- 
ed sen to obtain the property left by himn, and the suit throughout was con- 
tested with respect to his claim as heir of that second adopted, held that the 
plaintifi could not, on appeal, shift his ground and regard the second 
adopted son as a trespasser, and seek to recover the property on the ground 
of its having belonged to the ancestor.—il B. L. R., (P. C.) 391; 19 W. 
R., 12; Lb. KR, © A., Sap., Vol. 131. 


In a suit for division of a village between members of the same family, 
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the defendant alleged that a former division relied upon by the plaintiff 
was merely nominal and never intended to be carried out, and also that the 
village was in 1836 granted to his father for his sole use,and both these 
allegations were found against defendant, who appealed, on the ground 
that the village, which ig an inam, was pranted todefendant, for his sole 
use in 1857, on the death of his futher. Held that the grant to defendant 
was not a new grant, and was subject to the righta of the other members 
of the tamily. Per Innes, J —The defendant not having been prejudiced 
by the circumstance that no issue was framed upon the question whether a 
fresh grant was made to the defendants, the decision of the lower Court 
ought to be confirmed.—2 M, H. ©. R., 470. 

The plaintiffs, the cultivators of certain lands yielding rent to a pagoda 
of which Ist defendant is the recently appointed dharmakarta, claimed 
to be declared proprietors of the said lands ; to be exempted from the pay- 
mentof rent at the rate of two-thirds of the gross produce; to be declared 
hiable to pay a certain lower rent set forth in the plaint ; and to obtain a 
refund of the amount paid under an oider of the Sub-Collector in 1803, 
passed without jurisdiction, in excess of the rent justly payable. The issue 
given by the Principal Sadar Amin was “ whether the Ist defendant is en- 
titled to rent at the rate specified in document A.” ILfeld that this issue 
was in too general terms, and only embraced a part of the matterin dis- 
pute ; and the issue ‘* what is a fair and reasonable rate of renw”’ directed 
to be sent down to the lower Court.—3 M H, C. R., 24. 


The issues should raise matters fairly in controversy between the par- 
ties, even though the pleadings may be defectively drawn. The effect of the 
istemrar sanad is to ascertain, and Jimit, the Qemand of the Government 
for revenue, and to recognize and confirm, subject to this, the proprietary 
rights already in existance. Kutama Natchiar v, Rajah of Shivagunga (9 
Moore’s I. A, 539) distinguished.—8 M. H.C. R., 114. 

Plaintiffs contracted with defendants to sell them two numbered 
shares on payment of the price by defendants on or before lst July 1865, 
Plaintiffs were in possession of the shares at the time of the contract, and 
continued so until they sold them after default made by the defendants ; 
and they were registered as holders of the shares on the Ist July, when the 
share certificates, with transfer-deeds in blank, were tendered to defend- 
ants, who refused to accept them, or to pay the purchase-money. On the 
issue whether plaintiffs were ready and willing to perform the contract on 
their part, eld that the acts necessary to be done on lst July were coucur- 
rent ; and that plaintiffs being able and willing on that day to make a valid 
transfer, if defendants had been ready to pay the price, plaintiffs were not 
bound to take any further step until the purchase-money was punid by defend- 
ants. There is vothing in the Code of Civil Procedure which imposes upon 
the Judge the duty of allowing an issue to be raised on a point of law 
which he considers to be perfectly clear.—2 Bom. H. © B., (QO. C.) 272 ; 
2na Kd. 258. 


It may be laid down asa general rule that oniy such averments should 
be made the subject of issues as are essentiul to support the cause of action 
and are denied by the defendant, or as are essential to support a plea and 
are denied by the plaintiff. Mere pieces of evidence which are to be adduced 
to ennble the Court to infer the truth of a material averment ought not to 
be made the subject of separate issues.—3 N.-W. P. H.C. R., 303, 

A plaintiff may have been actuated by ill-will in instituting a suit, 
and may have done so out of pique ; but if he establish that he bad acause 
of action, his motive in bringing the suit will,not ,be an answer to it, al. 
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though where the evidence in support of his case is doubtful, the Court, in 
weighing that evidence, may properly take into consideration the motives 
imputed to the plaintiff as having induced him to sue.—3 N.-W. P. H. C. 
R. 303. 

Held that the Court was not, on its own motion, competent to determine 
# question which was not alleged, nor raised by the pleadings of the parties. 
But if the question was raised even on the day of the hearing of the case at 
any time before the decision of tho case, the Court ought not to have re- 
jected it, because it was not raised by the written statement ; but ought to 
have framed issues to determine the question.—3 Agra H. C. R., 246. 


In a suit raising issues of fact it did not appear from the record trans- 
mitted from India that the Judyeof the Zillah Court bad, in contormity 
with the Code of Civil Procedure (Act VIII. of 1859), secs. 139, 141, settled 
or recorded the issues in the suit, although he allowed evidence in the cause 
to be taken. In such circuinstances the Judicial Committee postponed the 
hearing of the appeal until a certified copy of the proceedings in the cause 
shoald be transmitted, and in the alternative, of no such issues being settled, 
set aside the decree of the Sudder Court at Agra, with directions to that 
Court to remaud the suit to the lower Court to be tried upen issues to be 
settled and recorded in conformity with the provisions ofAct VIII. of 1859. 
—11 Moore’s I. A., 25. 

All that can be done under sec, 139, Act VIIT. of 1859, must be done 
at the settlement of issues ; sec. 141 gave the Court discretion to amend or 
add issues only if some new mutter should turn up in the course of the casc. 
—2Z {nd. Jur., N. S., 308. 


Under sec. 139 of Act VIII. of 1859, the issues were to be framed upon 
the plaint, written statements, and allegutions of the parties or their coun- 
eil.—-2 Ind. Jur., N. S., 333. 

If by inadvertence or other cause the recorded issues do not enable the 
Court to try the whole case on the merits, an opportunity should be afford- 


ed by amendment, and, if need be, by adjournment for the decision of the 
real poiuts in issue.—-6 Moore’s 1. A. 393 ; 18 W.R., 81 note; 18 W.R., 297. 


The question of a prescriptive right of occupancy cannot arise as an 
issue in a case where a tenant sues to recover possession of land from which 
he alleges be has been illegally ejected.The tenant might have been in lawful 
possession only six weeks, and yet his eviction might have been illegal, and 
he woald be entitled to recover.—7 W. R., 27. 


A Court cannot refuse to enquire into a plea set up by a plaintiff’s 
pleaders in reply to questions put them by the Court, although such plea 
was not advanced in the original plaint, Sec. 139, Code of Civil Procedure, 
authorised a Court to frame issues on allegations collected from the oral 
examination of parties or their pleaders, notwithstanding discrepancy 
between these allegations and the written pleadings.—8 W. R., 354. 


If the parties do not secure the attendance of their witnesses at the 
Great hearing, and there are, on the examination of parties, issues upon which 
evidence is necessary, the Court is baund to fix a day for the hearing of 
such evidence.—9 W. R., 246. 

In a suit for a kabuliat of twenty-five parcels of land, where the defend- 
ant alleged that he only held three, and that he was not the tenant of the 
plaintiff, but of a third party who intervened claiming tbe land as included 
in his half share of.a part of a talook as beiug the person in receipt of the 
rents, the lower Appellate Court declared that, as neither party had given 
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any conclusive evidence of actual possession, and as the ryot’s holding had 
been found toappertain to the half share of which the intervenor bad proved 
possession, the plaintiff was entitled toa kabuliat for a moiety of the plots 
held by the defendant, held that the ryot wasentitled to be heard whether 
he paid the rents to the plaintiff, and whether he was bound to give the 
kabuliat asked for, and plaintiff was entitled to be heard whether the ry ot. 
held three parcels or twenty-five.—11 W. R., 366. 

The mortgage of certain property having been purchased by §, be sold 
it to G, who foreclosed, got a decree for possession, and sold to W. W's 
intervention having failed in a suit forarrears of rent by a party setting 
up a title intermediate between him and the ryot, on the ground of a miraa. 
pottah obtained from the mortgagor subsequently to the mortgage, be (W) 
sued to have his right declared to the rents payable by that ryor. The anit. 
was dismissed on certain issues in the Court of first instance, but decreed 
in appeal on the single issue as to the pottah, having been granted subse- 
quent to the conditional sale. Held that this issue arose legitimately, and 
was one within the lower Appellate Courts discretion to allow and within 
its jurisdiction to determine.—12 W. R., 19. 

In a suit by a lessee to recover a sum on account of dispossession on 
the allegation that his lessors had fraudulently given a second lease to. 
another party, and that with the exception of a specified sum collected by 
himself the remaining collections for the year had been made by the les- 
sors, and that he was entitled to recover those collections, held that, with 
reference to the footing on which the plaintiff sued, it was not for the 
Judge to assess damages, but to find on the allegation that the lessors had 
collected the year’s rents with the exception of a given sam.—12 W.R., 198. 


It is not the written statements of parties, but the issues framed under 
the Code of Civil Procedure, which ought to be the index of what has been 


and has to be adjudicated.—12 W. R., 229. 


Where certain zemindars sued to recover khas possession of certain 
shares of land, alleging that defendants were wrongfully in possession, it 
was held that, though bound to prove their right to khas possession, yet, 
whether they proved themselves to have been recently in khas possession. 
or not, they had a right to a devision as to the alleged wrongful possession 
of the defendants.—12 W R., 365. 

When the plaintiff claimed pre-emption on one ground, and the Court 

raised an issue as to his right on another ground, to which the parties as- 
sented, and the case was decided against him, as he had not proved his 
righton that ground, held that the Court would not interfere with the find- 
ing on special appeal —13 W. R., 205; 13 W. R., 189, 
» In asuit by putnidars for rent where the defendants plead a lakhiraj 
title set up loug beforethe plaintiffs acquired their putni, the issne to be 
tried is, not whether the lakhiraj title 1s valid or not, but whether plaintiffs 
have at any time received rent for the landa in dispute.—14 W. R., 149. 

Where a Court shortly before decision recorded a proceeding declar- 
ing its intention to frame additional issues, aud reserved the actual fram- 
ing of the iasues for the time of giving judgment, its procedure was held 
le to be warranted by sec. 141 of the Code of Civil Procedure.—15 W 

» LSL. 

Iaanes are to be fixed under sec. 139, Code of Civil Procedure, when 
both parties appear and the Court can ‘ascertain from them what are the 
points upon which they are at issue. The Court is pot bouud to fix any 
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issue when the defendant does not appear, but ought to proceed under sec. 
111 to hear the case ex parte. —15 W.R., 145. 


In a snit for possession of a piece of land, where defendant pleads h- 
mitation, and his witness unexpectedly discloses that his possession is that 
of a mortgagee, held that it was impossible fer the Court toover look that 
testimony, and that it was its duty to frame an issue, find expressly on the 
fact of the mortgage, and provide for the rights of the mortgagee ; for if 
the mortgage was found to subsist in defendant, the plaintiff could not in 
this case recover aaqecree for possession but should be referred to a suit 
properly framed for redemption.—16 W H., 44. 


In a suit to have the portion of a bund cut by the defendant closed up, 
and for an injunction restraining the defendant from so cutting the bund 
in tuture as to injure the plaintiif, held that it was material to try the ques- 
tion whether the plaintiff had a cause of action and also the question as to 
the property in the bund, because, if the bund belonged exclusively to the 
plaintiff, the defendant, unless he could prove a right of user, was a tres- 

asser, and on the other hand, if it belonged exclusively to the defendant, 
it would be necessary to enquire whether the defendant had so _ used his 
Own property as to injure the property of his neighbour.—17 W. R, 359. 


Where a quite new and different issue is raised in the Appellate 
Court, it ought to be done in such a way as to give the parties the fullest 
opportunity of producing evidence upon it, because if it is at all likely that, 
in consequence of the issues framed in the first Court, the parties were in- 
duced to abstain from giving evidence, it would not be right to decide the 
issues against them on account of the absence of evidence.—17 W. R., 361, 
See 1] W. R., 61. 


In a suit to recover possession of certain premises, on the allegation 
that defendant had sold them to plaintiff’s husband nearly twelve years 
previously, defendant denied the execution of the deed on which plain- 
tiff relied. The first Court was sntisfied as to the fact of execution ; but per- 
ceiving that possession had not followed, had some doubt as to the nature 
of the transaction, and examined a witness thereon. The result was that 
the transaction was foand to be not an absolute sale, but a mortgage. As 
this fact, however, had been neither pleaded nor relied upon, the Mansif 
gave plaintiff x» decree. The lower Appellate Court, finding thnt the pre- 
liminary foreclosure proceedings had not been taken by the plaintiff, re- 
versed the decision. Held that it was incumbent on the Court of first in- 
stance, under Act VIII of 1859, sec. 141, to frame an issue as to the na- 
ture of the transaction, and that the suit was properly dismissed by the 


lower Appellate Court, because pluiutiff had not foreclosed the mortgage. 
—19 W. R, 333. 7 


A suit to recover possession of land in the wrongful possession of the 
defendant having been decreed by the first Court, the decision was rever- 
sed by the lower Appellate Court, because it did not appear that there had 
been any demand of possession. Held that, before deciding the case in this 
way, the lower Appellate Court ought to have framed an issue as to whe- 
ther there had beeu a demand of possession.—20 W. R., 401. 


In a suit for arrears of rent at enhanced rates, where it is found that 
a single notice has been issued, although there are two holdings at two 
rents, the Court should frame an igsne which will allow the plaintiffs and 
the defendant, if they wish it, to give evidence—the former to show that 
the two holdings are now held at one consolidated rent, and it may be 
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enhanced as of one holding—and the latter that he is entitled to have the 


enhancement made in such a way that he may give up one and retain the 
other.— 20 W.R., 442. 


Parties are not bound by an Opinion of the lower Court on a matter 
not in issue in the same manner as if the Judge had decided an issue form- 
ally and properly raised before him ; and when a case comes before the 
High Court on appeal,it should be determined upon the issues and grounds 
raised in the Court below, except where, under Act VIII of 1859, sec. 354, 
the Court would consider it right to frame an additional issue.—21l W.R., 59. 


A defendant is not precluded from setting up a defence which does not 
appear in her written statement where the plaint does not set forth the 
true facts, and the Court will allow an issue to be raised on it.—21 W. R., 


407; 23 W. R., 172. 


It is competent to a Judge to determine a case on the day when the 
issues are settled, if he is satisfied that the evidence then before him is de- 
cisive of the matter in dispute, unless one of the parties makes a distinct 
objection to the Judge proceeding to a decision, and asks for an opportuni- 
ty to produce evidence in support of his case.—22 W. R., 426. 


In a suit by a person claiming as the ultimate heir in reversion to the 
estate of a deceased widow, it was beld that the plaintiff was bound, before 
he could be allowed to succeed against the minor iu possession, to pledge 
himself to a specific case and to prove that case, and the lower Court was 
held to have done wrong in raising an issue which was not based and 
moulded upon some specific affirmative allegation made as part of the plain- 
tiff’s case, thus patting the minor to the peril of such an issue merely on 4 
general negative statement made by his guardiap,—22 W. R., 469. 

Where the lower Court had omitted to frame proper issues, the High 
Court refused to send the case back with a view to this being done, be- 
cause the parties had not been prejudiced at all by the omission, both of 
them having adduced evidence upon all the questions upon which they 
were at difference.—24 W. R., 275. | 


See 1. L. R., 17 Cal, 840, noted under sec, 112. 


Allegations from which ° 147. The Court ma frame the 
issues may be framed. issues from all or any of the following 
materials :— 


(a) allegations made on oath by the parties, or by any 


persons present on their behalf, or made by the pleaders of 
such parties or persons ; 


(6) allegations made in the plaint or in the written state- 
ments (if any) tendered in the suit, or in answer to interroga- 
tories delivered in the suit ; 


(c) the contents of documents produced by either party. 
Note, 

A Court, in framing issues, is not bound down to the language of the 

plaint and written statement ; but may frame them not only from the plead- 


ings, but also from the statements of the parties and their pleaders made 
before the Court.—I. L. R., 11 Cal. 407. 


il 
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148. If the Court be of opinion that the issues cannot 
Court may examine wit- be correctly framed without the examin-~ 
neases or documentsabefore ation of some person not before the Court, 
sla Seri or without the inspection of some docu- 
ment not produced in the suit, it may adjourn the framin 
of the issues to a future day, to be fixed by the Court, an 
may (subject to the rules contained in the Indian Evidence 
Act) compel the attendance of any person or the production 
of any document by the person in whose hands it may be, by 
summons or other process. 


149. The Court may, at any time before passing a 
Power to amend, add, Mecree, amend the issues or frame addi- 
and strike out issues. tional issues on such terms as it thinks fit, 


and all such amendments or additional issues as may be neces- 
sary for determining the controversy between the parties shall 
be so made or framed. 

The Court may also, at any time before passing a decree, 
strike out any issues that appear to it to be wrongly framed 
or introduced. 


Notes. 

A Court is not authorized by sec. 149 of the Code of Civil Procedure 
(Act XTV of 1882) to frame new issues which have the effect of altering 
the nature of the suit. A Court’s power of raising additional issues is co- 
extensive with its power of amending plaints, and is subject to the same 
restrictions. The plaintiff originally sued the defendant as a trespasser, 
claiming damages for wrongful occupation and for injury done to the land 
in dispute. Sometime after the issues had been framed, the plaintiff ap- 
plied for au amendment of the plaint, and sought to recover rent for the 
land in suit, on the basis of a subsisting tenancy. The Subordinate Judge, 
without making the amendment, framed two additional issues, viz, (1) 
whether the suit was based on the relation of landlord and tenant, and (2) 
whether the ¢thikans in dispute were let to the defendant, and what rent the 
plaintiff was entitled to recover in respect of the same. The Subordinate 
Judge found on these issues that the tenancy was stilljsubsisting, and pass- 
ed a decree for the rent claimed. Held that the Subordinate Judge had no 
authority, under sec. 149 of the Code of Civil Procedure (Act XIV of 1882), 
to frame the new issues.—I. L. R., 18 Bom. 664. 

A Judge is not bound to make any amendment in the issues of a case, 
except for the purpose of more effectually putting in issue and trying the 
real question or questions in controversy as disclosed by the pleadings on 
either side. Bizjie Bebee v. Manohar Doss (2 Ind. Jur., N. S., 118), Wilkin 
v. Reed (15 C. B., 192), Lucas v. Tarleton (3 H. and N. 116), followed. 
Where no injustice would be done to either party, the Courts, in the exer- 
cise of their-discretion, under special circumstances, may allow issues to be 
raised npon matter which does not strictly come within the proper scope 
of the pleadings. The power to allow such amendments is given by the 
first of sec. 149 of Act X of 1877, corresponding with the first part of sec. 

of Act YIII of 1859,—I. L. R., 5 Cal. 64. 
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150. When the parties to a suit are agreed as to the 
Questions of fact orlaw uestion of fact or of law to be decided 
may by agreementbestate- between them, they may state the same 
on. ie Form of neue: in the form of an issue, and enter into 


an agreement in writing — 

(a) that upon the finding of the Court in the affirmative 
or the negative of such issue, a sum of money specified in the 
agreement, or to be ascertained by the Court, or in such 
manner as the Court may direct, shall be paid by one of the 
parties to the other of them, or that one of them be declared 
entitled to some right or subject to some liability specified in 
the agreement ; . 

(6) that upon such finding some property specified in the 
agreement and in dispute in the suit shall be delivered by one 
of the parties to the other of them, or as that other may 
direct ; or 

(c) that upon such finding one or more of the parties 
shall do or abstain from doing some particular act, specified 
in the agreement, and relating to the matter in dispute. 

Court, if satisfied that 151. If the Court be satisfied, 
agreement wns executed in after making such inquiry as it deems 
goood faith, may pronounce ~ 
judgment. proper,— 

(a) that the agreement was duly executed by the parties, 

(6) that they have a substantial interest in the decision 
of such question as aforesaid, and 

(c) that the same is fit to be tried and decided, 

it may proceed to record and try the issue, and state its 
finding or opinion thereon in the same manner as if the issue 
had been framed by the Court ; 

and may, upon the finding or decision on such issue, pro- 
nounce judgment according to the terms of the agreement ; 

and, upon the judgment so given, decree shall follow, 
and may be executed in the same way as if the judgment had 
been pronounced in a contested suit. 

pak ees 
CHAPTER XII. 
DIsPosaAL OF THE SUIT AT THE First HEARING. 


152. If, at the first hearing of a suit, it appears that 
If parties not at issue on the parties are not at issue on any ques- 
any question of law or fact. tion of law or of fact, the Court may at 


once pronounce judgment. 
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153. Where there are more defendants than one, and 

If one of several defena- @NY one of the defendants is not at issue 

ants be not at issue with with the plaintiff on any question of law 

eee or fact, the Court may at once pro- 

nounce judgment for or against such defendant, and the suit 
shall proceed only against the other defendants. 


154. When the parties are at issue on some question 
If parties at ‘isene on Of law or of fact, and issues have been 
qnestions of law or fact. framed by the Court as hereinbefore 
provided, if the Court be satisfied that no further argument or 
evidence than the parties can at once supply is required upon 
Court may determine Such of the issues as may be sufficient 
issue. for the decision of the suit, and that no 
injustice will result from proceeding with the suit forthwith, 
the Court may proceed to determine such issues ; 


and, if the finding thereon is sufficient for the decision, may 
pronounce judgment accordingly, whc- 
ther the summons has been issued for the 
settlement of issues only or for the final disposal of the suit : 

Provided that, where the summons has been issued for 
the settlement of issues only, the parties or their pleaders are 
present, and none of them object. 

If the finding is not sufficient for the decision, the court 
shall postpone the further hearing of the suit, and shall fix a 
day for the production of such further evidence, or for such 
further argument, as the case requires. 

Notes. 


When a day is fixed for the settlement of issues in a case, the Court 
ought not to proceed to dispose finally of the case except with reference to 
the specific circumstances detailed in sec. 145, Act VIII of 1859.—1 N.-W. 
P. BH. C. R., 97; Ed. 1873, 147. 

When the issues are framed and the plaintiff and defendant are ready 
and willing to proceed, the Sitting Judge has power under sec. 145 to pro- 
ceed to the hearing and final disposal of the case.—1 Ind. Jur.,O.S., 14. 

Although a case may have been set down for final disposal, if it be a 
case in which further evidence is required, the Judgeis bound, under sec. 
145, Act VIII of 1859, to adjourn the case, unless he is satisfied that the 
plaintiff has, without sufficient cause, failed to produce his evidence.—7 


W.R 


and pronounce judgment. 


ir) . 

155. If the summons has been issued for the final dis- 

Tpeteicu petty Auees posal of the suit, and either party fails, 

produce hisevidence,Cours Without sufficient cause, to produce the 

ney pronoun judgment, evidence on which he relies, the Court 
may at once pronounce judgment, 
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_ or may, if it thinks fit, after framing and recording issues 
under section 146, adjourn the suit for the production of such 
evidence as may be necessary to its decision upon such issues. 


Nete,—This section applies to Provincial Small Cause Courts. 





CHAPTER XIII. 
Or ADJOURNMENTS. 


156. The Court may, if sufficient cause be shown, at 

Court may grant time, any stage of the suit, grant time to the 

and adjourn hearing. parties or to any of them, and may, from 
time to time, adjourn the hearing of the suit. - 


In all such cases the Court shall fix a day for the further 
hearing of the suit, and may make such 
order as it thinks fit with respect to the 
costs occasioned by the adjournment : 

Provided that, when the hearing of evidence has once 
begun, the hearing of the suit shall be continued from day to 
day until all the witnesses in attendance have been examined, 
unless the Court finds the adjournment of the hearing to be 
necessary for reasons to be recorded by the Judge with his 
own hands. 


Costs of adjournment. 


Wotes., 

This section applies to Provincial Small Cause Courts. 

Without defining what is the right mode of exercising the discretion 
vested in the Judge with regard to adjournments, the High Court held 
that the Judge ought, under sec. 146 of the Code, to have granted an ad- 
journment in this case when it was applied for, on the first day after the 
Jadge’s return to the district that the applicant really had an opportunity 
of appearing before the Judge, in order to enable the applicant to file his 
documents and produce his witnesses ; sec. 147, Act VIII of 1859, not ap- 
plying to a case where no day has been fixed for the hearing of the case,—~ 
18 W. R.., 325. 

Where defendant had known for some time previously that his case 
was coming on and what evidence was necessary, a medical certificate, to 
the effect that he was confined to his bed by lumbago, was held to he na 
sufficient ground for adjournment.—24 W. R, 202. 

A Court ought not to adjourn acase for the production of a docament, 
much less (when it does so) to allow witnesses and several of the parties 
who were interested in the result, and who had been previously examined, 
to be recalled and to add to and vary the evidence which they had previ- 
ously given, in order to prove a case which they had not set up.—(P. ©.) 
3 P.C. R., 304; 26 W.R.,55;L.4R.,3 I. A. 259. 


15'7. If, on any day to which the hearing of the suit is 
Procedure if parties fail adjourned, the parties or any of them 
to appear on day fixed. fail to appear, the Court may proceed ta 
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dispose of the suit in one of the modes directed in that behalf 
by Chapter VII., or make such other order as it thinks fit. 
Notes. 
This section applies to Provincial Small Cause Courts. 
See I. L. R., 10 Madr. 270, noted under sec. 98. 
158. If any party toa suit to whom time has been 
sarap ates granted fails to produce his evidence, or 
withstanding either party to cause the attendence, of his witnesses, 
fails to produce evidence, or to perform any other act necessary to 
; the further progress of the suit, for 
which time has been allowed, the Court may, notwithstand- 
ing such default, proceed to decide the suit forthwith. 


Notes. 

This section applies to Provincial Small Cause Courts. 

When a case is remanded by an Appellate Court for trial under sec. 
148, Act VIII of 1859, the Court of first instance has no authority to re- 
ceive new evidence, nor the lower Appellate Court to decide thereupon.— 
3B. L. R., App. 91; 8. C. 12 W. R., 23. 

The first hearing of a snit took plnce on the 16th November, when 
issues were settled, and the final hearing of the snit was fixed for the 22nd 
January following. On the 22nd of January the plaintiff changed her vakil, 
and applied by the new vakil for a summons for a witness, and on the 23rd, 
the new vakil stating that owing to the absence of his witnesses he was not 
prepared to go on with the case, the Judge dismissed.tho suit. Held that, 
under sec. 148 of the Civil Procedure Codo, the Judge was justified in dis- 
missing the suit.—4 M. H. C. B., 56. 

The first hearing of a suit was fixed for the 10th Jaly 1867, Neither 
of the parties nor their vakils appeared. Thereupon the Court dismissed 
the suit under sec, 148 of the Civil Procedure Code, but afterwards, upon 
the application of the plaintiff’s vakil, restored it to the file for hearing 
under sec. 119. Plaintiff obtained further adjournments to produce witnesses, 
the last being an adjournment to the 28th September. On that day the vakils 
of both parties appeared, but no witnesses, and the Court again dismissed 
the suit under sec. 148 for failure to produce witnesses. On the 22nd of 
October the suit was again, under sec. 119, restored to the file on the ap- 
plication of the plaintiff’s vakil, and a decision was afterwards come to, for 
the plaintiff, upon the merits. On appeal] the last-mentioned decree was 
reversed, and the decree passed under sec. 148 (whether the first or second 
decree was not specified) upheld, upon the ground that, as sec. 119 was in- 
applicable to a decree passed under sec. 148, the Court of first instance had 
acted without jurisdiction in restoring the suit to the file. Held on special 
nppeal, reversing the decision of the lower Appellate Court, that the first 
decree of dismissal, being a decree which might have been made under sev. 
347, was one to which sec 119 might be applied ; that the second decreu 
ofsdiamissal was one to which sec. 148 alone applied, consequently one sub- 
ject only to review or to an appeal, and the proceeding had in October 
1867, being substantially an application for review, was oue which tho 
Court had power to grant.—6 M. H. ©. R-, 262. 

The Court of first instance refused to grant plaintiff’s application to 
be allowed to examine 2nd defendant as a witness on her behalf, thinking 
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the grounds of such application insufficient for the exercise of its discre- 
tion under sec. 162 of the Civil Procedure Code, On the adjourned date of 
hearing, plaintiff failed to produce any other witness, and the suit was dis- 
missed under sec. 148. On regular appeal, the Civil Judge considered that 
the Court of first instance ought not to have refused plaintiff’s application; 
but held that the refusal was a final order not open to question in appeal. 
On special appeal, held that the Civil Judge was wrong on the latter poiné. 
That if the plaintiff had been prevented from examining the 2nd defend- 
ant on insufficient grounds, she had not committed default under sec. 148; 
that the decree on the finding of the Civil Court was not maintainable 
without enabling plaintiff to examine 2nd defendant ; and that that find- 
ing was conclusivein the special appeal. The decrees of both the lower 
ee were consequently set aside, and the case remanded.—6 M. H. C. 
.» 299. 

The plaintiff, upon whose application the Court of first. instance ad. 
journed the hearing of the suit, failed to cause the attendance of his wit- 
nesses on the day fixed for the further hearing, and the Court of first in- 
stance threw out the suit, stating that it did so under sec. 110, Act VIII 
of 1859. Both parties to the suit were represented on that day by their 
pleaders. The Court of first instance subsequently entertained and reject- 
ed an application under sec. 119 for a rehearing. The lower Appellate Court 
admitted and allowed an appeal against the order of the Court of first in- 
stance. Both the orders of the lower Courts were reversed,it being held 
that the Court of first instance must be regarded as having acted under 
sec. 148 of the Code.—7 N.-W. P. H. C. R., 77. 

The terms of sec, 148, Act VIII of 1859, do not prevent an Appellate 
Court, on good and sufficient cause shown, from remanding @ case dispos- 
ed of thereunder, in order that justice may be done between the parties,— 
13 W. R., 464. 

When adjournments are made by a Court, in order to give effect to its 
processes for compelling the attendance of the witnesses being thus made 
as much on its own motion at the instance of the defendaut as at the in- 
stauce of the plaintiff, the case cannot be said to come under Act VIII of 
1859, sec. 148, which contemplates a case where a party has obtained time 
to produce his witnesses and has failed to do so.—19 W. R.., 34. 

The Code of Civil Procedure does not authorize the dismissal of a suit 
on refusal or failure of a party to deposit the amount ordered by the Court 
as remuneration to a Commissioner appointed under sec. 394 to examine 
accounts. The remuneration of a Cominissioner appointed by the Court to 
examine accounts should,ssa rule, bea definite amount, and not ata 
monthly allowance.—I. L. R., 3 Madr. 259. 

See I. L. R., 7 Madr. 41, noted under sec. 103; 10 Madr. 270, noted 
under sec. 98 ; 13 Madr. 510, noted under sec. 13. 


CHAPTER XIV. 
OF THE SUMMONING AND ATTENDANCE OF WITNESSES. 
159. The parties may, after the 
Summon nd to . 3 
Pecidcace ae eae summons has been delivered * or sent’’* 
for service on thedefendant, whether it 


* The words quoted have been inserted by the Civil Procedure Amendment Act 
(VII of 1888), sec, 15. 
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be for the settlement of issues only, or for the final disposal 
of the suit, obtain, on application to the Court or to such 
officer as it appoints in this behalf, before the day fixed for 
such settlement or disposal, as the case may be, summonses to 
persons whose attendance is required either to give evidence 
or to produce documents. 
Notes. 
This section applies to Provincial Small Cause Courts. 


The 20th of March 1877 having been fixed for the final hearing of a 
suit, the plaintiff on the 17th of March, and defendant on the 19th, filed 
their lists of witnesses to be surnmoned. Both lists were ordered merely to 
be put up with the record. When the suit came on for hearing, it was dis- 
missed on the ground that, when the plaintiff filed his list, there was not 
sufficient time left to summon the witnesses. Held that the Judge was not 
justified in dismissing the suit on this ground, unless he found that it 
would have been absolutely impossible to secure the attendance of the wit- 
nesses, had the summonses been granted on the 17th instant, Sec. 149 of 
Act VIII of 1859, and sec. 159 of Act X of 1877, discussed.—9 C, L. R., 569. 


Under sec. 159 parties are entitled to sammonses for their witnesses 
at any time before the final hearing ; but if there has been delay and want 
of diligence in consequence of which witnesses, not having been served in 
good time, are not present, the Court may properly refuse to adjourn the 
hearing.—I. L. R., 9 Bom. 308. 


Under sec. 159 of the Civil Procedure Code (Act XIV) of 1852, a 
party toa suit is entitled, as of right, to obtain summonses for his wituesses 
any time before the day fixed for the disposal of the suit.—15 Bom, 86. 

160. The party applying for a summons shall, before 
Expenses of witnessesto the summons is granted, and within a 
be paid into Court on ap- period to be fixed by the Court, pay into 
pista tor samen Court such a sum of money as appears 
to the Court to be sufficient to defray the travelling and other 
expenses of the person summoned, in passing to and from the 
Court in which he is required to attend, and for one day’s 
attendance. 


If the Court be subordinate to a High Court, regard shall 
be had, in fixing the scale of such expen- 


; ses, to the rules (if any) laid down by 
competent authority. 


Scale of expenses. 


Notes. 

This section applies to Provincial Small Cause Courts. 

Under sec. 151, Act VIII of 1859 (extended to Revenue Courts by 
sec. 67, Act X of 1859), the defendant was not boand to pay into Court the 
costs of summoning and defraying the expenses of the witnesses, until the 
Court had fixed what was reusonable.—9 W. R., 128. 

An order was made directing the realization (under sec. 151, Civil Pro- 
cedure Code, 1859) by attachment and sale of the expenses of a witness 
afber he was discharged without being required to give evidence. A mis- 
cellaneous appeal having been filed from the order, the High Court issued 
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a rule to show cause why the appeal should not be allowed. On no cause 
being shown, the appeal was filed.—12 W. R., 430. 


161. The sum so paid into Court shall be tendered to 
. the person summoned, at the time of 
wieemne” OF expenses (0 serving the summons, if it can be served 
personally. 
Note.—This section applies to Provincial Small Cause Courts. 
162. If it appear to the Court or to such officer as it 
Procedure where insafi- appoints in this behalf that the sum paid 
cient sum paid in. into Court is not sufficient to cover such 
expenses, the Court may direct such further sum to be paid 
to the person summoned as appears to be necessary on that 
account, and, in case of default in payment, may order such 
sum to be levied by attachment and sale of the moveable pro- 
perty of the party obtaining the summons ; or the Court may 
discharge the person summoned without requiring him to give 
evidence, or may both order such levy and discharge such 
person as aforesaid. 


If it be necessary to detain the person summoned for a 

nsesif witness de- longer period than one day, the Court 

more than one day. may, from time to time, order the part 
at whose instance he was summoned to pay into Court pa 6 
sum as is sufficient to defray the expenses of his detention for 
such further period, and, in default of such deposit being made, 
may order such sum to be levied by attachment and sale of 
the moveable property of the party at whose instance he was 
summoned ; or the Court may discharge the person summoned 
without requiring him to give evidence, or may both order 
such levy and discharge such person as aforesaid. 

Wote.—-This section applies to Provincial Small Cause Courts. 
163. Every summons for the attendance of a-person to 
Time, place, and purpose give evidence or’ produce a document 
ofatrendance tobe speci: shall specify the time and place at which 
See ee erate ne: he is required to attend, and also whe- 
ther his attendance is required for the purpose of giving evi- 
dence or to produce a document, or for both purposes ; and 
any particular document which the person summoned is called 
on to produce shall be described in the summons with reason- 
able accuracy. 
Note.—This section applies to Provincial Small Cause Courts, 
164. Any person may be summoned to produce a docu- 
Summons to produce do- Ment, without being summoned to give 

eument: evidence; and any person summoned 
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merely to produce a document shall be deemed to have com- 

plied with the summons, if he cause such document to be pro- 

duced instead of attending personally to produce the same. 
Wote.—This section applies to Provincial Small Cause Courts. 

Power to require persons 165. Any pérson present se Cour t 
present in Courtto give may be required by the Court to give 
Crees evidence or to produce any document 
then and there in his actual possession or power. 

Wote.—This section applies to Provincial Small Cause Courts. 
166. Every summons to a person to give evidence or 

s produce a document shall be served as 

ummons how served. . ° 
nearly as may bein manner hereinbefore 
prescribed for the service of summons on the defendant; and 
the rules contained in Chapter VI. as to proof of service shall 
apply in the case of all summonses served under this section. 
Note.—This section applies to Provincial Small] Cause Courts, 


167. The service shall in all cases be made a sufficient 

Time for serving sum- time before the time specified in the sum- 

mons. mons for the attendance of the person 

summoned to allow him a reasonable time for preparation and 

for travelling to the place at which his attendance is required. 
Wote.—This section applies to Provincia] Small Cause Courts. 


168. If the serving-officer certify to the Court that the 
Attachment of property Summons for the attendance of a person, 
of absconding witness. either to give evidence or to produce a 
document, cannot be served, the Court “ shall, if the certificate 
of the serving-officer has not been verified by affidavit, and 
may if it has been so verified, examine the serving-oflficer on 
oath, or cause him to be so examined by another Court,’’* 
touching the non-service ; 
and upon being satisfied that such evidence or production 
is material, and that the person for whose attendance the sum- 
mons has been issued is absconding or keeping out of the way 
for the purpose of avoiding the service of the summons, may 
issue a proclamation requiring him to attend to give evidence, 
or produce the document, ata time and place to be named 
therein ; and a copy of such proclamation shall be affixed on 
the outer door of the house in which he ordinarily résides. 


If he does not attend at the time and place named in such 


* The words quoted have been substituted by the Civil Procedure Code Amend- 
ment Act (VII. of 1888), sec. 16, for the words, ‘‘ shall examire the serving-officer an 


oath,” as originally enacted. 
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proclamation, the Court may, in its discretion, at the instance 
of the party on whose application the summons was issued, 
make an order for the attachment of the property of the per- 
son whose attendance is required, to such amount as the Court 
thinks fit, not exceeding the amount of the costs uf attachment 
and of the fine which may be imposed under Section 170 : 


Provided that no Court of Small Causes shall make an 
order for the attachment of immoveable property. 


Notes. 
This section applies to Provincial Small Cause Courts. 


Sec. 159, Code of Civil Procedure, gives a Civil Court a discretion as 
to the issue of proclamation and subsequent orders for attachment; but 
such Court is bound to exercise a reasonable discretion.—8 W. R., 505. 


The proclamation issuable under sec. 159, Act VIII of 1859, could not 
be legally affixed to the mal cutcherry ofa defaulting witness, Before the 
provisions of that section can come into play, personal service of summons 
must be attempted. In the absence of process of legal service, the magis- 
trate’s order of imprisonment for contempt, under sec. 174 of the Penal 
Code, and sec. 168 of the Code of Criminal Procedure, was quashed.—7 
W. R., Cr. 58, 

On application being made under secs. 159 and 168 of Act VIII of 
1859 for issue of process aguinst an absconding witness, the Court, if satis- 
fied (as it was bound to be) that the witness had absconded, and that he was 
a material witness, ought to grant the application, unless the applicant had 
placed himself in such a position by his conduct that it would be inequita- 
ble to grant it.—1 W. Rh, 26. 

A Court was not authorized to issue the proclamation and attachment 
mentioned in sec. 159, Code of Civil Procedure, unless it was proved to its 
satisfaction that the evideuce of the witness was material, and that he was 
avoiding the summons ; and, after these circumstances have been shown, it 
was a matter of discretion to issue the proclamation and attachment, and 
after issue to let the case stand over.—13 W. R., 416. 


Where an application was made at a very late stage of a case to en- 
force the provisions of sec. 159 of the Code of Civil Procedure, without 
proffer of any proof that the witness was absconding or keeping out of tho 
way for the purpose of avoiding the service of the sammons, the lower Ap- 
peilate Court was held to have been justrfied in not postponing the case to 
secure the attendance of the witness, although material.—15 W. R., 176. 
169. If, on the attachment of his property, such person 
. » _N a 7 

If witness appears, at- ®#PPpears, and satisfies the Court that he 
tachment may be with- did not abscond or keep out of the way 
erawn: to avoid service of the summons, and 
that he had not notice of the proclamation in time to attend 
at the time and place named therein, the Court shall direct 
that the property be released from attachment, and shall make 

such order as to the costs of the attachment as it thinks fit. 


Note.—This section applies to Provincial Small Cause Courts, 


892 CIVIL PROCEDURE CODE. Secs. 170-174, 


1'70. If such person does not appear, or, appearing, fails 
Procedure if witness to satisfy the Court that he did not ab- 
fails to appear. scond or keep out of the way to avoid 
service of the summons, and that he had not notice of the 
proclamation in time to attend at the time and place named 
therein, the Court may impose upon him such fine, not exceed- 
ing five hundred rupees, as the Court thinks fit, having regard 
to his condition in life and all the circumstances of the case, 
and may order the property attached, or any part thereof, to 
be sold for the purpose of satisfying all costs incurred in con- 
sequence of such attachment, together with the amount of the 
said fine (if any): 

Provided that, if the person whose attendance is required 
pays into Court the costs and fine as aforesaid, the Court shall 
order the property to be released from attachment. 

WNote.—This section applies to Provincial Small Cause Conrts. 


171. Subject to the rules of this Code as to attendance 
; and appearance, and to the provisions of 
sicord quaieos ag witness: the Indian Evidence Act, 1872, if the 
a aa Court at any time thinks it necessary to 
examine any person other than a party to the suit, aud not 
named as a witness by a party to the suit, the court may, of 
its own motion, cause such person to be summoned asa wit- 
ness to give evidence, or to produce any document in his pos- 
session, on a day to be appointed, and may examine him asa 
witness, or require him to produce such document. 
Note.—This section applies to Provincial Smal] Cause Courts. 
172. Subject as last aforesaid, whoever is summoned to 
Duty of persona sum- ®ppear and give evidence in a suit must 
moned to give evidence or attend at the time and place named in 
Eee eta the summons for that purpose, and who- 
ever 1s summoned to produce a document must either attend 
to produce it, or cause it to be produced, at such time and place. 
Note.— This section applies to Provincial Small Cause Courts. 


173. No person sosummoned and attending shall depart 
unless and until (@) he has been examin- 
ed or has produced the document and 
the Court has risen, or (2) he has obtained the Court’s leave 
to depart. 


Wote,—This section applies to Provincial Small Canse Courts. 


When they may depart. 


Consequences of failure to 1'74. If any person on whom a 
comp iy en samme: summons to give evidence or produce a 
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document has been served fails to comply with the summons, 
or if any person so summoned, and attending departs in con- 
travention of Section 173, the Court may order him to be 
arrested and brought before the Court: 

Provided that no such order shall be made when the Court 
has reason to believe that the person so failing had a lawful 
excuse for such failure. 

When any person so brought before the Court fails to 
satisfy it that he had a lawful excuse for not complying with 
the summons, the Court may sentence him to fine not exceed- 
ing five hundred rupees. 

Explanation.—Non-payment or non-tender of a sum suffi- 
cient to defray the expenses mentioned in section 160 shall 
be deemed a lawful excuse within the meaning of this section. 


If any person so apprehended and brought before the 
. Court cannot, owing tothe absence of 
Procednre when witness . . ° 
apprehended cannot give the parties or any of them, give the evi- 
evidence or praduce do- dence or produce the document which he 
i has been summoned to give or produce, 
the Court may require him to give reasonable bail or other 
security for his appearance at such time and place as it thinks 
fit, and, on such bail or security being given, may release him. 
Notes. 

This section applies to Provincial Small Cause Courts, 

Sec. 168 of the Civil Procedure Code requires that there should ap- 
pear to the Court to be satisfactory ground for believing that the default 
on the part of witnesses summoned to give evidence is witbout lawful ex- 
cuse before issuing a warrant for the arrest of such witnesses, But it is not 
necessary for this purpose to institute a formal investigation, and come toa 
determination on the evidence adduced.—5 M. H.C. R, 104. 

Where a lower Appellate Court, by the terms of. its order on a petition 
for the apprehension of witnesses, under sec. 168, Code of Civil Procedure, 
undertook to see that proper orders should be passed, it was bound to pass 
such orders as might, in its judicial discretion, be necessary under tbat sec - 
tion.—-9 W. R., 359. 

Where witnesses do not appear on summons, it is for the parties to 
move the Court, not for the Court to proceed, suo motu, to further the pro- 
duction of the witnesses, though the Court may issue attachment under 
sec. 168, Code of Civil Procedure, if it is shown that the witnesses are abs- 
conding or keeping out of the way.—13 W. R., 324. 

175. If any person so failing to comply with a sum- 
Procedure when witness mons absconds or keeps out of the way, 
absconds. so that he cannot be apprehended and 
brought before the Court, the provisions of sections 168, 169, 
and 170, shall, mutatis mutandis, apply. 


—This section applies to Provincial Small Cause Courts, 
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176. No one shall be bound to attend in person to give 
Perons bound to attena @Vvidence or to be examined in Court un- 
ip person. less he resides— 


within the local limits of its ordinary original juris- 
diction, or 

(2) without such limits and at a place less than fifty or 
(where there is railway-commuunication, for five-sixths of 
the distance between the place where he resides and the place 
where the Court is situate) two hundred miles distance from 
the Court-house. 

Wote.—-This section applies to Provincial Small Cause Courts. 


177. If any party to a suit present in Court refuses, 
- Consequence of refusat Without lawful excuse, when required by 
of party to give evidence the Court, to give evidence or to produce 
Ween eee Day eure any document then and there in his ac- 
tual possession or power, the Court may, in its discretion, 
either pass a decree against him, or make such order in re- 
lation to the suit as the Court thinks fit. 


Notes. 
This section applies to Provincial Small Cause Courts. 


A defendant failed to appear when ordered to attend under sec. 170, 
Act VIII of 1859. The Judge did not at once pass judgment against him, 
but called the plaintiff’s witnesses, and refused to allow the defendaut’s 
vakeel, who was present, to cross-examine them. Held that the Judge ought 
to have allowed the defendant’s vakeel to cross-examine the plaintiff’s wit- 
nesses.— 2% LB. L. BR., App. 12. 

The discretion which a Court has, under sec. 170 of Act VIII of 1859, 
of passing judgment against a party for non-compliance with the Court’s 
order to attend and give evidence, or produce documents in a suit, is not 
confined to cases where the party summoning him cannot prove his case 
otherwisu than by the evidence of such other party, or where the fact to 
be proved is solely and exclusively within the knowledge of such other 
party. A bare allegation by a defendant in his written statement, without 
any proof in support of it, that a certain person is his inveterate enemy, is 
not sufficient to discredit that person’s testimony.—9 B. L. R., 215 ; 17 W. 
R., 550; 9 B. L. R., 218 note; 12 W. R., 369. 


In a suit to recover the balance alleged to be due on a partnership 
transaction, the lst defendant, who was examined as a witness for the plain- 
tiff, refused to produce certain accounts relating to the partnership which 
he was directed to produce by the Civil Judge. Thereupon, judgment was 
given against the Ist defendant under sec. 170 of the Civil Procedure Code. 
On appeal, the High Court, holding that the accounts were relevent and 
material evidence in the suit, and that the Civil Jadge was justified in re- 
quiring the lst defendant to produce them, and being satisfied that the ac- 
counts were in the possession or control of the lst defendant, affirmed the 
judgment of the Civil Judge.—4 M. H. C. R., 142. 


The, provisions of sec. 170 of the Code of Civil Procedure ought to be 
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exercised with the most temperate discretion. Where the Court might have 
treated one of the defendants as in default, and passed judgment against 
him under the above section, instead of doing so, passed over the default, 
and made an order adjourning the further hearing of the suit, and on the 
day to which the hearing was adjourned disposed of the suit under seo. 
170, held that the Court by its own act was not in a position to treat the 
defendant as in default,—4 M. H.C. R., 231. 

A judgment passed against a plaintiff under sec. 126 of Act VIII of 
1859 was reversed by the High Court in special appeal, asthere was noth- 
ing on the record to show that the party refused * to answer any material 
question relating to the suit.”—2 Bom. F.C. R., (A. C.) 360; 2nd Ed. 340. 

The non-attendanca of the defendant, when cited as a witness to give 
evidence, is not alone sufficient to justify the decision of the suit against 
him under sec. 170 of the Civil Procedure Code. His absence may be an 
unfavourable circumstance, but the Court will not always be disposed to 
attach to it such weight as to regard it as justifying a decree in the plain- 
tilf’s favour.—2 N.-W. P. H. C. R., 67. 

Sec. 170, Act VIII of 1859, was not intended to empower a Court to 
decree a claim which on the face of it is barred by limitation, simply be- 
cuuse the defendants had been summoned and did not appear.—7 W.R.., 46. 

A Court may avail itself in an execution-case of the power given by 
sec. 170, Act VIII of 1859, to summon a party to give evidence, and, on 
his failing to comply with that order, to pass judgment against him.—8 W. 
R., 64. 

To render a person liable to the penalty prescribed by sec. 170, Act 
VIII of 1859, it must be shown that notice had been duly served on him, 
aad that he had failed to comply with the requisition contained in that 
notice.—11 W. R., 110. 

Sec, 170 was applicable to the procedure in suits under the Bengal 
Rent Act.—4 W.R, Act X., 18; 4 W. R., Act X., 50. 

Sec. 170, Act VIII of 1859, authorized dismissal for default only 
against the plaintiff who failed or refused to attend, not against the plain- 
tiffs who appeared.—1 W. R., 25;1 W. R., 168. 


178. Whenever any party to a suit is required to give 
Rules as to witnessesto evidence or to produce a document, the 
apply to parties summoned. yyles as to witnesses contained in this 


Code shall apply to him so far as they are applicable. 


Note.—This section applies to Provincial Small Cause Courts. 


CHAPTER XV. 

Or THE HEARING OF THE Suir AND EXAMINATION OF WITNESSES. 
1'79. On the day fixed forthe hearing of the suit, or on 
Statement and production any other day to which the hearing is 
of evidence by party having adjourned, the party having the right 
right to begin. to begin shall state his case and produce 
his evidence in support of the issues which he is bound to 

prove. 
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Explanation.—The plaintiff has the right to begin, unless 

us to right to Where the defendant admits the facts 

alleged by the plaintiff, and contends 

that, either in point of law or on some additional facts alleged 

by the defendant, the plaintiff is not entitled to any part of 

the relief which he seeks, in which case the defendant has the 
right to begin. 

WW otes. 
This section applies to Provincial Small Cause Courts 


In a suit for partition of certain property and trading business, the de- 
fendants resisted the suit, admitted a nucleus of joint property, and claim- 
ed the right to begin, on the ground that the onus was on them to prove 
that the whole property and the trading business were not joint. Held that, 
unless the defendants admitted all the allegations, or all the material allega- 
tions, the plaintiff was entitled to begin.—7 C. Ll. R., 274. 


At the hearing of a case on a preliminary issue, the defendant, by 
whom the issue is raised, has the right to begin. Two counsel for the same 
party may be heard in argument of a preliminary issue.—l. L. R., 12 
Bom. 454. 


Sikiemeut> ana arose: 180. ‘The other party shall then 
tion of evidence by other state his case and produce his evidence 
ashe (if any). 

Reply by party begin- The party beginning is then entit- 
ing. led to reply. 

Where there are several issues, the burden of proving 
some of which lies on the other party, the party beginning 
may, at his option, either produce his evidence on those is- 
sues, or reserve it by way of answer to the evidence produced 
by the other party. In the latter case, the party beginning 
may produce evidones on those issues after the other party 
has produced all his evidence, and the other party may then 
reply specially on the evidence so produced by the party 
beginning ; but the party beginning will then be entitled to 
reply generally on the whole case. 

Wote.—This section applies to provincial Small cause Courts. 

181. The evidence of the witnesses in attendance shall 

Witnesses to be examined be taken orally in open Court in the pre- 


in open Court. sence, and under the personal direction 
and superintendence, of the Judge. 
Notes. 


This section applies to Provincial Small Cause Courts. 


Where a will is contested, the proceedings should take, as nearly as 
may be, the form of a regular suit, as if brought by the party propound- 
ing the will; and where a judge granted a probate, it was held to be aseri- 
ous defect with reference to Act XXIII of 1861, sec. 38, and Act VIII of 
1859, sec. 172, that he took down only memoranda of the evidence, and not 
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their testimony in the language in ordinary usein proceedings before the 
Court.—24 W. R., 162. 

Where a Court of first instance, considering it unnecessary to examine 
certain witnesses for the defence, dismissed the suit, and the lower Appel- 
late Court, disbelieving the evidence of those witnesses for the defence who 
were examined, allowed the plaintiff’s appeal, held that, before doing so, 
the lower Appellate Court should have afforded the defendants an opportu- 
nity of supplementing the evidence which they had given in the first Court 
by the testimoney of those witnesses whom that Court had declared it un- 
necessary to hear, and that the case must be regarded as one in which the 
first Court had refused to examine the witnesses tendered by the defend- 
ants. The Court directed the first Court to examine the defendants’ wit- 
nesses, and, having done so, to return their depositions tothe lower Appel- 
late Court, which was to replace the appeal upon its file and dispose of it, 
—I. L. R., 9 Al. 339. 

182. In cases in which an appeal is allowed, the evi- 
taken in appealable cases. down in writing in the language of the 
Court, by or in the presence and under the personal direction 
and superintendence of the Judge, not ordinarily in the form 
of question and answer, but in that of anarrative, and, when 
completed, shall be read over in the presence of the Judge and 
of the witness, and also in the presence of the parties or their 
pleaders, and the Judge shall, if necessary, correct the same, 
and shall sign it. 

Notes. 

This section applies to Provincial Small Cause Courts. 

Failure to comply with the provisions of secs. 182 and 183 of Act X. 
of 1877 (Civil Procedure Code) in a judicial proceeding is an informality 
which renders the deposition of an accused inadmissible in evidence on a 
charge of giving false evidence based on such deposition ; and under sec. 
91 of Act I of 1872 (Indian Evidence Act), no other evidence of such de- 
position is admissible.——l. L. R., 6 Cal. 762. 


183. If the evidence is taken down under section 182 
When deposition to be In a language different from that in 
interpreted. which it was given, and the witness 
does not understand the language in which it is taken down, 
the evidence as taken down inwriting shall be interpreted to 
him in the language in which it was given. 


184. In cases in which the evidence is not taken down 

Memorandum when evi- 12 writing by the Judge, he shall be 

dence not taken down by bound, as the examination of each wit- 

yuaee: ness proceeds, to make a memorandum 

of the substance of what each witness deposes, and such me- 

morandum shall be written and signed by the Judge with 
his own hand, and shall form part of the record. 

113 ; 
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185. Where English is not the language of the Court, 

When evidence may be but all the partiesto the suit who appear 

taken in English, in person, and the pleaders of such as ap- 

pear by pleaders, do not object to have such evidence as given 

in English taken down in English, the Judge may so take it 
down with his own hand. 


185A.* (1) The Local Government may, by notifica- 
Power for Local Govern. 10n in the official Gazette, direct, with 
ment to require evidence respect to any Judge specified in the 
to be recorded in English. otification, or falling under a descrip- 
tion set forth therein, that evidence in cases in which an ap- 
peal is allowed shall, instead of being taken down in the man- 
ner prescribed in the foregoing sections, be taken down by 
him with his own hand in the English language. 


(2) where a Judge is prevented by any sufficient reason 
from complying with a direction under sub-section (1), he shall 
record the reason and cause the evidence to be taken down in 
writing from his dictation in open Court. 


3) Evidence taken down under sub-section (1) or sub- 
section (2) shall be in the form mentioned in section 182, and 
be read over and signed, and, aS occasion may require, inter- 

retcd and corrected, as if it were evidence taken down under 
that section. 

(4) The Local Government may, by notification in the 
official Gazette, revoke or vary a direction notified under sub- 
section (1). 


186. The Court may, of its own motion, or on the 

Any particular quertion ®Pplication of any party or his pleader, 

and answer may be taken take down, or cause to be taken down, 

sown: any particular question and answer, or 

any objection to any question, if there appear any special rea- 
son for so doing. 


187. If any question put to a witness be objected to by 
Questions objected to and 2 party or his pleader, and the Court 
allowed by Court. allows the same to be put, the Judge shall 
take down the question, the answer, the objection, and the 
name of the person making it, together with the decision of 
the Court thereon. 


* Sec. 185A has been inserted by the Civil Procedure Cod A 
(VII of 1888), sec. 17. e Amendment Act 
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188. The Court may record such remarks as it thinks 
Remarks on demeanour Material respecting the demeanour of 
Sh EINREes oe: any witness while under examination. 


189. In casesin which an appeal is not: allowed, it 
Memorandum ofevidence Shall not be necessary to take down the 
in unappealuable cases. evidence of the witnessesin writing at 
length ; but the Judge, as the examination of each witness 
proceo ae shall make a memorandum of the substance of what 
e deposes, and such memorandum shall be written and signed 
by the Judge with his own hand, and shall form part of the 
record. 
Wote,—This section applies to Provincial Small Cause Courts. 
190. If the Judge be rendered unable to make a memo- 
Jndge unable to make Yandum as above required by this chap- 
such memorandum to re- ter, he shall cause the reason of such in- 
cord reason of his inability. ability to be recorded, and shall cause 
the memorandum to be made in writing from his dictation in 
open Court. 


Every memorandum so made shall form part of the re- 
cord. — 
NWote.—This section applies to Provincial Small Cause Courts. 
191. (1) where the Judge taking down any evidence, 
Power to deal with evi OF causing any memorandum to be 
dence taken down by an- made, under this Chapter, is prevented 
i iaeai i a by death, transfer, or other cause from 
concluding the trial of the suit, any successor to such Judge 
may deal with such evidence or memorandum as if he him- 
self had takenit down or caused it to be made, and proceed 
with the suit from the stage at which his predecessor left it. 


(2) The provisions of sub-section (1) shall apply, so far 
as they can be made applicable, to a suit transfered under 
section 25: 

Provided that a Court transferring a suit under that sec- 
tion may, if it thinks fit, direct that the Court to which the 
suit is transferred shall recall all or any of the witnesses who 
have been examined, and take their evidence afresh.* 

Notes. 
A Subordinate Judge, having taken all the evidence in a suit before 
him, and having completed the hearing of the suit, except for the argu- 


ments of counsel on both sides, was removed, and the case came on for hear- 
ing before his successor. The new Subordinate Judge took up the case 


* Sec. 191 has been substituted for the original by the Civil Procedure Code 
Amendment Act (VII. of 1888), sec. 18. 
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from the point at which it had been left by his predecessor, and proceeded 
to judgment and decree :—Held that the only power given by the Civil 
Procedure Code in such cases is to allow the evidence taken at the first 
trial to be used as evidence at the second trial, and not to allow the two 
hearings to be linked together and virtually made one ; that the Subordi- 
nate Judge should have fixed a day for the entire hearing of the suit before 
himself, and should first have heard the opening statement on bebalf of the 
plaintiff, the evidence produced by both sides, and the arguments on behalf 
of both, and then finally decided the case which he had himself heard and 
tried ; that he might, in accordance with the provisions of sec. 19] have 
allowed the depositions which had been taken before his predecessor to be 
put in; and that, in neglecting to take this course, and in deciding the case 
‘upon materials which were never before him, his action was illegal, and 
the judgment and decree were nullities,—I. L. R., 7 Al. 857. 

A Subordinate Judge, having taken all the evidence in a suit before 
him, adjourned the case to a future date for disposal. Upon the date fixed, 
a further adjournment was made. The Subordinate Judge, at this stage 
of the proceedings, was removed, and a new Subordinate Judge was ap- 
pointed. Held that the trial, so far as it had gone before the first Subordi- 
nate Judge, was abortive, and, as a trial, became a nullity. Held also that 
the duty of the second Subordinate Judge, when the case was called on be- 
fore him, was to fix a date for the entire hearing and trial of the case be- 
fore himself; that he might, at the request of the pleaders, have fixed the 
same day upon which the case was called on, and proceeded to try it at 
once ; and that the trial should then have proceeded in the ordinary way, 
except that the parties would be allowed, under sec, 191 to prove their al- 
legations in a different manner. Jagram Das v. Narain Lal (7 Al. 857) 
referred to.—8 Al. 35, 

The trial of a suit was completed except for argument and judgment, 
and a date was fixed for hearing argument. At this point a new Subor- 
dinate Judge was appointed, and he adjourned fixing a particular date for 
disposal of the case, After some further adjournments, the Subordinate 
Judge delivered judgment, baving heard argument on both sides upon the 
evidence taken by his predecessor. The District Judge on appeal upheld 
the decision, a second appeal preferred to the High Court, and an objec- 
tion was raised on the appellant’s behalf that the proceedings taken before 
the Subordinate Judge were void, and he could not be said to have tried the 
case, inasmuch as no evidence was taken before him, and his judgment was 
based solely on evidence recorded by his predecessor. No objection of this 
kind was taken in either of the Courts below :—Held by the Full Bench 
that. with reference to the grounds of appeal, and under the circumstances 
of the case, the officer who passed the decree in the Court of first instance 
had jurisdiction to deal with and determine the suitin the mode in which 
he did. Jagram Dos v. Narain Lal and Afzal-ul-nissa Begam v. Al Ali dis- 
eussed.—8 Al. 576. 

192. If a witness be about to leave the jurisdiction of 
Power to examine witness the Court, or if other sufficient cause be 


‘immedidately. shown to the satisfaction of the Court 
why his evidence should be taken immediately, the Court 
may, upon the application of either party or of the witness, 
at any time after the institution of the suit, take the evidence 
of such witness in manner hereinbefore provided. 
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Where such evidence is not taken forthwith and in the 
presence of the parties, such notice as the Court thinks suffi- 
cient, of the day fixed for the examination, shall be given to 
the parties. 

The evidence so taken shall be read over to the witness, 
and, if he admits it to be correct, shall be signed by him, and 
may then be read at any hearing of the suit. 

Note,—This section applies to Provincial Small Cause Courts. 
193. The Court may, at any stage of the suit, recall 
Covrt may recall andex- @DYyY witness who has been examined, 
amine witness. and who has not departed in accordance 
with section 173, and may (subject to the provisions of the 
Indian Evidence Act, 1872) put such questions to him as the 
Court thinks fit. 

A Court continuing a suit under section 191 may recall 

and re-examine a witness who has departed in accordance with 


section 173. 
—This section applies to Provincial Small Cause Courts. 


CHAPTER XVI. 
Or AFFIDAVITS. 


194. Any Court of first instance and any Appellate 
Power to order any point Court may, at any time, for sufficient 
to be proved by affidavit. yreason, order that any particular fact or 
facts may be proved by affidavit, or that the affidavit of any 
witness may be read at the hearing, on such conditions as the 
Court thinks reasonable : 

Provided that, where it appears to the Court that either 
party Jona fide desiresthe production of a witness for cross- 
examination, and that such witness can be produced, an order 
shall not be made authorizing the evidence of such witness to 
be given by affidavit. 

Note,—This section applies to Provincial Small Cause Courts. 

195. Upon any application evidence may be given by 

affidavit, but the Court may, at the in- 


. Power to order attend- gtance of either party, order the attend- 


ance of decla t for cross- ° ° 
éxamination, ° ance, for cross-examination, of the decla- 


rant. 
Such attendance shall be in Court, unless the declarant is 
exempted under this Code from personal appearance in Court, 


or the Court otherwise directs. * 
».— This section applies to Provincial Small Cause Courts. 


902 CIVIL PROCEDURE CODE. ([Szcs, 196-201, 
196. Affidavits shall be confined to such facts as the 


Matters to which afi- Meclarant is able of his own knowledge 
davite shall be confined. to prove, except on interlocutory appli- 
cations, on which statements of his belief may be admitted, 
provided that reasonable grounds thereof be set forth. 

The costs of every affidavit which shall unnecessarily set 
forth matters of hearsay or argumentative matter, or copies 
of or extracts from documents, shall (unless the Court other- 
wise directs) be paid by the party producing the same. 

Note.—This section applies to Provincial Smali Cause Courts. 


Oath of declarant by whom 197. In the case of any affidavit 
to be administered. under this Code— 

(a) any Court or Magistrate, or 

(6) any officer whom a High Court may appoint in this 
behalf, or 

(c) any officer appointed by any other Court which the 
Local Government has generally or specially empowered in 
this behalf, 

may administer the oath of the declarant. 

»—This section applies to Provincial Small Cause Courts. 


CHAPTER XVII. 
Or JUDGMENT AND DECREE. 


198. The Court, after the evidence has been duly 
Judgment when  pro- taken, and the parties had been heard 
either in person cr by their respective 
pleaders or recognized agents, shall pronounce judgment in 
open Court, either at once or on some future day, of which 
due notice shall be given to the parties or their pleaders. 
Note,—This section applies to Provincial Small Cause Courts. 
' Power to pronounce judg- . 199. A Judge may pronounce a 
ment written by jadge’s judgment written by his predecessor, but 
aha cde not pronounced. 
wote,—-This section applies to Provincial Small Cause Courts. 

200. The judgment shall be written in the language 
of the Court, or in English, or in the 
Judge’s mother-tongue. 

Wote.—This section applies to Provincial Small Cause Courts. 

201. Whenever the judgment is written in any langu- 
age other than that of the Court, the judg- 
ment shall, if any of the parties so re- 


Language of judgment. 


“ Translation of judgment. 
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quire, be translated into the language of the Court, and the 
translation shall also be signed by the Judge or such officer as 
he appoints in this behalf. 
Wote,—This section applies to Provincial Small Cause Courts. 
202. The judgment shall be dated and signed by the 
Judgment to be dated Judge in open Court at the time of pro- 
and signed. nouncing it, and shall not be altered or 
added to, save to correct verbal errors or to supply some ac- 
cidental defect not affecting a material part of the case, or on 
review. 
Note.—This section applies to Provincial Small Cause Courts. 
203. The judgments of the Courts of Small Causes 
Sudements of Sma meed not contain more than the points 
Cause Courts. for determination and the decision there- 
upon. 
The judgments of all other Courts shall contain a con- 
Judgments of other cise statement of the case, the points for 


Courts. determination, the decision thereon, and 
the reasons for such decision. 
Notes, 


This section applies to Provincial Small Cause Courts. 
Sec. 203 of the Code of Civil Procedure does not relieve the Judge of 
a Small Cause Court from the necessity of giving some indication in his 
judgment that he has understood the facts of the casein which such judg- 
ment is given. Where a judgment in a Small Cause Court snit stated mere- 
ly that the suit was dismissed for reasons given in the Judge’s decision in 
another suit, and the judgment in the suit so referred to was in the follow- 
ing words :——‘“ Claim for recovery of money lent with interest. Reply. De- 
fendant pleads that he has paid the debt to the plaintiff. Issue. Has the 
defendant paid the debt claimed to the plaintiff P Finding. It is not proved 
that the defendant paid the debt to the plaintiff. Ordered that the claim 
is decreed with costs” :—held that this was, in fact, no judgment at all, 
and the case muat be remanded for re-trial on the merits under the analo- 
gy of sec. 562 of the Code of Civil Provedure, read with sec. 647 1b.—13 
Al, 533. 
204. In suits in which issues have been framed, the 
Court to state its deci: Court shall state its finding or decision, 
sion on ench issue. with the reasons thereof upon each sepa- 
eee rate issue, unless the finding upon any 
one or more of the issues be sufficient for the decision of the 


suit. 
Wotes. 

In a suit for ejectment by a land-lord against his tenant the following 
amongst other issues were raised, viz., whether the notice alleged was suffi- 
cient, and whether the defendant was entitled to a right of occupancy. The, 
Court of first instance dismissed the suit, finding upon the admitted facta 
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that the notice alleged was insufficient, but also decided the other issues 
raised, and held that the defendant was not entitled toa right of oceupan- 
cy. Held, that the finding upon the question of notice based upon the ad- 
mitted facts being sufficient to dispose of the whole case, the Court erred 
in proceeding to determine any other issues raised in the suit.—I. L, R., 10 
Cal. 1095. 

SeelI. L. R., 4 Madr. 134, noted under sec. 18; 8 Bom. 368, noted un- 
der sec. 561. . 

205. The decree shall bear date the day on which the 

Pe te judgment was pronounced; and, when 
paeerisatiee oer the Judge has satisfied himself that the 
decree has been drawn up in accordance with the judgment, 
he shall sign the decree. 
Note. 

This section applies to Provincial SmaJl Cause Courts. 

The mere specification of costs in a decree without an allotment of res- 
ponsibility is nota sufficient compliance with sec. 189, Act VIII of 1859. 
—15 W. R., 4. 

A copy of the judgment, with the schedule of costs appended, does not 
constitute a proper decree such as is required under sec. 189, Code of Civil 
Procedure.—-15 W. R., 326. 

206. The decree must agree with the judgment: it 
shall contain the number of the suit, the 
names and descriptions of the parties, 
and particulars of the claims, as stated in the register, and 
shall specify clearly the relief granted or other determination 
of the suit. 

The decree shall also state the amount of costs incurred 
in the suit, and by what parties, and in what proportions such 
costs are to be paid. 


If the decree is found to be at variance with the judg- 
| ment, or if any clerical or arithmetical 
error be found in the decree, the Court 
shall, of its own motion, or on that of any of the parties, 
amend the decree so as to bring it into conformity with the 
judgment, orto correct such error: provided that reasonable 
notice has been given to the parties or their pleaders of the 
proposed amendment. 


Contents of decree. 


Power to amend decree. 


Notes. 

This section applies to Provincial Small Cause Courts. 

A Court has power to amend its decree by bringing it into conformity 
with the judgment after the said decree has been confirmed on appeal.—TI. 
L. R., 9 Madr. 354. 

In a suit for money against the karnavan and two anandravans of a 
Malabar tarwad, the judgment directed a “ decree for the plaintiff as pray- 
'"” buat the decree ordered payment by one anandravan only. Land be- 
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longing to the tarwad was attacned and sold in execution, an objection by 
the other members of the tarwad having been overruled. After the sale, 
the decree was amended and brought into conformity with the judgment. 
In a suit brought by other members of the tarwad against the karnavan, 
the decree-holder and the execution-purchuoser, it was found that the judg- 
ment-debt had been contracted for proper tarwad purposes, and that the 
land had been sold for its proper valuc :—JT/leld, that the sale was binding 
on the plaintiffs.—14 Madr. 150. 


The judgment in an appeal adjudged interest to be paid for the period 
prior to the institution of the suit only. The decree contained an order for 
payment of interest from the date of the suit on wards :—Held that no va- 
riance with the judgment, withiu the meaning of sec. 206, was involved in 
the additional order contained in the decree.—7 Al. 755. 


When an original decree is amended under sec. 206 of the Civil Pro- 
cedure Code, it, as amended, is the decree in the suit ; and an ayrpeal, there- 
fore, lies from it under the provisions of sec. 540, when the validity of the 
amendment can be questioned. The matter of amending a decree does not 
by itself constitute a ‘‘ case,” within the meaning of sec, 622 but forms part 
ot the proceedings in the suit in which the decree is made :—RHeld, there- 
fore, per OLDFIELD, J., that, where an original decree, which was appeal- 
able, was amended by the Court of first instance, under sec. 206, the High 
Court had no power to revise such amendment under sec. 622 of the Code. 
Per Maumoop, J.—An order passed under sec, 206 amending a decree is a 
separate adjudication, and is not mercly a part of the original decree, and 
cannot alter its date, and such an order is not appealable under sec. 588 of 
the Code. Such an order, therefore, can be revised by the High Court un- 
der sec. 622.—7 Al. 276. 

A. District Judge, by an order passed under sec. 206 altered a decree 
passed by his predecessor in the terms, ‘* I dismiss the appeal.” to read “T 
accept the appeal,”’ on the ground that his predecessor had obvious)y meant 
to say that he accepted the appeal, and that the decree as it stood failed to 
give effect to the judgmenf, Per OupriEeup, J.—That the order passed by 
the Judge under sev. 206 could not be made the subject of revision by the 
High Court under sec. 622 because there was an appeal from the amend- 
ed decrec, which became the decree in tha suit, and superseded the origi- 
nal decree. Per Manmoon, J.—That an order passed under sec. 206 consti- 
tated an adjudication separate from that concluded by a decree under the 
Code passed after the parties had been heard and evidence taken, and that 
the order inthe present case was therefore a separate adjudication, and 
was not appealable under sec. 588. Also that, in saying that by ‘ dismiss- 
ed,” his predecessor meant ‘‘ decrced,” the Judge had altered the decree 
in a manner not warranted by the terms of sec, 206, that he had, therefore, 
exercised his jurisdiction ‘* illegally and with material irregularity,” with- 
in the meaning of sec. 622 of the Code, and that the Court was consequent- 
ly competent to revise‘his order. Raghunath Das v, Raj Kumar (I. L. R., 
7 Al. 276) referred to.—?7 Al. 411. 

The Court in a suit upon abond gave the plaintiff a decree, making a 
deduction from the amount claimed of a sum covered by a receipt produced 
by the defendant as evidence of part-payment, and admitted to be genuine 
by the plaintiff. The decree was fora total amount of Rs. 1,282. Suabse- 
quently, on application by the decree-holder, and without giving notice to 
the judgment debtor, the Court which passed the decree, purporting to act 
under sec, 206, altered the decree, and made it for a sum of, Rs. 1,460. The 
decree-holder took out execution, and the judgment-debtor objected that 
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the decree was for Rs. 1,282 and had been improperly altered. The Court 
executing the decree disallowed the objection, on the ground that it was 
not such as could be entertained in the execntion-department :— Held that 
the decree as it originally stood was in accordance with the judgment, and 
the Court had no power to alter it as it did, and the proceeding was fur- 
ther irregular, in that no notice was given to the opposite party as requir- 
ed by sec. 206 of the Code :— Held also that, when a decree-holder executes 
hia decree, a judgment-debtor is competent to object that the decree is not 
the decree of the Court fit to be executed, and therefore not capable of exe- 
caution ; and that the judgment-debtor in this case could raise the question 
whether the decree, which was altered behind his back, was a valid de- 
eree, and fit to be executed.—8 Al. 377. 

Art, 173 of schedule ii. of the Limitation Act (XV of 1877) applies 
only toapplications made to a Court to exercise powers which, witbout 
being moved by such application, it is not bound to exercise, and not to 
applications made to a Court to do acts which it has no discretiov to refuse 
to do, It does not govern an application under sec. 206 of the Civil Proce- 
dure Code, for amendment of a decree so as to bring it into conformity with 
the judgment, it being the bounden duty vf a Court, of its own motion, to 
see that its decrees are in accordance with the judgments and to correct 
them if necessary, Gaya Prasad v. Sikri Prasad (L. lu. R., 4 Al 23), dis- 
sented from The petition of Kishan Singh (Weckly Notes, 1883, p. 262) 
Kylasa Goundan v. Ramasami Ayyan, (J, L. R., 4 Madr. 172), and Vithal 
Jauardan v, Vithojirav Putlajirav referred to.—9 Al. 364. 

Where a decree for possession of immoveable property, passed by a 
lower Appellate Court, omitted to specify the plots of land to which it re- 
lated, and was upheld by the High Court by a devree which likewise gave 
no specification of those plots, and the lower Appeliate Court subsequently, 
on the decree-holder’s application, amended its deerce, under sec. 206 of 
the Civil Procedure Code, by iuserting the required specification, held that, 
inasmuch as the effect of the amendment was not to alter the effect of the 
High Coart’s decree, or to effect property other than that actually claimed 
and decreed, the amendment was not contrary to law. Shohrat Singh w. 
Bridgman (I. L. R., 4 Al, 376), Gobardlhan Das v. Gopal Rum (J. L. &., 7 
Al. 366), Kristo Kinkur Roy v. Rajah Burrodacaunt Roy (14 Moore’s I. 
A., a and Sundara v. Subbana (Il. L. R., 9 Madr. 354), referred to.—10 
Al. 51. 

The effect of sec. 579 of the Civil Procedure Code is to cause the de- 
cree of the Appellate Court to supersede the decree of the first Court, even 
where the appeliate decree merely affirms the original decree, and does not 
reverse or modify it, Where a decree has been affirmed on appeal, the only 
decree which can be amended under sec. 206 of the Code is the decrce to be 
executed, and the decree to be executed is that of the Appellate Court and 
not the superseded decree of the first Court, though the latter may, if ne- 
ceasary, be referred to forthe parpose of executing the appellate decree. The 
only Court which has jurisdiction to amend the appellate decree is the 
Court. of appeal. So held by the Full Bench, Maumoop, J., dissenting. 
Shohrat Singh v. Bridgman(I, L.R, 4 Al, 376) explained and followed. 
Kistokickur Roy v Raja Burrodanaunt Roy (11 Moore’s I. A. 465) discus- 
sed. The insertion of the word “not” in the last line but one of the judg- 
meat, and also in the head-note in Shohrat Singh v. Bridgman (I. L, R., 
4, Al. 376) was a clerical error. Per Maumoop, J —When a decree has been 
simply affirmed on appeal, sec. 579 of the Code does not imply that the ap- 
pellate decree supersedes the original decree,soas to rendcr it ineffective 
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for purposes of execution. In such a case the lower Court continues to have 
jurisdiction to entertain an application for amendment of its own decree 
under sec, 206 of the Code; and sach application is not governed by any 
article of the Limitation Act, and may be made at any time. It may be 
granted under sec. 206,even where an application for review of jadgment 
under sec. 623 upon the same grounds would be barred by sec. 624. A de- 
cree, awarding the plaintiff’s possession of immoveable property, did not 
comply with sec. 2.6 of the Code by containing the particulars of the claim 
or specifying clearly the relief granted. On appeal by the defendant, the 
High Court, in general tern:s, coufirmed the decree, and dismissed the ap- 
peal, The decree-holders then applying for execution, the judgment-deb- 
tors objected that the decree was incapable of execution, and this objection 
was allowed by the High Court on appeal. The decree-bolders applicd to 
the High Court toamend its decree, but theapplication was refused; and 
they then made a similar application to the first Court to amend its origi- 
nal decree which had been affirmed on appeal. This application was grant- 
ed by a Jndge who was not the Judge who had passed the original decree, 
Held by the Full Bench (Maunsioop, J., dissenting) that the Court below 
had no jurisdiction to make such amendment, the original decree having 
been superseded by the High Conart’s appellate decree. Held by Manmoop 
J., contra, that the Court below had jurisdiction to make such amendment, 
and could make it any time; that the High Court’a decree could not be 
amended, because the former order refusing amendment had become final 
and operated as res judicata; that the amendment of the original decree 
ander sce. 206 was not barred by sec. 624; and that it would be denying 
justice on accvonnt of technicalities to hold that the original decree, though 
affirmed on appeal, could be neither executed nor amended.—11 Al. 267. 


The decree of a Court of first instance having ou appeal been affirmed, 
by the tlich Court, the first Court altered the decree which had been affirm- 
ed, intending to bring it into accordance with the judgment of the High 
Court. After the decree had been altered, application was made toexecute 
it as altered, but this was opposed by the judgment-debtor, on the ground 
that that was not the decree which could be executed. Held by the Full 
Bench that the objection must prevail, on the grounds that the decree 
sought to be executed was not that of the Appellate Court, and that the 
deeree had been altered by the first Court, which had no power to alter it. 
Abdul Hayai Khan v, Chuuia Kuar(I. L BR,, 8 Al. 377) referred to. Held 
by the Division Bench that the order of the first Court, disallowing the 
objection, and directing that execution of the decree as altered should pro- 
ceed, could not be regarded as passed under sec. 206 0f the Civil Procedure 
Code, but was an order passed in execution of decree, and as such was ap- 
pealable.—1I11 Al. 314. 


Applications to the Court under sec, 206 of the Code of Civil Proce- 
dure are not governed by the Limitation Act. A Small Cause Court re- 
jected an application made under sec. 206 of the Code of Civil Procedure 
to bring a decree into conformity with the judgment, onthe ground thata 
former application had been dismissed for default, and the petitioner was 
bound to apply within one month from the date of dismissal, and was now 
too late. Onan application tothe High Court under sec. 622 of the Code 
to set aside this order :— Held, that the High Court could not interfere.— 
10 Madr. 51. 


An application, under sec. 206 of the Civil Procedure Code (Act XIV 
of 1882), to correct errors in a decree, not being one within the purview of 
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article 178 of Schedule II of the Limitation Act XV of 1877, is not govern- 
ed by any limitation, and can be made at any time such errors are dis- 
covered.—11 Bom. 284, 

An application to amend a decree, which is found to be at variance 
with the judgment, in accordance with the provisions of sec. 206 of the 
Civil Procedure Code, is an application of the kind mentioned in No. 178 
of sch. ii. of Act XV of 1877, and as such subject to the limitation of three 
years,—4 Al. 23. 

The plaintiff sued on a bond in which real property was hypothecat- 
ed. In his claim the property hy pothecated was detailed, and the property 
itself was impleaded as a defendant, and he obtained a decree in the follow- 
ing terms: ‘“ Decree for plaintiff in favour of bis claim, and costs against 
defendant.” Held that the decree was to be regarded as simply for money, 
and not for enforcement of lien.—2 Al. 342, 


Where the plaintiff by his claim songht for a decree for money and en- 
forcement of lien on the property hypothecated in the bond on which the 
claim was based, and he obtained a decree for the ‘ claim as brought,” 
without any specification in it as to the relief be sought by charging the 
property hypothecated: Held that such a decree was a decree for money 
only, and did not enforce the charge on the property. Muluk Fuqueer 
Bakhsh v. Manohar Dass (H. C. R., N.-W. P., 1870, p. 29) followed,—2 
Al, 345. 

Avy order made uponan application for a review of judgment—ex- 
cept an order absolutely rejecting the application— becomes, if it in any 
way modifies or alters the original order (although the modification or al- 
teration extends only to the rectification of a clerical mistake), the final 
order in the case ; and party aggrieved by the original decree is entitled, 
although the modification or alteration was made in his favour, to treat the 
order upon review of judgment as the final decree or ordcr in the case ; and 
if it was made by a Court, an appeal from which lies in the Court of a Dis- 
trict Judge, he is entitled to prefer his appeal at any time within thirty 
days from its date. When an application for a review of judgment is made 
upon several grounds, one of which refers only to the question of adjudi- 
cation of costs, and the Court to whom the application is made holds all the 
other grounds to be untenable, but is of opinion that there has been a 
clerical mistake in that part of its order or judgment which refers to costs, 
if may reject the application absolutely, and permit the applicant to apply, 
under sec. 206 of the Civil Procedure Code, for a rectification of the cleri- 
cal mistake ; but if it does not do so, but, on the application for a review of 
judgment, amends the clerical mistake in its original order, the decree 
drawn up in conformity to his order becomes the final decree, and an ap- 
peal will he against itif brought within the time prescribed for bringing 
au appeal against any other similar decree.—6 Cal. 22, 


The plaintiff in a suit claimed possession of villages said in the plaint 
to be ‘‘ detailed below.”’ No details of tho villages were given in the plaint 
itself, but a separate paper containing a list of villages was filed with the 
plaint. The plaintiff obtained a decree for possession of “ all the villages 
claimed,” but there was no indication in the decree what those villages were. 
Held that the Court executing the decree was not justified in reading the 
contents of the list of villages attached to the plaint into the decree, and 
awarding the decree-holder possession of the villages named in sueh list, 
S. A. No. 310 of 1882, docided 11th August 1882, (not reported), followed, 
Debi Charan v. Pirbhu Din Ram (1.L.R., 3 Al. 388) referred to.—6 Al, 30, 
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Where a Court improperly refused to amend a decree, which was at 
variance with the judgment, held that in so actiug the Court had acted in 
the exercise of its jurisdiction illegally and with material irregularity, with- 
in the meaning of aec. 622 of the Civil Procedure Code, and its order was 
consequently subject to revision under that section. On the question whe- 
ther the High Court should refra infrom exercising its powers under sec. 
622 by reason of the long time which had elapsed from the date of the de- 
ae held that the petitioner was not fairly chargeable with laches.—6 Al. 

25. 

Whether an order made by a single Judge of the High Court direct- 
ing the amendment of a decree passed in appeal by a Division Bench of 
which he had been a member is an order made under sec. 206 read with 
secs. 582 and 632 of the Code of Civil Procedure, or by virtue of the in- 
herent power which the High Court has in the exercise of its Appellate Civil 
jurisdiction to amend its own decrees, it is one to which the provisions of 
Chapter XLIII of the Code of Civil Procedure are applicable, and from 
such order no appeal under sec. 10 of the Letters Patent will lie, Hurrish 
Chunder Chowdry v. Kali Sunderi Debia discussed.—14 Al. 226. 


See I. L. R., 13 Al. 124, noted under Art. 179 of the Limitation Act ; 

15 Madr. 403, noted under sec. 13. 
207. When the subject-matter of the suit is immoveable 
Decree for recovery of property, and such property is identified 
immoveuble property. by boundaries or by numbers in a record 
of settlement or servey, the decree shall specify such bounda- 

ries or numbers. 
208. When the suit is for moveable property, if the de- 
Decree for delivery of cree be for the delivery of such pro- 
moveable property. perty, it shall also state the amount of 
money to be paid as an alternative if delivery cannot be had. 
Note.—This section applies to Provincial Small Cause Courts. 

209. ‘“ Whena decree is for the payment of mony, ’’* 
Satiede tive ase nat iar the Court may, in the decree, order in- 
money may order certain terest at such rate as the Court deems 
helped bp Le gu prin- reasonable to be paid on the principal 
sum adjudged, from the date of the suit 
to the date of the decree, in addition to any interest adjudg- 
ed on such principal sum for any period prior to the institution 
of the suit, with further interest at such rate as the Court 
deems reasonable on the aggregate sum so adjudged, from the 
date of the decree to the date of payment, or to such earlier 

date as the Court thinks fit. 
Where such a decree is silent with respect to the payment 
of further interest on such aggregate sum as aforesaid from 
the date of the decree to the date of payment or other ear- 


* The words quoted have heen substitated by the Civil Procedure Code Amend- 
ment Act (VII. of 1888), sec. 20, for the words, ‘‘ When the suit is for a sum of money 
due to the plaintiff,” us originally enacted. 
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lier date, the Court shall be deemed to have refused such in- 
terst, and a separate suit therefore shall not lie.* 


Notes. 

This section applies to Provincial Small Cause Courts. 

A creditor having stipulated for interest at a certain rate is entitled to 
adecree for interest at that rate up to the date of decree. Mangniram. 
Marwari v Dhowtal Roy (I. L. K., 12 Cal. 569) dissented from.—I. L. R., 
12 Madr. 485. 

Interest after date of suit is in the discretion of the Court, notwith- 
standing that a fixed rate of interest is mentioned as payable “ up to re- 
alization’’ in the bond sued upon.—12 Cal. 569. 

The contract rate of interest must be allowed up to the date of decree 
in accordance with Act XXVIII of 1855, sec. 2, The Civil Procedure Code, 
sec, 209, does not expressly refer to suits in which interest has been con- 
tracted for, and does not repeal the former Act.—3 Madr. 125. 

A decree for money directed thatits amount should be payable “ ac- 
cording to the terms of the judgment-debtor’s written statement.” In his 
written statement the judgment-debtor had promised to pay interest on 
the judgment-debt if the same were not discharged by a certain day. Held, 
having regard to the decision of the full Bench in Debi Charan v. Pirbhu 
Din (I, L. R.,3 Al. 388), that the judgment-debtor having fuiled to dis- 
charge the judgment-debt by such day, he was bound by the terms of the 
decree to pay interest on its amount.—3 Al, 775. 


A decree directed accounts to be taken of what was due for principal 
and interest under a mortgage, such interest to be allowed “ np to the time 
of payment hereinafter mentioned, or until six months from the date of the 
decree,” whichever first should happen ; and further directed the plaintiff to 
pay what should be reported due fer principal and interest up to the date 
of payment and costs, with interest at 6 per cent. from the date of taxation 
until payment, within six months after the Registrar should make his re- 
port, The plaintiff tendered a sum sufficient to cover the principal sod 
interest due, but insafficient to cover costs, at a time prior to the drawing 
up of the Registrar’s report, Held that the payment of principal and in- 
interest ‘‘hereinafter mentioned” referred to a time after the Registrar had 
made his report, because the sum to be paid was a sum reported to be due 
by the Registrar, and that, therefore, a tender made before the Registrar’s 
report was given was not a sufficient tender to stop interest from the date 


of the tender.—9 Cal, 33. 
See I. L. R., 18 Cal. 164, noted under sec. 266. 
210. In all decrees for the payment of money, the Court 
Decree may direct pay- may, for any sufficient reason, order that 
ment by instalments. the amount shall be paid by instalments, 
with or without interest. 
And, after the passing of any such decree, the Court may, 
Order, after deoree, for On the application of the judgment- 
payment by instalments. debtor, and with the consent of the de- 
cree-holder, order that the amount decreed be paid instal- 


* This clause has been added by the Civil Procedure Code Amendment Act (Vii 
of 1888), sec. 20. 
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ments on such terms as to the payment of interest, the attach- 
ment of the property of the defendant, or the taking of secu- 
rity from him, or otherwise, as it thinks fit. 

Save as provided, in this section and section 206, no de- 


cree shall be altered at the request of parties. 
Wotes. 


This section applies to Provincial Smal} Cause Courts, 

When the lower Courts ordered the decree to be paid by instalments 
which were hardly sufficient even to cover the interest, and did not pro- 
vide for the interest and penalty conditioned in case of default, heid that 
they had exercised the discretion vested in them by sec. 194, Act VIII of 
1859, arbitrarily and without due caution, and their order could be inter- 
fered with and set uside on special appeal.—] Agra H.C. R., 116; 1 Agra 
H. C. R., 270. 

Held that, when the not ordering the amount of the decree to be paid 
by instalments has arisen from any error or omission, or it is otherwise re- 
quisite for the ends of justice, the Court which passed the decree has power 
to review it, and to make an order for payment by instalments. Otherwise 
the Court bas no powerto make such an order subsequent tothe decree 
without the consent of the judgment-creditor.—4 Bom, H.C. R., (A. C.) 77. 

The discretion vested in Courts by sec. 194 of Act VIIT of 1859 should 
not be exercised without sufficient reason.-—2 Hay’s Rep., 68. 

It shouid not be applied to an action for money due on an instalment- 
bond, the terms of which kad been broken.—2 Hay’s Rep., 95, 

A decree was made for payment of the decretal amount by monthly 
instalments rauning over a period of twelve years; and it was provided that 
on default the decree-holder might execute the decree as a whole for the 
balances then due. In 1883 a default was made, and in 1884 the decree- 
holder filed an application for execution in respect thereof, but did not pro- 
ceed with it, and continued to receive the monthly instalments. In 1887, 
he made another application for execution, in which he relied on the sama 
default. Held that the default, if it was one, had been waived by the de- 
cree-holder, and that such waiver was a good defence to the present appli- 
cation, Mumford v. Peal (1. L. R., 2 Al. 857) and Asmutullah Dalal v. 
Eally Churn Mitter (I.L.R., 7 Cal. 56) distinguished.—I.L.R., 11 Al. 482, 


A simple money decree was passed in 1871, and was transferred to 
another Court for execution, and in June 1882, an application was made for 
execution ; and, shortly afterwards, the Court to which the decree had been 
transferred sanctioned an agreement between the parties for satisfaction of 
the decree by instalments. In June 1885, an application was made to the 
Court which passed the decree to again transfer it for execution, and thia 
application recited the previous agreement and certain payments which had 
been made, and it was granted, A further application for execution for the 
remaining instalments was madein April 1883. Held by Enace, C. J., that 
the Court to which the decree was transferred had no power in 1882, to 
sanction the agreement under sec. 257A of the Civil Procedure Code; that 
if the order in June 1885, of the Court passing the decree were regarded as 
a sanction {which it would be very difficult to hold), that order neverthe- 
less could not operate as one under sec. 210 altering the decree; that if any 
decree in the case were capable of execution it was the decree of 1871, 
which had never been altered by a Court and that inasmuch as a previous 
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pplication for execution had been made in June 1882, that decree was dead, 
as well under sec. 230 of the Code as under art. 179, sch. ii. of the Limit- 
ation Act (XV of 1877). Held by Srraicut, J., that the order of June 1885 
was not, and could not be, an order sanctioning the agreement of June, 1882, 
and the decree consequently stood unaltered ; and, an application to exe- 
cute it having been made and granted since Act XIV of 188% came into 
operation, the decree was now dead under sec. 230 of the Code. Per Epar , 
C, J.—The Court to which a decree has been transferred for execution has 
no power to sanction an agreement under sec. 257A of the Code for satis- 
faction of the decree by instalments, but such sanction can be given only 
by the Court which passed the decree. An agreement sanctioned under 
sec. 257A cannot be treated, without anything more, as a decree of the 
‘Court, and cannot operate as an order under sec. 210, though an order under 
sec, 210 would operate as a sanction under sec. 257A. The decree in a suit 
which must be executed is the decree as originally passed or as altered by 
@ proper order for that purpose, as e. g., by an order under sec. 210.—12 
Al. 571, 


On the 23rd February 1878, an application was made for execution of 
a decree, dated the 3rd December 1877, in which the decree-holder stated 
that the judgment-debtor had agreed to pay the balance then due on the 
13th August 1878. The application was then struck off on the 26th June 
1878. On the 30th June 1881, the decree-holder again applied for execu- 
tion, and on the Lith July 1881, the judgment-debtor, with the consent of 
the decree-holder, applied for time to pay the balance due till the 8th Sep- 
tember 1881, and that application was also struck off. On tbe lst March 
1883, the decree-bolder again applied for execution, Held that the apphi- 
cation was not barred by limitation npon the ground that the application 
by the judgment-debtor, made on the llth July 1881, alleging that he had 
come to an arrangement with the decree-holder for the payment of the 
amount due by instalments, having resulted in its being registered and the 
proceedings struck off, amounted to a direction that the decretal amount 
be paid by instalments as stipulated in the petitions, and that, this being 
so, there wasa decree passed on that date under the provisions of the second 
paragraph of sec. 210 of which the decree-holder was entitled to have exe- 
ecution.—I11 Cal. 143. 


Act Xof 1877, sec. 210, is not applicable in a suit for the recovery of 
the amount of a bond-debt by the sale of the property hypothecated by 
sach bond. In sucha suit, therefore, the Court cannot direct that the 
ameant of the decree shall be payable by instalments.—2 Al. 320. 


There is nothing in Act X of 1877, sec. 210, or elsewhere in that Act, 
authorizing a Court to direct that the amount of a decree should be paid 
within a fixed time from its date. Semble.—That sec. 210 is not applicable 
in a suit for the recovery of the amount of a bond-debt by the saleof the 
nankar allowance hypothecated by such bond.—2 Al. 649. 


The word ‘‘ debt’ in secs. 20 and 21 applies only to a liability for which 
a suit may be brought, and does not include a liability for which judgment 
has been obtained. Therefore, where the last application for execution of 
a decree had been made on the 14th December 1872, und a notice ander 
Act VIII of 1859, sec. 216, issued on the 19th January 1873, and ou the 
28th April 1873, the judgment-debtor filed a petition notifying part-pay- 
ment, which petition was signed by the judgment-creditor, held, in an ap- 
plication for execution made on the 27th April 1876, that further execution 
was barred by Limitation (Act TX of 1871),.—2 Cal. 468. 
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Quere.— Whether “a decree for the payment of money”? means merely 
what is commonly known asa money-decree, or includes, a decree in which 
a sale is ordered of immoveable property in pursuance of a contract apeci- 
fically affecting such property, within the meaning of sec. 194 of Act VIIT 
of 1859 and sec, 210 of Act X of 1877, Where a Conart, on the ground that 
the defendant was “hard pressed,” directed the amount of a decree to be 
paid by instalments extending over ten years, and allowed only one-half of 
the usual rate of interest, held that there was no sufficient reason for di- 
ecting payment of the amount of the decree by instalments, and that such 
Court bad exercised its discretion injuriously to the plaintiff, by the length 
of the period over which the instalrnents were extended, and by allowing ® 
rate of interest less than the ordinary rate.—2 Al. 129. 


In exercise of the discretion given by sec. 194 of the Code of Civil Pro- 
cedure (Act VIII of 1859), the Court of first instunvce gave a decree to the 
plaintiff making the amount awarded payable by instalments, but gave no 
interest after the inatitution of the suit. The Appellate Court amended the 
decree by awarding the interest from the institution of the suit at six per 
cent, per annum, the rate originally contracted for being 24 per cent. per 
annum. Held, although the stipulated rate was properly awardable, the 
award of the lower rate was not illegal or beyond the competency of the 
Court below, with whose discretion the High Court will not interfere. A 
mortgagee is, as a general rule, entitled to the costs of enforcing bis secu- 
rity ; but where the Court, in consideration of his usurious bargain, decli- 


nes to award them wholly or in part, the High Court will not interfere.— 
3 Bom. 202. 


W here a decree was passed by consent in 1872 for payment to plaintiff 
through the Court of Rs. 300 by fifteen annual instalments on the 20th 
February in each year, and in default of payment of any instalment, the 
whole amount became recoverable, and four years’ instnlments were paid 
out of Court, and default made onthe 20th February 1877, and plaintiff 
applied to recover the instalment of 1877 by execution on the 17th Novem- 
ber 1879 and the first March 1880, held that the application of November 
1879 was not barred under cl. db, art. 179, sch. ii. of the Limitation Act of 
1877. inasmuch as, when the Indian Limitation Act, 1877, came into force 
(ist. October, 1877), the application was not barred under cl. 6, art. 167, 
sch, ii, of the Indian Limitation Act, 1871. Held also that the provision 
as to the whole amount becoming recoverable at once if default was made 
dic not affect the admissibility of the application for execution, because 
that provision had not heen enforced, and the obligation to pay by instal- 
ments was still subsisting —-3 Madr. 256. 


A Collector, to whom a decree for sale of mortgaged property has been 
transferred for execution under sec. 320 of the Civil Procedure Code, is 
limited to one of the three courses specified in sec. 321, and may not depart 
from them; much less may he do what the Court itself could not do in such 
a case—allow payment of the debt to be made by instalments. A Collector, 
to whom a decree has been so transferred for execution, acts ministerially, 
and, when he delegates his functions to an Assistant or a Mamlatdar, in- 
curs a risk of having to answer in damagesto the person who is by any 
error or mistake deprived of the fruits of his judgment ; and this risk at- 
taches independently of malice or negligence. The Court that has made a 
decree or judicial order, which has been transmitted to the Collector for 
execution, is not deprived of the judicial powers with respect to it, which 
may stillat any particular time be competent to such Court. and which it 
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would have had the order been placed in the hands of its own ordinary 
officer, the nazir. In the exercise of such powers the Court has authority 
to recall its own record transmitted to the Collector.—7 Bom 332, 

The words ‘‘ decree passed against an agriculturist” in sec, 20 of the 
Dekkhan Agriculturists’ Relief Act (AVIT of 1879) mean a decree passed 
against an agriculturist personally, and do not include decree for the re- 
covery of money by the sale of mortgaged property The effect of that 
Bection must be taken to be an enlargement of the indulgence granted by 
sec, 210 of the Civil Procedure Code (Act X of 1877), but only in those 
cases to which the latter section applies. By sec. 210 of the Civil Proce- 
dure Code, the Court may, after the passing of a decree in money-suits, 
order the amount to be paid by instalments, provided the decree-holder 
consents. By sec. 20 of Act XVII of 1879 the Court may make the same 
order in similar suits, without the consent of the decree-holder. In the case 
of a debt secured by a mortgage, the agriculturist’s remedy lies ina suit, 
not for an account, but for redemption ; and the only decree which can be 
made in such a suit, in the absence of any special provision in the Act, is 
the ordinary decree for payment of the whole amount within six months, 
or, in default, for foreclosure, Hardeo Das v. Hukam Singh (1. L. R., 2 


Al. 320) referred to and approved.—5 Bom, 604. 


A judgment-debtor, whose property was about to be sold, appeared be- 
fore the officer appointed to conduct the sale, and applied for its post pone- 
ment, producing a surety and a bond, in which such surety promised to pay 
the amount of the decree within one year, if the judgment-debtor did not 
doro. Such officer thereupon applied to the District Judge to postpone 
the sale, stating that such surety was willing to pay the amount of the de- 
cree by instalments within one year, and forwarding such bond. The Dis- 
trict Judge ordered the sale to be postponed, and the papers to be sent to 
the Munsif who had made the decree and ordered the sale of the property. 
The Munsif made no order regarding the security, but merely made an 
order that the amount of the decree should be paid by instalments within 
one year. The judgment-debtor did not pay the amount of the decree 
within the time fixed, and the decree-holder therefore applied for execu- 
tion of the decree against such surety. Held that, inasmuch as the decree- 
bolder had not been a party to the proceedings of the sale officer or cf the 
District Judge, and as the parties had not appeared before the Munsit, and 
as such surety had not agreed to pay the amount of the decree by instal- 
ments, the provisions of sec. 210 of Act X of 1877 were not applicable, and 
such surety had not become a party to the decree as altered by the Mun- 
sif ; that such surety had not made himselfa party tothe decree by pro- 
mising to pay its amount within one year ; and that therefore his liability 
was not one which could be enforced in execution of the decree under sec. 
253 of Act X of 1877.—3 Al. 809. 


Where a bond is payable by instalments, and expressly stipulates for 
the payment of the whole debton failure in the payment of any instalment, 
the law of limitation runs on the whole amount of the bond against the 
obligee from the day on which the obligor first makes default in the pay- 
ment of any instalment, unless the obligee waive the default, and after- 
wards from the day on which any fresh default is made in respect of which 
there is no waiver. The obligee may waive the default under Acts IX of 
1871 and XV of 1877, sch. ii., art. 74, but the Courts may have no autho- 
rity to compel him to waive it. Neither Act VIII of 1859, sec. 194, nor 
Act X of 1877, sec. 210, confers any authority on the Courts to relieve a 
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contracting party from such an express stipulation in a bond payable by 
instalments as to the consequence of default in punctual payment of the 
instnulments A debt being presently due, an agreement to pay it by in- 
stalments, with a stipulation that, on default, the creditor may demand 
immediate payment of the whole balance due with interest, is not to be re- 
lieved against in equity. Such a stipulation is notin the nature of a pen- 
alty, inasmuch as its object is only to secure payment in a particular man- 
ner. The deferdant executed tothe plaintiff a bond payable by instalments, 
and expressly stipulating for the payment of the whole amount on failure 
to pay any instalment on the day fixed. He paid the first instalment, but 
made default in paying the second, which fell due on the 31d August 1878, 
On the 20th August plaintiff sued to recover the whole balance due on the 
bond. Defendant admitted the bond, but pleaded tender of the amount of 
the second instalment soon after the due date, and prayed for payment by 
instalments without any interest, The first Court passed a decree in the 
plaintiff's favour for the amount claimed with costs, but ordered defendant 
to pay Rs. 1U0 and the costs at once, and the balance by yearly instalments 
of Rs. 100 each with interest at € per cent. till payment. The District 
Judge, in appeal, affirmed the decree, with aslight variation as to interest, 
which he directed the defendant to pay on overdue instalments only. Held 
by the High Court. on second appeal that neither of the lower Court has 
jurisdiction, without the consent of the parties, to substitate, for the con- 
tract made by them, terms which the Court preferred. He/d also that plain- 
tiff was entitled to sue on the day after that on which the default wan 
made, viz., on the day after that fixed for the payment of the instalment, 
and that the Subordinate Judge had no power to rule the contrary.—-4 
Bom. 96. 


Ono the 26th of June 1873, a judgment debtor applied under sec. 210 of 
the Code of Civil Procedure for two years’ time to pay the amount of the 
decree, which was dated 12th March 1%78, Notice having been given to 
the judyment-creditor, an ezx-parte order was made allowing the jadgment- 
debtor two years’ time to pay, but the decree itself was not altered in ac- 
cordance with this order. On the 9th of Julyi882, the decree-holder ap- 
plied for execution of the decree. Held, that the application was not barred 
by limitation, —7 Madr. 152, 

The parties to a decree for money, dated the 14th July 1871, entered 
into a compromise, whereby, in heu of a portion of the decretal money, 
the decree-holder was placed in possession of certain property, and the re- 
inainder of the decretal money was to be paid by fixed annual instalments, 
and, in case of defaalt in the payment of any instalment, it was agreed that 
the entire amount should become immediately realiznble by execution of 
the decree, Ou the llth December, 1882, the decree-holder, alleging de- 
fauit in payment of the instulments, applied for execution of the compro- 
mise, Jivld that such an agreement could not be treated as an instalment- 
decree, and, as snch, cupable of execution. Debi Rai v. Gokal Prasad (I. 
L. R., 5 Al. 585) followed.—6 Al. E23, 


211. When the suit is for the recovery of possession 

In snira for land, Court of immoveable property yielding rent 
payment of Or other profit, the Court may provide 

with interest. in the decree for the payment of rent 

or mesne-profits in respect of such property from the institu- 
tion of the suit until the delivery of possession to the party 
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in whose favour the decree is made, or until the expiration 
of three years from the date of the decree (whichever event 
first occurs), with interest thereupon at such rate as the Court 
thinks fit. 

Explanation.—‘‘ Mesne-profits’” of property mean those 
profits which the person in wrongful possession of such pro- 
perty actually received, or might, with ordinary diligence, 
have received therefrom, together with interest on such pro- 


fits. 
Notes. 


Mesne-profits are in themselves simply damages which do not exist as 
an obligation to be discharged antil they have been awarded by a Court 
competent to doso. Therefore, according to sec. 11 of Act XXIII of 1861, 
mesne-profits payable at the time of execation’” must mean mesne-profits 
which have been at that time directed to be paid by a decree of Court. The 
two portions of sec. 11 of Act XXIII of 1861 are in direct connection with 
secs. 196 and 197 of Act VIII of 1859. A obtained a decree against B for 
recovery of possession of certain property, and for mesne-profits up to the 
date of the suit, but the decree was silent as to mesne-profits after that 
time, Held that A was not barred by the provisions of sec. 11 of Act XXIII 
of 1861 from bringing a suit against B for mesne-profits during the time 
that A was kept out of possession after the decree.—1 BL.R., (A.C) 1358. 


A minor, who had been adopted by a widow as ason to her deceased 
husband, was not made a party to an appeal, which she preferred after the 
adoption, from a decree made against her when she represented the estate, 
Heid that, as liability uuder the decree, made when the widow fully repre- 
sented the estate, devolved upon the minor on his adoption, the widow’s 
estate being also thereupon divested, 1t would be right for her to continue 
to defend, but only as guardian of the minor. Also that, it having been 
for the minor’s benefit that the widow, as guardian, shonld appeal froma 
decree, which had already diminished his estato, the minor was bound by 
the adverse decree of the Appellate Court, although he had not been rnade, 
formally, a party thereto. The principle of the decision in Dhurm Dass 
Pandey v. Shamasoondery Debia (3 Moore’s I. A. 229) referred to, and ap- 
plied in this case. Held, also, that the minor, by his adoptive mother as his 
guardian, was liable ina suit for mesne-profits, brought after the decree 
upon title, it being made clear that the suit for mesne-profits was substan- 
tially brought against the minor, Sureshchunder Wum Chowdhry v. Ju- 
gutchunder Deb (I. L. R., 14 Cal. 204) approved.—13.L.R., 16 Cal. 40. 


In a suit for recovery of possession and mesne-profits, the Court bas 
power ander sec, 211 of the Civil Procedure Code either to award mesne- 
profits up to the date of the institution of the suit or up to the date of de- 
livery of possession. And where a decree for possession is silent as regards 
mesne-profits which have accrued between the date of the institution of the 
suit and delivery of possession, a separate suit will le for such subsequent 
mesne profits, secs. 13 and 244 of the Code being no bartoit. Sadasiva 
Pillai v. Ramalinga Pillai. L.R,2, 1. A, 219; 15 B. L. R, 383; Fakhar- 
addin Mahomed Ashan Chowdhry v. Official Trustee of Bengal, L. R., 8 I. 
A., 197;1, L. R., 8 Cal. 178; Byjnath Pershad v, Badhoo Singh, (10 W. 
R., 486; Pratap Chandra Baraoa v. Swarnamayi, 4B. L. K., F. B., 113 ;13 
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W.R., F. B., 15; and Haramohini Chowdhrari v. Dhamani Chowdhrani, 1 
B. L. R., A. C., 138, referred to.—I. L. R., 17 Cal. 968, 


Land was put up fur sale add purchased in execution of a decree. The 
sale was confirmed, and the purchaser was put into possession. On appeal 
against the order confirming the sale, the High Court held that the sale 
had been vitiated by certain irregularities and set it aside. The purchaser 
preferred an appeal to the Privy Council against the judgment of the High 
Court. While the appeal was pending, he was compelled to deliver up 
possession of the land, bat security was furuished under an order of the 
Court by persons not being parties to the suit for its redelivery to him, and 
for the payment of mesne. profits, in the event of his appeal being success. 
ful. Meanwhile, the laud in question was placed in charge of a recciver on 
the motion of other persons holding decrees agninst the jadyment-debtors- 
On appeal the Privy Council reversed the order of the High Court, The 
purchaser was accordingly replaced in possession of the land ; and he ap- 
plied for execution in respect of the mesne profits against the respondents 
in the Privy Council and the sureties. The Court of First Instance dis-° 
missed the application as against the sureties and limited the applicant’s 
claim against the others to the net income of the land, less the cost of man- 
agement by the receiver, and allowed him no interest :—Held,(1) the order 
must be taken to have been made under Civil Procedure Code, sec. 
610, and an appeal lay therefrom; (2) although the appeals to the High 
Cuurt ard the Privy Council related to the order confirming the sale and 
not to that by which possession was awarded, and the order in Council did 
not direct payment of mesne profits, yet such payment was within its pur- 
view as being a benefit by way of restitution fairly and reasonably conse- 
quential upon it. Rodger v The Comptoir D’Escompte de Paris (L. R., 3 
P.C , 465) followed; (3) the application was rightly dismissed against the 
sureties. (4) the charges involved by the appointment of the receiver 
should not have been allowed against the petitioner, since they were not 
neceasary in the ordinary course of prudent manngement: (5) interest at 6 
per cent should have been allowed to the petitioner on the mesne profits 
for each year frum the end of the year to the date of payment.—15 Madr.203. 


Where the parties to a ruit for certain land and for the payment of 
mesne-profits in respect of the same were co-sharers in the estate compris- 
ing such land, and the defendants had themselves occupied and cultivated 
such land, /feld that the most reasonable and fitting mode of assessing such 
mesne-profits was to ascertain what would be a fair rent for such land if it 
had been let to an ordinary tenant and had not been cultivated by the de- 
fendants. Both parties appealed from the decree of the Court of first in- 
stance, and both the appeals were dismissed by the lower Appellate Court. 
The plaintiff nppealed to the High Court from the decree of the lower Ap- 
pellate Court dismissing his appeal, whereupon the defendant took objec- 
tions to the decree of the lower Appellate Court dismissing his appeal. 


Held that such objections could hot be entertained.—2 Al, 651. 
See I. L. R., 14 Madr. ‘328, nafed under sec, 13; 19 Cal. 133, noted 


nd 


under art. 178 of Act XV‘ of 4877-(Limitation Act.) 


212. When the suit is for the recovery of possession 
Gide ieee ais of immoveable property and for mesne- 
amount of mosne-profita profits which have accrucd on the pro- 
eee Tere perty during a period prior to the insti- 
a tution of the suit, and the amount of 


918 CIVIL PROCEDURE CODE. [ Seo. 218. 


such profits is disputed, the Court may either determine the 
amount by the decree itself, or may pass a decree for the 
property, and direct an inquiry into the amount of mesne- 
profits, and dispose of tle same on further orders. 

Notes. 


In the Course of a suit for declaration of right to property, and for par- 
tition, a compromise was entered into, by which it wasagreed that certain 
property already ascertained shoald be divided in certain proportions, and 
that certain other property, not yet ascertained, should, on being ascertain- 
ed, be partitioned on the same basis. The Court merely recorded the com- 

romire, and declared that the decree should be according to terms there- 
in set out, Held that this decree could be only executed as to the property 
which bad been ascertained as divisible, and that as to the other property 
the decree must be taken as declaratory only. The Court executing « de- 
.cree is bound by the terms of the decree, and it is only in cases provided 
for by secs. 211 and 212 of Act X of 1877, corresponding with secs. 196 and 
197 of Act VIII of 1859, that it is at liberty to determine the rights of the 
litigants in proceedings taken after decree.—4 ©. L.R,97. See l. LL. R, 
8 Madr. 137. 

See I. L. R., 19 Cal. 132, noted under art. 178 of the Limitation Act, 
19 Cal, 159, noted under sec. 13. 

213. When the suit is for an account of any property 
and for its due administration under the 
decree of the Court, the Court, before 
making the decree, shall order such accounts and inquiries 
to be taken and made, and give such other directions, as it 


thinks fit. 


In the administration by the Court of the property of 
any person who dies after this Code comes into force, if such 
property proves to he insufficjent for the payment in full of 

is debts and liabilities, the same rules shall be observed as to 
the respective rights of secured and unsecured creditors and 
as to debts and liabilities proveable, and «as to the valuation 
of annuities and future and contingent Habilities respectively, 
as may be in foree for the tine being with respect to the 
estates of persons adjudged insolvent ; 

and all persons, who, in any such case, would be entitled 
to be paid out of such property, may come in under the de- 
cree for its administration, and make such claims against the 


reek as they may respectively be entitled to by virtuc of this 
ode. 


Administration-suit. 


Note. 

On the 22nd Juiy 1886, one RB. L. obtained a money decree againat 
one P.C. On the 5th November 1886, P. C. died; and on the 18th Dee. 
1886, R. L. applied to attach certain properties belonging to the estate of 
his judgment-debtor, which properties were actually attached on the 8th 
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and 12th January, 1887. On the 21st December, 1886, one S. fileda suit 
to administer the estate of the deceased, and on the 20th January 1887 
obtained the usual administration-decree. On the 5th May 1887, S. applied 
for an order staying all proceedings taken by R. L. against the estate of P. 
C, and directing him tocome in should he think fit so to do, and prove his 
claim in the administration-suit. Held that the attachment did not create 
any interest in, or charge upon, the properties in favour of the attaching 
creditor as against other creditors, and that the order asked for ought to 
be granted.—I. L, R., 15 Cal. 202. 


214. When the suit is to enforce a right of pre-emption 

Suit to enforce rightof in respect of a particular sale of proper- 
pre-emption. ty, and the Court finds for the plaintiff, 
if the amount of purchase-moncy has not been paid into Court 
the decree shall specify a day on or before which it shall be 
so paid, and shall declare that, on payment of such purchase- 
money, together with the costs (if any) decreed against him, 
the plaintiff shall obtain possession of the property, but that, 
if such money and costs are not so paid, the suit shall stand 


dismissed with costs. 
Notes. 

In two rival suits for pre-emption each pre-emptor was made a defen- 
dant in the other’s suit. The suits were tried together upon the same 
evidence and were disposed of by a single judgment, but by separate de- 
crees. In one of the suits the pre-emptor obtained a decree in the terms 
of sec. 214 of the Civil Procedure Code. Inthe other, the pre-emptor ob- 
tained a decree, subject to the condition that, in the event of the first pre- 
emptor failing to execute his decree, the second pre-emptor should be en- 
titled to execute it. The decree in the first suit was not appealed, and be- 
came final. The second pre-emptor appealed from the decree in his own 
suit, upon the grounda that the amount ordered to be paid was excessive, 
and that the first pre-emptor had lost his right, and the decree in the 
second suit should not have been made subject to the condition above stat- 
ed. Heid that the appellant, if he desired to get rid of the decision regard- 
ing the first pre emptor’s preferential right, should have appealed against 
the tirst pre-emptor’s decree, but that, that decree having become final, the 
questions between the two pre-emptors could not be re-opened on appeal 
from the second pre-emptor’s decree,—I. L. R., 10 Al. 123. 

A suit for pre-emption was decreed conditionally on the plaintiff pay- 
ing Rs. 3,595, which the Court determined was tbe amount of the sale-con- 
sideration. He paid the amount to the vendees, and the payment was cer- 
tified under sec. 258 of the Civil Procedure Code, Subsequently the decree 
was modified on appeal by increasing the amount of sale-consideration to 
Rs. 1995, which the plaintiff was required to pay as the condition of pre- 
emption. He never paid the difference between the amount fixed by the 
first Court and the sum fixed as the true price by the Appellate Court, and 
the suit consequently stood dismissed. He then assigned to the plaintiff 
in the suit his right to recover the amount, Rs. 1,595, from the vendees, 
who, after unsuccessful application made to the Court of first instance, 
under sec. 244 of the Civil Procedure Code, to recover the amount, insti- 
tuted this suit. Held that the assignee was a representative of the plain- 
tiff in the pre-emption suit within the meaning of sec, 244 of the Civil Pro- 
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cedure Code, and the suit was therefore barred under the provisions of that 
section.— 10 Al 354. 


A Court of first instance decreed aclaim for pre-emption conditionally, 
on the pre-emptor paying into Court Rs, 125 within a specified period, and 
also awarded the pre-emptor Rr, 39-9-0 as his costsin the suit. Within 
the specified period the pre-emptor paid into Court the Rs, 125, and sub- 
sequently executed his decree for costs, by drawing out therefrom the Re. 
39-9-0. After this the decree was muditied on appeal, the Appellate Court 
raising. the Rs, 125 payable as the condition of pre-emption to Rs. 200, and 
reversing the firat Court’s order as to costs. Within the period specified 
in the Appellate Court’s decree the pre-emptor paid into Court the farther 
sum of Rs. 75. Subsequently the vendee, defendant, applied to the Court 
ander seo 583 of the Code of Civil Procedure to have the property in rnit 
restored to him, contending that the pre-emptor had failed to pay the full 
Rs. 200 within the prescribed period. Held by Straight, J., afirming the 
judgment of Mahmood, J, tkat this contention muat fail; that the pay- 
ment of Rs, 125 due under the first. Court’s decree could not be said to have 
been reduced by the pre-emptor subsequently executing against the amount 
s0 paid the order of that Court in his favour for costs, and that the subse- 
quent payment of Rs. 75 within the period prescribed by the Appellate 
Court satisfied the requirements of that Court’s decree, subject to the judg- 
ment debtor’s right to recover the cost realized in execution of the first 
Court’s decree. Held by Tyrrell, J., contra, that, although the pre-emptor 
had once made a payment, which for a few days was a compliance with the 
first Court’s decree, such compliance became immaterial when that decree 
was modified on appeal, and as he had never had in any Court a credit for 
Rs, 200, as required by the Appellate Court’s decree, which alone was the 
decree in the cause, he had failed to fulfil the condition essential to pre- 


emption, and therefore the defendant’s application should be allowed.—10 
Al. 400, 


In a suit for pre-emption, the decree of the Court of first instance was 
conditional upon payment of the purchase-money within one month from 
its date. After this period had expired without payment, the defendants 
appealed from the decree. The appeal was dismissed and the decree affirm- 
ed, and no fresh period for payment was expressly allowed by the decree 
of the Appellate Court. Held that the decree of the Appellate Court must 
be taken to have incorporated the terms of the decree of the Court of first 
instance, that the period of one month allowed for payment of the puarchase- 
money muat be calculated from the date of the Appellate Court’s decree, 
and that payment by the decree-holder within one month from that date 
was in time. Shohrat Singh v. Bridgman (I. L. R,4 Al. 376), Luchman 
Persad Singh v. Kishun Persad Singh (I. L. R., 8 Cal. 218) Gobardhan 
Das v. Gopal Ram (I, L. R., 7 Al, 3806), Noor Ali Chowdhuriv Koni Meah 
qi. L, R., 13 Cal 13), and Daulat »v. Bhukandas Manekchand (I. L. R., 11 
Bom. 172), referred to.—11 Al. 346. 


Where in a suit for pre-emption the decree, while decreeing the plain- 
tiff’s right to pre-emption upon payment of the pre-emptive price within 
one month from the date of the decree, omitted to state what would be the 
effect on the plaintiff’s suit of non-paymont within the prescribed period : 
—Held that the plaintiff, unless he had paid the pre-emptive price before 
the expiry of the said month, could not enforce his decree for pre-emption. 
Kodai Singh v. Jaisri Singh referred to.—Bandhu v. Shah Muhammad 
Taqi dissented from.—14 Al. 529. 
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The decree of the Court of first instance in a suit to enforce a right of 
pre-emption directed that the sum which that Court had ascertained to be 
the purchase-money should be deposited within one month from the date 
of the decree, Plaintiff appealed, contending that snch sum was not the 
purchase money. While the appeal was pending, the time fixed by the 
decree of the Court of first instance expired without any deposit having 
been made, The Appellate Court dismissed the appeal, fixing by its de- 
cree, of its own motion, a further time for the deposit. Held that the Ap- 
pellate Court was competent to extend the time for making the deposit, 


aud its action and order did not centravene the provision of Act X of 1877, 
sec. 214.—2 Al. 744. 


M sued K and J to enforce a right of pre-emption in respect of pro- 
perty which he alleged K had sold to J. K denied that she had sold such 
property to J. J set up as a defence that M had waived his right of pre- 
wemption. The Court of first instance dismissed the suit, on the ground that 
the alleged sale had not taken place. J appealed, making M end K respon- 
dents. Tae lower Appellate Court dismissed the appeal, also holding that 
the alleged sale had not taken place. J then appealed to the High Court, 
making K the respondent. Held that neither the appeal from the original 
decree in the suit, nor the appeal from the appellate decree therein, was 
admissible. Held also that the finding as to the alleged sale was one bet- 
ween the plaintiff and defendants in the suit, and not between the defend- 
ant-vendor and the defendant-vendee who were litigating, and would not 
bar adjudication of the matter in issue between them inw suit brought by 
the latter for the establishment of the sale.—3 Al. 152. 


The decree in a suit to enforce a right of pre-emption, dated the ]2th 
December 1879, declared that the plaintiff should obtain possession of thu 
property on payment of the purchase-money ‘within thirty days,” but that, 
if such money was not 80 paid, the suit should stand dismissed. The period 
specified in the decree for the payment of the purchase-money, the day on 
which the decree was made not being compnted, expired on the llth Janu- 
ary following. That day wasa Sanday. The plaintiff paid the purchase- 
money into Court on the next day, the 12th January. Held that, inasmuch 
as the duy on which the decree was made should not be taken into accounts 
in computing the period specified in the decree tor the payment of the pur- 
chase-money, nor the last day of that period, that day being a Sunday, the 
plaintiff had complied with the condition imposed on him by the decree. 
Semble.—That, if the plaintiff bad actually failed to deposit the purchase- 
maoney within thirty days as directed by the decree, his suit would have 
been liable to be dismissed, as he could uothave claimed to have such 
period computed from the date the decree became final.—3 Al. 850. 


The plaintiff in a suit to enforce a right of pre-emption obtained a de- 
cree to the effect mentioned in sec, 214 of the Civil Procedure Code, On 
payment by him of the purchase-money into Court, the defendants object- 
ed, in the execution-department, to such payment, on the ground that it 
had not been made within tine. The Court which madethe decree disal- 
lowed the objection. The defendants appealed froin the order disallow- 
ing the objection. They had previously appealed from the decree, The 
Appeliate Court heard both appeals together, and, holding that the pur- 
chase-money had not been pnid into Court within time, reversed the decree, 
and allowed the objection. The plaintiff preferred a second appeal to the 
High Court from the Appellate Court’s decree, which was admitted. He 
alaa preferred an appeal from the appellate order allowing the objection, 
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but this appeal was rejected as being beyond time, and such order became 
final. Held that, inasmuch as the question whether the plaintiff had paid 
the purchase-money into Court within time was not one relating to the exe- 
cutionu of the decree within the meaning of sec. 244 of the Civil Procedure 
Code, but was one which should be decided in the suit itself, and there- 
fore the proceedings in the exccution-departrnent touching that question 
were ill-founded, such order was not a bar to the hearing of the second ap- 
peal preferred by the plaintiff.—4 Al, 420. ' 

The decree in a suit to enforce a right of pre-emption directed, in ac- 
cordance with the provisions of sec. 214 of the Civil Procedure Code, that 
the plaintiff should obtain possession of the property and recover cosis of 
the suit from the defendants (vendor and vendee) ou payment of the pur- 
chase-money within a fixed time, but that, on default of such payment, the 
suit should stand dismissed. The plaintiff deposited within time the pur- 
chase-money with the exception of a sum less than the amount of costs 
awarded to him. He subsequently applied for delivery of possession of tho 
property in execution of the decree and for the recovery of the costs award- 
ed to him, deducting from such costs the unpaid portion of the purchase- 
money. Held, applying, by analogy of secs. 221 and 247 of the Civil Pro- 
cedure Code, the equitable doctrine of set-off, that the plaintiff was entitl- 
ed, when depositing the purchase-money under the decree, to deduct there- 
from the sum the decree awarded to him as costs, and that, therefore,.the 
decree did not become null and void by reason that he had not deposited 
the full amount of the pnrchase-money within time. JDegumburee Dabee 
o. Eshan Chunder Sein (9 W. R, 230), Jugo Mohun Bukshee v. Soorerdro 
Nath Roy Chowdhry (3 W. R., 106). and Brijnath Dass v. Juggarnath Dass 
(I. L. R., 4 Cal. 742), referred to —6 Al. 351. 

-K and R, two co-sharers of a village, instituted separate suits in which 
exch claimed to enforce the right of pre-emption, based on the wajibularz, 
in respect of the same sale of a share in a village to a stranger. The Court 
of first instance made the plaintiff in ono suit a defendant in the other. The 
suits were tried together, and R. being held to bave a better right under 
the terms of the wajibularz than K, his sait was decreed, contingent upon 
payment by him of the purchase-money within one month from the date of 
the decree. K’s suit was dismissed absolutely. Held, that decrees in cases 
where two rival pre-emptors of the snme decree seek to enforce pre-emption, 
as each necessarily must do, in respect of the whole property conveyed by 
one tiansfer, are defective if they dismiss the suit for any proportion of the 
property withont providing for the contingency of the rival pre-emptor de- 
cree-holder omitting to enforce his decree in respect of the share decreed 
to him. A fortiort, where the rival decree-holders possess different decrees 
of pre-emption, the decree, in at least one of the rival suits, must be essen- 
tially defective if no provision is made for the contingency of the superior 
pre-emptor never enforcing his right. The question what should be the 
form of the decree in such cases, can be dealt with only by exercising the 
vast and flexible jurisdiction possessed by the Courts of Equity in adopting 
their decrees to the exigencies of each case, so as to grant the actual relief 
required by the parties. Held, applying the principles of equity to the 
present case, that the Court of first instance acted rightly in adding the 
name of each rival pre-emptor as party-defendant in the suit of the other, 
aud in decreeing the claim of the superior pre-emptor, but that the decree 
in K’s suit was defective and inequitable, inasmuch as it dismissed the suit 
em to, disallowing pre-emptive claim wholly irrespective of the contingency 
of R’s omission to enforce’ the. pre-emption decreed to him by depositing 
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the purchase-money within time. As K admittedly had pre-emptive right 
as against the vendoe, his suit should have been decreed against the latter 
in the terms of sec, 214 of the Civil Procedure Code ; subject ; however, to 
the condition that the decree should not take effect, so far as the enforce- 
ment of pre emption was concerned, in the event of R’s enforcing the supe- 
rior pre-emptive right decreed to him.—6 Al. 370. 


Sce I. L. R., 14 Madr. 328, noted under sec. 13. 


215. When the suit is for the dissolution of a partner- 
Suit for dissolution of Slip, the Court before making its decree, 
_partnership. may pass an order fixing the day on 
which the partnership shall stand dissolved, and directing 
such accounts to be taken and other acts to be done as it 
thinks fit. 
Notes. ; 

In a suit for an account of partnership-transactions, the Snbordinate 
Judge,in whose Court the suit was iustitrtted, framed certain issues with 
the object of ascertaining who managed the business ; with whom the part- 
nership-property was; whether the defendants ought to account; what 
was the capital, and what the expenditure and profits of the firm; and, 
after taking evidence on those points, dismissed the suit. Held that the 
Subordinate Judge should have followed the course pointed out in forms 
4132 and 133 of sch, iv. of the Civil Procedure Code, and at the first hearing 
should have determined whether there had been a partnership ; what were 
its conditions ; was it dissolved, or ought it to bo dissulved ; and who were 
the parties interested, and in what shares ; and, upon determining these 
questions, should have directed accounts to be taken; and, after the ac- 
counts had been taken, should have made a final decree. Held, also that 
the suit should not have been instituted in the Court of the Subordinate 
Jadge, and the case was transferred to the Court of the District Judge. 
The plaint ina partnership-suit ought to be framed on the lines of form 
113 in sch. iv. of the Code, and the accounts should be taken as prayed in 
that form. Under ordinary circumstances, the costs of a partnership-suit 
should be paid out of the assets of the partnership, or, in default of assets, 
by the partnersin proportion to their respective shares, unless any partner 
denies the fact of a partnership, or opposes obstacles to the taking of the 
accounts, and so renders a suit necessary, when he is usually made to pay 
the costs up to the bearing.—I, L. R., 7 Cal. 428. 


T, B, R, and W, the owners of acertain estate in equal shares in 1863, 
entered into a partnership ‘ for the cultivation of tea and other products” 
upon such estate. In 1864, H,E, and I, joined the firm. In 1870 H died; 
and in 1871 T purchased his share and those of Nand I, and in 1873 of R. 
in 1875, T gave the Delhi and London Bank a mortgage on such estate as 
security for the repayment of money which he had borrowed from the 
Bank ostensibly for the purposes of the estate, The Bank obtained a de- 
cree against him personally for the money, in execution of which his rights 
and interests in the estate were put up for sale on the 20th June 1877, and 
were purchased by the Bank, which obtained possession of the estate in 
August 1877. In August 1879, B and W’s executor sued T andthe Bank, 
claiming a declaration that they were or had been partners with T in the 
estate ; that, if the partnership should be held to be subsisting, it might be 
dissolved, or that, if it had ceased to exist, the date of its termination 
might be fixed ; and that, in either event, a liquidator might be appointed to 
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take an acconntand, after realizing assets and discharging liabilities, might 
be ordered to pay them each one-third of such balance as remained, The suit 
was instituted in the Court of a District Judge. He transferred it to the Court 
of a Subordinate Judge. The High Court subsequently transferred it to its 
own file. Held that the suit was not one falling within the purview of sec. 
265 of the Contract Act; but assuming that it was such a suit, and the 
Subordinate Judge had no jurisdiction, the High Court was nevertheless 
competent to transfer it. That the Bank, as T’s representative by purchase, 
bad been properly joined as a defendant in the suit. That the period of 
limitation applicable to the suit was that provided in art. 120, and not art. 
106, Act XV of 1877 ; bat that in either case the suit was within time, as 
the partnership was dissolved, and consequently time began to run, not 
from the death of H, or the purchases by T of his share or those of E and 
I in 1871, or of R in 1873, but in August 1877, when the defendant Bank 
too}: “»ssession of the partnership-property. That, as the effect of the pur- 
ch oney in 1871 and 1873 was to relieve the estates of H, B, and I, and 


Blog to hint and fature liabilities of the partnership, in respect of which 
Bs. sexed! continued as liable to T, and to which they would have to 
cont, dedu? discharge, such purchases should be regarded and treated as 
m Held. avlf of the partnership, and therefore, at the time of the exe- 
cating ode He mortgage of the estate, B, W, and T were interested in the 
esta’ i yextent of one-third each. That, although T was not authoriz- 


ed, eft neP Si ually or impliedly, by B and W to mortgage the estate, and 
the mortgage therefore was not binding on them, yet as they allowed him 
to conduct the business of the estate in such a manner as to make it ap- 
pear that the control and mavagement of it rested with him, and he was, 
tor all ordinary business-purposes, their representative, B and W were 
bound,in any accounting that might take place, to recoup the defendant 
Bank for such advances as were made to T forthe necessary purposes of 
the estate, in the same proportion as they must discharge debts due to 
other creditors. That T was entitled to be reimbursed such moneys of his 
own as he had expended within the legitimate scope, and for the proper 
purposes of the partnership as originally contemplated by the parties. Di- 
rections to the liquidator appointed how to proceed.—4 Al. 437. 


215A. When a suit is for an account of pecuniary trans- 
Suit for account between actions between a principal and agent, 
principal and agent. and in all other suits not hereinbefore 
provided for, where it is necessary, in order to ascertain the 
amount of money due to or from any party, that an account 
should be taken, the Court shall, before making its decree, 
pass an order directing such accounts to be taken as it thinks 
fit. 
: Note.-~This section applies to Provincial Small Cause Courts. 
916. “Ifthe defendant has been allowed a set-off 
Decree when set-off is against the claim of the plaintiff,’’* the 
allowed. decree shall state what amount is due to 
the plaintiff and what amount (if any) is due to the defendant, 
~~ # The words quoted have been substituted by the Civil Procedure Code Amend- 
ment Act (VII. of 1888), sec. 21 (1), for the words, “ If the defendant has set off the 


amount of a debt against the claim of the plaintiff, and such set-off has been allowed,”’’ 
origivally enacted. 


Secs. 217 & 218.] CIVIL PROCEDURE CODE. : 925 


and shail be for the recovery of any sum which appears to be 
due to either party. 


The decree of the Court with respect to any sum awarded 
Effect of decree as to to the defendant shall have the same 
sam awarded to defendant. effect, and be subject to the same rules 
in respect of appeal or otherwise, as if such sum had been 
ee by the defendant in a separate suit against the plain- 
tiff. 
The provisions of this section shall apply whether the 
set-off is admissible under section 111 or otherwise. 


Notes. 

This section applies to Provincial Small Cause Courts. 

Application for execution of a decree was made on the 10th November 
1869, and on the 27th November 1869, notice issued under sec. 216 of the 
Civil Procedure Code. Again on the 4th February 1873, application was 
made for execution, and notice was issued on the 19th February 1873, un- 
der sec. 216. A subsequent application for execution was made on the 3lst 
August 1874, and the order for notice toissue, under sec. 2N6, was made 
on the sameday. The question raised in appeal against the order to issue 
execution was whether the plaintiff's right to execution was barred, and 
had been so when the application, dated 3lst Angust 1874, for execution, 
was made. Held on appeal by the High Court (Kernan and Kindersley, 
JJ.) that, as the application for execution of the 4th February 1873, being 
more than three years after the date of issuing the last prior notice under 
sec. 216, viz., 27th November 1869, was late under art. 167, para 5, Act 
IX of 1871, execution was barred by limitation at and before the date of 
that application, and that this bar was not removed by the circumstance 
that the judgment-debtor had allowed the service of the notice on bim in 
February 1873 to pass unchallenged Raja Chilicany v, Ragavulu Naida 
(5 M. H. C. R., 100) distinguished,- Held also, fellowing Chander Coomar 
Roy v. Bhogobutty Prosonno Roy I. L. R., 3 Cal, 235, that “ applications 
to enforce a decree”’ in para. 4 of art. 167, Act IX of 1871, mean “‘ applica- 
tions under sec, 212 or otherwise by which proccedings in execution are 
commenced, and not applications of an incidental kind made during the 
pendency of such proceedings.” —I. L. R., 2 Madr. 1. 


217. Certified copies uf the judgment and decree shall 

se copies of judg. be furnished to the parties on appli- 

pnd depregite Bete: cation to the Court, and at their ex- 
nished. 


Wote.—This section applies to Provincial Small Cause Courts. 


CHAPTER XVIII. 
Or Costs. 


218. When disposing of any application under this 
ae Code, the Court may give to either party 
oats, eg nee +h- ---+ of such application, or may re- 
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serve the consideration of such costs for any future stage of 
the proceedings. 


: eo 
219. The judgment shall direct by whom the costs of 
Jndgment to direst by each party are to be paid, whether by 


whom custe ¥oRe. pad: himself or by any other party to the 
suit, and whether in whole or in what part or proportion. 
Notes. 


A I, D and others, having got a decree in a suit in which S BD, a 
purdah-nashin, was plaintiff, a rule nist was obtained by them against J C 
S, and another, on the ground that he was the real plaintiff, and SB D 
only a nominal one. It appeared that S B D had no means of her own,bat 
lived in the house of J C S, who could explain nothing of her circumstan- 
ces, or why she was residing in his house; but he stated that she had pur- 
chased the former plaintiff’s rigt in the suit against a decree, she-having 
been previously uninterested in the matter, and the only reason suggested 
for her doing so was that a small portion of the premises in question would 
serve for carrying outa religious purpose said to be entertained by her. 
The Court found that S B D was only a sham plaintiff, and that J CS was 
the real one, and the rule was made absolute. Held that the words “another 
party’ in sec. 187 of Act VII1 of 1859 should be read as if identical with 
““anather party to the suit.” Held, also, that the Court cannot, by its judg- 
ment in any given suit, deal directly with persons not before it in that suit ; 
that the Court has the same power of directing that the costs of any party 
to a suit for the recovery of land shall be paid by a person who is not on the 
record, as the late Supreme Court had, and as the Courts at Westminister 
still possess and exercise ; that tht recovery of costs from the real plaintiff 
im a suit in which the plaintiff on the record is only a sham one, is not a 
step in the proceedings in any particular suit, nor can it be made the sub- 
ject of a separate plaint, but is of the nature of a substantive proceeding 
tn personam, and is within the equitable jurisdiction of the Court ; that, if 
the plaintiff on the record ina suit be only a sham one, the defendant may 
proceed against the real plaintiff for costs ; that the real plaintiff in a suit, 
in which the one on the record is a sham plaintiff, is liable for the costs.—~ 
Bourke’s Rep., (O. C.) 44. Affirmed on appeal, Bourke’s Rep., A. O. C., 
96. S.C. 14 W. R., O. C., 1. 


The costs in a partition-suit, where the property 1s of so small a value 
that it is likely to be wholly absorbed by the expenses, and where the suit 
by a joint-holder is therefore brought unjustifiably and to the detriment 
of the others, ought to be paid by the plaintiff.—1l Hyde’s Rep., 122. 


Portion of the costs awarded to the defendant in exercise of the dis- 
cretion given by Act VIII of 1859, sec. 187, wherein a suit for some jewels 
it appeared on the’evidence of the plaintiffs that they were not worth so 
much as stated in the plaint, and the suit might have been brought in the 
Small Cause Court.—1 Hyde’s Rep., 172. 


If the Official Assiguee defends a suit, he is liable, in the event of 
failure, to be ordered to pay the plaintiff’s costs in the same way as any 
other defendaut ; and if the estate be insufficient to pay the costs, he will 
have to bear them personally. It is for him to protect himself by getting 
a guarantee of indemnity from the parties who set him in motion.—I. L. 
R., 7 Bown. 424. 


~ 
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220. The Court shall have full power to give and ap- 
. Be Pet ants portion costs of every application and 
Owen OF OME RE ERS CPS“ suit in any manner it thinks fit, and the 


fact that the Court has no jurisdiction to try the case is ne 


a 


“par to the exercise of such power: 


Provided that, if the Court directs that the costs of any 
application or suit shall not follow the event, the Court shall 


state its reasons in writing. 
Every order relating to costs made under this Code, and 
not forming part of a decree, may be executed as if 1t were 


decree for money. 
Notes. 7 


This section applies to Provincial Small Cause Courts. 

Certain plaintiffs were the holders of the following decree obtained on 
@ mortgage-bond: ‘“ It is ordered that the defendants shall pay to the 
plaintiffs the sum of Rs. 2,550 and costs Rs. 312, total Rs. 2,862, within 
two months from the date of the siguing of the decree ; interest will run 
on the said amount at the rate of 6 per cent, per annum up to realization. 
If the defendants do not pay the amount within the time prescribed, they 


‘will lose their right of redeeming the property mortgaged, and possession 


thereof will be given to the plaintiffs.” On the judgment-debtors making 
default, the decree-holders applied for execution, the Subordinate Judge 
directed execution to issue, but held that execution could not be had for 
costs under the terms of the decree ; and this order was upheld by the Dis- 
trict Judgo on appeal, Held that the decree-holders were entitled to their 
costs of the suit from the judgment-debtors personally, or from properties 
belonging to the judgment-debtors other than those mortgaged.—I. L. R., 
14 Cal. 185. 

Where the original Court has made an erroneous order fer costs under 
& misapprehension of fact and law, an appeal lies from such order under 
the Civil Procedure Code, although the appellant complains of nothing 
else but the order for costs so erroneously made.—16 Bom. 676. 

A decree for foreclosure containing a distinct and separate order for 
costs was afterwards confirmed by an order absolute for foreclosure, and 
the mnortgagee under such order obtained possession. Subsequently he ap- 
phed for execution of the order for costs. Held that the costs awarded could 
not be considered part of the money due upon the mortgage, and, as such, 
superseded by the order absolute and the mortgagee’s possession there- 
under, and the application must, therefore, be allowed. Rutnessur Sein v. 
Jusoda (1, L. R., 14 Cal. 185) referred to.—10 Al, 179. 


See [, L. R., 8 Bom. 577, noted under sec. 412. 


221. The Court may direct that the costs payable to 
may be setoe One party by another shall be set-off 
© sium admitted or against a sum which is admitted or is 
nee Be found in the suit to he 
former to the latter. 
Notes. 
This section applies to Provincial Small Cause Courts, 
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The decree in a redemption-suit directed the plaintiff (the mortgagor} 
to pay the mortgage-money and intorest to the defendant, and directed the 
defendant to pay the plaintiff the costs of the suit, Heid that the plaintiff 
was entitled to set-off the amount of his taxed costs against the mortgage- 
money whith he was liable to pay under the decree, notwithstanding an 
claim that the defendant’s attorney might have against the defendant in, 
respect of the defendant's costs of suit.—I. L. R., 4 Cal. 742. 

See I. L R., 6 Al. 351, noted under sec. 214. 


222. The Court may give interest on costs at any rate 
Pabevaet cacoate: not exceeding six per cent. per annum, 
Paymeut of coms out of and may direct that costs, with or with- 

eo eer mane: * out interest, be paid out of, or charged 
upon, the subject-matter of the suit. 
Notes. 

This section applies to Provincial Small Cause Courts. 

On the 2ist August 1876, certain immoveable property belonging to 
M was pat up for sale, and was purchased by R. On the 20th April 1877, 
such sale was set aside under sec. 256 of Act VIII of 1859, on the ground 
that the order attaching such property and the notifications of sale had 
not, as required by sec. 222, been signed by the Court executing the decree, 
but by the munsarim of the Court. On the 27th June 1877, M conveyed 
such property to H, who purchased it bona fide, and for value, and satistied 
the incumbrances existing thereon. On the 15th April 1878, R sued H 
and N to have the order setting aside such sale set aside, and to have such 
sale confirmed in his favor, on the ground that it had been improperly set 
aside under sec, 256 of Act VIII of 1859, the judgment-debtor not having 
been prejudiced by the irregularities in respect whereof such sale had been 
set aside. Held (by Oldfield, J.) that although such sale might have been 
improperly set aside, yet inasmuch as the order of attachment and the 
notifications of sale could kave uo legal effect, having been signed by the 
munsarim of the Court executing the decree, and not by the Court, as re- 
quired by sec. 222 of Act VIII of 1859, and inasmuch as it wonld bein- 
equitable, after the incumbrances on such property had been satisfied and 
the state of things changed, to allow R, after standing by for a year, and 
permitting dealings with the property, to come in and take advantage of 
the change of circumstances, and obtain a property become much more 
valuable at the price he originally offered, R ought not to obtain the relief 
which hesought. Held (by Straight, J.) thatthe fact that the Court exe- 
cuting the decree had not signed the order of attachment and the notifica- 
tions of sale vitiated the proceedings iu execution ab initio, and rendered 
the sale which R desired to have confirmed void, and R’s suit therefore 
faild, and had properly been dismissed.—I. L. R., 3 Al. 701. 





CHAPTER XIX. 
Or THE EXECUTION OF DECREES. 
A.—Of the Court by which Decrees may be executed. 
223. <A decree may be executed either by the Court 
Court by which decree Which passed it, or by the Court to 


may be executed. which it is sent for execution under the 
provisions hereinafter contained. 
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The Court which passed a decree may, on the application 
of the decree-holder, send it for execution to another Court— 


(a) if the person agaiust whom tho decree is passed ac- 
tually and voluntarily resides, or carries on business, or per- 
sonally works for gain, within the local limits of the jurisdic- 
tion of such other Court, or 


(6) if such person has not property within the local limits 
of the jurisdictien of the Court which passed the decree guffi- 
cient to satisfy such decree, and has property within the local 
limits of the jurisdiction of such other Court, or 


(c) if the decree directs the sale of immoveable property 
situate outside the local limits of the jurisdiction of the Court 
which passed. it, or 

(d) if the Court which passed the decree considers, for 
any other reason, which it shall record in writing, that the 
decree should be executed by such other Court. 

The Court which passed a decree may, of its own motion, 
send it for execution to any Court subordinate thereto. 


The Court to which a decree is sent under this section 
for execution shall certify to the Court which passed it the 
fact of such execution, or, where the former Court fails to 
execute the same, the circumstances attending such failure. 


If the decree has been passed ‘‘in a suit of which the 
value as set forth in the plaint did not exceed two thousand 
rupees, and which, as regards its subject-matter, is not excep- 
ted by the law for the time being in force from the cogni- 
zance Of either a Presidency or a Provincial Court of Small 
Causes,” and the Court which passed it wishes it to be execu- 
ted in Calcutta, Madras, Bombay, or Rangoon, such Court 
may send to the Court of Small Causes in Calcutta, Madras, 
Bombay, or Rangoon, as the case may be, the copies and cer- 
tificate respectively mentioned in clauses (a2), (6) and (c) of 
section 224; and such Court of Small Causes shall thereupon 
execute the decree as if it had been passed by itself. 


If the Court to which a decree is to be sent for execution 
is situate within the same district as the Court which passed 
such decree, such Court shall send the same directly to the 
former Court. But, if the Court to which the decree is to be 
sent for execution is situate in a different district, the Court 
which passed it shall send it to.the District Court of the dis- 
trict in which the decree is to be exeeuted. 
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Wotes. 

This section applies to Provincial Small Cause Courts. - 

Where a decree of one Court has been transmitted to another for exe- 
cution under sec. 284 of Act VIII of 1859, the latter Court has jurisdiction 
to entertain an application to cancel its own order for striking off the case, 
whatever “striking off’ amounts to.—1B.L.R., (F.B.) 91: 10 W.B.,(F.B.) 46. 

A obtained a decree in the Nuddea Court against B, who had obtain- 
ed a decree against Cin the Beerbhoom Court. The latter was attached 
by the Nuddea Court, and sold to Ain execution of his decree. <A then 
petitioned the Beerbhoom Court for execution against C. Held that the 
Nuddea Court had jurisdiction to attach and sell B’s decree against C, and 
A had a right to apply tothe Beerbhoom Court for execution thereof.—2 
B.L.R (A. C.) 65; 10 W. B., 357. 

A decree of the Court of the Subordinate Judge of Moorshedabad was 
sent to the Court of the Subordinate Judge of Rajshahye for execution,and 
certain property was attached in that district. A claimant of the attached 
property then obtained from the former Court an order on the second Court 
to send the record back again to Moorshedabad for the purpose of execut- 
ing the decree there, on the ground that the judgment-debtor had proper- 
ty in that district ; and also on the allegation, unsupported by oath, that 
the property sought to be attached in Rajshabye was his. Held that the 
Subordinate Judge of Moorshedabad had acted without jurisdiction, and 
the record must be sent back to the Court of the Subordinate Judge of 
Rajshahye for execution. Hel? also that the claimant had no locus standi 
in the Moorshedabad Court to make such application.—3 B. L. R., (A.C._) 
181; 11 W. R., 557. 

Where the High Court passes a decree on appeal from a Mofussil Court, 
the Court which has to execute the decree of the High Court is governed 
by the rules which govern the execution of its own decrees. An appeal 
prosecuted to a decree is a proceeding to enforce a decree within the mean- 
ing of sec. 20 of Act X1V of 1859. Also held there was such a proceeding 
where, on the judgment-debtor seeking to obtain leave from the High 
Court to appeal tothe Privy Council, the execntion-creditor intervened. 

The ruling in Chowdhry Wahid Ali v. Mullick Inayet Ali (6 B. L, BR. 52) 
that, whether the decree of the lower Court is reversed or modified or 
affirmed, the decree passed by the Appellate Court is the final decree in 
the suit, and as such the only decree which is capable of being enforced by 
execution, not dissented from, except that it was suggested that in all cases 
it may be expedient expressly to embody in a decree of affirmance so mucb 
of the decree below as it is intended to affirm, and thus avoid the necessity 
of a reference to the superseded decree. Quere.—Can the ruling in Anund- 
mayi Dasi v. Purno Chandra Roy (Case No. 569 of 1865; 24th August 
1866) be supported P—10 B.L.R., 101; 17 W.R., 292; 14 Moore’s 1.A. 465. 


The plaintiff, as manager of the estate of her husband, a lunatio, ob- 
tained a decree, and attached and became the purchaser of the lands of the 
defendant in execution of the decree. The Judge required her to give se- 
curity for the proceeds of the sale before he would allow actual possession 
‘to be given to her. The sale was coufirmed, but several months elapsed 
before she found security, and meanwhile the same lands were attache 
and purchased by other oreditoras under another decree against the said 
debtor, and possession was given to them. Held (reversing the decision of 
the High Court) the title of the plaintiff must prevail. The security was 
ordered for the protection of the lunatic against misappropriation by his 
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manager ; it was vot a proceeding affecting the judgment-debtor. The 
second sale ought not to have been ordered or confirmed, Under the Code 
of Civil Procedure, property may be attached without view to immediate 
sale. A Court has power to send its decree for concurrent execution into 
several places, although in its discretion it may refuse to exercise such 
power,— 10 B. L R., 214; 17 W.R., 289 ; 14 Moore’s I. A. 529. 


A money-decree was made by the Judge of the 24-Pergannahs against 
® mortgagor who was possessed of property in the 24-Pergannahs, and also 
of an estate called Kismut Kosdaha, 18 mouzahs of which lay in Zillah 
24-Pergannahbs, and 42 mouzaha in Zillah Nuddea. The whole estate was 
entered in the taujih of, and the Government revenue was payable in, the 
Collectorate of Nuddea. The Judge of the 24-Pergannahs, without selling 
the property of the judgment-debtor which was within his jurisdiction, 
transmitted a certificate, under sec. 285 of the Civil Procedure Code, to the 
Jadge of Nuddea, stating that no portion of the amount of the decree had 
been realized by the Court of the 24-Pergannahs. Thereupon, Kismut 
Kosdaha was attached and sold by order of the Nuddea Court, In a suit 
brought against the purchaser for possession of the 18 mouzahs lying in 
the 24 Pergannahs by a person who claimed to have bought the right, title, 
and interest of the judgment-debtor ing those monzahs, but who, in fact, 
was not the real purchaser, held that the suit ought to have been dismissed 
because of the non-joinder as plaintilf of the real purchaser, Held further 
that ‘ part of an estate” in sec. 249, Act VIIT of 1859, means an aliquot 
part of an estate. Held also that, although the Court of the 24-Pergan- 
nahs strictly ought nof to have granted the certificate until the property 
in the 24-Pergannahs had been sold, the errorin so doing did not make 
the certificate void, or avoid the proceadings in the Nuddea Court, Kismut 
Kosdaha being substantially in the Nuddea District, Maharajah of Burd- 
wan v. Sreenarain Mitter (9 W. B., 346) commented on.—11 B. L. R., 56; 
19 W. R., 434. 


An order passed by a Court to which adecree has been transferred 
for execution is not open to appeal, unless the order has been made in the 
course of the actual execution of the transferred decree. The Court to 
which a decree has been transferred can take cognizance of a question of 
limitation, but the question must be one arising from facts which sre legi- 
timately before the Courtin the course of execution, and not a matter of 
limitation arising antecedent to transfer. Qucre.—Whether, where a de- 
cree has been transferred to the Munsif’s Court for execution, an appeal 
will lie to the Judge from the Munsif’s order in the matter of the execu- 
tion P—13 B. L, R., App. 27. S. C., 21 W. BR, 292. 

The Transfer of a decree from one Court to another under sec 284 and 
the following sections of the Civil Procedure Code does not give the latter 
Court a jurisdiction to entertain and determine any question with regard 
to limitation, or atherwise which arose between the parties antecedent to 
the date of transfer.—13 B. L. R., App. 30. S. C., 21 W. R., 330. 

When a decree has been transmitted by the Court which passed it to 
another Court for execution, the latter Court has jurisdiction to try whe- 
ther or not execution of the decree is barred by the law of limitation, Per 
Peacock, C.J.—When there are different laws of limitation in force in the 
two Courts, the law applicable to the proceedings in execution of the 
decree should be the Inw of the Covrt to which the decree is transmitted 
for exeeution.-—B. . &., Sup. Vol., 970; 10 W. R,,(F. B.) 10; 5 W. R., 
Mis., 14; 7.N, W. PL. C. R., 115; 7W. R., 19. + 
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Process of execation against the person or personal property of a 
judgment-debtor may be issued on the decree of a Court of Smal) Causes 
by a Courtin another district. Before issuing such process of execution, 
the Court receiving the decree is bound to see that the provisions in secs, 
236 and 287 of the Civil Procedure Code have been strictly complied with, 
The documents required to be transmitted for the purpose of obtain- 
ing execution or a copy of the decree and a certificate of any sum remain- 
ing due under it, together with a copy of any order for execution that may 
have been passed. Act XXVI. of 1867 requires that copies of the decree 
and of the order for execution should bestamped. Thecertificate requires 
no stamp.—4 M. H.C. R., 331. 


When an Assistant Judge is invested with all the powers of a Dis- 
trict Judge within any part of the district of such Judge, the Court of 
the Assistant Judge must be considered, equally with the Court of the 
District Judge, the principal Civil Court of original jurisdiction, and a 
decree sent for execution in such part of the district is properly executed 
by or under the directions of such Assistant Judge. The functions of the 
Court executing a decree are judicial, and not merely ministerial.—7 Bom. 
H.C. R., (A. ©.) 37. 

A decree passed by a Principal Sadr Amin of the district of North 
Canara, before that district was transferred to the Bombay Presidency, 
shonld be executed by the First-class Subordinate Jadge who has succeed- 
ed to the Court and function of such Principal Sadr Amin, and cannot by 
him be delegated for execution by a Second-class Subordinate Judge, 
though the amount of such decree be Jess than Rs. 5,000. The provision 
in the Bombay Courts’ Act (XIV. of 1869), that in suits under Rs. 5,000 
the Second-class Subordinate Judges only shall have jurisdiction, does not 
affect the execution of decrees passed before that Act came into force.—9 
Bom. H. C. BR, (A. C,) 118. 

The Court to which a decree is sent for execution by another Court 
bas the power to take the same steps, including the issue of a notice un- 
der sec 216 of the Code of Civil Procedure, which it could take in exe- 
cation of its own decree.—11 Bom. H. C. BR., (A, GC.) 19. 

Under the authority of sec. 284 e¢ seg., the Coart of the agent for 
Sirdars, not having jurisdiction over a Sirdar’s son, who is not himself a 
Sirdar, cannot transfer a decree passed against the Sirdar to a Civil Court 
for execution against the son. To obtain enforcement in such a case 
against his heir of a decree against the Sirdar, the decree-holder may file 
a snif. in the ordinary Civil Court on his decree.—-12 Bom. H. C. R., (A. 
C.) 212. 

A Zillah Judge bas no power to transfer proceedings in execniion of 
a decree to a Subordinate Conrt unless duly authorized under sec. 19 of 
Act XVI. of 1868.—1. N.-W. P. H.C. B., 118; Ed. 1873, 199. 

A decree transmitted to a Court for execution is to be regarded as a 
decree of that Court for the purpose of execution, and an appeal, therefore, 
lies against the order of a District Judge passed in execution of a decree 
eee to hia Court from a Small Cause Court.—3 N.-W. P. H. C. 

? 

Where a decree-holder, who had obtained a decree in the Civil Court 
of Loodhiana, which had been transmitted to Seharanpore for execution, 
assigned his decree before the Seharunpore Court to a third party with- 
out the knowledge or consent of the Loodhiaua Court, and monies wore 
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paid to the purchaser, by the jadgment debtor on such assignment, and the 
assignment was subsequently, on objection being taken, sanctioned by the 
Civil Court of Loodhiana, held, on au application for the refund of such 
monies, that, ulthough they were paid under an irregular sanction of the 
Seharunpore Court, yet that, as at time of payment the purchaser was 
undoubtedly entitled to receive them, and the irregularity of the procedure 
of the Seharunpore Court had since been cured, and the purchaser waa 
now in a position to execute the decree, that it would clearly be inequit- 
able to order the refund of the money on the score of irregularities.—6 
N.-W. P. H. C. R., 69. 

Where a decree is transmitted by one Court to another for the pur- 
pose of execution, the latter Court has no jurisdiction to alter the decree, 
or the amount mentioned in the order for execution.—Marshall’s Rep., 
244; 2 Hay’s Rep., 113; 9 W. R., 387; 10 W.R., 95; 1. B, L. R., (A.C.)62. 

Where a decree had been obtained in a Zillah Court, and sent to 
Calcutta for execution, the Court made an order directing a notice to issue, 
calling on the defendant to show cause why the decree should not be exe- 
cated by the High Court. On appeal the order was upheld.—1 Ind. Jar., 
N.S., 189; 2N-.W, P. H. C. R, 399. 

The Court of the Principal Sadr Amin at K having been abolished 
after a decree was passed by it, and the case having been transferred to the 
Court of the Judge of the zillah by which execution was regularly issued, 
held that the Judge’s Court had jurisdiction to entertain a subsequent ap- 
plication for execution, though made after the re-establishment of a Prin- 
cipal Sadr Amin’s Court at K.—7 W. R., 124. 


Every Court is bound to execute its own decree, if it can, by process 
(when necessary) issued against the property or person of the judgment- 
debtor : it is only when the decree cannot be executed withiu the jurisdic- 
tion of the Court whose decree it is, that it may be sent to another Court 
for execution. There is no intermediate procedure between these two exe- 
cutions.—9 W. R., 347. 3 

Where a Subordinate Judge’s Court in one district, executes the de- 
cree of a Subordinate Judge’s Court of another district, it is bound by sec, 
292, Act VIII. of 1859, to comply with a requisition from the latter Court 
to transmit to it the record of the case-—11 W. R., 230. 


A jadge has no jurisdiction to entertain a petition from, and order 
the release of, a judgment-debtor imprisoned in execution of a decree, 
while the execution- proceedings are before the Subordinate Judge.—12 W. 
R., 65. 

Where a Jadge had made an ex-parte order for transfer of a case in 
execution, it was held he had power to recall it.—13 W. B., 232. 


Held that, after the orders of Government of 1867, dividing the whole 
of the jurisdiction of the Principal Sadr Amin of Rajshahye into two por- 
tious, the Small Canse Court Judge of Pubna alone had jurisdiction to 
perform in the district of Pabaa the duties which, but for those orders, 
would have been performed by the Principal Sadr Amin of Rajshabye.— 
14 W. R., 396. 


Where execution was sought of a decree which was passed in 1850, 
and which could not be executed by the revenue authorities in consequence 
of the transfer of its jurisdiction in such matters to the Civil Courts, held 
eae Civil Courts had jurisdiction to entertain the application.—17 W. 

ey oe f 
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The Judge had power, under Act XVI. of 1868, sec. 19, to transfer to 
the Subordinate Judge a case under Act IX. of 186], an application under 
the latter Act not being a suit.—17 W, R., 551. 

Act VIII. of 1859, sec. 284, does not restrict the granting of a certifi- 
cate transferring a decree for execution to another Court to cases where 
such decree cannot be executed within the jurisdiction of the Court, whose 
duty it is to execute the same. A certificate may be granted upon its ap- 
pearing to the latter Court that the decree could not have been completely 
executed by the sale of the property in its own district, but that it could 
be os by the sale of the property in the other district.—19 W. 
R., 307. 

When a copy of a decree or order for execution is transmitted by the 
Judge of one district A to the Judge of another B for the purpose specified 
in Act VIII. of 1859, sec. 287, the Judge of B bas no authority to transfer 
it to a third district. If complete, execution cannot be had in district B ; it 
is the business of the decree-holder to have his decree re-transmitted to the 
Court, whose duty it is to execute it, and there to obtain a fresh certificate 


for transmission to any other district where execution may be practicable. 
21 W. R., 337. 


A Court having local jurisdiction is competent to sell in execution of a 
decree one or more outlying portions of an estate, even though the greater 
portion of that estate is not within its jurisdiction.—23 W. K., 154. 

Under sec. 20 of Act XI of 1865, a Court of Small Causes may trans- 
fer a decree for execution to another Court, not only when there has been 
a sale of such moveables of the debtor as the judgment-creditor has been 
able to.discover, and the proceeds of such sale have not been sufficient to 
satisfy the decree, but also when no sale has taken place at all, and the 
decree remains unsatisfied by reason of there being no moveable property 
of the judgment-debtor which can be found within the jurisdiction capable 
of being sold.—3 C. L. R., 558. : 


Two executions of the same decree, so faras attachment of different 
properties of the judgment-debtor is concerned, may proceed simultaneous- 
ly, though ordinarily the sales in execution should not take place simulta- 
neously.—7 C, L. R., 537. 

A mortgage-decree was passed directing the sale of certain property 
wholly situate within the local limits of the jurisdiction of the Court which 
passed the decree. After the decree the district within which the property 
was situate was transferred and placed under the local jurisdiction of another 
Court. The judgment-debtor then applied to the first Court for execution 
of the decree, and thereupon the judgment-debtor objected that that Court 
had no jurisdiction to entertain :the application or to direct the sale of the 
property. Held that that Court bad authority to execute its own decree 
and bring the property tosale. Held, further, that sec. 223 (c) of the Code 
of Civil Procedure does not curtail the power of a Court to execute its own 
decree, but gives it a discretion either to execute the decree itself or, on the 
application of the decree-holder, to send it to another Court for execution, 


and thereby extends rather than limits the Court’s power.—I. L. R., 15 
Cal. 667. . 


The Court that has the power to pass a decree for aale of a property 
has also power tocarry out its decree by selling that property, whether 
any portion of that property be within the local limits of jts jurisdiction or 
not. Per Guose, J., sec. 223, clause (c) of the Civil Procedure Code leayoa 
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it to the discretion of the Court to send the decree for execution of the 
Court having local jurisdiction.—19 Ca}. 13. 
Sec. 223 of the Code of Civil Procedure, which declares that the Court 
which passes a decree may, on the application of the decree-holder, send it 
for execution to another Court, should be interpreted to mean another Court 
having jurisdiction and competent to execute that decree, having regard to 
the amount or value of the subject-matter of its ordinary jurisdiction. 
Narasayya v. Venkata Krishnayya (I, L. B., 7 Madr. 397) dissented from. 


16 Cal. 465. 

Where parties are prevented from doing a thing in Court on a parti- 
cular day, not by any act of their own, but by the act of the Court itself, 
they are entitled to do it at the first subsequent opportunity.—18 Cal. 631. 

The application by a decree-holder for a copy of a decree with intent 
to apply for execution is not a step in aid of execution within the meaning 
of cl. 4 of art. 179 of sch. 2 of the Indian Limitation Act, 1879, 11 Madr. 336. 


Two decrees were passed against the same defendant in the Court of 
a District Munsif and on the small cause side of a Subordinate Court in 
the same District, respectively. The holder of the decree in the small cause 
suit attached and brought to sale the judgment-debtor’s interest in a bene- 
fit fund. The other decree-holder applied for rateable distribution, his 
decree having been transferred for execution to the Subordinate Court 
directly and not through the District Court :—Held,(1) that the direct 
transfer of tne decree of the District Munsif was not illegal ; (2) that the 
Subordinate Judge had inherent jurisdiction to execute the decree of the 
District Munsif; (8) that the order for rateable distribution was right.— 
15 Madr. 3405. 

The plaintiff, having obtained a decree against the defendant in the 
Court at Bhusaval, sought to execute it by attaching a moiety of the de- 
fendant’s pay. The defendant wasa sorter inthe Railway Mail Service, 
and travelled between Bhusaval and Nagpur, at which latter place he re- 
sided and received his pay, By an order of attachment issued, at the plain- 
tiff’s instance, by the Bhusaval Court to the defendant’s disbursing officer 
at Nagpur, 2 moiety of the defendant’s pay having been withheld by that 
officer, the defendant applied to the Bhusaval Court to cancel the order, 
contending that it was illegal, as neither he nor his disbursing officer re- 
sided at Bhusaval, On reference to the High Court, held that the order 
of attachment was wlira vires, as neither the defendant nor his disbursing 
officer resided within the jurisdiction of the Bhusaval Court, The proper 
procedure was to send the decree of the Bhusaval Court for execution to 
Nagpur, where the disbursing officer resided, and the defendant ’s pay was 
available for satisfaction of the decree.—-12 Bom. 44. 

The Courts of British India have no authority to send their decrees 
for execution to Courts not in British India.—12 Bom. 230. 

Where a Court makes an order for execution of a decree and transmits 
the decree for execution to another Court, the latter Court has no power to 
determine whether execution is barred by limitation. The order for exe- 
cution made by the transmitting Court is binding on the parties until re- 
versed on appeal. It is otherwise, however, where the transmitting Court 
has made no order for execution, but has merely transmitted the decree 
and the certificate of non-satisfaction,.—15 Bom. 28. 

The Courts of British India have no power to execute a decree passed 
by the Court of a Foreign State. A decree of the Civil Oourt of Cooch Be- 
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har having been transferred for execution to the District of Rungpore :— 
Held, that the Coarts of Rungpore had no jurisdiction to execute the de- 
cree.—13 Cal. 95. 

Where the original suit is a suit of the nature cognizable in Courts of 
Small Causes, and the subject-matter of the suit does not exceed Rs. 500 in 
value, no second appeal will lie in respect of an order made in execution 

roceedings relating thereto, whether such proceedings are taken in the 
Court which passed the decree or in that to which the decree may have 
been transferred for execution. Nazar Husain v Kesri Mal approved.—12 
Al. 579. 


The plaintiff, having obtained a money-decree against H. and others 
in a suit in the Sabordinate Judge’s Court at Dhulia, applied for execution 
by attachment and sale of their immoveable property. That property was 
accordingly sold, but before the realization of the assets the defendant, 
who also had obtained a money decree against the same judgment-debtors 
in the same Court in its Small Cause jurisdiction, applied for the execu- 
tion of his decree by attachment and sale of the immoveable property, 
which had already been attached at the instance of the plaintiff. The Court 
under sec. 295 of the Civil Procedure Code Act (XIV of 1882) rateably 
distributed the proceeds of the sale between the plaintiff and the defend- 
ant. The plaintiff now brought this soit in the Small Cause jurisdiction 
of the Subordinate Judge’s Court at Dhulia to recover from the defendant 
the amonnt paid to him, alleging that it had been illegally paid, as the pro- 
cedure laid down in sec. 223 of the Code had not been followed :—Held, 
that, as ruled in Bhagyvan Dayalji v. Balu, a Subordinate Judge invested 
with Small Cause Court powers has generally to follow the procedure pres- 
cribed in the Code of Civil Procedure. This governs his proceedings both 
in trial and execution, whether the suit is a Small Cause or not. If the 
two jurisdictions assigned to the Subordinate Judge’s Court and to the Sub- 
ordinate Judge personally are locally co-extensive, there is no distinction 
of sides or branches. But where, as in some cases, the ordinary jurisdic- 
tion is wider locally than the Small Cause jurisdiction, the Court is, in 
that part of its territory which lies outside the Small Cause Court jurisdic- 
tion, to be regarded as a separate Court, so far, that a decree in a Small 
Cause should not generally be executed on property beyond the Small Cause 
jurisdiction without a transfer, 7. e., a dealing with the execution as ina 
suit tried in the usual way, for reasons to be recorded in writing, Asall 
is done by the same Judge, a suggestion and an order recorded in the case 
are safficient without a formal transmission as to a distant Court.—9 Bom. 


237. 

Smal]! Cause Courts in the mofassal are not at liberty to execute de- 
oe against moveable property beyond their local jurisdiction.—2 Bom. 
632. 

On the 15th May 1876, a judgment-creditor obtained a decree in the 
Civil Court of the Chittagong Hill Tracts, which are included amongst the 
Scheduled Districts, and on or about the 15th May 1876, at his instance, it 
was sent with a certificate of non-satisfaction to the Court of a Munsiff in 
the Regulation District of Chittagong for execution. After sundry unsauc- 
cessful attempts to execute the decree, an application was made on the 17th 
September 1886 for its execution, The judgment-debtor objected that un- 
der sec. 229 of the Code of Civil Procedure (Act XIV of 1882) the Mun- 
sif’s Court had no jurisdiction to execute the decree, as it could only act 
under that section, and the Code had nover been extended to the Chitta- 
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gong Hill Tracts. Held that, as at the time the decree was pAssed and sent 
to the Munsif for execution Act VIII of 1859 was in force, and by sec. 284 
of that Act the judgment-creditor had a right to have his decree sent to 
any Civil Court for execution, he was entitled now to have it executed, as 
neither Acts X of 1877 or XIV of 1882, by express words or implication 
deprived him of that right. Held, further, that the intention of the Legis- 
lature was, with regard to decrees obtained in Scheduled Districts after the 
Code of 1877 came into force, that such decrees should not be executed by 
Courts in British India unless and until, under the provisions of sec. 5 of 
the Scheduled Districts Act (XIV of 1874), the Government had issued the 
notification therein referred to applying to the Scheduied Districts such 
portion of the Code of Civil Procedure as they thought proper to apply. 
Quaere,— Whether a decree passed by a Court in a Scheduled District, and 
sent for execution to a Court in a Regulation District after Act X of 1877 
came into force, can be executed by the latter Court in the absence of such 
a notification extending the provisions of the Code of Civil Procedure to 
the Scheduled Districts.—15 Cal. 365. 


Whether a decree for rent, under Act X of 1859, made in one district, 
can be transferred to another for execution, is a question which the High 
Court can decide in the exercise of its ‘‘ superintendence over all Courts 
subject to its appellate jurisdiction,’”’ under 24 and 25 Vic.,c. 104, sec. 15, 
Decrees for rent made by the Collector under sec. 23 of Act X of 1859 can 
be executed by a Civil Court to which they may be transferred under the 
sections of the Code of Civil Procedure relating to ‘* the execution of a de- 
cree out of the jurisdiction of the Court by which it was passed.’’—9 Cal. 
295. 


The holders of a decree, made in 1866, against K and certain other 
persons jointly, applied to recover mesne-profits in execution thereof, KEK 
paid the decree-holders the mesne-profits claimed, and then sued his co- 
judgment-debtors for contribution, and in 1878 obtained a decree against 
them. Subsequently the holders of the decree of 1866 again applied to re- 
cover mesne-profits in execution thereof, and in the proceedings which fol- 
lowed it was decided that mesne-profits were not recoverable under the 
decree. After this K’s representatives applied for execution of the decree 
of 1878. The lower Courts refused to execute the decree, on the ground 
that, as under the decree of 1866, on which the decree of 1878 was based, 
mesne-profits were not recoverable, it would not be equitable to allow a de- 
creee for contribution passed on a contrary supposition to be executed. 
Held that the lower Courts were not competent to go behind the decree of 
1878, but must deal with it as it stood.—5 Al. 53. 


A Mufussal Court of Small Causes must adopt the machinery of sec. 
223 of the Civil Procedure Code in all cases where execution is sought 
against persons or property outside its local jurisdiction. Such a Court, 
therefore, cannot attach the salary of a pnblic officer where the same is 
disbursed outside its local jurisdiction. Hossein Ally v. Ashotosh Gangoolly 
(3 C. L. R, 30 followed).—6 Al. 243. 


Although by the Madras Civil Courts’ Act, 1871, the ordinary juris- 
diction of Munsifs is limited in suits and applications of a civil nature to 
those in which the subject-matter does not exceed in value Rs. 2,500, sea, 
223 of the Code of Civil Procedure gives jurisdiction to a Munsif’s Court 
to execute a decree in a suit beyond its jurisdiction which has been trang- 
ferred to it for execution by a District Court.—7 Madr. 397. 
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The Courts of Subordinate Judges invested with the jurisdiction of a 
Judge of a Small Cause Court under sec. 28 of Act X1V of 1869 does not 
thereby become “ Courts of Small Causes constituted under Act XI of 
1865.”” They merely exercise a similar jurisdiction. This makes their 
decisions final in the cases to which the jurisdiction extends, but it does 
not imply that the variations of procedure prescribed expressly for the 
Courts constituted under Act XI of 1865 are applicable to Courts consti- 
tuted under a different Act and subject to different conditions. The Court 
of a Subordinate Judge exercising Small Cause Court powers is, under sec. 
5 of the Code of Civil Procedure (Act XIV of 1882), one of the “ other 
Courts exercising jurisdiction of a Court of Small Causes,” and, as such, 
its procedure is governed by the Civil Procedure Code without the varia- 
tions provided by Act XI of 1865. Under sec. 223 (ad) of the Civil Proce- 
dure Code the Court which has passed a decree in its Small Cause Court 
jurisdiction may, for any good reason to be recorded in writing, transfer its 
decree to the other branch of the same Coart, as it might to a different 
Court, for execution, without requiring a certificate under sec. 20 of Act 
XI of 1865. For this purpose the two branches or sides of the Subordinate 
Judge’s Court may be regarded as different Courts.—8 Bom. 230. 

See I. L. R., 6 Cal. 513, noted under sec. 649; 14 Cal. 661, noted under 
sec. 19; 17 Cal. 699, noted under sec. 16. 

Procedure when Court 224. The Court sending a decree 
desires that its own decree , y 
Shall be executed by an- for execution under section 223 shall 
other court. send— 

(a) a copy of the decree ; 

(6) acertificate setting forth that satisfaction of the de- 
cree has not been obtained by execution within the jurisdic- 
tion of the Court by which it was passed. or, where the decree 
has been executed in part, the extent to which satisfaction has 
been obtained and what part of the decree remains unexecuted ; 
and 

(ec) a copy of any order forthe execution of the decree, 
and, if no such order has been made, a‘ certificate to that effect. 

Notes. 


This section applies to Provincial Small Cause Courts. 

All orders passed by a Court between parties to the decree, and relat- 
ing to the execution of the decree, are, unless they are specially barred, 
appealable. There is no special prohibition against an appeal from an order 
directing or refusing the issue of a certificate under sec. 285, Act VIII of 
1859.—6 N.-W. P. H.C. R., 73. 

The words “ a copy of any order for the execution of the decree’’ in sec. 
224, cl. c, of the Code of Civil Procedure (Act XIV of 1882) mean a copy 
of any subsisting order,—I. L. R., 13 Bom. 371. 

The jurisdiction of a Court to which a decree has been transferred for 
execution is strictly limited to carrying out such execution. Such Court 
has no power to issue a certificate under secs. 285, and 286 of Act VIII of 
1859, transferring the decree, already transferred to it, to another Court 
for execution. The Court to which a decree has been properly transferred 
for execution having struck the case off the file, a subsequent application 
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for a further transfer of the Case to another Court for execution should be 
made to the Court which originally passed the decree sought to be execut- 
ed. Bagram v. Wise considered.—3 Cal. 512. 


See I. L. B., 6 Cal. 513, noted under sec, 649. 


225. The Court to which a poe is so sent shall Fae 

ot es ‘ such copies and certificate to be filed, 

Pie pete ieee without ete further proof of the decree 

without proof. - or order for execution, or of the copies 

thereof, or of the jurisdiction of the Court which passed it, 

unless the former Court, for any special reasons to be record- 
ed under the hand of the Judge, requires such proof. 


Wote.—This section applies to Provincial Small Cause Courts. 


226. When such copies are so filed, the decree or or- 
. der may, if the Court to which it 1s sent 
f deor or 9 
Setar by Court to which it be the District Court, be executed by 
ae eeRt such Court or by any subordinate Court 
which it directs to execute the same. 


~ Wote,—This section applies to Provincial Small Cause Courts. 


227. I£ the Court to ae ge is sent aa exe- 
: .; cution be a Hig ourt, the decree 
pA haccee qe aiticd by shall be executed by such Court in the 
other Counce. same manner as if it had been made 
by such Court in the exercise of its ordinary original civil 
jurisdiction. 
Wote.—This section applies to Provincial Small Cause Courts. 
228. The Court executing a decree sent to it under 
Powers of Court in exe- this chapter shall have the same powers 
cuting transmitted decree. jn executing such decree as if it had been 
passed by itself. All persons disobeying or obstructing the 
Appeal from orders in e@xecution of the decree shall be punish- 
executing such decrees. able by such Court in the same manner 
as if it had passed the decree. And its order in executing 
such decree shall be subject to the same rules in respect of 
appeal as if the decree had been passed by itself. 
Notes. 
This section applies to Provincial Small Cause Courts. 
In execution of a decree for enforcement of hypothecation by sale of 
specific property, an objection by the judgment-debtor that the property is 


not transferable, with reference to sec. 9 of the N.-~W. P. Rent Act, cannot 
be entertained.—I, L. R., 10 Al. 130. 


The powers which the foreign Court has, under sec. 228 are confined 
to the execution of the decree, and the Court cannot question the propriety 
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er correctness of the order directing execution, nor can it, with reference 
to sec. 289 of the Code, stay execution except temporarily.— 7 Al. 330. 


See Il. L. R., 9 Cal. 295 & 12 Al, 579, noted under sec. 223. 


229. A decree of any Court established ‘‘ or continued’’* 
Decrees of Courts esta- by the authority of the Governor-Gene- 
blished by Government of ral in Council in the territories of any 
SU ee See euner Foreign Prince or State, which cannot 
be executed within the jurisdiction of the Court by which it 
was made, may be executed in manner herein provided with- 

in the jurisdiction of any Court in British India. 

Notes. 
This section applies to Provincial Small Cause Courts. 


When a decree of one Court has been transmitted to another for exe- 
cution under sec. 284 of Act VIII of 1859, the latter Court bas jurisdiction 
to entertain an application to cancel its own order for striking off the case, 
whatever “ striking off” amounts to.—1 B. L. R., (F. B.) 91; 10 W. B., 
(F. B.) 46. 

It not being shown that the Court of the dewan ahilkar of Cooch Be- 
har is a Court within the British territories, or a Court established by the 
Governor-General in a foreign state, held the Judge of Rajshahye had no 
jurisdiction, under sec, 284, Act VIII of 1859, to execute u decree of that 
Court.—4 B. L. R,(A. C.) 184; 13 W. R., 154. 

When an Assistant Judge is invested with allthe powers of a district 
Judge within any part of the district of such Judge, the Court of the As- 
sistant Judge must be considered, equally with the Court of the District 
Judge, the principal Civil Court of original jurisdiction, and a decree sent 
for execution in such part of the district is properly executed by or under 
the directions of such Assistant Judge. The functions of the Court execut- 
ing a decree are judicial, and not merely ministerial.—7 Bom, H. C. R., 


(A, C.) 37. 
See I. L. R., 15 Cal. 365, noted under sec. 223, 


229A.t So much of the foregoing sections of this Chap- 
Se ter as empowers a Court to send a de- 
ending of decrees of : . 
British Indian Courts to cree for execution to another Court snall 
British Courts in Native be construed as empowering a Court in 
; British India to send a decree for execu- 
tion to any Court established or continued by the authority 
of the Governor-General in Council in the territories of an 
Foreign Prince or State to which the Governor-General in 
Council has, by notification in the Gazette ef India, declared 
this section to apply. 
Wote —This section applies to Provincial Small Cause Courts. 
* The words quoted have been added by the Civil Procedure Code Amendment 
Act (VIL. of 1888), sec. 23. 


+ Sec. 229A has been added by the Civil Procedure Code Amendment Act (VII. of 
1888), sec. 24. 
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Execution in British In- Z229B.* The Governor-General in 
dia of decrees of Courtsof Council may, from time to time, by 
i ae notification in the Gazette of India,— 

(a) declare that the decrees of any Civil or Revenue 
Courts situate in the territories of any Native Prince or State 
in alliance with Her Majesty, and not established “ or con- 
tinued” by the authority of the Governor-General in Council, 
may be executed in British India, as if they had bcen made 
by the Courts of British India, and 

(2) cancel any such declaration. 

So long as such declaration remains in force, the said 
decrees may be executed accordingly. 

-This section applies to Provincial Small Cause Courts. 
B.—Of Application for Execution. 
When the holder of a decree desires to enforce it, 

Application for execu. he shall apply to the Court which passed 
tion. the decree or to the officer (if any) ap- 
pointed in this behalf, or, if the decree has been sent under 
the provisions hereinbefore contained to another Court, then 
to such Court or to the proper officer thereof. 

The Court may, in its discretion, refuse execution at the 
same time against the person and property of the judgment- 
debtor. 

Where an application to-execute a decree for the pay- 
ment of money or delivery of other property has been made 
under this section and granted, no subsequent application to 
execute the same decree shall be granted after the expiration 
of twelve years from any of the following dates (namely) :— 

(a) the date of the decree sought to be enforced or of the 
decree (if any) on appeal affirming the same, or 

(5) where the decree or any subsequent order directs any 
payment of money, or the delivery of any property, to be 
made at a certain date—the date of the default in making the 
payment or delivering the property in respect of which the ap- 
plicant seeks to enforce the decree. 

Nothing in this section shall prevent the Court from 
granting an application for execution of a decree after the 
expiration of the said term of twelve-years, where the judg- 

* Sec. 229B was originally sec. 484, but it has been transposed to thia place aa 
sec. 229B by the Civil Procedure Code Amendment Act (VII. of 1888), sec. 39. The 
quoted words, ‘‘ or continued,’’ have been inserted by the same amending Act and sec- 


tion, Any reference made before the commencement of Act VII. of 1888 in any 
notification or other document to sec. 484 shall be read us a reference to sec. 229B, 
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ment-debtor has, by fraud or force, prevented the execution 
of the decree at some time within twelve years immediately 
before the date of the application. 


‘“ Notwithstanding anything herein contained, proceed- 
ing may be taken to enforce any decree within three years 
after the passing of this Code, unless when the period pres- 
cribed for taking such proceedings by the law in forceimmedia- 
tely before the passing of this Code shall have expired before 
the completion of the said three years.’’* 

Notes. 
This section applies to Provincial Small Cause Courts. 


A and B obtained a decree against C. A obtained an order for execu- 
tion of his share in the amount of the decree. C pledged immoveable pro- 
perty as security to A, who caused it to be sold. B applied to the Court for 
her share in the sale-proceeds, The Principal Sadr Amin to refused the 
application. On appeal, held the order for execution ought, in express terms, 
to have reserved the rights of the other decree-holders to share in the pro- 
ceeds of the execution. Thecase was sent back that the Principal Sadr 
Amin might apportionjthe amount realized amongst all the decree-holders. 
—1 B. L. R., (A. C.) 28. 

Where two joint-decree-holders, each interested in an eight-anna share 
in @ money-decree, issued joint-execution, and one of them, after the death 
of the other, received the whole amount due under the decree, held that 
this was only satisfaction as respects half of the decree, and that the repre- 
sentatives of the deceased were entitled to issue execution for the remain- 
ing half.—2 B. L. R., Ap. 43; 11 W. R., 262. 

Two out of several co-decree-holders applied tothe Judge’s Court to 
execute their share of a decree. Held that this was not an application upon 
which the Court would proceed in execution, and that it could not in ap- 
peal be changed into an application for an execution of their whole decree. 
Although a Judge should, when necessary, direct notices to be served on 
judgment-debtors, he cannot proceed in execution on a mere application to 
issue such notices over the parties who are bound to apply under sec. 212 
of Act VIII of 1859.—3 B.L.BR., Ap. 21; 17 W. R., 19; 23 W. R., 342. 


Where an application was made to the Civil Court under sec. 230 of 
the Civil Procedure Code by the petitioner disputing the right of a decree- 
holder to dispossess him of certain immoveable property, and the Civil 
Judge rejected the application, held that sec. 231 of the Civil Procedure 
Code did not give the petitioner a right of appeal to the High Court.—5 M. 
H. 0. B., 183 


There is no provision of law which allows a decree-holder to apply for 
partial execution of a decree, nor any which allows several joint-decree- 
holders to put in separate applications for execution of a decree in respect 
of their several shares. An application made by one of several joint-hol- 
ders of a decree enures for the benefit of all,—4 N.-W. P. H. OC. Z.. 90. 

If a Court thinks fit to grant an application made by an assignee of a 
deoree, under seo, 208, Civil Procedure Code, he becomes a party within 
the meaning of sec. II, Act XXIII. of 1861, and his name should be brenght 
on the record.—4 N.-W. P. H. C. R, 90; 18 W. R., 244. 


* See Act XII of 1891, (Repealing and Amending Act.) 
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' Where a decree- holder, in the execution of a decree for the possession 
of land, mesne-profits, and costs, applied for and obtained possession of the 
land and costs, and afterwards, within three years, applied in execution of 
the decree for mesne-profits, the execution of the decree for mesne-profits 
was not barred by limitation by reason of more than three years having 
elapsed from the date of the decree. When a decree is of acomplex nature, 
and grants different kinds of relief to be obtained by process of different 
kinds, there is no valid objection to separate applications for partial exe- 
cution of the decree.—7 N.-W. P. H. C. BR, 95. 

When the judgment-debtors are jointly and severally liable to pay the 
decreed amount, the fact that one has paid his quota of an instalment -will 
not modify his joint liability. If default be made by the other judgment- 
debtor, and an order protecting the estate of the former from proceedings 
to realise the whole sum decreed is improper.—1 Agra H. C. R., Mis. 14. 


One of several joint-decree-holders is not bound by the acts of another 
who has compromised with the judgment-debtor, and agreed to receive 
payment by instalments.—1 Agra H.C. R., Mis., 16. 

When adecree-holder having a joint-decree against several persons 
deals with some of them as{severally liable for certain respective shares, he 
cannot execute the same decree as a joint one against the remaining judg- 
ment-debtors.—2 Hay’s Rep., 297. 


A joint-decree was passed in favour of A and B, and A subsequently 
applied for execution alone, alleging that B would not join with him in the 
aL eager The judgment-debtor stated, and B admitted, that more than 
half of the decretal money had been paid to the latter (out of Court), but 
the Court disbelieved the statement, and ordered execution to issue for the 
fujl amount of the decree. Held that the Court should, under sec. 207 of 
Act VIII of 1859, have allowed execution for half amount of the decree 
only.—3 C. L. R., 513. 


Having regard to sec. 44 of the Contract Act, a release of one of two 
judgment-debtors who are made jointly liable for the amount of the decree 
does not discharge the other from liability ; execution can be taken ont 
against him.—6 C. L. R, 212. 


In executing a joint decree against several debtors, it is not open to a 
Court to stay the sale of the property of certain of the debtors, upon their 
offering to pay what they consider their share of the amount due under the 
decree ; norcan a Court, in such a case, upon proper action taken by the 
judgment-creditor, refuse to attach and sell the property of any one of the 
judg ment-debtors in satisfaction of the entire judgment-debt, The liabi- 
lities of joint-debtors as amongst themselves, if not settled privately can be 
determined only in another suit.—8 C. L. R., 34. 

On the third June 1879, an application was made for execution of a 
decree passed in 1836, and upon that application certain property was 
attached. On the 23rd October following, the proceedings were struck off, 
an order, however, being made at the same time that the attachment should 
continue. On the 3lst December 1880, the decree-holder applied that the 
property under attachment should be sold. The preceding application for 
execution previous to that of 8rd June 1879 was made on the 8th August 
1877. It was objected that the proceedings upon the applications of the 
Slst December 1880, and 3rd June 1879, were barred under sec. 230 of the 
Code of Civil Procedure. Held that these proeeedings were not barred, in- 
asmuch as the previous application had not been made under sec. 230 of 
the Code. Anandrav Chimuji Avati v. Thakurchand (I. L. R., 5 Bom, 245) 
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followed. Held also thatthe application of 8rd December 1880 could not 
be treated as a fresh application for execution within the meaning of the 
8rd paragraph of the section referred to.—9 C. L. R., 297. 

An application for execution of a decree, which was more than twelve 
years old, having been made on the 4th August 1880, under sec, 230 of the 
Code of Civil Procedure, an order was made for the attachment of the 
moveable property of the judgment-debtor. No moveable property having 
been found, the Court was asked to attach his immoveable property, but, 
refusing to do so, struck off the proceedings. The application for execution 
having been renewed on the 13th September 1880, it was held that the 
former application for execution must be treated as having been granted 
within the meaning of sec. 230 of the Code, and, consequently, that the 
further application was barred under that section, the decree being more 
than 12 years old.—9 C. L. R., 321. 


A decree for possession and wasilat having been made in 1854, it was, 
by an order in January 1881, directed upon the report of an amin that the 
decree-holder should recover a particular sum for wasilat. On the 14th 
March 1881 the decree-holder filed a petition, praying that certain proper- 
ties of the debtor might be attached and sold, and the proceeds applied in 
payment of the wasilat. Held that, under sec. 230 of Act X of 1877, the 
application of 14th March 1881 was not barred. Tho decree of 1854, so far 
as the wasilat was concerned, might be taken to be merely interlocutory, 
and did not become final until January 1881.—11 CC, L. R., 17. 


A mortgaged property, burdened with the payment ofan entire debt 
to two share-holders, is liable to sale at the instance of both creditors se- 
parately so long as their claims remain unsatisfied. The act of one of two 
holders of a bond cannot destroy the lien of the other on property pledged 
to both as security for a joint debt.—3 W. R., 130. 


Joint decree-holders are not entitled to apply separately for execution 
of the decree limited to what they consider their respcetive interests 
in it.—6 W.R., Mis., 65 ; 6 W.R., Mis., 76; N.-W. P. H. C. R., 413. 

Though one of two or more decree-holders may, with the permission 
of the Court, take out execution of a joint-decree under sec. 207, the exe- 
cution must be for the whole decree, and not for any fractional share to 
which the decree-holder may consider himself entitled, the Court making 
such orders as may be necessary for protecting the interest of other decree- 
holders.—7 W. R., 10; 22 W. R., 354. 


One out of several decree-holders cannot execute a decree in respect of 
his own separate interest, or otherwise than the decree asa whole. In this 
case, however, the decree-holder was allowed to amend his application to 
execute the decree for his own share, and to convert it into an application 
to execute the whole decree,—-7 W. R., 535. 


The rule of law which forbids application for execution of part of a 
decree does not bar application for all that remains due upon a decree where 
the rest has been previously satisfied.—-12 W.R., 370. 


On an appeal from an order passed in execution of a decree for posses- 
sion and mesne- profits, the High Court laid down the principle that, 
though the decree was in words a joint and several decree for mesne- profits, 
yet where it could be proved incontestably that out of a number of defen- 
dants any one had been in possession only of particular lands or a distinct 
mouzah or lease, his liability to satisfy the decree would in equity extend 
no futher than to such particular land, mouzab, or lease, and forsuch land 
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the decree-holder could take out execution as against lessor and lessee ; 
the principle was then applied to the case under appeal. Held, in explana- 
tion of that opinion, that, as the appellant was the lessee of one village, he 
could be held jointly and severally liable with the proprietors (co-defen- 
dants, and the decree-holder could proceed against him either severally or 
jointly with those defendants, and realise the wasilat due on that village,— 
14 W. R., 175. 

Where some of the decree-holders in a joint-decree apply for execution, 
the application may be refused or granted at the discretion of the Court, 
which is bound to see thatinjury is not done to the rights of absent decree- 
holders; but whether the Court does so or not, all recoveries in execution 
so made must be for the benefit of all the decree-holders.—16 W. R., 29. 


The fact of a decree-holder giving a release to one or more of the 
judgment-debtors who were jointly aud severally liable, cannot prevent 
his proceeding against the others for the balance due.—16 W. R., 49. 


A joint-decree remains a joint-decree, notwithstanding the acts of the 
decree-holder in realising his money from one or more of the judgment- 
debtors separately, for he is entitled to realise his debt from any one of the 
debtors, and by proceeding against one he does not relieve the other debtors 
from their joint liability to him.—17 W. R., 497. 


A judgment-debtor, on being arrested in execution of a decree, present- 
ed a petition asking for fifteen days’ time to pay the amount of the decree, 
and, the decree-holders consenting, the Court made an order in the terms, 
“* Let the petition be filed.” Held that this order did not amount to one 
directing payment of money to be made at a certain date within the mean- 
ing of sec. 230, cl. b, of the Civil Procedure Code, Bal Chand v. Raghunath 
Das I. L. R., 4 Al. 155) followed.—I. L. R., 16 Cal. 16, 


An application to the Court which passed a decree, for a certificate to 
allow execution to be taken out in another Court, is not an application for 
the execution of the decree within the terms of sec. 230 of the Code of Civil 
Procedure. The “ granting” of an application under that section includes 
the issue of process for execution of the decree.—16 Cal. 744. 

Future maintenance awarded by a decree when falling due can bo re- 
covered in execation of that decree without further suit,—19 Cal. 139. 


An application was made in 1886 for execution of a decree dated 1873. 
In the interval viz.,in October 1879, the judgment-debtor was arrested 
on an application in execution by the decree-holder, but execution was not 
proceeded with further. Held that the application made in 1886 was time- 
barred under sec. 230 of the Code of Civil Procedure.—11 Madr, 132. 


An application for execution of a decree obtained against the judg- 
ment-debtor in 1870 was presented by the applicant on the 26th January 
1885. Several previous applications for execution had been made, and the 
last two, viz., on the 29th July 1881 and 29th June 1882, had been granted. 
The judgment-debtor was arrested and brought before the Court. He 
contended that execution of the decree was barred. Both the lower Courts 
were of opinion that the decree was not barred, and allowed execution to 
issue. On appeal by the judgment-debtor to the High Court, held, that 
the application for execution was too late. As there had been an application 
made and granted on the 29th July 1881 under the Code of 1877, and 
twelve years from the date of the decree would have elapsed before June 
1885, the application in question was barred, and was not saved by the con. 
cluding clause of sec, 230 of the Code (Act XIV of 1&82).—11 Bom. 524. 

119 
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The words “ law in force” include the Civil Procedure Code, 1887, as 
well as the Limitation Act then in force :—Held, therefore, where an ap- 
plication for execution of a decree of 1872 had been made and granted in 
Jauuary 1882, and under sec. 230 of the Code of Civil Procedure, 1877, 
further execation became barred, before the date on which the Code, 1882, 
came into force, that no application within three years from such date 
could be granted under sec, 230 of that Code.—9 Madr. 454. 


A decree, passed in April 1872, was kept alive byvarions applications 
for execution up to 1883. In February and December of that year two 
such applications were made, but the proceedings on both occasions termi- 
nated in the applications being struck off without any money being realiz- 
-ed under the decree. In November 1884, the decree-holder again applied 
for execution, the application being the first made after the decree had be- 
come twelve years old, and being made within three years from the passing 
of the Code, 1882 :—Held that the application must be entertained in 
accordance with the ruling of the Full Bench in Musharaf Begam ov. 
Ghalib Ali(I. .L. R., 6 Al. 189), Tufail Abmad v, Sadhu Saran Singh 
(Weekly Notes, 1885, p. 193) dissented from. Jokhu Ram v. Ram Din (1. 
L. R., 8 Al. 419) referred to. 


Per Manmoop, J.—That the previous execution proceedings, initiated 
by the applications.of February and December 1883, having terminated in 
those applications, being struck off, it could not be said that the applica. 
tions "were ‘ granted’ within the meaning of sec. 230 of the Civil Procedure 
Code. Paraga Kuar +, Bhagwan Din (I. L. R., 8 Al. 301) referred to.—8 
Al. 536. 

The judgment-debtor, on seeing the Court’s bailiff approach his house 
to attach his property, left the verandah, went inside the house, chained 
the door, and refused to open it when called on todo so by the baihff :— 
Held, that the conduct of the judgment-debtor amounted toa prevention 
by fraud of the execution .of,**- dacree within the meaning of sec. 230 of 
the Civil Procedure Code (2.° ,2Ppiigg ”. 892).—9 Bom, 318. 


t ae . ; 
The effect of the decision® a ° decr,.i Bench in Shohat Singh v. Bridg- 
yaan is nothing more than tha.:,,“°a%)é decree is to be regarded as the de- 
cree to be executed, whether it reverses, modifies or confirms: but when it 
affirms and adopts the mandatory part of the first Court’s decree, that de- 
cree may be, and should be referred to, and the mandatory part of it so 
affirmed should be executed as though it were the decree of the appellate 
‘Court. Kristo ‘Kinkur Roy v. Rajah Burrodacount Roy referred to. Where 
the first Court of appeal affirmed the decree of the Court of first instance, 
and the High Court affirmed the decree of the lower appellate Court ani 
dismissed the appeal, and the decree-holder made jan application of which 
the object clearly was to have execution taken under the decree of the ap- 
pellate: Court, hy carrying out the mandatery part of the decree of the Court 
of first instance :—Held that the objection that the decree-holder did not ia 
cdhis application expressly ask the Court to execute the decree of last instance 
was under the circumatauces a mere technical objection, and therewas no 
reason why the execution asked for should not be allowed.—7 Al. 366. 


In 1868 a decree was obtained for Rs, 1,100, whick provided that the 
amount should be paid in instalments, the first instalment being Re. 2QQ, 
to be paid at the end of the first year, and that the other, 1nstalmentg 
should be Rs. 100 at the end of each subsequent year, and thet in the event 
of failure to carry this out, and 23 months after the falling @ae of the in. 
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stalment, and whole amount should be exigible ina lamp sum with inter- 
est, at 8 annas per cent. per mensem, In 1877, the decree-holder applied 
for execution of the decree, asserting that Rs. 600 had been paid up to that 
time by five instalments, one of Rs. 200, and four of Rs. 100 each, and that 
default had been made in payment of the fifth instalment of Rs. 100, and 
he asked to recover the whole amount due on the decree. No order was 
passed on this application, and eventually the case was struck off. In 1880, 
the decree-hoider ugain applied for execution of the decree, upon the same 
grounds as those upon which the previous application was based. Notice 
was issued and served, and a warrant issued for the arrest of the judgment- 
debtor, but eventually the case was struck off. In 1833, the decree-holder, 
on the same grounds, made another application for execution. It was con- 
tended by the judgment-debtor that execution was barred by asec. 230 of the 
Civil Procedure Code, inasmuch as no instalments had been paid, and, even 
if they had been paid, they could not be recognized, not having been cer- 
tified, Held that the proper time from which to reckon the limitation of 
twelve years was the fifth year from the date of the bond, the whole claim 
from the beginning and the order passed ig 1880 having gone upon that 
basis ; that the Court could not go behind that order ; and that conseqnent- 
ly the decree-holder was within time, and might take out execution.—7 
Al, 3738. 


A decree for money was passed on the 19th March, 1866. The first ap- 
plication for its execution, made after Act X of 1877 came into force, was 
dated the 16th December, 1878. On this application an order was made 
by the Court executing the decree (Munsif) for the sale of certain proper- 
ty belonging to the judgment-debtor. The latter objected to the execution 
of the decree, on the ground of limitation, and the decree-holders filed an 
answer to the objection. On the 14th July, 1879, the case was struck off 
because the decree-holder had not deposited certain process fees without 
the disposal of the objevtion. On the Ist October, 1879, the decree-holders 
again applied for the sale of the property, and it was ordered to be sold. 
On the 17th February, the judgment-debtor presented a petition repeat- 
ing the objection, which, on the 13th March, 1880, the Munsif entertained 
and disallowed. This order was affirmed in appeal by the District Judge, 
and again by the High Court. Meanwhile, the Munsif had struck off the 
case from the file of execution cases pending in his Court, on the ground 
that the records had been despatched to the appellate Court. On the 18th 
September, 1882, the decree-holder again applied for execution of the de- 
cree, praying that “‘the suit might be restored to its number, and that the 
jadgment-debt might be caused to be realized by attachment and sale of 
the judgment-debtor’s property specified in the former schedule” :— Held 
that the deoree-holder was entitled to execution of the decree, and that he 
could get it under the application which was made on the lst October, 
1879 inasmuch as the matter was made res judicata by the decree of the 
High Court in appeal, and it must be taken that that decree was correctly 
passed, and that the order for sale passed upon it was properly made and 
that the sale ought to have taken place :—Held also that the proper appli- 
cation for the decree-holder to have made in September, 1882 waa that the 
case might be restored to the Munsif, and that the present application 
might be so dealt with aa to effect the same result, because the prayer con- 
tained therein referred to the number of the proceedings of October, 1879, 
and to the schedule of the property then ordered to be sold.—7 Al 439. 


Under asec. 230 after a decree is twelve years old, there isa prohbibi- 
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tion against its being executed more than once, ¢.e., an application for exe- 
cution should not be granted if a previous application has been allowed 
under the provisions of that section. The mere filing of a petition with the 
result that the application contained in it is subsequently struck off, is not 
*‘ granting” an application within the meaning of sec. 230 of the Code, 
and secs. 245, 248 and 249, show that there is a broad distinction between 
admitting an application for the purpose of issuing notice to the other side 
and of hearing the objections that may be urged, and a decision of the 
Court as provided in sec. 249, In 1865 a decree was passed for a sum of 
money payable by yearly instalments for a period of sixteen years. Down 
to March 1877 various amounts were paid on account of the decree. In 
that month an application was made for execution of the decree, the result 
being an arrangement for liquidation of the amount then due, which was 
confirmed by the Court. A second application for execution was made on 
the 9th March 1881, the decree then being more than twelve years old, All 
that was done with reference to this application was that notice to appear 
was issued to the judgment-debtor’s representatives, and subsequently a 
petition was filed notifying that an arrangement had been effected, under 
which a certain sum had been paid by oneof the said representatives in 
satisfaction of the claim against him, and that the other had agreed to pay 
the balance by yearly instalments, Upon this, the application for execu- 
tion was strnck off. On the 5th March 1883, another application for exe- 
cution was made, notice to appear was issued, and after this notice a peii- 
tion was put in intimating that an arrangement had been come to, and pray- 
ing that execution might be postponed, whereupon the application was 
struck off. Again, on the 3lst March 1884, the decree-holder applied once 
more for execution ofthe decree. Held that neither the previous applica- 
tion of the 9th March 1881, nor that of the 5th March 1883, could properly 
be said to have been ‘“‘ granted” within the meaning of sec. 230 and under 
these circumstances, the decree, though twelve years old and upwards,was 
not barred by that section, and the application for execution should be al- 


lowed,—8 Al, 301, 


The holder of a decree, bearing date the 15th June 1872, applied for 
execution thereof on the 9th February 1885, the previous application being 
dated the 27th November 1883 :—Heid, that the application for execution 
was not barred by sec. 230, Musherraf Begum v. Ghalib Ali (I. L. R., 6 
Al. 189) followed. Goluck Chandra Mytee v, Harapria Debi, (I. L. R., 12 
Cal. 559) Bhawani Das v. Daulat Ram (I. L. R., 6 Al. 388), and Sreenath 
Gooho v. Yusoof Khan (I. Ll. R., 7 Al. 556), referred to. Tufail Ahmad v. 
Sadhu Saran Singh (Weekly Notes, 1885, p. 193) discussed and dissented 
from by Manmoop J.—The rule of construction being that a limited mean- 

‘ing can only be given’to general words in a statute where the statute itself 
justifies such limitation, the words “ any decree’”’ in the proviso to sec. 230 
‘must not be construed as confined to such decrees as would be barred on 
the date of the Code coming into force, inasmuch as no reason for so res- 
tricting the meaning of those words can be found in the Code or is sug- 
gested by the legislative policy, upon which clauses such as the proviso in 
question are based. This policy isto prevent a sudden disturbance of ex- 
isting righta in consequence of new legislation ; but it is beyond its object 
‘and scope to revive rights or remedies which have already expired before 
the new Act comes into operation ; and although the Legislature may re- 
vive such rights or remedies, it can only do so by express words to that 


,—8 Al, 419. 
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In the last paragraph of sec. 230 the words, “ the law in force 11 
diately before the passing of this Code,” refer to and inclnde Act X of 
1877, as amended by Act XI1l of 1879. Musharraf Begum v. Ghalib Ali, 
(1. L. B., 6 Al. 189) dissented from,—12 Cal. 559, 

A decree was passed on the 6th September 1876, and on the 6th duly 
1888 an application for execution was made in the terms of sec. 235 of the 
Code of Civil Procedure which did not contain a list of property, as pres- 
cribed by sec, 237, and the decree-holder did not produce the same till the 
llth September 1888. The application having been made and admitted, 
any further application would be barred after the 6th September 1888. 
Held sy THE FuLy Bencag that the application of the 6th July 1888 was one 
within the meaning of sec. 230 of the Code of Civil Procedure, Per Prin- 
sEP, Picor, and Guoss, JJ.— Held that the application was defective as not 
complying with the provisions of sec. 237, and as it was not amended with- 
in due time or under the provisions of sec, 245, the decree-holder was bar- 
red. Per Prinser and Piaor, JJ.—Macgregor z. Tarini Churn Sircar, I.L. 
R., 14 Cal. 124, should be overruled. Per Perusram, C. J.—The applica- 
tion could not be carried out withont amendment, and no amendment could 
be made after the application had been admitted and registered under sec- 
245. So much of the decision in Macgregor v. Tarini Churn Sircar as de- 
cides that an application may be amended after admission and registration 
should be overruled. Per O’Kineary, J.—The original application was de- 
fective, and the further application of the 11th September 1888 was barred. 
An application to execute a decree if admitted, and order for execution 
made under sec. 245, should be dealt with on its merits and decided accord- 
ingly.—17 Cal. 631. 

The concluding clause of the same section refers to the question of 
limitation, and not that of due diligence.—2 Al, 281. 

The words, “ the last preceding application,’’ in Act X of 1877, sec. 
230, cl. 3, mean an application under that section, and not an application 
under Act VIII of 1859.—2 Al, 275. 

After a sale of land in execution of a decree, and before its confirm- 
ation, the judgment-debtor cannot object to the validity of the sale, on the 
ground that the execution of the decree is barred by the provisions of sec. 
230 of the Code of Civil Procedure, 1877.—6 Madr. 237. 


Under the Civil Procedure Code (Act VIII of 1859), an application 
to the Court to continue the attachment of immoveable property, but to 
stay the sale of it, held tobe a proceeding to keep in force the decree.—2 
Madr, 218. 

Per Innes, J.—The right to execute decrees having been curtailed by 
sec. 230 of the Code of Civil Procedure, 1877, the provisions of the Limi- 
tation Act should be construed as far as possible so as to prevent the de- 
hry a eae hei endeavours to secure the fruits of a decree once obtained. 
— adr. 141. 


A judgment-debtor, who, though able to pay his judgment-debt, dis- 
honestly evades payment for more than twelve years by eluding service of 
warrants and making applieationsto the Court (which had the effect for 
the time of staying execution), is guilty of fraud within the meaning of 
sec. 230 of the Code of Civil Procedure.—6 Madr. 365. 

The date referred to in the last paragraph of sec, 230 of the Oivil 
Procedure Code (Act X of 1877) as the date of “ the passing of” that Act 
held to be the 30th March 1877, the date when that Act received the assent 
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of the Governor-General, and not the Ist October 1877, the date of the 
coming into force of that Act.—-7 Bom. 214. 
An order under sec. 280 of Act X of 1877 by a Court executing a de- 
cree refusing an application to execute it at the same time against the 
erson and property of the judgment-debtor, being a ‘* decree” under seo. 
b of the Act, an Appeal lies against such order, and the Appellate Court 
is bound to consider whether the lower Court has properly exercised the 
discretion vested in it by sec. 230 of that Act.—-7 Bom. 301. 


Where an application to execute a decree was made under sec. 230 
of the Code of Civil Procedure before the Amendment Act (XII of 1879) 
came into force, but was not disposed of until after sec. 230 was altered 
by that Act, held that the rule in Wright v. Hale (6 H. and N. 227) ap- 
pues and that the Act, as amended, was the law to be applied.—3 Madr. 
98. 


Under sec. 230 of Act X of 1877, an application for execution is said 
to be ‘ granted,’ when it is made regularly and formally, The expression 
‘granted,’ is equivalent to the expression ‘admitted’ as used in sec. 245. 
Where, therefore, an application for execution under sec. 230 of Act X of 
1877 is not ‘ granted,’ a subsequent regular and formal application under 
the same section may be allowed if made within time.—8 Cal, 297. 


Where an application to execute a decree of 1862 was made under sec, 
230 of the Code of Civil Procedure, 1877, on the 14th of December, 1877, 
and a notice was issued to the judgment-debtor under sec. 248 but no fur- 
ther steps were taken :—Held that a subsequent application made within 
three years from that date was not affected by the twelve years’ rule, as 
the last preceding application had not been granted within the meaning 
of sec. 230.—6 Madr. 172, 

The parties to a decree presented a petition to the Court executing 
the decree, stating that it had been agreed between them that the amount 
of the decree should be paid by ten monthly instalments of Rs, 500 each. 
The Court made an order directing that such petition should be filed. 
Held that this order did not amount to one directing payment of money to 
be made at a certain date, which would givea fresh period of limitation 
under sec. 230 (b) of the Civil Procedure Code.—4 Al, 155. 


No procees can legally issue upon an application for the execution of 
a decree already barred by limitation, nor can an application made under 
such circumstances be a valid application, or one which, under the Act, 
would give the execution-creditor a fresh period of limitation. Unless it 
can be shown that such was the express intention of the Leyislature, none 
of the provisions of the present Limitation Act (XV of 1877) can be made 
applicable to any matter which, at the time when such Limitation Act 


came into force, had already become barred by the operation of the prior 
Limitation Act.—5 Cal. 894. - 


On the lst June 1880, several decree-holders applied to the subordi- 
nate Civil Court of Parmer for execution of their decree. They had taken 
out execution several times previously—the date of their last preceding 
application being lst June, 1877. The Subordinate Judge was of opinion 
that the applications were barred under the last clause of sec. 230 of the 
Civil Procedure Code (Act X of 1877). On his referring the cases to the 
High Oonrt, held that the applications were not barred, inasmuch as the 
previous applications for execution had not been made under sec. 23 O of 
Act X of 1877, that Act not being then in force.—5 Bom. 245, 


o 
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An application, under Act VIII of 1859, for cxecution of a decree, 
was rejected by the Judge, on the ground thut the judgment-creditor had 
withdrawn the former application. This order was reversed on appeal, 
and the case was sent back for disposal on its merits. The Judge 
then held that Act X of 1877, which had just come into force, applied, 
and, on the ground that the decree- holder had failed to get execution upon 
his former application, dismissed the petition. The Judge referred the 
case to the High Court upon the question whether he was, under the cir- 
cumstances, at liberty to grant the application. Held that he was. The 
application should have been dealt. with under the law which was in force 
at the time of execution was sought. The effect of the provisions of Act X 
of 1877, sec. 230, considered.—1 Madr. 403. 


The transferee of a decree applied, while an application by the ori- 
ginal holder of such decree to execute it was pending, to be allowed to 
execnte it, The Court, in accordance with Act X of 1877, sec. 232, direo- 
ted notice of the transferee’s application to be given to the transferor and 
the judgment-debtor. The transferee failed to pay the court-fee leviable 
for the issue of such notice, and the Court dismissed his application. The 
transferee subsequently made a second application to be allowed to exe- 
cute the decree. Held that such application could not be rejected, with 
reference to sec, 230, on the ground that due diligence had not been used 
on the former application to procure complete satisfaction of the decree, 
because such application had not been granted, and, therefore, the ques- 
tion whether ‘on the last preceding application ’’ due diligence was used 
te procure such satisfaction did not arise.—2 Al. 384. 


In execution of a decree passed more than twelve years before the 
date of the Civil Procedure Code (Act X of 1877), certain judgment-cre- 
ditors applied for the attachment and sale of certain specified property 
belonging to their judgment-debtor, previous to the date on which the 
three years allowed for such execution under sec. 230 would have expired. 
Subsequently, after the three years had elapsed, they filed a fresh appli- 
cation, praying that certain other property of their judgment-debtor might 
be attached and sold in‘lieu of that specified in their former application, 
and that the latter might be released. Held-that execution of the decree 
was barred by limitation. Per Prinsep, J.—Under sec. 230 of the Civil 
Procedure Code, it was intended by the Legislature that a decree-holder, 
seeking to execute a decree passed more than twelve years before, should 
have one opportunity to execute that decree, and that, if he fails to satisfy 
it on that application, any further application becomes barred.—7 Cal. 556. 


The holder of a decree applied for execution under sec. 280 of Act 
&. of 1877, and the application was granted. Within three years after 
the passing of Act XIV. of 1882, by which Act X, of 1877 was repealed, 
he applied, for the first time, under sec. 230 of the former Act, for exe- 
cution of the decree. At the time this application was made, more than 
twelve years had elapsed from the date of the decree, Held by StTraiaut, 
Bropnvusst, and TyrrReLu, JJ., that the application might be granted, it 
being the firrt made under seo. 230 of Act XIV. of 1882, and the first 
made after the expiration of twelve years from the date of the decree, and 
not being barred by the last paragraph of sec. 230 of that Act, read in 
conjanction with the 3rd paragraph of sec. 230 of Act X of 1877, the “law 
in force ’’ mentioned in the last paragraph of sec. 230 of Act XIV. of 1882 
referring to the law of limitation in force at the time the Act was passed, 
and not to the third paragraph of sec. 230 of Act X. of 1877. Held by 
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Srvart, C. J., and Ouprievp,fJ., that the application should not be granted, 
the effect of the last paragraph of sec. 230 of Act XIV. of 1882 being to 
bar any proceedings to enforce a decree under that Act which would have 
been barred under sec. 230 of Act X. of 1877, if taken thereunder, on the 
ground that the period of twelve years had elapsed from the dates spe- 
cified in that section.—-6 Al. 189. 

Where an application was made under sec. 230 of the Civil Procedure 
Code, 1877, as amended by Act XII. of 1879, for execution of a decree 
more than twelve years old, and the application was granted, held thata 
subsequent application for execution of the decree, under sec, 230 of the 
Civil Procedure Code, 1882, should have been refused, since the decree 
had been once allowed the benefit of the three years’ grace under the last 
paragraph of sec. 230 of the Code of 1877, and then became dead or un- 
executable, Held that there is nothing in the Code of 1882 to justify the 
conclusion that it was intended to revive decrees which had become dead 
before it| became law, and that here the decree-holder’s right having al- 
ready become dead before the enactment of the present Code, the passing 
of that Code could not bring that right into existence again. Musharraf 
Begam Ali v. Ghalib Ali(I. L. R., 6 Al. 189) distinguished.—6 A), 388. 

A decree which directs payment to be made annually to be decree- 
holder is not a decree, which directs payment of money to be made ata 
certain date within the meaning of sec. 230 of the Code of Civil Procedure 
or clause 6 of Article 179 of Schedule II of the Indian Limitation Act, 
1877. Where a decree directed annual payments to be made, and the 
decree-holder applied for and obtained payment of the money due for 1877 
and 1878 in March 1879 by execution, and then applied in July 1882 for 
the sums due for 1880 and 1881:— Held, that this application was barred 
by limitation.—7 Madr. 83. 

Sec, 230 of the Code of Civil Procedure, 1882, does not affect the 
period of limitation prescribed by article 180 of schedule II of the Indian 
Limitation Act, 1877.—7 Madr. 540. 

See. 3 C. L, R.,513;4C.L. R., 70; 1. L. R., 10 Cal. 417, noted under 
sec. 108; 12 Al. 571, noted under sec. 210; 6 Cal.’ 504, 6 Bom. 258, noted 
ander Art. 180 of the Limitation Act. 


231. Ifa decree has been passed jointly in favour of 
Application by*joint dew more persons than one, any one or more 
cree-holder. of such persons, or his or their represent- 
atives, may apply for the execution of the whole decree for 
the benefit of them all, or, where any of them has died, for 
the benefit of the survivors and the representative in interest 
of the deceased. 


If the Court sees sufficient cause for allowing the decree 
to be executed on an application so made, it shall pass. such 
order as it deems necessary for protecting the interests of the 
persons who have not joined in the application. 

Notes. 

- 'Fhis section applies to Provincial Small Cause Courts. 


The circumstance that the petition of one of several decree-holders in 
applying for execution requires amendment because of the list of property 
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being incomplete, is no ground for declaring such application to be super- 
seded by a latter application made before the completion of the necessary 
amendment by another co-.decree-holder for execution. Two executions of 
the same decree, so far as attachment of different properties of the jadg- 
ment-debtor is concerned, may proceed simultaneously, though ordinarily 
the sales in execution should not take place simualtaneously.—7 C. L. B., 
537. 

A Hinda obtained in 1878 a decree for partition of certain property 
and applied in 1888 to have it executed. It appeared that the decree 
holders’ son, having obtained against him in 1881 a decree for a share of 
whatever he should acquire under the decree of 1878, had applied for exe- 
cution of the last-mentioned decree; and reliance was now placed on that 
application to save the bar of limitation :—Held, that assuming the decree 
of 1881 had effected an assignment by operation of law of the decree of 
1878, the father and son were not joint decree-holders within the meaning 
of Civil Procedure Code, sec, 231, and the father’s application for execu- 
tion was barred by limitation.—I, L. R., 13 Madr, 347. 


A Hinda obtained in 1878 a decree for partition of certain property» 
and he now applied in 1¢88 to have it executed. He relied in bar of limit- 
ation on an application for execution made by bis son, who bad obtained 
a decree against himin 188Llin a partition suit, whereby his right was 
established to one-fifth of whatever should be acquired by the father by 
virtue of the decree of 1878. The father’s application for execution in 
1888 was held to be barred by limitation in Ramasami v. Anda Pillai (I. Lb. 
R,13 Madr., 347). Qn review it appeared that the son had applied for 
execution of the whole decree, stating that his father would not join him 
in such application, aud that notice was given to the father :— Held, (1) 
that the son was an assignee by operation of law of one. fifth of the judg. 
ment-debt in the suit of 18738; (2) that his application accordingly kept 
the decree alive nnder Limitation Act, 1877, sched., 11, art. 179, cl. 4, and 
the father’s application in 1838 was not barred by limitation.—14 Madr, 
252. 

Although the Civil Procedure ‘Code does not allow one of several 
decree-holders to apply for the partial execution of a joint-decree, yet an 
application by one of such decree-hbolders for execution of the decree in 
respect of so much of the relief granted to all as he considers appertains to 
him individually may keep in force the decree as being an application 
according to law.—3 Madr. 79, 


One of two holders of a joint decree applied for execution of the decree 
to the full amount. It appeared that the other decree holder had received 
a certain sum from the judgment-debtor on account of the decree ont of 
Coart, but this payment had not been certified :—//eld, that the payment 
was valid only to the extent of the share to which the payee was entitled, 
and that this share having been ascertained and credit given for it, the 
decree should be executed in favour of the present applicant for the 
balance.—15 Madr, 343. 


A decree passed jointly in favour of more persons then one can only 
be legally executed as a whole for the benefit of all the decree-holders, and 
not partially to the extent of the interest of each individual decree-holder. 
Held, therefore, where one of two persons in whose favour a decree for 
money had been passed joiutly applied, on the 27th April 1880, for execu- 
tion of a moiety of such decree, and the other of such persons made a simi- 
Jar application on the 30th April 1880, that such applications, not being in 
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accordance with law, were not sufficient to keep the decree in force. Also 

‘that the illegality of such applications could not be cured by a subsequent 
amended application for the execution of the decree as a whole preferred 
after the period of limitation had expired.—4 Al. 72, 

A joint-decree cannot be executed by one of the several joint-holders 
in respect only of his share ofthe decree. Ram Autur v. Ajudhia Singh 
(I. L. R.,-1 Al, 231). The Collector of Shahjahanpur v. Surjan Singh I. L. 
R., 4 Al. 72), and Haro Sanker Sandyal v. Tara Chandra Bhuttacharjee 
(8 B. L. R., 114), followed. When, by operation of law, one of several 
joint judgment-debtors acquires the position of the decree-holder in res- 
pect of the whole judgment-debt, the effect is to extinguish the liability 
of the other judgment-debtors, and the decree cannot be executed against 
them. But when one of them so acquires only a partial interest in the 
decree, the effect is not to extinguish the entire judgment-debt, but so 
much only of it as sucb jadgment-debtor has so acquired. Wise v. Abdool 
Ali (7 W. R., 186), Pogose v. Fuakurooddeen Mahomed Ashan (25 W. R., 
843), Degumburee Dabee v. Soroop Chunder Hazra(9 W. R., 230), and 
Koshallee v. Nund Lall(N.-W. P. H. C. B., 1874, p. 1), referred to. Held, 
therefore, where one of several joint decree-holders applied for execution 
in respect of his own share only, and the joint judgment-debtors under the 
decree bad inherited the right therein of one of the joint decree-holders, 
that the application was contrary to law; that so much of the judgment. 
debt as had devolved upon such persons had been extinguished ; and that 
application should have been made for execution in respect of the entire un- 
extinguished portion of the judgment-debt, Brojeswari Chowdhranee wv. 
Tripoora Soouderee Debi (3 C, L. R. , 513) and Mussammnut Bibee Budhun »v, 
Mussammut Hafezah (4 C. L. R., 70) followed.—5 Al, 27. 

See I. L. R., 9 Cal. 831, noted under sec. 244; 13 Madr. 236, noted 
under sec. 7 of the Limitation Act, 


232. If adecree be transferred by assignment in writ- 
Application by transferee ing, or by operation of law, from the 
of decree. decree-holder to any other person, the 
transferee may apply for its execution to the Court which 
passed it; and, if that Court thinks fit, the decree may be 
executed in the same manner and subject to the same condi- 
tions as if the application were made by such decree-holder : 

' Provided as follows :— 

(a) where the decree has been transferred by assignment, 
notice in writing of such application shall be given to the 
transferor and the judgment-debtor, and the decree shall not 
be executed until the Court has heard their objections (if any) 
to such execution : 

(6) where a decree for money against several persons has 
been transferred to one of them, it shall not be executed 
against the others. 

Notes, 
This section applies to Provincial Small Cause Courts. 
The assignee of a decree should apply to the Court which passed the 
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decree, and not to the Court to which the decree had been forwarded under 
sec. 285, Act VIII. of 1859, for execution, for the purpose of being subati- 
tuted in the place of the original decree-holder. The word ‘“‘ Court’ in sec, 
208, Act VIII. of 1859, does not include the Court to which a decree hae 
been transferred for execution.—5 B. L, R., 497; 14 W. R., 65. 


Where S obtained a decree for possession against D P, the person in 
possession, and subsequently, in a suit brought by J P claiming the pro- 
perty against S, a decree was passed in the terms of a compromise, where- 
by S consented that J P should execute his (S’s) decree, held that J P was 
entitled, ander sec. 208, Civil Procedure Code, to recover possession in exe- 
cution of S’s decree from D P, although D P had not been made a party to 
the second suit.—1 N.-W. P. H. C, R., 34; Ed. 1873, 31. 


A person claiming to be the assignee of a decree should apply for re- 
cognition of his title to the Court which pronounced the decree and for 
Jeave under sec. 208 of the Civil Procedure Oode to have his name substi- 
tuted in lieu of that of the plaintiff.—9 Bom. H. O. B., (A. C.) 46; 9 Bom, 
H.C. R., 49; 4 N.-W. P. H. C. R., 90, 


By a deed, dated 2nd July 1876, Y mortgaged properties Nos. 1 and 2 
to A, and subsequently by separate deeds he again mortgaged the same 
properties respectively to Band C. C afterwards purchased Y’s equity of 
redemption in property No, 2, and on the 19th November 1880 A obtained 
a mortgage-decree against Y which he sold to B, who now sought to exe- 
cute it. C was merely benamidar for B. Held that, on B consenting to 
allow property No. 2 to be first sold free of all incumbrances, it was neces- 
sary for B to proceed by regular suit.—13 C. L. R,, 272. 


Sec. 208, Act VIII. of 1859, puta party, to whom a decree is trans- 
ferred, into the position of the original decree-holder, and entitled him to 
have the decree executed, as if application were made by the original de- 
cree-holder.--7 W, R., 205. 

A Court charged with the execution of a decree has no other discre- 
tion with regard to noticing a transfer thereof than that which is given to 
it by sec. 208, which only applies to cases where the transferee can and 
does come forward to claim exeontion for himself, instead of the original 
decree-holder.—10 W. R., 354. 


Can the purchasers of a share in a decree be added upon the record 
under Act VIII. of 1859, sec. 208, as co-decree-holders P—24 W. KR., 11 


The discretion given to a Court under sec. 232 of the Code of Civil 
Procedure as to allowing execution of decrees by assignees must be exercia- 
ed reasonably. The mere fact of the existence of a cross claim against the 
assignor of a decree by his judgment-debtor is no reason for refusing issue 
of execution on the application of the assignee.—-I, L. B., 15 Cal. 446. 


Upon the death of the full owner, the mother tock out probate of a 
will in which she was appointed executrix. The will was afterwards dis- 
puted by the minor son of the testator, and probate was revoked; but, 
while the mother was in possession of the estate as executrix, she sued and 
obtained a decree for rent under Beng. Act VIII. of 1869. Upon the ap- 
plication of the minor for the execution of the decree, held that the minor 
was iu @ position to execute the decree, his successioa to the estate of his 
father being a succession or transfer by operation of law within the meaning 
of sec. 232 of the Code of Civil Procedure. Held also that the mode in which 
the decree was executed under the old Rent Act, Beng. Act VIII. of 1869, 
was, in so far as it was aright at all that belonged to the judgment-credi- 
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tor, not a private right, but a mere right of procedure, and the execution 
was therefore to be governed by Act VIII. of.1885.—-16 Cal. 347. 

A petition, by oneclaiming to be the purchaser at a Court-sale of the 
interest of a decree-holder under a decree, for execution of the decree was 
rejected. Held no appeal lay from the order rejecting the petition.—12 
Madr. 511. 

A decree for damages and costs having been obtained against P and 
C, A, to whom P was indebted, and was about to assign property as secu- 
rity, in order to prevent P being adjudicated an insolvent, and with a view 
to execute the decree against C if possible, parchased the deeree. A ap- 
plied, ander sec. 232 for leave to execute the decree. This application was 
rejected by Krenan, J., on the ground that the decree was certain to be 
executed against C, and not against P, under whose orders and for whose 
benefit C acted when he infringed the right of, and be:ame hable in dama- 
ges to, the plaintiff in the suit :—Held, on appeal, that the benefit likely to 
be gained by P by this transaction was no sufficient ground for refusing 
leave to A to execute the devree.—8 Madr. 455. 


The transferee of a decree for costs, associating with him the trans- 
feror,made an application under sec. 232 to be allowed to execute the decree. 
The application was opposed by the judgment-debtor, and was rejected, 
and the Court referred the transferee to a regular suit. After taking vari- 
ous proceedings ineffectually, he instituted a suit for the recovery of the 
sum to which he was entitled as costs under the decree transferred tohim: 
— Held that the plaintiff, as the holder of ths decree by assignment, coald 
only recover the amount under it by executing the decree, and not by a 
Separate suit; but that he was entitled to have a decree declaring that the 
assignment to bim of the decree-holder’s rights under the decree was valid, 
and gave hima right to execute it, and that the Court’s order under seo, 
232, which disallowed the execution, was an improper one, asuit for this 
relief being maintainable ; for, there being no appeal from orders under 
sec. 232, there would otherwise be no remedy, and that, looking at the 
plaint and the issues on which the parties were divided, and the fact that 
the Court which refused the plaintiff’s application for execution referred 
him to a regular suit, this relief might properly be given in the present 
suit. Per Maugmoop, J., that the suit was maintainable, inasmuch as the 
present plaintiff never having been accepted on the record as holder of the 
decree, the questions which were disposed of by the Court executing the 
decree, as bet ween the plaintiff and the judgment-debtor, could not be re- 
garded as questions within sec. 244.—-7 Al. 457. 


Three out of six decree-holders sold their share in the decree to A., 
who thereafter made an application to the Court under sec. 232, This ape 
plication was dismissed, on the ground that A’s purchase was made bena- 
mi for some of the judgment-debtors. In a subsequent suit brought by A 
aud tbe persons who were said to be the real purchasers, it was contended 
that a separate suit was barred under tbe provisions of sec. 244, cl. (c) :-—~ 
Held, that A was not a party to the suitin which the decree was passed, 
nor the representative of any such party, and that the suit was not barred. 
—32 Cal. 105. 

Certain aalaae 6 was mortgaged by Ato B. Subsequently, this pro- 
perty was purchased by C ata sale held in execution of a decree obtained 
by a third person against A. B then brought a suit on his mortgage-bond 
against A and O, and obtained a decree for the sale of the mortgaged pro- 
perties, and also a personal decree against A; B assigned his rights under 
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this decree to C, who applied for execution under sec. 232 of the Code. A 
objected to execution issuing, relying on proviso (b) to sec. 232 :—Held 
that proviso (b) to sec. 232 applies only. to decrees for money personally 
due by two or more persons; and that the decree obtained by B against A 
and C not being a personal decree against C, (he having been made a de- 
fendant only by reason that he had purchased the mortgaged property sub- 
ject to the mortgage-debt), C, as assignee of B, was entitled to take out 
execution.—11 Cal. 393. 

A. person attaching a decree is a representative of the decree-holder 
within the meaning of that term as used in sec. 244, cl. (c) of the Civil 
Procedure Code, and in every case is entitled to enforce execution of the 
decree which he has attached. When the decree attached has been passed 
by the same Conrt as the decree iu execution of which it has been attach- 
ed, the Court has jurisdiction to execute the attached decree.on the appli- 
cation of the attaching creditor,—15 Cal. 371. 

No legislative prohibition exists to the transfer of a portion of a de- 
cree; and provided that the whole decree is executed, and the rights of all 
parties interested are cared for, there is no objection to the transferee being 
allowed to carry on the execution-proceedings. Seetaput Roy v. Ali Hos- 
sein, 24 W. R., 11, dissented from.—17 Cal. 341. 


The person appearing on the face of the decree as the decree-holder is 
entitled to execution, unless it be shown by some other person, under sec. 
232 of the Civil Procedure Code, that he has taken the decree-holder’s 
place,—18 Cal, 639. 

A. holder of a certificate of administration granted under sec, 7 of Re- 
gulation VITI of 1827 is a transferee by law of a decree obtained by the 
deceased within the meaning of sec. 232 of the Civil Procedure Code (Act 
XLV of 1882), and is competent to apply for execution of such a decree,— 
11 Bom. 368. 

An assignee of a decree under an oral assignment has no locus standz 
at all to apply for execution of a decree, but, as regards one who claims to 
be an assignee in writing or by operation of law, the Court has a discre- 
tion under sec, 232 of the Code of Civil Procedure (Act XIV of 1882), whe- 
ther to recognize such assignment or not. When an assignee of a decree 
applied for execution, and the judgment-debtois contended that the decree 
sought to be executed had been obtained by fraud, and was, therefore, @ 
nullity and incapable of execution. Held, that it was not open to the judg- 
ment-debtors to raise the defence of fraud in the course of the execution 
proveedings.—15 Bom. 307. 


The words of sec. 28 of the Registration Act (1II of 1877), ‘‘ some 
portion of the property,’ should not be read as meaning some substantial 
portion. Sheo Dayal Mai v. Hari Ram (1. L. R., 7 Al. 599) dissented from. 
The holders of a decree for the sale of mortgaged property transferred the 
same to M by instruments which were registered at a place where a small 
portion only of the property was situate. Subsequently M transferred the 
decree to other persons, and the co-transferees applied, under sec. 232 of 
the Civil Procedure Code, to have their names substituted for those of the 
original decree-holders. The jndgment-debtor opposed the application, on 
the grounds that M’s name had not been substituted for the names of the 
original decree-holders who had transferred to him, and that the transfers 
to M were inoperative, as the instruments of transfer had not been regis- 
tered at the place where the substantial portion of the mortgaged proper- 
ty was situate in accordance with sec. 28 of the Registration Act (1II of 
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1877). It ae that no notice had been issued to M, under sec. 232 
of the Civil Procedure Code, that he was dead, and that his legal repre- 
sentatives had not been cited as required by law. The application was al- 
lowed by the Courts below. Held that the matter involved questions ari- 
sing between the parties tothe decree or their representatives within the 
meaning of sec. 244 (c) of the Code, and that the order allowing the appli- 
cation was therefore a decree within the definition of sec. 2, and was ap- 
pealable as such. Held that, even assuming that the judgment debtor had 
@ locus standi to raise the objection that notice had not been issued to the 
applicants transferor, he had no possible interest in the question, and could 
not be prejudiced by the passing of the order; that it was not necessary 
to cite the representatives of the transferor ; and that theorder not being 
one upon which execution of the decree could issue, but merely for a trans- 
fer of names, the objection that the transferor had not been cited under 
sec. 232 was not a substantial one. Held that the objection in reference to 
sec. 28 of the Registration Act could only properly be raised between the 
transferor and the transferee, and not by the judgment-debtor, and more- 
over had no force, Held that it could not be said that where a decree has 
been assigned by one assignor to another, the substitution of his name on 
the record in lieu of that of the original decree-holder was a condition 
precedent to the assignor’s passing title under the assignment.—9 Al. 46. 


R died in May 1859, leaving his property to his executors in trust for 
the appellant, Purmananddas, and he directed that the property should be 
assigned by them to the appellant as soon as he came of age, In August 
1868, the executors filed this suit against Luckmidas Khimji as manager 
of certain landed property belonging to the Hallai Bhattia caste, and 
known as Mahajan Wadi, to recover certain loans made by them as execue 
tors to him as manager of the said wadi. On the llth May 1870, while this 
suit was pending, the executors assigned all the property of their testator 
to the appellant, Purmananddas. By the deed of assignment they assigned 
to him (znter alia) ‘‘ all moveable property, debts, claims, and things in ac- 
tion whatsoever vested in them as such execators.”” No steps were taken, 
subsequently to this assignment, to make the assignee, Purmananddas, a 

arty to the suit, which proceeded without amendment. On the 23rd 
Nancary 1873, a decree was passed for the plaintiffs on the record for Rs. 
31,272-13-5, and it was declared that the said sum should be a first charge 
on the rents and income of the said wadi. Subsequently to this decree, 
Luckmiddas Khimji opened an account in the name of the appellant, Pur- 
mananddas, and from time to time made payments to him on account of the 
decree. The last of theses payments was made on the 19th November 1884, 
None of these payments were certified to the Court. In 1885 the respond- 
ent, Vallabdas Wallji, was appointed to the office of manager of the Hallai 
Bhattia caste in the place of Luckmidas Khimji, the original defendant in 
the suit, On the 4th January 1886, his attorneys wrote to the appellant’s 
attorneys offering to pay the appellant the balance due to him under the 
decree,. Subsequently, however, he refused tomake any payment to the ap- 

ellaut,whereupon the appellant applied for execution of the decree against 
hin as manager of the wadi. He claimed to be a transferee of the decree un- 
der sev. 232 of the Civil Procedure Code (Act XIV of 1882). His application 
was refused by the Judge in chambers. On appeal, held, that the decree 
was admissible, althoagh notregistered. Held also that the appellant was 
@ trausferee’ of the decree within the meaning of sec. 232 of the Civil Pro- 
oedure Code (Act XIV of 1882). The decree had been transferred to him 
“ by operation of law.”” As such he was entitled to sue ont execution, and 
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was to be regarded as the representative of the original decree-holder with- 
in the meaning of clause (c) of sec. 244 of the Civil Procedure Code (Act 
XIV of 1882), and bad a right of appeal against the order of the Judgein 
chambers refusing execution. Heid also that the payments made to the 
appellaut on account of the decree, although not certified to the Court un- 
der sec. 258 of the Civil Procedure Code (Act XIV of 1882), were effectual 
to prevent the appellant’s application for execution from being barred by 
limitation. It would, however, be necessary for the appellant to certify 
these payments.—1i Bom, 506. 

The transferee of a decree stands in the same position for getting exe- 
cution as the transferor. If a decree is transferred by assignment after the 
death of the judgment-debtor, notice of the transfer, as required by sec. 
232 of the Civil Procedure Code (Act XIV of 1882), may be served on the 
legal representative of the deceased judgment-debtor. This death of the 
judgment-debtor does not render the transferred decree incapable of exe- 
cution. Under sec. 234 of the Civil Procedure Code, the legal representa- 
tive of a deceased judgment-debtor is liable summarily only in respect of 
property actually received by him, or taken into his disposition, On the 
27th March 1878, one Bai Bhicaiji obtained a decree for Re. 2,100 against 
one Phirozsha, who died in July of that year, leaving his son Hormagsha 
his legal representative. Subsequently one Homjibhai saed Hormagsha as 
the legal representative of Phirozsha upon a mortgage executed by the lat- 
ter in his life-time, and obtained a decree, in execution of which he sold the 
mortgaged property by auction, and bought it in himself for Ra 810, On 
appeal, this decree was reversed on the 3rd August, 1883. Instead of 
thereupon, recovering the property which had been sold in execution, Hor- 
mazsha on the 16th November 1883 agreed with Homjibhai that the latter 
should retain it on payment of Rs. 240 as costs of the suit. Shortly before 
this compromise was effected, Bai Bhicaiji sold her decree to the appellant, 
EKhushrobhai, who in 1884 applied for execution against Hormazsha. The 
Subordinate Judge made an order for execution against Hormazsha,person- 
ally to the extent of Rs. 810, holding that Hormazsha had fraudulently 
adjasted the decree in Homjibbai’s suit, and that, even if there was no 
fraud, he, as administrator of Phirozsha’s estate, ought to have recovered 
back the money realised by the sale, instead of accepting a compromise. 
On appeal, the order of the Subordinate Judge was reversed by the Dis- 
trict Judge. On appeal to the High Court, held confirming the order of 
the District Judge, that Hormazsha was not personally liable. Under sec, 
234 of the Civil Procedure Code (Act XIV of 1882) a representative of a 
deceased judgment-debtor, who has failed purposely of negligently to re- 
cover some debt due to the estate of the deceased, or some property belong- 
ing to it, is not liable in the same way as for property of the deceased 
which has come to his hands. In that section, property is not defined as 
identical with assets, and so to include mere rights of action. Nor ia it 
provided that in an execution proceeding the representative shall be made 
auswerable as wellfor what with diligence on his part would have come to 
his hands, as what actually has come to his hands. It may well be that, 
while the Legislature intended to bring the representative under the con- 
trol of a summary inquiry where he had actually received property, it did 
not intend to make him answerable in other cases except through the me- 
diam of a suit for administration or other regular action.—11 Bom. 727. 

To enable the heir of a deceased person to apply, under seo. 208 of 
Act VIII of 1859, for the execution of a decree held by such person, @ cer- 
tificate under Act XXVII of 1860 is not indispensable.—1 Al. 686. 
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Where a decree was sent to a Court for executidn, and was subdse- 
quently transferred by assignment, and the transferee applied for the execu- 
tion of the decree to the Court to which the decree was sent for execution, 
held that such application should be made, not to such Coart, bat to the 
Court which passed the decree —2 Al. 283. 

See I. L. R.,2 Al. 384, noted under sec. 230; 13 Madr. 347 and 14 
Madr. 252, noted uuder sec. 231; 11 Bom. 153, noted under sec. 2. 


233. Every transferee of a decree shall hold the same 
Transferes to hold snbject subject to the equities Gf any ) which 
to equities enforceable the judgment debtor might have enforc- 
BEAIee Cee nei ed against the original decree-holder. 


Note.—This section applies to Provincial Small Cause Courts.} 


234. If a judgment-debtor dies before the decree has 
. been fully executed, the holder of the 
If judgment debtor die d 1 ° 
before execution, applica- ecree may apply to the Court which 
tion may be made against passed it to execute the same against the 
ai " legal representative of the deceased. 
Such representative shall be liable only to the extent of 
the property of the deceased which has come to his hands, and 
has not been duly disposed of ; and for the purpose of ascer- 
taining such liability, the Court executing the decree may, of 
its own motion, or on the application of the decree-holder, 
compel the said representative to produce such accounts as it 
thinks ft. 
Notes. 
This section applies to Provincial Small Canse Courts. 


Where it was sought to execute a decree obtuined against a person who 
had died since the date of the decree, by aitaching certain immoveable 
property in the possession of the personal representative of the deceased 
judgment-debtor, and such personal representative claimed to hold the pro- 
perty, not in her representative character, but in her own right, held that 
her claim was not aclaim under sec, 246, Act VIII of 1859, but that the 
case came under secs. 210 and 211. It was a matter between the parties to 
the suit relating to the execation of the decree, and, as such, was, under 
seo. 1], Act XXIII of 1851, to be determined by the Court executing the 
decree, and not to form the subject of a regular suit. The order rejecting 
the claim wastherefore open to appeal.—12 B. L.R., 65, S. C. 20 W 
R., 280 

Plaintiff, alleging that he is owner in possession of one-third of an 
eight-anna share of a specified mauza, and that his enjoyment thereof is 
menaced by renson of the defendant having attached it, caused it to be 
sold, and then himself purchased it, in execution of a decree held by him 
against a third person, prays fora declaration of his (plaintiff’s) right of 
ownership and possession. The title which plaintiff sets up is as followe : 
The eight-anna share in question which formerly belonged to one S, who, 
by two deeds made in the years 1810 and 1813 respectively, mortgaged it, 
under the form of a conditional sale, to O. § had three sons, H, A, and 
WNW; and in 1819 he sold nearly all his property, including the premises 
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mortgaged by the deeds of 1810 and 1813, to his two eldest sons, Hand A’ 
In the following year 1820, these two sons, with the view to liquidating 
their father’s debts, eutered into a new arrangement with O, and, amongst 
other things, got him to accept a fresh mortgage from them of the eight- 
anna share, in lieu of the original two mortgages of the same given in 
1810 and 1813. Afterwards, namely, in 1830, O took due steps for fore- 
closing the mortgage against H and A, and obtained his final decree for 
foreclosure in 1831. Subsequently to this again, it appearing that the 
mauza was being held free of payment of Government revenue, the Govern- 
ment revenued it, and in 1842, among other mahals, settled the eight-anna 
sharo with O’s widow as representing the proprietor, her late husband, then 
Geceased. From O’s widows the plaintiff derived by purchase the one-third 
of the eight-anna share, in respect of which he sues. When the property in 
suit was attached in 1866 at the defendant’s instance, in execution of his 
decree of 1836, the present plaintiff duly preferred his claizn to it under the 
provisions of sec. 246, but thisclaim was disallowed by the Court which 
was charged with the execution of the decree, and thereupon the plaintiff 
brought this suit, Held that the onus was on the defendant to make out 
that he had an equitable right to this property, which originated either at 
the death of 8S, or which sprang up in consequence of the decree against S’s 
representatives, and has survived the alienations of the last 30 or 40 years, 
s0 as to enable him to assert it against the present plaintiff.—12 B. L. R., 
66 note ; 10 W. R., 199. 


When a decree has been passed against a deceased person, execution 
of such decree cannot be had under the Civil Procedure Code against his 
legal representatives.—14 B,L. R., 334 note. S,C. 10 W. R, 455. 


Where a Hindu died, leaving a childless widow anda separated 
brother, it was held that, until a 'egal representative is appointed to the 
deveased’s estate, his widow is the only person whocan defend a suit as 
his representative, and that, while a decree obtained against the widow will 
enable a creditor to attach and sell, not only the widow’s lief-estute in the 
immoveable property, but also the reversionary estate of the remainder-man, 
yet a decree obtained against the remainder-man will not enable the creditor 
to rouch the estate in the hands of the widow. When a decree has been ob- 
tained against A in his lifetime, and A dies before execution, A’s estate is 
properly described in the proceedings in oxecution as the estate of A (sec. 
210, Code of Civil Procedure) ; and in the +>r:ificate of sale, the purchaser 
is pruperly declared to have purchased :: + right, title, and inturest of A 
in the property sold ; but this Procedurs is improper in cases in which the 
Gebtor dies before or pending the suit, and the suit is brought or continued 
against his representative. In such cases the representative, and not the 
deceased person, is the defendant (secs. 104 and 203); and in the notifica- 
tion of sale (sec. 249), and in the certificate of sale (sec. 259), it ought to be 
set forth that what is sold is the right, title, and interest of the representa- 
tive on the record. A bona file purchaser, without notice for valuable con- 
sideration at an auction-sale, is,as a general rule, entitled to protection, 
notwithstanding auy irregularity or defect in the proceedings or decree in 
the suit. But when the decree is against the representative of a deceased 
person, the purchaser is bound to satisfy bimself that the party aned as 
the representative of the deceased is his legal representative. The legal 
represeutative of a deceased person, though not a party to the suit, will be 
bound by the exccution-sale, if he either knowingly allowed tho suit to be 
defended by another person claiming to be the legal representative, or, if 
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knowing of the sale, he stood by and allowed the purchaser to pay in the 
belief that he acquired a good title. Edabji Hormasji v. Mahabu Begum 
(Special Appeal No. 266 of 1869) considered. 8 Bom, H.C. R., (A. C.) 37. 


A right of second appeal, where it existed prior to Act X, of 1877, 
now exists in the case of uny proceedings in execution which were com- 
menced prior to, and were still pending on, the lst of October 1877. An 
order was made under sec. 210 of Act VIII. of 1859, making the legal 
representatives of a deceased judgment-debtor parties to a suit in exe- 
caution of a decree obtained against the deceased in his lifetime, Subse- 
guently the decree-holder discovered that certain property which he claim- 
ed to be the property of the deceased was in the possession of a third per- 
son, C ; and he applied to have C’s name put upon the record, and to be 
allowed to execute the decree against him. Held that the Court had no 
power to put C’s name on the record.—3 C. L. R., 437. 

The representative of a deceased person, in whose favour a decree has 
been made, cannot claim execution as a matter of strict right; but must 
satisfy the Court, under sec. 210, Civil Proccdure Code, that it is proper 
that he should be allowed satisfaction of the decree; and the Court cannot 
determine the question without hearing the opposite side.—21 W. R., 3l. 


V,2a Muhommadan woman, died, leaving her husband and several 
minor children as her representatives. In execution of a money-dccree ob- 
tained against V, the creditor uttached certain land which belonged to V, 
and made her husband and two of her children parties to the cxecution- 
proceedings. The land was sold and purchased by the decree-holder. Held, 
in a suit brought by the children of V to set aside the sale on the ground, 
inter alia, that some of them were no parties to the proceedings in execu- 
tion, and that the others, being minors at the time, had not been repre- 
sented by a guardian appointed by the Court, that the sale was valid.—I. 
L. R., 12 Madr. 90. 


A decree-holder attached land of the judgment-debtor in execution of 
his decree and a sale proclamation was made; the jundgment-debtor died 
and his legal representatives were not brought on to the record, but the 
execution procecded to sale:—Held, that the sale should be set aside.—15 


Madr. 399. 


A decree-bolder in a District Munsif’s Court obtained an order for 
possession of Iand in execution of his decree on 20th August, on which day 
the judgment-debtor died. Possession was delivered on 28th August. The 
persons dispossessed presented a petition under sec. 332, of the Code of 
Civil Procedure disputing his right to be put into possession, on the 
ground, infer alia, that the judgment-debtor was not represented on the 
record. On appeal against the appellate order of the District Judge, 
held, assuming that the order for possession was made prior to the death 
of the judgment-debtor, there was no necessity for the decree-holder to 
bring any other person on tothe record between the date of that order and 
the date on which the order was executed. Ramasamiv. Bagirathi(1.U.R., 
6 Madr, 180) distinguished.—-12 Madr. 211, 

An application for execution against one of the representatives of a 
sole judgment-debtor saves limitation againat another representative. Ac- 
cordingly, where the plaintiff, on the death of his sole debtor, sued cut exe- 
eution on the 18th June 1881, under a dorkhast No. 718 of 1878, against 
V, one of the three sons of the debtor, and the execution-proceedings con- 
tinued till the death of V in March 1884, whereupon the plaintiff applied 
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on the 28th May 1884 to put M and N, the brothers of V, on the record 
as his representatives, held that the application was not too late against M 
and N regarded as joint representatives with their brother V of their 
father, the original judgment-debtor.—12 Bom, 48. 


Where a judgment-debtor dies after the passing of the decree, and his. 
legal representatives are brought on the record in execution proceedings to 
represent him in respect of the decree, questions which they raise as to 
property which they say does not belong to his assets in their hande, and 
as such is not capnble of being taken in execation, are questions which un- 
der sec. 244 (c) of the Civil Procedure Code must be determined in the exe- 
cution department, and not by separate suit. There is no distinction in 
this respect between the positions of legal representatives added to the suit 
before, and those added after, the decree, Under the last paragraph of 
sec. 234, the Court executing the decree may try and determine the ques- 
tion whether property in the legal representative’s hands formed part of 
the deceased judgment-debtor’s estate, and finds this fact for the purpose 
of bringing the property to sule in execution, and giving the auction-pur- 
chaser a good title under the sale ; and the Court’s order is subject to ap- 
peal but not to a separate suit under sec. 283. Where the Jegal represen- 
tative asserts that the property is his own, and has not come to him from 
the deceased judgment-debtor, he cannot set up a jus tertii, so as to come 
in under sec. 273 and the following sections of the Code. Hecan only do 
so where he opposes execution against any particular property on tho 
ground that, although it is vested in him, it is vested in him not benefici- 
ally by reason of his being the representative of the judgment-debtor, but 
as trustee or executor of some one else. In that case either party may have 
the question of jus terfzi determined in a separate suit. So held by the Full 
Bench, Tyrrrect, J., dissenting. Held by Trrresy, J, contra, that where the 
legal representative of a deceased party to the decree appears, not in his 
capacity of legul representative contesting a question arising between the 
parties and relating to the execution, discharge or satisfaction of the do- 
cree, but in his personal chaia ter independent of the suit and decree, and 
prefers a claim under sec, 278 on the ground that the decree has uo oper- 
ation against certain property attached, for reasons personal to the objec- 
tor and antagonistic to all the parties and their representatives as such, 
the objector is not debarred from bringing a separate suit by the mere acci- 
dent that he isa legal representative in the execution proceedings. Ob- 
servations by SrraicutT, J., as to the necessity of conducting the proceed- 
ings in execution of decree with the same care, and, as far as practicable, 
in accordance with the same procedure as that adopted in regular suits. 
Rajrup Singh v. Ramgolam Roy approved. Abdul Rahman v. Muham. 
mad Yar and Awadh Kuari v. Raktu Tiwari overruled. Bahori Lal v. 
Gauri Sahai distinguished.—12 Al. 313. 


Sec. 234 of the Civil Procedure Code applies only to cases where, after 
the death of the judgment debtor, the decree-holder seeks to bring to sale 
property which was of the judgment-debtor in his life-time, and which was 
not at the time of his death under attachment at the suit of the decree- 
holder. It does not apply to cases where the judgment-debtor dies after 
atcachment bat before sale. An attachment would not abate on the death 
of the judgrient-debtor, and his death would not render it necessary for 
the decree-h slder to take any steps to keep in force aon attachment of pro- 
perty made in the judgment-debtor’s lifetime. Property under attachment 
must be vonsidered as in the custody of the law. There is no provision in 
the Civil Procedure Code requiring notice to be given personally toa judg- 
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ment-debtor or hia legal representative of a sale of property under attach- 
ment. If the legal representative is damnified by the sale, his remedy is 
by application under sec. 311 of the Code. So held by the Full Bench, Mah- 
mood, J., dissenting. Where, subsequent to the attachment of immoveable 
property iu execution of a simple money decree, the judgment-debtor died, 
and the property was then sold, without making the legal representatives 
of the judgment-debtor partiea to the sale proceedings,— held by the Fall 
Bench (Maumoop, J., dissenting) that the sale was regular and valid not- 
withstauding such omission. Ramasami Ayyangar v. Bagirathi Ammal 
dissented from. Held by Maumoop, J., that on the principal of audi alteram 
partem, and because the rules provided by the Civil Procedure Code for 
suits should, under sec. 647, be applied to execution proceedings (those 
proceedings including and terminating in the sale), the omission to muke 
the legal representatives of the judgment-debtor parties to the sale pro- 
ceedings was an irregularity ; but that such irregularity would not invali- 
date the sale without proof of a substautial injury within the meaning of 
sec. 311; and that as in the present case 1:0 such substantial injury was 
either alleged or proved, the sale was valid. Held also by Maumoop, J., 
that & person claiming by title paramount to or independent of the judg- 
ment-debtor is within the meaning of sec. 311 of the Code. Asmutun- 
nissa Begum wv. Ashruff Ali dissented from. Abdul Hug Mazoomdar v, 
Mohini Mohun Shaha followed.—12 Al. 440. 

In execution of a money decree passed against a Hinda, since decensed, 
ancestral property in the possession of his son was attached. A petition 
by the son objecting that the property was not liable to be attached in his 
hands was dismissed :—Held, that the order dismissing the petition was 
wrong, for when a judgment-creditor seeks to attach ancestral property 
after it has vested in the son by survivorship under Hindu Jaw upon the 
father’s death, he cannot be considered as executing the decree against the 
property of the deceased judgment-debtor within the meaning of sec, 234 
of the Code of Civil Procedure.—13 Madr. 265. 

In an undivided Hindu family, although the interests of the sons in 
the ancestral estate are liable to satisfy the father’s debts, the holder of a 
money-decree agaiust the father who has not attached the ancestral estate 
before the death of the futher cunnot execute the decree againat the ances- 
tral property as assets in the hands of the representatives of the Judgment- 
debtor under sec. 234 of the Code of Civil Procedure, 1877. Zemiudar of 
Sivagiri v. Alwar Ayyangar (I. L. B., 3 Madr. 42) followed.—I. L. R., 5 
Madr. 232. 

In a suit by the trustees to remove the defendant from the manage- 
ment of certain temples, a decree for mesne-profits was passed apuinet the 
defendant, who was the karnavan of a Malabar tarwad. Held that the tar- 
wad property in the hands of the deceased defendant’s successor was not 
assets of the deceased in the hands of his successor lable to satisfy the 
decree under sec 234. The share of a deceased father in an undivided 
Hindu family passes by survivorship to the sons, and is not assets in their 
bands to satisfy a decree against the father under sec, 234.—5 Madr, 223, 


A Hindu widow instituted a suit to recover possession of certain pro- 
perty belonging to her deceased husband, and that suit was dismissed with 
costs. The widow baviny died before execution for the costa wna token 
out, the decree-holder sought.to take out execution agninst the next | eirs 
of the late widow’s di ceased husband. Held that the fact that the widow 
did not in her suit seek to recover any interest personal to herself, but that 
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she contracted the judgment-debt in the effort to recover a portion of ‘her 
husband’s estate, to which, in its entirety, the next heirs of her late hus- 
band had succeeded, was sufficient to make the whole estate Jiable, and 
would entitle the decree-holder to satisfy his deeree against ‘‘ the legal re- 
presentatives’’ of the late widow’s husband, under sec. 234 of Act X of 
1877 In adecree against a Hindu widow, it should be stated whether the 
decree is a personnal decree, or one against her as representing her deceas- 
ed husband.—6 Cal. 479. 


As the entire interest in an impartible zamindari passes upon the death 
of the father to the son, there is nothing in the estate itself which can be 
attached as assets of the father under a decree against him, or which can 
be made available in execution of the decree against his son as his repre- 
Bentative. Though ason is bound, under Hindu law, to pay his father’s 
just debts from any property he may possess, yet, when he is made a party 
to a decree as representative of his deceased father for the-purpose of exe- 
cuting it, his liability is limited tothe amount of assets ot the deceased 
which may have come to his hands and has not been daly disposed of. An 
appeal lies from an ea-parte order directipg attachment in execution of a 
decree.—3 Madr. 42. 


The first mortgagee of certain immoveable property obtained a decree 
for the sale of the property, caused the property to be attached, and then 
censed to prosecute the execution-proceedings. The second mortgayee then 
obtained a decree for the sale of the property, caused it to be attached and 
put up for sale, and purchased it himself. The first mortgagee then applied 
for the sale of the property, and the property was put up for sale,and was 
purchased by him. After the order fort his sale was made, and before it 
took place, the judgment-debtor died, and the sale took place without his 
legal representatives being made parties to the execution-proceedings, The 
Courts which executed these decrees were of two different grades, the Court 
which executed the first mortgagee’s decree being of the lower grade. In 
a suit by the first mortgagee against the second mortgagee, for possession 
of the property, held that the sale’ to the first mortgagee was not ivvalid, 
with reference tothe provisions of sec. 285 of the Civil Procedure Code, 
because it had not been ordered and held by the Court of the higher grade, 
inasmuch as when such sale was ordered by the Court of the lower grade, 
the property was not under attachment in execution of the decree of the 
Court of the higher grade, that decree having been executed by the sale of 
the property, and therefore the provisions of that section were not appli- 
cable. Badri Prasad v, Saran Lal distinguished. Per OLDFIELD, J., that there 
was nothing in the provisions of secs. 285 or 295 of the Civil Procedure 
Code to support the contention that the first mortgagee, after allowing the 
property to be sold, was debarred from enforcing execution of his decree 
against it, and was only entitled to look to the ussets realized at the sale 
for the sniisfaction of his decree, Per OLpFIELp, J., that the sale to the 
first mortgagee was not void because the judgment-debtor had died before 
it took place, and it tock place without his legal representatives being 
made parties to the execution-proceedings, inasmuch as the provisions of 
sec. 368 of the Civil Proe-dure Code were not applicable to the case of the 
death of a judgment-debtor, and there was nothing in sec. 234, even if 
that section ia upplicable to a case where the judgment-debtor dies while 
execution is proceeding and after sale of his property had been ordered, to 
imply that the sale is absolutely void, if no legal representative bas been 
brought on the record. Dulari. Mohan Singh and Gualabdas v, Lakshman 
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Narhar referred to. Per Straicur, J., that there was no legal obligation on 
the first mortgagee to resort to the procedure of sec. 234 of the Civil Pro- 
cedure Code since the sale to the second mortgagee had passed to him the 
rights and interests of the judgment-debtor, und the legal representutives 
of the judgment-debtor had nune of his property in their hands, and there 
is no provision in the Code of Civil Procedure which required the first 
mortgagee to make the second mortgagee a party to the proceedings in 
execution of the former’s decree, and the latter could not have successtully 
objected to the sale in execution of that decree, and therefore that sale was 
not voided by the death of the judgment-debtor antecedent to its taking 
place.—-6 Al. 255, 

S mortgaged four parcels of land to M. M obtained a decree against 
S directing the sale of the lands mortynged, S died and K was brought 
in as his representative under sec. 234 of the Code of Civil Procedure. M 
applied for execution against the lands mortgaged as assets of S, K object- 
ed to the sale of three parcels, on the ground that one parcel belonged to 
himself (K) and two tothe family to which S belonged and of which K 
wasthe manager. The District Munsif investigated these questions under 
sec. 244 of the Code of Civil Procedure, and directed that exccntion should 
proceed against all four parcels. ‘he District Court on appeal reversed 
the order of the Munsif on the ground that he had no power to decide these 
questions under sec. 244, and that the proper course was for M to attach 
the properties and for K to make a claim. This course was adopted and 
K’s claim was rejected and the four parcels were sold and brought by V. 
K thereupon broaght a suit against M and V to cancel the sales to V :— 
Held, that, by virtue of sec, 244 of the Code of Civil Procedure, the suit 
would not lie.—7 Madr. 255. 

A suit having been bronght against the holder of an impartible zemin- 
dari upon a promissory note, a decree was passed by consent, whereby 
certain land was directed to be sold in the event of the debt not being 
paid in a certain way. After the death of the zemindar execution proceed- 
ings were taken against his son to obtuin a sale of the said land :— Held, 
that the decree could be executed against the son.—7 Madr. 339. 


See I. L. BR., 11 Bom. 727, noted under sec. 232; 17 Cal, 711, noted 
under sec. 244. 


235. The application for the execution of a decree 
Contents of application Shall be in writing verified by the appli- 

FOP execution at dopree: cant or by some other person proved to 
the satisfaction of the Court to be acquainted with the facts 
of the case, and shall contain, in a tabular form, the following 
particulars (namely) :— 

(a) the number of the suit ; 

(4) the names of the parties ; 

(ce) the date of the decree ; 7 

(2) whether any appeal has been preferred from the 
decree ; 

(e) whether any and what adjustment of the matter in 


dispute has been made between the parties subsequently to 
the decree ; 
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(/) whether any and what previous applications have 
been made for execution of the decree and with what result; 

(7) the amount of the debt or compensation with the in- 
terest (if any) due uponthe decree, or other relief granted 
thereby ; ; 

(A) the amount of costs (if any) awarded ; 

(¢) the name of the person against whom the enforcement 
of the decree is sought; and 

(7) the mode in which the assistance of the Court is re- 
quired, whether by the delivery of property specifically de- 
creed, by the arrest and imprisonment of the person named in 
the application, or by the attachment of his property, or 
otherwise as the nature of the relief sought may require. 


Notes. 
This section applies to Provincial Small Cause Courts. 


An application for execution of a decree need not be accompanied with 
either the original decree or a copy.—9 W.R., 362; 11 W. R., 271; 16 
W. R., 25. 

The plaintiff obtained a decree on the 25th July 1882, which directed 
that he should give the defendant possession of certain parcels of land at 
the end of neat Margashirsha (1. e., 9th January 1883), and that, on his 
doing so, the defendant should remove certain hedges and sheds, and res- 
tore the land in suit to the plaintiff. On the 9th December 1883, the plain- 
tiff applied to execute the decree, The defendant resisted the application 
as being time-barred. He contended that the plaintiff having failed to de- 
liver up the land in his possession within the time apecified in the decree, 
he had lost his right to execute the decree. Held that the application was 
not time-barred. The specification of the end of Alargashivsha had merely 
the effect of postponing the operation of the decree till that time, and the 
plaintiff had three years from that date within which he might seek execu- 
tion. The mention of a term when a particular right is to become enforce. 
able is not a condition precedent, whether the enforcement be otherwise 
subject to a condition or not.—I. L. R., 12 Bom. 23. 


An appeal lies from an order passed under sec, 243 of the Civil Proce- 
dure Code staying execution of a decree pending a suit between the de- 
cree-holder and judgment-debtor. The words ‘‘such Court” in sec, 243 of 
the Civil Procedure Code do not limit tbe exercise of the powers given by 
that section only to decrees passed by the Conrt in which the suit is pend- 
ing, but with reference to secr, 235 (d), 581, and 583 that Court ia em- 
powered to stay execution of decrees transferred to it for execution from 
either a Court of co-ordinate jurisdiction or a Court of appeal. The pluin- 
tiff instituted a suit against defendant for recovery of money and other re- 
liefa which was ultimately dismissed in appeal by the High Court, and he. 
waa ordered to pay defendant Rs, 1,000 as cost of the litigation. Plaintiff 
then brought this suit against defendant in the Court of the Subordinate 
Jndge of Farukhabad, and while it was pending defendant applied to 
the Court to execute his decree for costs. Plaintiff then applied for atay 
of the execution, and his application was refused by the first Court, but 
granted by the District Court. On appeal by defendant to the High Coart, - 
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held that an appeal lies from the order, and the Judge’s order was correct. 
Mittan Bibi v. Buzloor Khan (8 W. R., 392) disapproved.—10 Al. 3™9. 
Upon a application under sec. 235 of Act X of 1877 (Civil Procedure 
Code) for the execution of adecree, which directed the jadgment-debtor 
forthwith to pull down and remove such portion of a wallas had been 
erected by him upon the wall of the decree-holder, the mode in which the 
assistance of the Court was required to be given was stated in colamn (7 ) 
of such application to be by giving the decree-holder possession of hia wall 
by pulling down the wall erected thereon. The Court directed an order to 
isaue to the Nazir to remove the judgment-debtor’s wall from the top of 
the decree-holder’s wall. Held that the decree-holder’s application conld 
not be granted in that form, and that heshould have asked the assistance 
of the Court to be given in the way provided for by sec. 460 of Act X of 
1877, by the imprisonment of the judgment-debtor or the attachment of 
his property or both. Held also that the Court was wrong in passing the 
order it had, but that it should have pointed out to the decree-holder the 
manner in which he should have asked the assistance of the Court to be 
given and the remedy to which he was entitled ; and that, upon such 
amended application being made, the proper course to pursue was to serve 
@ notice on the jadgment-debtor, directing bim to comply with the order 
contained in the decree within a time to be fixed by such notice ; and that, 
if he failed to comply with such order within the time so limited, the Court 
might then, at the instance of the decree holder, make an order, either for 
the judgment-debtor’s imprisonment, or for the attachment of his proper. 
ty, due regard being had to the provision of sec. 260 in the latter case. 
Held, further, that the High Court, in special appeal, shonld not vary the 
order for execution which had been passed in such a way as to give the 
decree-holder that relief for which he did not ask.—8 Cal. 174, 


See I. L. R., 7 Cal. 556, 17 Cal, 631, noted under sec. 230; 2 Madr. 
216, noted under sec. 2. 


Whenever an application is made for the attach- 
Application for attack. ™ment of any moveable property belong- 
ent of movenble property ing to the judgment-debtor, but not in 
bo be necompanied with his possession, the decree-holder shall 
- annex to the application an inventory of 
the property to be attached, containing a reasonably accurate 
description of the same. 
Notes. 
This section applies to Provincial Small Cause Courts. 
See I. L. B., 7 Cal. 556, noted under sec. 230, 


23'7. Whenever an gs ates is made for the attach- 
rr ae ment of any immoveable property be- 
pplication ee ee longing to the j udomentdebior it yall 
erty. unmovesble pro- contain at the foot a description of the 
; property sufficient to identify it, and 
also a specification of the judgment-debtor’s share or interest 
therein to the best of the belief of the applicant, and so far 
as he has been able to ascertain the same. 
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Every such description and specification shall be verified 
in manner hereinbefore provided for the verification of plaints. 


Notes. 


In attaching an estate paying revenue to Government, the attaching 
creditor must, in addition to the information required by the Ist clause of 
sec. 213, Act VIII of 1859, in respect of ordinary immoveable property, 
give also the special information indicated in the latter clause of that sec- 


tion, that section being cumulative in respect of estates paying revenue to 
Government.—11 W. R., 175. 


The intention of sec. 213, Act VIII of 1859, is that the description in 
a notice of attachment should be sufficient to identify the property ; and in 
the cuse of an estate paying revenue to Government, that there should bea 
specification of the revenue.—12 W. R., 488; 18 W. R., 411. 


Where a property was described as a lakheraj tank with four banks, 


the boundaries of which were given, the identification was held to be fully 
made ount.—18 W. R., 411. 


A decree-bolder, on the 8th July 1885, applied for execution of a de- 
cree dated the 10th July 1873, omitting to set out specifically in such ap- 
plication a description of the immoveable property sought to be attached. 
On the 24th July he applied for and obtained one month’s time to file a 
list of these properties ; and on the 7th August, after filing the list, ap- 
plied for the attachment and sale of such properties. Tho judgment-deb- 
tor contended execution was barred by limitation. Held that the omission 
to file on the 8th July the list describing specifically the properties sought 
to be attached, was a mere defect of description which could be remedied 
under sec. 245 of the Code of Civil Procedure by allowing an amendment 
to be made ; and further that the two applications of the 8th and 24th 
July should be considered as one entire application dating from the date of 


the 8th July. Syud Mahomed v. Syud Abedoollah (12 C. L. R,, 279) fol- 
lowed.—I. L. R., 14 Cal. 124. : 


Under the Civil Procedure Code (Act VIII of 1859) an application to 
the Court to continue the attachment of immoveable property, but to stay 


the sale of it, held to be a proceeding to keep in force the decree.—-2 Madr. 
218, 


A hypothecation bond executed in 1878 by the husband (decensed) of 
defendant No. 1 to secure a debt due by him to a partner of the plaintiff was 
assigned to the latter in 1888. In 1882 the plaintiff, who was aware of 
the existence of this instrument, brought the land comprised in it to sale 
in execution of a money decree obtained by him against the executant, and 
defendant No. 3 became the purchaser. At the time of the sale the plain- 
tiff gave no notice of the existence of the encumbrance. In a suit to re. 
cover the principal and interest due on the hypothecation bond :—Held, 


that the plaintiff was estopped from recovering the secured debt against 
the land.—-15 Madr. 412. 


Application was made for the attachment, in execution of a decree, of 
a muafi holding belonging to the judgment-debtor. The numbers and areas 
given in such application as the numbers and areas of the lands comprised 
in such holding were the numbers and areas of certain revenue-paying 
lands, and were not the numbers and areas of any lands held as muafi by 
the judgment-debtor. The order of attachment described the property as 
described in the application for attachment. The judgment-debtor having 
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alienated by sale a muafi holding belonging to him, the decree-holders 
sued to have such alienation set aside as void under the provisions of sec. 
276 of Act X of 1877. Held that, having regard to the description given 
in the application for attachment and the order of attachment, it could not 
be said that the muafi holding alienated by the judgment-debtor was under 
attachment at the time of the alienation, and its alienation was therefore 
not void under sec. 276 of Act X of 1877. Held also that the material mis- 
description of the property in this case in the order of attachment protect- 
ed the alienees, who were bona fide purchasers, from having the alienation 
sot aside as void under sec. 276, as the attachment could not, under the cir- 
cumstances, bo held to have been “ duly intimated and made known’ as 
required by that sec.—3 Al. 698. 

With reference to the question whether the whole joint family proper- 
ty or only the interest of the father therein is liable under a decree obtain- 
ed against a Hindu father, held that where there is nothing to show any 
limitation of the extent of the interest sold, whether the sale took place in 
execution of a decree on a mortgage or of a simple money decree, it may 
be presumed that the family property and not the mere undivided share 
of the father was sold. Pem Singh v, Partab Singh referred to. The speci- 
fication required by sec. 237 of the Civil Procedure Code, of the judgment 
debtor’s share or interest in immoveable property sought to be attached 
should state distinctly whether it was the judgment-debtor’s undivided 
share, or the family property in which the judygment-debtor had an un- 
divided share, which was sought to be attached, and should also specify 
what that family property was. Ifthe specification merely referred to the 
judgment-debtor’s share and interest in what was the family property, the 
Court would hold, unless something to the contrary appeared, that the sale 
was of that share and interest only.—14 Al. 190, 


See I. L. R., 7 Cal. 556 and )7 Cal. 631, noted under sec. 230. 


238. If the property be land registered in the Collector’s 
When application must Office, the application for attachment 
be accompained by extract shall beaccompanied by an authenticated 
from Collector's register. = extract from the register of such office, 
specifying the persons registered as proprietors of, or as posses- 
sing any transferable interest in, the land or its revenue, or as 
liable to pay revenue, for such land, and the shares of the 
registered proprietors. 
C.— Of staying Execution. 


239. The Court to which a decree has been sent for 
When Court may stay @xecution under this chapter shall, upon 
‘eution. sufficient cause being shewn, stay the 

execution of such decree for a reasonable time, to enable the 
judgment-debtor to apply to the Court by which the decree 
was made, or to any Court having appellate jurisdiction in 
respect of the decree or the execution thereof, for an order 
to stay the execution, or for any other order relating to the 
decree or execution which might have been made by such 
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Court of first instance or Appellate Court if execution had 
been issued thereby, or if application for execution had been 


made thereto ; 


and, in case the property or personof the judgment- 
debtor has been seized under an execution, the Court which 
issued the execution may order the restitution or discharge of 
such property or person pending the result of the application 


for such order. 
Notes. 


This section applies to Provincial Small Cause Courts. 

A Principal Sadr Amin is competent, under sec. 290, Act VIII of 
1859, to allow the stay of execution of u decree of the High Court on ite 
original side for a sufficient time to enable the judgment-debtor to make 
his application to the High Court for a new trial, on the ground that the 
decree had been obtained ex parte without his knowledge.—8 W. R., 202. 


A party appealing against a decree, which directs him to pay money, 
may obtain stay of execution of the decree, so far as it directs payment, on 
his lodging the amount in Court, unless the other party gives security for 
the repayment of the money in the event of the decree being reversed. If 
such security be given by the successfal party, then stay of execution 
should not be granted.—I. L. R., 13 Bom. 241. 


It is not open to the Court to refuse to execute a decree against which 
no appeal has been preferred, and the time for appealing against which has 
expired.— 10 Cal, 817. 

Where a decree passed by a Court governed by the Code of Civil Pro- 
cedure is sent for execution to another Court in British territory likewise 
governed by the Code, it is not open to the latter to refuse to execute it, 
on the ground that the former had no jurisdiction. In case of doubt, the 
Court where execution is sought may adjourn the execution: proceedings in 
order to enable the party interested to make an application to the Court 
passing the decree, and thence, if necessary, to the higher Courts of the 
same province in their turn.—7 Bom, 481. 

Where a Court in one district transfers a decree for execution to a 
Court situate in another district, it is beyond the jurisdiction of the Court 
executing the decree to question the correctness or propriety of the order 
under which the decree was sent Court to such for execntion. Where, in the 
opinion of the Court, sufficient cause has been shown against the execution 
of a decree transferred for execution, the Court executing the decree should 
follow the procedure prescribed by sec. 239, of the Code of Civil Procedure. 
—5 Cal. 736 ; 21 W. R., 141, 219. 


240. Before passing an order under section 239 to stay 
Pe execution, or for the restitution of pro- 

Power to require secu- ° ° 
rity from, or impose condi- perty or the discharge of the judgment- 
tions upon, judgment-deb- debtor, the Court may require such se- 


ive curity from, or impose such conditions 
upon, the judgment-debtor as it thinks fit. 


Note.—This section applies to Provincial Small Cause Courts. 
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241. No discharge under sec. 239 of thes property or 
Liability of judgment. Person of a Judgment-debtor shall pre- 
debtor discharged,to be ree ventit or himfrombeing re-taken in exe- 
sehen: cution of the decree sent for execution. 
Note.—This section applies to Provincial Small Cause Courts. 
242. <Any order of the Court by which the decree was 
passed, or of such Court of appeal as 
Order of Court which ° : : : 
passed decree or of Appel aforesaid, in relation to the execution of 
late Court to be binding such decree, shall be binding upon the 
mpen Coote pee Court to which the decree was sent for 
execution. 
Note.—This section applies to Provincial Small Cause Courts. 


243. If a suit be pending in any Court against the 

ee eT nT holder of a decree of such Court, on the 

ing suit’ between decree. part of the person against whom the de- 

holder and judgment-deb- cree was passed, the Court may (if it 

is thinks fit) stay execution on the decree, 

either adsolutely or on such terms as it thinks fit, until the 
pending suit has been decided. 


Notes. 

This section applies to Provincial Small Cause Courts, 

No appeal lies against an order under the last clause of sec. 209 of the 
Code of Civil Procedure, staying the execution of a decree. The High Court, 
however, in the exercise of its extraordinary jurisdiction, will examine the 
judicial propriety of such an order. Where a Subordinate Judge, in 
consequence of a fresh suit by the plaintiff, stayed the execution of a decree 
which was passed in the defendant’s favour for costs, the High Court, in 
exercise of its extraordinary jurisdiction, reversed the stay-order.—i1l Bom. 
H.C. R., (A. C.) Lol. 

Sec. 209 of Act VIII of 1859 provides that, whenever a suit shall be 
pending in any Court against the holder of a decree of such Court by the 
judgment-debtor, the Court may, if it appears just and reasonable to do so, 
stay execution on the decree, either absolutely or on such terms as it may 
think proper, until a decree shall be passed in the pending suit. Any 
Court, to which a decree in transmitted for execution, can, uncer the sec- 
tion, stay execution, notwithstanding that the suit pending between the 
judgment-debtor and the holder of tne decree is pending in such Court, 
and not in the Court which transmitted the decree.—t N.-W. P. H.C. 
R., 181. 

A decree-holder having attached the property of bis judgment-debtor 
in execution, the latter applied for a stay of execution until the decision of 
@ pending suit brought by him against the judgment-creditor. The Court 
allowed the application, continuing the attachment on the property, and 
struck the execution case off the file. The decree-holder appealed to the 
High Court. Held that no appeal lay.—I. L. R., 9 Cal. 214; 12 C. L. 

*) e 


See 10 Cal. 817, noted under sec. 239; 10 Al, 889, noted under sec. 
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D,.— Questions for Court executing Decree. 


244. The following questions shall be determined by 
Questions to be decided Order of the Court executing a decree, 
by Court executingdecree. gnd not by separate suit (namely) :— 

(2) questions regarding the amount of any mesne-profits 
as to which the decree has directed inquiry ; 

(6) questions regarding the amount of any mesne-profits 
or interest which the decree has made payable in respect of 
the subject-matter of a suit, between the date of its institu- 
tion and the execution of decree, or the expiration of three 
years from the date of the decree ; 

(ec) any other questions arising between the parties to 
the suit in which the decree was passed, or their representatives, 
and relating to the execution, discharge, or satisfaction of 
the decree, or to the stay of execution thereof.* 


Nothing in this section shall be deemed to bar a separate 
suit for mesne-profits accruing between the institution of the 
first suit and the execution of the decree therein, where such 
profits are not dealt with by such decree. 


If a question arises as to who is the representative of a 
party for the purposes of this section, theCourt may either stay 
execution of the decree until the question has been determined 
by a separate suit, or itself determine the question by an 
order under this section. Tf 

wotes. 
This section applies to Provincial Small Cause Courts. 
The lower Appellate Court held that A could not bring his suit for 
mesne-profits, after he had obtained a decree for possession in & prior suit, 
in which ‘* be not having valued his suit so as to include the claims for 


wasilat,’’? no provision had been made for mesne-profits. Decision reversed 
on special appeal. Per Kemp and E, Jackson, JJ.—1 B. LU. BR., 8. N., 3. 


A, a decree-holder, applied for execution of his decree, but was opposed 
by B, the judgment-debtor, on the ground that A had sold his decree to a 
third party, from whom it had passed to B’s son. Held that this was a ques- 
tion arising between the parties to the suit in which the decree was passed, 
and relating to the execution of the decree, and might be determined by 
order of the Court executing the decree under sec. 11 of Act VILL. of 1859. 
Per Locu and Giover, JJ.—1B L, R., S.N.,9; 10 W. R., 144. 

A,in execution of a decree of the lower Court against B, obtained 
possession of certain land therein mentioned. On appeal by B, the High 
Court reversed the decree of the lower Court, and ordered restitution of 
the property to B; but no mention of mesne-profits was made in the de- 


* This clause hag been subatitutted for the original by the Civil Procedure Code 
Amendment Act (VIL. of 1888), sec. 26 


+ This paragraph has been added by the same Act and section. 
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cree. B then sued for recovery of mesne-profits for the period qauring 
which A had been in possession. Held that such a suit would not lie. The 
question of meane-profits ought to have been decided in execution under 
sec. 11 of Act XXIII. of 1861.—1 B. L. R., (A. C.) 146; 10 W. R., 131. 


In a former suit brought for possession of immoveable property agaiust 
Jand her father, and subsequently revived against J as the represen- 
tative of her father, possession and mesne-profits were decreed against J in 
her representative capacity, while as against her, in her individual capa- 
city, the suit was dismissed. The decree-holder, after obtaining possession, 
attached and sold in satisfaction of his decree for mesne-profits J’s private 
property, notwithstanding her objections,and himself became the purchaser, 
but never obtained possession. ‘This sale, ordered on the 8th October 1863, 
was confirmed by the Judge on 15th March 1864. The present suit was 
brought by J for confirmation of her possession of her private property by 
cancejlation of the execution-sale. Held (MACPHERSON and GLover, JJ., dis- 
senting) that such suit was maintainable, and that J, in her individual 
capacity, was not a party to the suit in which execution issued, within 
the meaning of sec. 11 of Act XXIII. of 1861.—2 B.L R., (F. B.) 73; S. 
C.,11 W.R, (CF. B) 1; 12 W. R., 201. 

When money has been taken in execution of a decreo which is subse- 
quently reversed or modified, no fresh suit will lie for its recovery ; the 
matter must be enquired into by the Court which passed the decree as a 
question arising between the parties relating to the execution of such de- 


cree,— 4 B, L. K., App. 64; 2 W. R., 275; 4 W. R., 66. 


Where, in a suit for land, the Court decreed to the plaintiff possession 
of the land, but made no decree in respect of mcsne-profits, held that the 
plaintiff could not, under sec. 11 of Act XXIII. of 1861, obtain an order, 
from the Court executing his decree, declaring him entitled to any or 
what amount of mesne-profits. Under sec. 1L the question muat relate to 
something comprised in the decree.—4 B. L. R., (A. C.) 111; 18 W. KR, 11; 
18 W. R, 122; 25 W. R., 327. 


The plaintiff brought a suit for possession of land with mesne-profits, 
The suit was dismissed. He appealed on the question of possession only, 
and obtained a decree for possession without any mention of mesne-profits ; 
and afterwards, in execution of the decree, he obtained possession of the 
land, Held that the plaintiff could afterwards bring his suit to recover 
mesne: profits. from the date of decree for the period of six years next be- 
fore the commencement of the suit, exclusive of the period during which 
the plaintiff was in possession. Secs. 2, 7 and 196 of Act VIII of 1859, 
and sec. 11 of Act XXIII of 1861, were no bar to such suit.—4 B. lL. R., 
(F. B.) 113; 13 W.R., (F. B.) 15. 

A, a judgment-debtor, paid to B, the decree-holder, a sum of money by 
way of compromise, in full satisfaction of the decree. B failed to certify 
this payment to the Court, and afterwards executed her decree for the full 
amount. Ina suit by A against B for recovery of the amount previously 
paid out of Court in satisfaction of the decree, held that, notwithstanding 
gzec, 11 of Act XXIII of 186), the suit was maintainable.—5 B. L. R., 223 ; 
13 W. R., (F. B.) 69, Overruling 3 W. R., S, C. C. Ref. 3. 

When the Privy Council declares an appellant entitled to real property 
of which he was out of possession, and directs the High Court to make the. 
inquiry necessary to ascertain what is comprised therein, and to proceed in 
the suit as upon the result of such inquiry may appear to be just, the High 
Court, on being applied to for execution, ought, besides giving possession, 
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to ascertain and award the mesne-profits up to the date of giving posses- 
sion, An appeal will lie as of right from the order of a single Judge of 
the High Court as to execution of a decree of the Privy Council where 
the property is over Rs. 10,000. 5B. L. R, 605. S.C. 14 W.BR., (P. ©.) 
23; 13 Moore’s I. A., 490. 

B sued his brother © for possession of certain lands. B and C came to 
an amicable settlement, one of the terms of which was that ©, duriug his 
life, should retain possession of certain of the lands, and that, after his 
death, they should pass to B. A decree was given in accordance with the 
terms of the compromise. On C’s death, his widow refused to put Bin 
possession of the lands. B sought to obtain possession of the lands with 
mesne-profits by exeeuting the decree under the compromise against C's 
widow, Held that he ought to proceed by regular suit.—6 B. L. R., App. 
142; 14 W. R., 485. 

A sued for possession of certain lands, to which he alleged he was en- 
titled as wussee (executor) under a wusseeutnamah (will), and which B had 
fraudulently, during the minority of himself and his brother, caused to be 
put up for sale under a decree, the execution of which was barred by lapse 
of time. B had become the purchaser at such sale, Held that a suit would 
not lie for the purpose of having it determined that the execution of B’s 
decree was barred.—11 B. L. R., 42; 20 W. R., 5. Seed B. L. R., 68; 13 
W.R, 273; 23 W. R., 257; 24 W. R., 45. 

The decree of the High Court affirmed under the circumstances of the 
case : but held (contrary to the opinion of the majority of a Full Bench) : 
—Where a decree against a person in a representative capacity has been 
properly passed, aud proceedings have been taken under it to obtain exe- 
cution against the party in his reprentative character, he is a party to the 
suit with respect to any question which may arise between him and the 
other parties relating to the execution of the decree within the meaning of 
Act XXIII of 1861, sec. 11.—11 B. L. R., (P. C.) 149; 18 W. R., 185; 20 
W,.R., 162. 

Where a party who bas obtained a decree for land takes possession by 
his own act, and not by the act of the officer of Court, of more land than 
the decree gives him, held that a sait will lie to recover back possession of 
any land taken in excess of the decree.—12 B. L. R., 201; 12 W. BR. 85. 


The plaintiff (special respondent) sued to recover certain lands under 
the following circumstances: The defendant (special appellant) held a 
decree for the recovery of certain lands from the plaintiff within certain 
boundaries specified in the decree. In execution of that decree, the present 
defendant (then the decree-holder) took possession of the lands in dispute, 
averring that they were covered by the decree. This possession was given 
through an officer of the Court. ‘Thereafter, the present plaintiff (then the 
judgment-debtor) appeared before the Court which has jurisdiction to exe- 
cute the decree, and complained that the present defendant had illegally 
taken possession of the lands, because they were not covered by the 
decree, The Court determined that the decree did cover the lands, and 
rejected the application. The plaintiff then sued to recover possession of the 
lands, which was, as alleged, wrongly taken under the defendant’s decree. 
Held that the suit would not lie. It was a question arising between the 
parties, and related to the execution of the decree, under sec. 11, Act XXIII 
of 1861. Such question, therefore, should be determined by the Court exe- 
cuting the decree, and not by a separate suit. 12 B. L. R., 203 note; 12 B. 
L. R., 207 note. S. C. 12 W.R., 85. See W. R., 1864, 208; and W. R., 
1864, 247. 
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Where something has been done wholly contrary to what the decree 
ordered, it cannot be considered as an act done in the execution of the 
decree. In this case the decree was to lower a bund to the proper height, 
and that height was to be regulated according to the papers of the Munsif, 
If, in addition to lowering the embankment to the proper height, whatever 
it was, holes have been cut, or breaches made, in the embankment, so 
lowered, it was not done in execution of the decree, which ordered the em- 
bankment to be lowered—not that the embankment, when lowered, should 
be rendered useless by having holes or breaches made in it. Upon the above 
facts it was held that a suit would lie for trespass.—12 B. L. R, 208 note ;s 
11 W. R., 516, See also 3 B. L. R.,(A C.) 413 ; 12 W.R., 329. 


The plaintiffa obtained a decree against B in the Subordinate Judge’s 
Court. Sometime afterwards B recovered a decree in the Munsif’s Court 
against the plaintiffs, The plaintiffs thereupon applied for the attachment 
of this decree in satisfaction of their own against B, Before attachment, 
however, B assigned her decree to C. On O trying to execute B’s decree 
against the plaintiffs, they brought the present suit for a declaration of 
their right to have a set-off made of the two decrees, Held that such a 
suit would not lie.—13 B. L. R., 489; 22 W. R., 235, 


In a previous suit brought hy S, the present appellant, against M to 
recover possession of certain land, H and others, claiming to be the owners 
of the property, asked leave to come in and defend the suit, which leave 
was refused. The suit was dimissed, and S appealed, and in her appeal 
she named H and hisco-sharers as respondents, and a notice was consequently 
served upon them in the usual form. H and his ccesharers did not appear, 
and the judgment of the first Court being reversed, a decree for recovery of 
possession was given on 2nd November 1868, in which they were included, 
Subsequently H and his co-sharers broaght a suit to have their title to this 
very property declared, one of the defendants being S herself. H and the 
other plaintiffs obtained a final decree declaring their title to the lands claim. 
ed by them on 3lst December 1870. Whilst this second suit was pending, 
S took proceedings in execntion of her former decree to recover a sum of 
Rs. 375, awarded her by that decree either for costs or mesne-profits (it 
was not clear which), whereupon D and his co-sharers, in order to prevent 
a sale of the property, deposited in Court the amount claimed under protest, 
and S received that amount on account of her decree. D and his co-sharers 
now brought the present suit against S to recover the amountso paid. The 
Court of first instance gave the plaintiffs a decree, which was affirmed on 
appeal. S appealed to the High Court. Held that, as D had not been made 
a party to the first suit (Sv. M), he was entitled to recover from § the 
sum received out of Court by S.—13 B. L. R., App. 17. 


In construing the provisions of sec. 11, Act XXITI of 1861, not with- 
standing certain earlier decisions to a contrary effect, all the Indian High 
Oourts have now recognized it to be settled law that, where the decree is 
silent touching interest, or mesue-profits, subsequent to the institution of 
the suit, the Court executing the decree cannot, under the section in ques- 
tion, assess or give execution for such interest or mesne-profits, but that the 
plaintiff is at liberty to assert his rights thereto by a separate suit, The 
Judicial Committee of the Privy Council, although of opinion that, if the 
matter had been res integra, the provisions of the section might have ad- 
mitted of a different interpretation, being unwilling to run counter toa 
long and concurrent course of dicisions of the Indian Courts in what is 
really a mere matter of procedure, accepted this construction of the law as 
binding. The plaintiff obtained a decree for the pogsession of certain lands 
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with mesne-profits up to the date of suit. No claim was made in the plaint 
for mesne-profits accruing due after the date of suit, and the decree was 
silent in respect thereof, An appeal against the decree having been brought 
by the defendant, execution was from time to time stayed by the Court on 
the defendant giving security to abide the event of the appeal, for the exe- 
cution of the decree, and for payment of the mesne-profits accruing, while 
the plaintiff remained out of possession. The decree having been confirmed 
on appeal, the plaintiff applied for execution in respect of the interim 
mesne-profits. Held in the Court below that, as these were not provided 
for by tho decree, they could not, under sec. 11, Act XXIIT of 186], be 
awarded in execution, but must be made the subject of a separate suit. Held 
by the Judicial Committee that the proceedings, whereby the defendant 
led the Court to stay execution, and continue him in possession, laid him 
under an obligation to account in the suit for the mesne-profits which he 
engayed to pay; and that this obligation was capable of being cuforced by 
proceedings in exccution, notwithstanding the construction given by the 
Court to sec. 11; since even if the dcferdant’s liability to account were not 
to be considered “a question relating to the executing of the decrce” with- 
in the meaning of the section, he was, in any case, precluded by the ordi- 
nary principles of estoppel from contending that the mesue- profits in ques- 
tion were not payable under the decree. Where a Court has a general ju- 
risdiction over the subject-matter of a claim, parties may be held to an 
agreement that the questions between them should be heard and determin- 
ed by proceedings contrary tothe ordinary cursus curie.—15 B. L. R,, 
383; L. R., 27. A. 219; 24 W. R., 198. S.C. in High Court, 7 M. H. 
Cc. R,97;1N.-W. P. H. C. R., 167; Ed. 1873, 246 ; 22 W. R., 160; 25 W. 
R., 210. 

A regular suit will lie at the instance of one decree-holder against 
arother for a refund of money that has been erroneously paid away to the 
latter contrary to the provisions of sec. 270 of Act VIII of 1859.—B. L. 
R., Sup. Vol., 1022 ;9 W. R., 515. See 3 N.-W. P. H.C. R., 164, 


Even with the permission of the Civi] Court a separato suit cannot be 
brought for mesne-profits between the institution of the original suit and 
the execution of the dccree thereon. Act XXILIT. of 186], sec. 11, commen- 
ted on.—1l M. VW. C. R., 453; 2 M. 1. C. R., 435. 

Plaintiff owed defendant a judgment-debt. Fle paid the debt, but not 
through the Court. Defendant then fraudulently applied to the Court to 
execute the decree, and the Court, being debarred by sec. 206 of the Code 
of Civil Procedure from recognizing payment made otherwise than through 
it, executed the decree by making the plaintiff pay again the sum decreed, 
Plaintiff sued to recover the amount overpaid. Held by the majority of the 
Court (Scoruanp, C.J,and Innes, J., dissenting) that such a suit is not 
maintainable.—3 M. H. C. R, 183; 1. L. R., 1 Madr. 203. 


The words in sec. 11, Act XXIII. of 1861, “ questions arising between 
the parties to the suit,” cannot be limited to questions arising between 
those who were parties to the suit at the date of the decree; but, after de- 
cree, the representative of a decree-bolder, or the representative of a de- 
fendant against whom an execution is sought under secs. 210 and 216 of 
the Code, become parties to the suit for the purpose of execution, and ques- 
tious arising between them are questions arising between the parties to the 
suit within the meaning of sec. 11 of the amending Act.—3 M. H.C. 
R., 263. 

A plaintiff in possession under a decree for land and mesne-profits ap- 
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plied for further execution as to mesne-profits, and obtained an order from 
the Court of first instance (the District Munsif’s Court). This order was 
reversed by the Appellate Court (the Civil Court leaving it still open to the 
Court of first instance to make a farther order). Plaintiff, however, instead 
of applying again for execution, instituted a fresh suit for mesne-profits in 
the Civil Court. The Civil Judge rejected the plaint. Held that sec. 11 
of Act XXIIL. of 1861 warranted the rejection of the plaint, on the ground 
that the mesne-profits to which plaintiff laid claim in the suit were payable 
in respect of the subject-matter of the former suit.—3 M. H.C. R., 287. 

Where no liability to mesne-profits is imposed by a decree, sec. 11 of 
Act XXIII, of 1861 does not give a power to extend the relief granted 
by the decree in respect of the right to mesne-profits, but only to determine 
questions regarding the amouut thereof when the right thercto has been 
ascertained by the decree.—4 M. H. C. R., 257. 

A suit does not lie to enforce a liability specifically by the decree of a 
Civil Court in the mofussil, the right of suit in such case being taken away 
by sec. 11 of Act XXIII. of 1861.—4 M. H.C. R., 453. 

The plaintiff sued to recover certain land of which the defendant ob- 
tained possession in execution of a decree in a former suitin which the 
plaintiff was a defendant, although it was not part of the land mentioned 
in the plaint or decree in the former suit. Jfeld that the plaiutiffi’s suit 
could not be maintained, and that his only remedy for the wrongful dis- 
possession was a proceeding under sec. 11, Act XXIIT, of 186)}.—5 M. H. 
C. R., 185. 

The ancestors of the plaintiff bronght a suit in 1821 before the Re- 
gistrar of the Adalat Court to eject the defendaut’s grandfather from a 
piece of ground. The Registrar found that the defendant was a tenant 
under the plaintiff at a monthly rent, and the Court decreed that defendant 
should remain in possession so long as he should continue to pay the rent 
regularly, and that, in default of payment, the plaintiff should be placed in 
possession. An attempt to obtain possession in execution of that decree in 
1861 failed, and the plaintifE brought a suit to recover possession with 
arrears of rent. Held that sec, 11, of Act XXIII.of 1861 precluded the plain- 
tiff from maintaining the suit.—d M. H. C, R., 375, 

By the terms of a decree passed by the District Munsif, the plaintiff 
was declared entitled to the possession of certain land together with the 
crops upon it. The plaintiff asked for execution of the decree in respect of 
the land and the crops which he alleged had been unlawfully taken away 
by the defendants, and possession of the land was given to the plaintiff, 
but he was referred to a separate suit for the dumage sustained by him by 
reason of the removal of the crop. ffeld that 10 separate suit could be 
maintained, but the plaintiff’s remedy was by a proceeding in execution 
under sec, ll of Act XXIII. of 1861 (Civil Procedure Code).—6 M. H.C. 
R., 13. 

Suit brought to recover the amount to which plaintiff was entitled 
under a decree passed in favour of himself and defendant as co-plaintiffs in 
a former suit. [It appeared that defendant purchased the property sold in 
execution of the decree, and that the price for which the sale took place 
was sufficient to satisfy the decree. Instead of paying the purchase-money 
into Court, defendant, with the knowledge and assent of plaintiff, retained 
the whole sum upon the understanding that he should give the Court are- 
ceipt for himself and on behalf of plaintiff, and afterwards pay to plaintiff 
his portion of the amount decreed. Accordingly defendant presented a 
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petition to that effect, and obtained a certificate confirming the sale. De- 
fendant having failed to pay plaintiff his portion, the present suit was 
brought. Upon these facts, it was held in special appeal that the decree 
was satisfied by sale of the judgment-debtor’s property, and that the exe- 
cution-proceedings were completely at an end, the defendant having been, 
by the assent of the plaintiff, made his agent for the acknowledgment of 
the satisfaction of the decree, No subsequent application under the decree 
could have been entertained by the Court which executed it. Therefore 


plaintiff’s claim was not a matter determinable under sec. 11 of Act XXIII 
of 1861.—6 M. C. BR, 304; 17 W. R., 14. 


Held that a question raised for the first time between the parties toa 
decree, at the time of its execution, although not expressly reserved in that 
decree for detcrminution at the time of its execution, may be inquired into 
and determined by the Court executing the decree under sec. 11 of Act 
XXII1. of 1861.—2 Bom. H. C. R., (A. C.) 393 ; 2nd Ed. 37). 


Where a decree awarding possession of immoveable property is silent 
as to mesne-profits accruing between the filing of the plainé and the execu- 
tion of the decree, the Court exccuting the decree has no power to award 
such; the proper course for the plaintiff to adopt under such cireumstancea 
is toapply to the Conrt which passed the decree for areview, or else to file 
a separate suit. Jiva Patil e, Melukji Anant Nathina (3 Bom. H. C. B., 
A. C., 31) overruled.—4 Bom. H, C. R., CA. C.) 181; 4 W. R., 92. 

N obtained a decree against A for certain lands, and was putin pos- 
session of them in execution of the decree, On appeal, the decree against 
A was reversed, and the lands were accordingly restored to him, but no 
provision was made as to the mesne-profits received by N when he was 
in possession of the lands under the decree of the lower Court. In a@ suit 
brought by A agaiust N to recover such inesne-profits, it was held that the 
suit wonld lic, and was not prohibited by sec. 11 of Act XXIII. of 1861.— 
5 Bom. H.C. R, (A. C.) 74. 

When a suit is brought to recover possession of immoveable property, 
and the decree does not provide for the mesne-profits that accrued during 
the suit, a scparate suit may be maintained for them. Where, however, it 
can be shown that the omission in the decree to provide for mesne-profits 
was the deliberate act of the Court, the defendant may set that up as a de- 
fence in the separate suit.—6 Bom. H. C. R., (A. C.) 109. 


In a suit for mesne-profits (not being a suit for land and ita mesne-pro- 
fits} interest on mesne-profits cannot be recoveret? —9 Bom, FH.C.R.,(A. C.) 7. 


A obtains possession of property under a decree, The decree is sub- 
sequently reversed, -Zeld, lst, that A must restore the property itself, or 
its actual value as determined by evidence, and not the amount for which 
it may have been sold ; and, 2ndly, under sec. 11 of Act XXIII. of 1861, 
that a claim for its restoration need not be the subject of a separate suit, 


but may he enforced in a miscellaneous proceeding.—10 Bom. H. C. R., 
(A. C.) 297. 


Plaintiff’s father purchased a house on the llth June 1854 at a sale 
made under a decree against G D, but was not put into possession of it. 
Accordingly, in 1866, he obtained a decree for possession, which, however, 
was never executed. The defendant, in 1870, obtained possession of the 
house by another sale made in execution of another decree against GD. The 
present suit was institated by plaintiff in 1871. Held that, not only was 
the remedy on the cause of action which accrued in 1854 and the decree 
of 1866 barred, but also that Act XXIII. of 1861, scc. 11, provented the 
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‘plaintiff from bringing a new suit on the fresh cause of action accruing to 
him under the decree of 1866, as that section ‘ took away from the parties 
to the suit the right to raise by a fresh suit any question astotheir rights 
and liabilities under the decree.” Ranganasary v. Shappani(5 M. H, R., 375) 
followed.—10 Bom, H.C. R.,(A. C) 433. 

An application to the Court, passing a decree for possession in favour 
of the heirs of a mortgagee for further execution thereof, by taking an ac- 
count, is not the proper mode for the mortgagor to redeem the mortgaged 
lands and to recover possession thereof. The proper course for a mort- 
gagor who seeks for an account and redemption, or for redemption alone, is 
to.bring an independent suit for that purpose. Janoji v. Byankatesh (2 
Bom. H. C. R., 371) overruled.— 12 Bom. H.C. R., (A. C,) 160. 

A mortgagee was pat into possession of the mortgaged property, urder a 
decree obtained by him against the mortgagor, to the cffect that the mort- 
gagee should remain in possession until the mortgage-debt was paid, The 
mortgagor subsequently paid into Court the money due under the mortgage- 
decree, and applied to be restored to the possession of the mortgaged proper- 
ty. Both the lower Courts granted the mortgagor’s application. On special ap- 
peal, held (following the decision of the Full Bench in Ravji Shivram Joshi e. 
Kaluram Maluckchand, 12 Bom. A, C. 160) that snch an application was 
not the proper mode for tho mortgagor to redeem the property and to re- 
cover possession from the mortgagee, the previous decree for possession 
having been fully executed when the mortgagee was put into possession.— 
12 Bom. H. C., (A. C.) 163. 

A suit will, notwithstanding sec. 206 of Act VIII. of 1859, lie for 
damages for an alleged breach of contract in not certifying to the Court 
@ payment of money in satisfaction of a decree, made out of and not through 
the Court, in consequence of which the same was fraudulently recovered a 
second time by the person omitting tocertify the said payment,—1 N.-W. 
P. H.C. R., 155; Ed, 1873, 237.8. C., Agra H.C. R., (F. B.) Ed. 1874, 185. 

A claim for damages for injury to certain goods belonging to plaintiff, 

but attached by the defendant in execution of a decree held by him against 
the plaintiff, pending such attachment, through the alleged negligence of 
the defendant, is a matter which should be determined by a sepnrate suit, 
and not by the Court executing the decree under which the goods were at- 
tached.—3 N.-W. P. H.C. R., 187. 

The plaintiff held a decree against the defendants, and agreed to take 
an elephant in satisfaction, the defendant promising, if satisfaction were 
entered up, to be responsible for the value of the elephant, should it be 
claimedtand recovered by any other person, 1t was soclaimed and recovered, 
and the plaintiff sued for its value. Held that the suit was not barred by 
sec. 11 of Act XXIII. of 1861.—6 N.-W. P. H.C. R., 126. 

A decree passed for money was lost or destroyed : the decree-holder on 
suing out execufion was referred toa regular suit. Held that the existence 
of the decree and of its terms might have been enquired into in the execu- 
tion department, and that the order of the Court, to which application for 
execution was made, could not confer jurisdiction on a Court to entertain 
such a suit.—1 Agra H.C, R., 78. 

Where the object of the suit was to set aside orders passed in the 
miscellaneous department ralating to execution of decree,held that such enit 
was untenable ; sec. 11, Act XIII. of 1861, having diatinctly prohibited all 
remedy by separate suit, and the remedy provided being an appeal from the 
order complained of.—-1 Agra H. C, R., 93. 
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Where by a decree the plaintiff’s right to’a monthly allowance was 
declared, held that any failure on the part of the person bound to pay by the 
terms of the decree woald constitute a good cause of action ;s and afresh suit 
brought on the assertion of payment being withheld would not be affected 
by the provisions of sec. 11, Act XXTII of 1861.—2 Agra H. C. R, 23. 

Held that sec. 11, Act XXIII of 1861, does not apply to suits brought 
by a decree-holder to question an alienation made by the judgment-debtor, 
inasmuch as the transferee was not a’ party to the former suit, and only ques- 
tions between the parties to the suit must of necessity be determined in the 
execution department. —2Z Agra H. C. R., 180. 

Interest on a sum awarded for mesne-profits may properly be with- 
held until the date of the decree ,since the amount is not ascertained before 
that time.—Marsball’s Rep. 105; 1 Hay’s Rep. 181; 11 W. R.., 25. 

According to the practice of the native Courts in Bombay, a sum found 
due for mesne-profits was a judgment-debt and carried interest by its own 
force. On petition in the native Court after decree upon appeal in Eng- 
land, interest was awarded on the amount of mesne-profits decreed, though 
not prayed for in the plaint, or given by the decrees in India or the order 
of afirmance in Iingland.—3 Moore’sI, A. 220. 

A sold to B certain logs of timber, and 95 logs were delivered to B in 
part performance of the contract. C brought asuit against A and B, claim- 
ing the logs under another title, Peuding this suit, C entered into an agree- 
ment with D, selling him the logs in tne event of being successful in hia 
suit. The judgment of the Court of first instance was in C’s favour, and 
under such judgment D obtained possession of the logsin suit. This{judg- 
ment was on appeal reversed, LB then brought a suitin the nature of an 
action of trover against C and D for the logs and damages. The Court, 
withont entering into the merits, dismissed the suit, on the ground that it 
was not maintainable, as the same relief would have been obtained under 
the provisions of sec. 11, Act XXIII of 1861. Jleld by the Judicial Com- 
mittee, reversing such Judgment, that there had been a miscarriage, as 
that section did not apply, the suit by DB against C and D being to recover 
damages for a tort alleged to have been committed by C and D, and that 
the latter was not a party to the original suit or bound by the judgment 
in that suit.—13 Moore’s I. A., 69. 

A suit by a ryot agaiust another for damages on account of illegal 
appropriation of the produce of the land, including the royt’s profits, by 
the defendant during certain years, is not a suit for mesne-profits, and is 
therefore unaffected by sec. 11, Act XXIII of 1861, The question regarding 
amount cannot be settled in execution, but by separate suit.—3 W. B., 1. 

Mesne-profits for the period during which the decree-holder was exe- 
cuting the decree and was kept out of possession by the opposite party may 
be awarded by the Court under sec. 11 Act XXIII of 1861. It is not 
necessary to bring a separate suit.—6 W. R., Mis., 13. 

A claim for damagesin respect of injury sustained by goods while 
under attachment in execution of a decree which was afterwards set aside, 
is not a matter to be disposed of under sec. 11, Act XXIII. of 1861, but 
must be made the subject of a separate suit.—7 W. R., 45. 

A decree-holder took out execution against A and B. When B’s pro- 
perty was attached, his widow, C, came forward, and laid claim to it on the 
part of her minor son, urging that, as B was not liable under the decree, 
his property could not be sold. The objection was disallowed and the pro- 
perty was sold. Held that sec. 11, Act XXIII of 1861, did not prevent C 
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from suing to set aside tbat sale, and recover B’s property, on the ground 
that B was not liable under the decree.— 7 W. B., 361. 


The words “ party to a suit” in sec. 11, Act XXIII. of 1861, include the 
heirs, assignees, and representatives of such party, and consequently give 
the purchaser of a decree all the rights of appeal, &c., which his vendor 
had.—8 W, R., 197; 10 W. BR., 205. 


The plaintiffs wore held entitled to interest on mesne-profits.—8 W. 
R., 322. 


Sec. 206, Act VIII of 1859, does not bar a suit brought to recover 
money paid into the Collectorate as Government revenne, although the 
person on whose behalf the money was paid had an Act X. decree against 
the person paying the money, as the entire amount of the decree was even- 


tually recovered by taking out execution of the whole decree.—8 W. R., 
4.49, 


Where it is contended that the dcecree that has been exccuted is not 
the decree that was passed between the parties, but a decree modified by a 
subsequent decretal order, sec. 11, Act XXIII of 1861, does not apply, the 
question not being one relating to the oxecution of the decree and between 
the parties to the suit.—8 W. R., 506. 


Where the holder of a decree for maintenance is opposed in execution 
by the heirs of her judgment-debtors, the questions arising between them 
canuot be determined in execution, but must be tried in a regular suit. 
Quere, if the original judgment-debtor were alive, could the decree-holder 
enforce her claim for maintenance by execution without a fresh suit for 
each instalment unpaid P—10 W. R., 93. 


A Court executing a decree has no power to assess mesne-profits, un- 
less it is ordered by the decree that the mesne-profits are to bo assessed 
in execution ; and it is an essential part of a decree which orders mcsne- 
profits to be assessed in execution, to fix the period in respect of which such 
mesne-profits are to be assessed.—1)1 W. Rh, 200. 


The mesne-profits which, under the provisions of sec. 11, Act XXITT. 
of 1861, are assessable by the Court executing the decree, are only such as 
have been by the decree made payable in respect of the subject-matter of 
the suit between the date of the suit and the date of the execution of the 
decree. Any question of mesne-profits not determined by the Court making 
the decree is not properly cognizable by the Court executing the decree.— 


11 W. R., 339. 


Sums paid in execution in excess of what was the due under decree can 
only be recovered by application to the Court which executed the decree, 
not by a separate suit.—15 W. R., 160. 


Although the common practice is to make interest payable from the 
date on which the mesne- profits are assessed, interest was given in @ suit 
for mesne-profits which ought to have been paid by the defendants, but 
which plaintiffs had been made to pay, from the date when they ought to 
have been paid by the defendants.—17 W. R., 228. 


Where a decree was silent as to the plaintiff’s right to mesne- profits 
after the date of filing the suit, and did not reserve any question of mesne- 
profits for further investigation, the Court which executed the decree was 
held to have acted ultra vires in ordering an investigation into mesne-profits 
which may have accrued due pending the suit and up to the time of execu- 
tion.—19 W. R, 154, 


Sxc, 244.] CIVIL PROCEDURE CODE. 983 


A judgment-creditor having caused certain property of his judgment- 
debtor to be sold in execution, the proceeds realised did not amount to the 
full judgment-debt, Afterwards the jndgment-debt was reduced in appeal 
to a sum far below the umount realised in execution, and the judgment- 
debtor brought a suit to recover the excess moneys. Held, with reference 
to Act XXIII. of 1861, sec. 11, that the suit did not lie, but that the Court 
which was charged with the execution of the decree had full jurisdiction to 
determine the question and order a refand.—1Y¥ W. R., 413. 

Where a decree-holder in execution takes possession of more land than 
is covered by the decree, and on an objection raised, and after inquiry made, 
the excess land is subsequently relinquished, the question of wuasilat, being 
ove which arises between the parties to the suit with reference to the exc- 
cution of the decree must, under Act XXIIJ. of 1851, sec. 11, be determined 
by the Court executing the decree, and not by a separate suit.—20 W. R., 
415; 7 W. BR., 372. 

A suit to enforce a contract by which a dispute was adjasted between 
a decree-holder and judgment-debtor is not barred by Act VIII. of 1859, 
sec, 206.—22 W.R., 298. 

A decree awarding possession with wasilat from the date of suit was 
held to bo rightly construed as awarding mesue-profits until the date when 
delivery of possession should be effected, and reserving the question of the 
amount for adjustment in execution.—22 W. R., 328. 

In a suit for possession under an usufructuary mortgage, plaintiff ob- 
tained a decree which was afterwards authoritatively interpreted to mean 
that he was to get possession of the property iu order to repay himself out 
of the profits, keeping the usual accounts, and, after satisfaction of his 
claim, restore the property. Held that, under the terms of the decree, be 
was in effect required to certify, for the information both of the Court and 
of the judgment-debtors, the amouuts received and outstanding ; and that 
the Court executing the decree was bound to require from him, from time 
to time, a statement of the amount received, and could deal with the mat- 
ter under Act XXIII. of 1861, sec. 11.—23 W. &., 156. 


Where a refund is claimed of the proceeds of an execution-sale, on the 
ground that the decree has been satisfied by compromise, the matter ought 
to be tried under Act XXIII. of 1861, sec. 1], and not by regular suit.— 
23 W. R., 207. 

Certain decree-holders, having been sued successfully for possession 
by the judgment-debtors in the first Court, appealed to the High Court, 
who reversed the decision, and whose order was confirmed by the Privy 
Council. The devrec-holders on this applied for execution and for mesne- 
profits for the interval during which they had been kept out of pussession, 
Held that they were entitled to what they claimed in execution without 
bringing a regular suit, as the effect of the High Court’s decree was to re- 
place the parties iz statu quo.—23 W. R., 441, 

A suit will lie to set aside a sale made in contravention of the terms 
of sec. 64, Beng. Act VIII of 1869, the judgment-debtor not being bound to 
oppose the sale in the proceedings in execution. —25 W. R., 156. 

Although the assessment of mesne profits is reserved for the period of 
execution of decree, it is an essential part of the decree itself, and not a 
mere process in execution, and must therefore be made by a Court autho- 
rised to pass the decree,—-25 W. R., 270. 

A party who has been put upon the record, whether rightly or wrong: 
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ly, is so fara party to the suit that he has a right of appeal under Act 
AXIII. of 1861, sec. 11..—-2 0. L. R., 545. 

In execution of a decree the property of the judgment-debtor was sold, 
and on an account being taken, a certain sum therein appeariny to be due 
was paid in December 1808 to the decree-holdera. Subsequently, on the ap- 
plication of the judgment-debtor, the account was re-opened, and had been 
overdrawn by the decree-holders. In 1876 the judgment-debtor applied 
to the Court which executed tne decrce for an order forthe repayment of 
the amount overdrawn. Jeld that, while the application was not barred 
by any provisions of the Limitation Act, IX of 1871, the English doctrine 
of laches dia not apply in this country ; and, further, that the application 
had been presented in the proper Court, as required by sec. 11 of Act 
Pagar of 1861 (correaponding with sec. 244 of Act KX. of 1877),.—4 C. L. 

1p OFC. 


Interest on mesne-pi ofits may bo allowed from the commencement of 
the suit at the annual rate allowed by the Court, Hurropersaud Roy v. 
Shamapersaud Roy (I. L. R., 3 Cal. 654) followed.—6C. L. R., 357. 


A sale on the 4th March 1571, of certain property sold in execution 
of a decree obtained by A, having been confirmed on the 5th May 1878, 
notice was, on the 3lst May, received that the judgment-debtor had been 
adjudicated a bankrupt in London, and an application was made to the 
Court to abstain from dealing with bis property. All proceedings were 
thereupon stayed, and on the 8th of July 1878 the purchaser applied to 
the Court for arefund by the present plaintiffs, who were tho administra- 
tors of A, of this purchase-money, and on the 19th of the same month an 
order was made for such refund. The amount was refunded without pro- 
test by the plaintiffs who then sued the purchaser and the original judg- 
ment-debtor to recover the amount paid by them. Held that the sait would 
not lie, but that the question was one to be determined ander sec. 244 of 
the Qivil Procedure Code by the Court executing the decree.—10 C, L. R., 
573. 


K and M were brothers alleged to be joint in food, dwelling, and busi- 
ness. In a suit which was brought against K, and which was ansucces- 
fully defended by him on behalf of himself and the joint family, a decree 
for costs was passed against him. K diod after decree and the decree-holder 
in execution had K’s sons put on the record az his representatives. Certain 
property was attached in execution, and the sons objected that the property 
in question had come to them as the self-acquired property of their uncle M, 
who had died after K, and that they had inherited no property from their 
father K, Their objection was allowed by the Court executing the decree, 
and the property was ordered to be releasea from attachment, In a suit 
brought by the assignee of the decree-holder against the sons of K to esta- 
blish his right to proceed against the propertv in question in execution of 
the decree against K, held that the question of the liability of the proper- 
ty to be taken in execution in the hands of the defendant was a ‘ question 
arising between the parties to the suit in which the decree was passed or 
their representatines, and relating to the execution, &c., of the decree” 
within the meaning of sec. 244 of the Civil Procedure Code, and that the 
suit was consequently not maintainable. .The cases as to the position of 
representatives added to the suit either before or after decree referred to 
and discussed.—I. L. R., 16 Cal. 1. 


D obtained a decree against the father of A and R, Hindus, on a hy- 
pothication bond whereby certain land was pledged as_ security for 
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repayment of a loan. The decree declared the land liable to be sold for re- 
payment of the debt, Tho judgment-debtor haviug died before the decree 
was executed, A and R were made parties to the proceedings in execution, 
and the land was attached. A and R objected to the attachment, on the 
ground that their shares in the land were not liable to be sold in execution 
of the decree, as they were not parties to the suit. This objection was al- 
lowed, and D brought a suit for a declaration that the property was liable 
to be sold. That suit was dismissed on the ground that a suit for a decla- 
ration would not lie. D then sued to recover from A and R the balance 
due under the decree against their father after crediting the amount re- 
covered by the sale of their father’s share. It was objected that the suit was 
barred by sec. 244 of the Code of Civil Procedure. Held that the duty of a 
son under Hindu law to pay his father’s debt ont of his own share of an- 
cestral estate is not a matter which can be decided under sec. 244 of the 
Code of Civil Procedure. The questions contemplated by sec. 244 are those 
which relate to the enforcement of the obligation created by the decree. 
The obligation to pay the father’s debts out of the son’s share of the an- 
cestral estate is not an obligation created by a decree against the father.— 
11 Madr. 413. 

When a Munsif set aside on review an order rejecting an objection to 
the execution of a certain decree, and the District Court on appeal refused 
to interfere, held that no second appeal lay tothe High Court.—12 Madr. 
125. 

In execution of a decree the defendant, who was sued as the represen- 
tative of her deceased brother, objected under sec. 244 of the Code of Civil 
Procedure to the attachment of certain lands to which she set up indepen- 
dent title. The objection was disallowed, and the land was sold. She then 
sued the execution-purchaser to set aside the Court-sale, and obtained a 
decree against which no appeal was preferred. She now sued for posses- 
sion. Held that the suit lay, - notwithstanding the order under sec, 244. Per 
OCur.—The words ‘‘ not competent’’ in sec. 44 of the Hvidence Act refer 
to a Court acting without jurisdiction,—12 Madr. 228. 


The assignee of a decree applied for execution ; his application was 
dismissed and he was never brought on to the record as decree-holder. He 
now sued for the cancellation of the order refusing execution and for a de- 
claration of his right to execution :—Held, that the suit was not preclud- 
ed by Civil Procedure Code, sec, 244.—14 Madr. 478. 


At a sale in execution of a decree a decree-holder, who had obtained 
leave to bid, was alleged to have made a bid through his agent of Rs. 
90,000, but he shortly afterwards repudiated the bid, and did not pay the 
deposit. The property was put up for sale again on the following day 
under sec. 306 of the Code of Civil Procedure, and was in due course knocked 
down forasmaller sum. The judgment-debtor filed a petition under sec. 
293 to recover from the decree-holder the loss by re-sale ; the petition was 
rejected. On appeal, held (1) that the question at issue was one arising 
between the parties to the suit, and that an appeal lay against the order 
rejecting the petition ; (2) that the property, having been forthwith put up 
ngain and sold under sec. 306 of the Code of Civil Procedure, was re-sold 
within the meaning of sec. 293.—12 Madr. 454, 

By a sanad duly executed on the 20th August 1850, the plaintiffs’ 
father, Yeshvantrav, who was a vatandar deshmukh, appointed the defend- 
ants and their heirs hereditary vaiant gumastas, and granted, by way of re- 
muneration for their services, Re. 201 and a quantity of grain out of the 
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annnal eaéanz income in perpetuity. In consideration of certain sums obtain- 
ed from the defendants, Yeshvautrav mortgaged the vatan property to the 
defendants, who subsequently sued Yeshvantrav upon the mortgage. That 
suit was referred to arbitration, and an award was duly made, and a decree 
upon the award was obtained by the defendants against Yeshvantrav. In 
1859, execution of the decree was granted against Yeshvantrav. In 1864 
the services connected with the vatan were discontinued by Government. 
In 1871 Yeshvantrav died. The defendants, having kept the decree alive, 
sought in 1881 to execute the decree against the plaintiffs’ eldest brother, 
who filed objections, but his objections were overruled, and execution was 
ordered to issue. ‘The plaintiffs brought this suit in 1883 for a declaration 
that the defendants were no longer entitled to the allowance under the 
sanad, ond for an injunction restraining the defendants from the execution 
of the decree against the vatan. The defendants contended (inter alia) that 
the sanad could not be cancelled, Yeshvantrav baving granted it as full 
owner ; that the receipt, by the defendants, of the allowance had been ad- 
verse since 1864, when their services had ceased ; and that the execution- 
proceedings against the plaintiffs’ father and their elder brother in 1859 
and 1881, respectively, bound the plaintiffs. Both the lower Courts decid- 
ed in favour of tne plaintiffs. On appeal by the defendants to the High 
Court, held (confirming the decree of the lower Courts) that the plaintiffs 
were entitled to the declaratory decree and to the injuuction payed for. 
Although the management of the vatan was vested by the sanad in the de- 
fendants and their heirsin perpetuity under the title of gumastas, neverthe- 
less the remuneration attached to the office by Yeshvautrav was in deroga- 
tion of his successor’s rights, and was, therefore, at any rate in the absence 
of proof of custom, invalid against them. Held also that, baving regard to 
the terms of the sanad, it was in the power of the original grantor, or any 
of his successors, to determine the office and the remuneration at any time 
after the vatan services ceased in 1864, Held also that, assuming the grant 
by Yeshvantrav to be invalid as against his successor, adverse possession 
would only run against the plaintiffs from the time of his death in 187), 
and the present suit having been filed within twelve years from that date 
was not barred. Jleld further that the proceedings in execution of the 
decree of 22nd June 1859, including the order of the 18th June 1881, did 
not bind the plaintiffs, under sec. 244 of the Civil Procedure Code (Act 
XIV. of 18382), the plaintiffs not having been parties to them.—12 Bom. 80. 


Mere ignorance of the law cannot be recognized as a sufficient reason 
for delay under sec. 5 of the Limitation Act (XV. of 1877). A obtained a 
decree against B as the heir and legal representative of his deceased uncle 
©. The decree directed that the amount adjudged should be recovered 
from C’s assets in the hands of B. In execution of this decree certain pro- 
perty was attached. Bclaimed this property as his own, and sought to 
remove the attachment, but the Court passed an order confirming the attach- 
ment on the 20th November 1880. In 1881 B filed a regular suit to set 
aside this order. The suit was dismissed in 1885, as barred by sec. 244 of 
the Civil Procedure Code (Act XLV. of 1882) Thereupon B filed an appeal 
from the order in execution made on tho 20th November 1880, This appeal 
was rejected as time-barred, under art. 152 of sch. ii of the Limitation 
Act, XV. of 1877. Held that the time spent in the actual proceedings in 
the suit to set aside the order in execution might be deducted in compnating 
the delay that occurred before the appeal was filed. But the plaintiff was 
not entitled to a deduction of the time that intervened between the date of 
the order appealed against and the date of filing the suit,.—12 Bom. 320, 
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In execution of a decree ona mortgage certain property was sold which 
the plaintiff in this suit claimed as his own under a sale to himself by the 
sons of the judgment-debtor, He applied to the Court to have the sale set 
aside, bat, failing in his application, he sued both the decree-holder aud 
the auction-purchaser for a declaration of his title to the property in qués- 
tion. The Assistant Jadge held, on appeal, that the suit was not main- 
tainable, on the grounds (1) that, the greater part of the property being in- 
cluded iu the decree, the question of title ought to have been settled in 
execution-proceedings under sec. 244 of the Code of Civil Procedure (Act 
XIV. of 1882) and not by a separate suit ; and (2) that, even if the peint 
could be raised in a separate suit, the present suit was premature, as the 
plaintiff should have waited till he was dispossessed by the auction-purcba- 
ser. Held (reversing the decision of the Assistant Judge) that sec. 244 did 
not bar the present suit. It could not apply except as regards property af- 
fected by the decree, and a part of the property claimed by the plaintiff 
was not included in the decree. Moreover, the question in the present suit 
did not arise between the parties tothe former suit or their representatives. 
Held also that the suit was not premature. A person, whose property is 
sold in execution of a decree against a third party, is not bouud to wait 
till he is diapossessed by the auction-purchaser. As soon as his title is de- 
nied, he is entitled to bring his sait,—13 Bom. 34. 


A purchaser at a Court sale is not a party, or the representative of a 
party, within the meaning of section 244 of the Code of Civil Procedure 
{Act XIV of 1882 ) He is, therefore, not bound by any order in the miscel- 
laneous inquiry under section 280, 281, or 282 of the Code, Nor is he bound 
by the specifications contained in the proclamation of sale of the cluims of 
intervenors. Certain property was attached in execution of a decree. The 
defendants intervened, and objected to the attachment, on the ground that 

“they held the property on permanent tenancy. Their objection was allowed, 
and the Court made an order, directing the property to be sold, subject to 
the defendant’s rights, In the proclamation of sale, however, it was stated 
that the Court did not guarantee the title of the intervenors. The plaintiff 
purchased the property at the Court-sale. He then sued to eject the defen- 
dants. The defendants pleaded that the plaintiff had purchased, subject to 
their rights as permanent tenanfs, Both the lower Courts rejected the 
plaintiff’s claim, on the ground that he was bound by the order in the mis- 
cellaneous inquiry, which had become conclusive by reason of his having 
omitted to sue within oue year from the date of theorder. Held, reversing 
the lower Court’s decision, that the order in the miscellaneous inquiry was 
not binding on the plaintiff as an auction-purchaser.—15 Bom. 290, 


Held that the assignees of a purchaser from a judgment-debtor of 
property, the subject-matter of a decree for enforcement of bypothecation, 
were entitled to come in and protect the property from sale in execution of 
the decree by tendering the debt and costs under sec. 291 of the Civil Pro- 
cedure Code, and that the executing Court was bound to accept the money, 
and stop the sale. Held also, where the exceuting Court had refused to ac- 
cept the money, and the sale had taken place, that a suit by the assignees 
to set aside the sale and for a declaration of their right to came in under 
sec, 291 was not barred by sec. 244 of the Code.—10 Al. }. 

The defendants along with one N and C had hrought a suit against 
one A in the Civil Court at Peshawar in the Panjab, and obtained a de- 
cree on the 23rd July 1878, for Rs. 30,545-12-0, In 1881 application for 
transfer of the decree to the Court at Moradabad for execution was made 
aud it was granted, but no steps were taken thereupan. On the 12th June 
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1883 A died. On the 30th April 1884, the defendants again applied to the 
Court at Peshawar, treating their judgment-debtor as being then alive, 
for fresh certificate to execute their decree in the Moradabad district, and 
obtained it. On the 20th August 1885, they made an application to the 
District Judge of Moradabad for execution of their decree, and in it was 
stated that the application was “ for execution against Ajudhia Prasad, 
and after his death against Angan Lal, the own brother, and Durga Kuar, 
widow, and Lachman Prasad and others, sons of Ajudhya Prasad, resi- 
dents of Kundarki, and the said Angan Lal, at present residing at Umballa, 
an@ employed in the Commissariat Transport Department, judgment-deb- 
tors.’”’ It was further stated that ‘‘ the judgment-debtor was dead, and his 
heirs are living and in possession of his estate, and Angan Lal himself has 
realised Rs. 9,637-4-9 due to the deceased judgment-debtor from the Com- 
missariat Department of Calcutta, and appropriated the same ; therefore, 
to that extent the person of the said Angan Lal was liable.” Notification 
of this application was issued to Angan Lal, as also to the other persons 
mamed therein. Angan Lal objected to the application as against him, 
stating that, although he was the brother of A, deceased, yet he always 
lived separate, and carried on business separately ; and that there was no 
connection or partnership between him and the deceased judgment-debtor, 
and that he had no property of the deceasod in his possession. Further 
that, as A left issue, it was wrong to call him as heir to A, and take out 
execution-process against him. In reply to these objections the judgment- 
ereditors (defendants) did not contend that Angan Lal was the legal re- 
presentative of the deceased judgment-debtor, but treated him as a person 
in possession of a sum of money belonging to the deceased, and therefore 
liable to the extent of the sum so received by him. The Subordinate Judge, 
holding that Angan Lal was the brother of the deceased, and had realised 
the amount from the Commissariat office, which he failed to prove that he* 
paid to the deceased, ordered execution to proceed against him. Augan Lal 
then instituted this suit to set aside the order of the Subordinate Judge. 
It was contended, first, that the suit was in effect a suit under sec. 283 of 
the Code of Civil Procedure, and therefore barred as not having been 
brought within a year from the order of the Subordinate Judge; and, 
secondly, that the proceedings of the Subordinate Judge were held under 
sec. 244 of the Code, and therefore no separate suit would lie. Held that 
the first contention must fail, inasmuch as an essential condition precedent 
to a suit under sec. 283 of the Code is the making of an attachment of some 
property ; of objection being taken to such attachment ; of investigating 
being made into such objection ; and, lastly, of its being allowed or disal- 
Jowed : and these do not exist in this case. The second contention also 
must fail, as the Subordinate Judge never treated the proceedings in exe- 
cution against Angan Lal upon the footing that he was the legal repre- 
sentative of the deceased judgment-debtor. Mirza Mahomed Aga Ali Khan 
Bahadur v. Balmukund (L. R., 3 I. A. 241), Sayid Nadir Hossain v, Bipen 
Chund Bassarat (3 C. L. R., 437), were referred to.—10 Al. 479, 


Where, subsequent to a decree, a portion of the rights to which the 
deerce relates devolves either by inheritance or otherwise upon the judg- 
ment-debtor, or is acquired by him under a valid transfer, the decree does 
not become incapable of execution, but is extinguished only pro tanto. This 
rule of lawis sufficiently general to comprehend alike cases in which the 
decree 1s for money only and where it is for immoveable property. The 
rule of law against breaking up the integrity of a mortgage-security 
is arule aiming at the protection of the mortgagee, and is not applicable ta 
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cases where the morigagee himself has acquired the ownership of a por-. 
tion of the mortgaged property. Disputes as to the legality of the pur- 
chase by judgment-debtors of the rights of some of the decree-holders in 
the property to which the decree relates, and the extent of the share ac- 
quired under the purchase, are questions falling within the purview of cl. 
c. of sec. 244 of the Code of Civil Procedure, and must be determined by 
order of the Court executing the decree, Banarsi Das v. Maharani Kuar 
(I. L. R,5 Al. 27), Wise v. Abdool Ali (7 W. R., 136) and Pogose v. 
Fukurooddeen Mahomed Ahsan (25 W. R., 343), referred to.—10 Al. 570. 


In a suit upon a hypothication bond athird party was made defend- 
ant, as she claimed the hypothecated property. The mortgagee obtained 
a decree for recovery of the amount of the bond, and for enforcement of 
the mortgage. In execution of the decree, the debt not being satisfied by 
sale of the mortgaged property, the decree-holder caused certain other im- 
moveable property in the possession of the third party to be attached. She 
objected to the attachment, on the ground that this property was her own, 
and was not liable to sale in execution of the decree. The objection was 
allowed, and the decree-holder then sued for a declaration that the pro- 
perty belonged to the mortgagor judgment-debtor, and was liable to attach- 
ment and sale in execution of the decree. Held that, as no claimin the 
former suit was made against the objector personally or in a representa- 
tive character, but, as regards her, the only claim was virtually for a de- 
claration that she was not entitled to the hypothecated property, the de- 
cree affected her only so far as it negatived her alleged interest in that. 
property, and, so far as it was songht to be enforced against other proper- 
ty, she was a stranger to that suit, and her objection must be taken to 
have been decided under secs. 278 and 280 of the Civil Procedure Code, 
and the present suit was rightly brought under sec. 283, and was not bar- 
red by sec. 244, Kameshwar Pershad v. Run Bahadur Singh (I. L. R,, 12 
Cal. 458) referred to. Mulmantri v. Ashfak Ahmad (I. L. R.,9 Al. 605) 
and Nimba Harishet v. Sitaram Paraji (I. L. R., 9 Bom. 458) distinguish- 
ed.—-11 Al, 74. 

B obtained an ex-parte decree for arrears of rent against S under Act 
xX of 1859, and in execution of that decree brought the tenure to seale. At 
the sale the tenure was purchased by N. 8 then brought a suit against B 
and N to set aside the sale, on the ground that the rent-decree and all exe- 
cution-proceedings taken thereunder were fraudulent, and alleging that 
B was the actual purchaser in the name of N. An objection was taken 
that the suit would not lie, and that the questions in the suit were such as 
could have been determined, and were determined, by the Court execut- 
ing the decree. Held, that neither sec. 244 of the Civil Procedure Code, 
nor the corresponding sec. 11 of Act XXIII of 1861, has any application 
to proceedings in execution of a decree under Act X of 1859, and that the 
suit, being one to set aside the sale on the ground of fraud, was maintain- 
able. Saroda Churn Chuckerbutty v. Mahomed Isuf Meah (I. L. R,, 11 
Cal. 376) distinguished.—TI. L. R., 15 Cal. 179. 

H.D. and R. D. owned a 6-anna share in certain decrees. The other 
decree-holders subsequently sold their 10-annas share to H. S. and 8S, M., 
two of the judgment-debtors, H. D. and R. D. then proceeded to execute 
the decrees, and in satisfaction thereof were allowed to receive, upon 
giving security under sec. 231 of the Code, the full 16-anna share of the 
decretal amount from H.S. and S. M., notwithstanding the objection of 
the latter on the ground of their purchase. Thereupon H. S. and 8. M. 
brought a suit for declaration of their right of purchase and the recovery 
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of a 10-anna share of the money-in the hands of H, D,avnd R. D. Held 
that the plaintiffs were entitled to the relief songht for. Held, also, that 
the provisions of sec. 258 of the Civil Procedure Code did not affect the 
suit, which was brought, not upon the allegation that the decrees were 
satisfied by the plaintiffs’ purchase, but, on the contrary, was founded upon 
the proposition that the decrees were not so satisfied. Abdul Rahiman vw. 
Khoja Khaki Aruth (I. L, R., 11 Bom, 6) referred to. Held, further, that 
the claim was not within the words “ relating tothe execution of the de- 
cree” in sec. 244 of the Civil Procedure Code, inasmuch as it did not raise 
any question in respect to the furtherance of, or hindrance to, or the man- 
ner of carrying out, the execution of the decrees,—15 Cal, 187. 


The pandaram of a mutt being empowered under adecree to nominate 
& person to be the head of a subordinate mutt, subject to the approval of 
the Subordinate Court, made a nomination and died before the Subordinate 
Court had come to a determination as to the fitness of his nominee. His 
successor in office was brought on to the record and revoked his nomination 
and made a fresh nomination. The Subordinate Court treated the fresh 
pomination as a nullity and made an order confirming the first. The pan- 
daram appealed against this order :—Held, (1) that an appeal lay against 
the order complained of ; (2) that the person, whose nomination had been 
confirmed, was a necessary party to the appeal ; (3) that the nomination 
first made was revocable for good caase, and that the fitness of the person 
nominated by the appellant should be investigated by the Subordinate 
Judge.—13 Madr, 338, 


Held sy tHe Fut. Bencu :—An objection taken by a person who has 
become the representative of the judgment debtor in the course of the oxe- 
caution of a decree to the effect that the property attached in satisfaction 
thereof is his own property, and not held by him as such representative, is 
a matter cognizable only under sec, 244 of the Code of Civil Procedure, and 
not the proper subject-matter of a separate suit by a party against whom 
an adverse order may have been passed under seca, 280 and 281 as provid- 
ed by sec. 283. Held by the majority of the Full Bench (PRinsEp, O’Kine- 
ALY, and Goss, JJ.) :—Secs. 278 to 283 of the Civil Procedure Code do not 
cover the case of any contest between parties to the suit or their repre- 
sentatives on the record of the suit in regard to the execution, discharge, 
or satisfaction of a decree. The effect of the decision between such parties 
is that the right to enforce or oppose execution is determined under sec. 
244, subject to the result of such appeal as is allowed by law. Per PrRinserp 
and O’KINgEALY, JJ. :—Section 244 should be liberally construed to prevent 
litigation.—17 Cal. 711. 


Held by the Full Bench (Petueram, C. J., Prinser, TorrrennaMm, and 
Pigot, JJ., Guoss, J., dissenting), that when circumstances affecting the 
validity of a sale in execution have been brought avout by the fraud of one 
of the parties to the suit, and give rise to a question between these parties 
such as, apart from fraud, would bs within the provisions of sec. 244, a 
suit will not lie to impeach the validity of the sale on the ground of such 
fraud, Saroda Churn Chuckerbutty v. Mahomed Isuf Meab, I. L. R., 11 
Cal. 376; Viraraghava Ayyangar vw. Venkatacharyar, I, L. R., 5 Madr. 
217; Paranjape v. Kanade, I, L R, 6 Bom, 148; and Sakharam Gobind 
Kale v. Damodar Akharam Gujar, I. L. R., 9 Bom. 468, approved ; Go- 
bind Chandra Majaomdar v. Uma Charan Sen, 1. L. BR., 14 Cal. 679, dia- 
sented from in part. Held that in such a case the judgment-debtor is en- 
titled, whether the sale has beeu confirmed or not, to make, as against the 
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person guilty of the fraud or accessory thereto, such application (if any) 
under sec. 311 as he may be entitled to make, bis time for making it being 
computed from the time when the fraud first became known to him. Held 
further, that in cases in which the decree or the purchase is made benams, 
seo. 244 does not apply, and a suit may be heid to lie to set aside the sale. 
Per Guosk, J.—An objectiou under sec, 311, or upon the ground of fraud, 
raised by the jadgment-debtor after the sale has been confirmed under seo. 
312, cannot be dealt with under sec. 244, In such a case the judgment- 
debtor is entitled upon the ground of fraud to bring a suit to set aside the 
sale, or at all events to have it declared that the sale passed no title to the 
purchaser, or that the purchaser is a trustee for him. There is no special 
provision in the Code for setting aside a sale onthe ground of frand when 
it has once been confirmed.—17 Cul. 769. 


A judgment-debtor, upon the attachment of certain land in execution 
of decrees passed against him personally by the Revenue Court, instituted 
a suit for declaration and establishment of his right to such land, not as 
his own property, but as wakf, of which he was mutavalili or trustee :—Held 
that, inasmuch as the plaintiff was not suiug in his own right, but in his 
capacity as custodian trustee, or mauager of the wakf property,and he muat, 
therefore, be taken to fill a character separate from that in which the de- 
crees were passed against him by the Revenue Court, his suit was not bar- 
ved by the provisions of sec, 244. Madho Prakash Singh v. Murli Manohar 
(1. L. R., 5 Al, 406) and Shankar Dial v. Amir Haidar (J, L. R., 2 Al. 
752) referred to.—7 Al. 36. 

The plaintiff in a suit for possession of immoveable property obtain- 
ed a decree for possession thereof, and in execution of the decree obtained 
possession of the property. This decree was subsequently reversed on ap- 
peal by the defendant. The decree of the Appellate Court was silent in 
respect of the mesne-profits which the plaintiff had received while in pos- 
session. The defendant instituted a suit to recover those profits :— Held, per 
PretugEram, O. J., OLDFIELD, BropwuRstT, and Duornorrt, J. J. that the suit 
was not barred by sec. 244, of the Civil Procedure Code the question 
raised by such suit, although it might have arisen out of the de- 
cree of the appellate Court, not “relating to the execution, discharge, 
or satisfaction of the decree,’ within the meaning of that section, (be- 
cause, at the time, no such question had arisen or was in existence), and 
therefore not one in respect of which @ separate suit is barred by that sec- 
tion. Pratab Singh v. Beni Ram (1. L. R., 2 Al. 61) distingnished by 
OLDFIELD J. 

Per Maumoop, J.—That the suit was not barred by sec, 244, the mesne- 
profits sought to be recovered not having bcen realized in execution of the 
decree reversed on appeal. 

Per Durunoit, J.—The words in cl.(c) of sec. 244, “ any other questions 
arising,” &c., should be read as ‘‘any other questions directly arising ; 
otherwise the most remote inquiries would be possible in the execution 
department.—7 Al. 170. 

Where certain property was attached in execution of a decree passed 
upon a bond against the legal representatives of the obligor, and the judg- 
ment-debtors objected tothe attachment on the ground that the property 
was not part of the obligor’s estate and liable to be taken in execution of 
the decree, but was property which they could claim in their own right :— 
Held that the matter in dispute was one between the parties to the suit in 
which the deoree was passed, and relating to the execution, discharge, or 
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satisfaction of the decree within the meaning of sec. 244 of the Civil Pro- 

cedure Code, and was, therefore, to be determined in the execution depart- 

ment and not by regular suit. Chowdry Wabhed Ali, ». Mussammat 

Jumaee 11 B. L. R., 155) Shankar Dial v. Amir, Haidar (I. L. R., 2 Al. 

752) and Nath Mal Das v. Tajammal Husain (I. lL. R., 7 Al. 36) refer- 
to. 


Per Maumoop J.—That the turning point upon which the application 
of the rule contained in sec, 244 of the Civil Procedure Code barring ad- 
judication in a regular suit depends, is whether the judgment-debtor, in 
raising objections to execution of decree against any property, pleads 
what may analogically be called a jus tertii, or a right which, although he 
represents it, belongs to a title totally separate from that which he per- 
sonally holds in such property. Kanai Lall Khan 0. Sashi Bhouson Bis- 
was (18 W. B., 102) dissonted from.—7 Al. 547. 


Where, certain property having been attached in execution of a de- 
cree, the representative of the judgment-debtor objected that the property 
had been acquired by himself and not inherited from the judgment-debtor, 
and was therefore not liable in execution, held that the question was one 
which must be decided in the execution department under sec, 244 of the 
Civil Procedure Code. Ram Ghulam v, Hazaru Kuar(I. L. B., 7 Al. 547) 
referred to.—7 Al. 733. 


Held that persons other than the decree-holders, or the persons whose 
property was sold in execution of decree, were not competent to apply to 
the Court under sec. 311 of the Civil Procedure Code to set aside the sale. 
M, in whose name property had been purchased at an execution sale which 
was improperly set aside, brought a suit to have theorder setting aside 
the sale reversed, and the sale confirmed in her favour, and for a decla- 
ration that the property was not liable to be sold in execution of a decree 
of the defendants against third persons, under which it had been attached 
and advertised for sale. Held that such a suit could only be maintained 
under sec. 42 of the Specific Relief Act (I of 1877), but that sec. 244 of : 
the Civil Procedure Code indicated the intention of the Legislature that 
such questions should be determined in the execution department, and, 
reading together the provisions of secs. 244,278 and 283 of the Code, the 
suit was premature, and therefore not maintainable.—7 Al. 583. 


After the death of a childless Hindu widow, a lessee from her of pro- 
perty which had belonged to her husband obtained against her vendees of 
part of the same property, a decree for damages for wrongfully keeping 
him ont of possession. The effect of the decision was to decree the claim 
against the estate of the widow, and to exempt from liability the judg- 
ment-debtors personally and the property which they had purchased. In 
execution of the decree the said property was sold and was purchased by 
the decree-holder; one of the judgment debtors had died during the exe- 
cution proceedings, and her son was duly impleaded as her representative, 
and he raised no objection to the attachment and sale. Subsequently this 
son sold his rights and interests in the property ; and his vendec sued the 
decree-holder to recover possession, on the ground that the decree being 
limited to the estate of the childless Hindu widow, the defendant as pur- 
chaser could not acquire by the sale any rights superior to those of the 
widow ; that those rights had expired upon her death, and left nothing to 
be sold, and that on her death the property devolved upon tho plaintiff 
vendor, and had thence passed to the plaintiff. Held that the plaintiff’s 
vendor was & party to the suit within the meaning of soc, 244 (c) of the 
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Civil Procedure Code, and that he not having objected to the sale in exe- 
cution of the decree, neither he nor the plaintiff could go behind that sale 
or claim the property upon any title which he might have asserted in the 
execution proceedings; and that the suit was barred by sec. 244, Ram 
Ghulam v. Hazaru Kuar followed. Buhori Lal v. Gauri Sahai distin- 
guished. Mulmantriv. Ashfak Ahmad, Roop ‘'Lall Dass v. Bekani Meah 
and Ravunni Menon vc. Kunju Nayar referred to.—12 Al. 73. 

B obtained a decree on a settlement of accounts made with V as trus- 
tee of a mutt. V’s title as trustee having snbsequently been negatived by 
decree, and the title of S declured, B applied to execute his decree against 
the property of the mutt, and to have S substituted as party to the suit in 
place of V.. The application was rejected by the Munsif, but on appeal the 
District Judge made Sa party, aud reserved for determination in execu- 
tion-proceedings the question whether the debt was contracted for the be- 
nefit of the mutt :—Held, that S was properly made a party, but that it 
was not open to him to raise this question in execution-proceedings.—? 
Madr. 80. 

The provisions of sec. 244 (c) of the Civil Procedure Code prohibit 
not only a suit between parties and their representatives, but also a suit by 
@ party or his representatives agaiust a purchaser at a sale in execution of 
the decree, the object of which is to determine a question which properly 
arises between the parties or their representatives, and relates to the exe- 
cution, discharge, or satisfaction of the decree. 

A judgment-debtor, whose occupancy-tenure had been sold in execution 
of a decree for money, sued the purchaser for recovery of the property, on 
the ground thatthe sale of occupancy-rights in execution of decree was 
illegal and void, being in contravention of the provisions of sec. 9 of Act 
XIT of 1831 (N.-W. P. Rent Act). Held by the Full Bench that the question 
involved in the suit was one of the nature referred to iu s5cc. 244 (c) of the 
Civil Procedure Code as determinable only by order of the Court execu- 
ting the decree, and that the suit was, therefore, not maintainable, Narain 
v. Puran (Weekly Notes, 1833 p. 218) referred to,—8 Al. 146. 

In execution of a decree certain property was sold in pursuance of an 
order under sec, 244 of the Civil Procedure Code, and purchsed by a person 
not a party to the suit, who subsequently obtained possession of the pro- 
perty. That order was subsequently set aside. In a suit by the jadgment- 
debtor to recover possession of the property from the auction- purchaser by 
setting aside the sale :—Held, that the order directing the sale had the 
force of a decree, and that the plaintiff was not entitled to the relief claimed, 
Jan Ali v. Jan Ali Chowdhry, (10 W. R., 154) followed.—11 Ca). 362, 

The defendant obtained a decree against the plaintiff as representa- 
tive of his (the plaintiff’s) deceased uncle, and in execution he attached 
the property in dispute. The plaintiff objected to the attachment, but 
his objection was disallowed, and the property was sold. The plaintiff 
did not appeal against the order disallowing his objection, but filed the 
present suit to establish his right. Both the lower Courts allowed the 
plaintiff’s claim. On appeal by the defendant to the High Court :— Held, 
reversing the decree of the Courts below, that the plaiutiff’s suit was not 
maintainable. The question raised in the present suit was one which ought 
to have been taken in the execution-proceedings in the former suit under 
sec, 244 of the Civil Procedure Code (Act XIV of 1882) ; and having been, 
as a fact, raised and decided against the plaintiff, ho could not bring a sepa- 
rate suit.—9 Bom. 458, 

25 
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In 1877 the plaintiffs aued the defendant for. possession of certain pro- 
perties, and obtained a decree. In execution of this decree, the plaintiff, 
on 12th of July 1879, obtained formal possession of the properties sued for. 
The defendant continued to remain in actual possession and occupation of 
& portion of the premises, and refused to give up possession of the same 
to the plaintiff, who served with a two month’s notice to quit in June 1881. 
The plaintiff did not evict the defendant in execution of the decree obtained 
by him against the defendant, but instituted a fresh suit for that pur- 
pose :— Held, that such a suit would lie. Semble, that the delivery of formal 
possession in execution of a decree for possession gives a cause of action, 
against a defendant who remains in occupation of the premises, which may 
be enforced in a regular suit.—11 Cal. 93. 


The provisions of sec, 244 of the Civil Procedure Code govern equally 
the procedure of the Court which passed the decree, when executing such 
decree, and the Court to which the decree is sent for execution. Cooke 
v. Hiseeba Beebee (N.-W. P. H. C. R., 1874, p. 181) referred to. 


All orders staying execution of decrees, whether passed by the Court 
which passed the decree, or by the Court to which it is sent for execu- 
tion, are “‘ questions arising between the parties to the suit in which the 
decree was passed, and relating to the execution” thereof, withiu the mean- 
ing of sec. 244 (c) of the Civil Procedure Code, and, as such, appealable, 
irrespective of the provisions of sec. 583, Kristomohiny Dossee v. Bama 
Churn Nay Chowdry (I. L. R., 7 Cal. 733) and Luchmeeput Singh »v, Seeta 
Nath Doss (I. L. R., 8 Cal. 477) followed. 


The widest meaning should be attached to clause (c) of sec. 244 of the 
Civil Procedure Code so as to enable the Court of first instance and the 
Court of appeal to adjudicate upon all kinds of questions arising between 
the parties to a decree and relating to its execution. 


There is no provision in the law which empowers the Court passing a 
decree to set aside the proceedings under which the decree-holder has al. 
ready been placed in possession in execution of his decree. The provisions 
of sec. 243 of the Civil Procedure Code, have no reference to a case in 
which execution bas already been carried out, and the decree-holder placed 
in possession of the property decreed to him.—?7 Al. 73. 


Under sec, 244, clause (c), and 258 of the Civil Procedure Code (Act 
XIV of 188%) 10 compromise of a decree which has not been duly certified 
under the provisions of the Jast-mentioned section can be recognized by any 
Court, and a separate suit to enforce such compromise is not maintainable. 
—l10 Bom. 155. 


The word “ representative’ as used in clause (c), sec. 244 of the Coda 
of Civil Procedure, means any person who succeeda to the right of any of 
the parties to the suit after the decree is passed. A Hindu widow mortgaged 
certain p: operties, and afterwards by an ekrarnamah made them over to B, 
the next heir, The ekrarnamah contained a condition, that B was to be 
liablo for the widow’s debtsa. Subsequently the mortgagee brought a suit 
against the widow on the mortgage, and joined B as a party, on the ground 
that he was in possession of the mortgaged properties. That auit resulted 
in a@ money-decree being passed on appeal by the High Court against the 
widow personally, the property in the hands of B being held not to be li- 
able. The case was taken on appeal to the Privy Council, and pending the 
hearing of that appeal the widow died, and B was brought on the record as 
her legal representative. The decree of the High Court was ultimately 


Sec. 244.] CIVIL PROCEDURE CODE. 995 


confirmed by the Privy Council. In execution of the decree it was sought 
to make B liable to satisfy the amount out of the properties which he had 
vbtained uuder the ekrarnamah, the mortgagee not having been aware of 
the conditions of the document before the decree of the High Court :—Held 
that, so far as these properties were concerned, he was not the legal re- 
presentative of the widow, as he inherited them as heir-at-law of her hus- 
band, and that his title to them under the ekrarnamah was not that of a 
*‘ representative’ within the meaning of clause (c) of sec. 244. Held, fur- 
ther, that the question of B’s liability under the ekrarnamah did not fall 
within the scope of the provisions of clause (c) of sec, 244 as being n ques- 
tion to be decided between the ‘‘ parties’ to the suit, as although B was a 
party to the suit, the only claim against him was that the property in his 
hands was liable, as having been previously hypothecated, and aa the suit 
was dismissed so far as that claim was concerned, itwas not a question re- 
lating to the execution of the decree.-—12 Cal. 458. 


In execution of a decree by RS, another creditor claimed a rateable 
share of the proceeds realized. His claim was rejected. Pending an ap- 
plication to the High Court under sec. 622 of the Civil Procedure Code to 
set aside this order, the share claimed by S was detained in Court at his 
request. The High Court rejected the application of S, and R took out 
execution for the costs incurred therein and for interest on the sum de- 
tained in Court at the request of S.—Hel.d that the interest could not be 
awarded to Rin execution of the decree for costs.—8 Madr. 494. 


In 1879, D obtained a decree against S. S gave security for the satis- 
faction of the decrees, whereupon D agreed not to take proceedings in exe- 
cution. In breach of this agreement, D in the same year applied for exe- 
cution, and sold certain immoveable property belonging to S, of which K 
became the purchaser. K did not apply for possession until 1883, in which 
year he applied for and obtained possession of the property. S alleged that 
he then for the first time became aware ofthe sale, and that by the frand 
of D and K he had been kept in ignorance of the execution-proceedings 
taken by D in breach of the above-mentioned agreement, and within thirty 
days after K obtained possession, he (S) applied for a reversal of the 
orders which had been passed in the aforesaid fraudulent proceedings. 
The Subordinate Judge held that the application was barred by article 166 
of Schedule Il of the Limitation Act, (XV of 1877), and referred the ap- 
plicant to a separate suit to set aside the sale. On application to the High 
Court : —Held that a separate suit would not lie, and that the relief sought 
by S could only be obtained, at all events as against D, by an application 
under sec. 244 of the Civil Procedure Code (Act XIV of 1882). Held also 
that art. 166 of sch. 2 of the Limitation Act (XV of 1877) did not apply. 
That article, as amended by sec. 108 of Act XII of 1879, only applies to 
applivations made under sec. 311 or sec. 294 of the Civil Procedure Code 
seeking to set aside the sale on the ground of a material irregularity in 
publishing or conducting the sale, or on the ground that the decree-holder 
has purchased without the permission of the Court.—9 Bom. 468. 


In a suit for partition a compromise was entered into by all the par- 
ties except S, and a decree obtained on the terms thereof. In execution S$ 
was dispossessed, and presented a petition to the Court, objecting that tho 
decree was not bindingon her. The petition was rejected. Held that the 
objection raised by S ought to have been investigated under sec. 244 of the 
Code of Civil Procedure, and that S was entitied to appeal againat 
order rejecting the petition.—8 Madr. 473. 
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: The Court has power to award to a successful appellant interest upon 
an amount found on appeal to have been improperly levied in execution of 
a decree.—9 Madr. 506. 

G instituted a suit against H, C, and P, which was dismissed with 
costs, but an appeal was preferred, Pending the appeal, however, C took 
out execution of the decree for costs, and brought to sale a house belong- 
ing to G, of which H became the purchaser, paid the purchase-money, and 
got possession, Subsequently the decision dismissing the suit was revers- 
ed ou appeal, and the defendanta in that suit were ordered to pay a certain 
sum to G with costs. G then applied for restitution of her house which 
had been sold under the decree reversed, and eveutually obtained aa un- 
conditional order for possessiou—H being left to any remedy open to him 
in respect of the purchase-money. G having obtained possession of the 
house, H brought a suit against her to recover the purchase money. Held, 
that notwithstanding sec. 244 of the Civil Procedure Code he was entitled 
in this suit to recover the purchase-money, as money received to his use, 
the consideration for it having failed. H was not, in his character as an 
auction-purchaser, a party to the execution-proceedings, and for the pur- 
pose of the suit was to be treated as a third person.—13 Cal. 326. 


The parties to a suit agreed upon a compromise, the result of which 
was that the plaintiff obtained by the decree a greater quantity of land 
than he had originally claimed, and a decree was drawn up in accordance 
with the compromise, In the execution-proceedings, the defendant raised 
an objection that the plaintiff could not have execution for a greater quan- 
tity of land than he had claimed originally, and the Court executing the 
decree allowed the objection. No appeal from the Court’s order was made, 
but the plaintiff brought a suit torecover possession of the larger amount 
of land mentioned in the compromise. Held that the order of the Court 
executing the decree was erroneous in law, and might properly be recon-~ 
sidered upon an application for review ; but that the present suit came 
within sec. 244 of the Civil Procedure Code, and, therefore, could not be 


maintained.-—9 Al. 229. 

R. having obtained a decree for money against K, the karnavan of the 
defendants, K died, and the defendants were made parties to the suit as 
representatives of K. Tarwad property was then attached by R, and the 
defendants having objected, the Court raised the attachment. R sued for 
a declaration that the property released was liable to be sold. Held, that 
the suit was barred by sec. 244 of the Code of Civil Procedure.—10 Madr. 
117, 

. A mortgagor obtained a decree for redemption on payment of the 
mortgage amount, together with a further sum assessed as the value of 
improvements made by ‘the mortgagee. When the decree-holder applied 
for the execution of the decree, it was contended on behalf of the mortga- 
gee that the improvements ought to be revalued, as they were, at the time 
of execution, of more value than at the date of the decree :— Held, that 
the mortgagee was entitled to revaluation in the execution-proceedings.— 
10 Madr. 367. 

A landlord sued his tenant for arrears of rent, and obtained o decree 
for a certain amount, and a declaration that, if the amount were not paid 
within fifteen days, the tenant should be ejected under sec, 52, Act VHJ 
of 1869. The amount was not paid, and the landlord executed the decree 
and obtained possession. The tenant appealed, and succeeded in getting 
the decree set aside, and the amount found due from him for arrears by 
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the firat Court was reduced, nnd a decree made directing that if the redu- 
ced amount were not paid within fifteen days he should be ejected. Hoe 
paid the amount found due by the Appellate Court within the fifteen days, 
and recovered possession of his holding. He then brought a suit in the 
M unsiff’s Court to recover mesne-profits from his landlord for the time he 
was in possession after the execution of the first Court’s decree. It was 
contended on second appeal that the snit would not lie, as the matter might 
and should have been determined in the execution department under rec. 
244 of the Civil Procedure Code. Held, that, as the suit was instituted in 
the Munsiff’s Court, and the Munsiff under the circumstances of the case 
was the officer who, in the first instance, would have had to determine the 
matter in the execution department, there was at most only an error of 
procedure and no exercise of jurisdiction by the Munsiff, which he did not 
possess, and that upon the authority of the decision in Purmessuree Per- 
shad Narain Singh v. Jankee Kooer (19 W. R., 90) this could not be made 
a ground of objection on appeal. Jleld, also, that, the point being one that 
was not raised in the pleadings or before either of the lower’ Courts, and 
being a point which went exclusively to the jurisdiction of the Court, it 
could not be raised om second appeal. Quare.— Whether such a suit does 
not lie, and whether the decisions in Lati Kooer v. Sahodra Kooer. (2 C,L. 
R., 75) and analogous cases to the effect: that such a suit does not lic, are 
correct. Ram Ghulam v. Dwarka Rai (I. lL. R., 7 Al. 170) cited and ap- 
proved.—14 Cal. 605. 4 

S S brought a suit onder a mortgage-bond, making RS, a subsequent 
incumbrancer, a defendant, and obtained a decree for a sale of the whole of 
the mortgaged premises. After the decree a compromise was effected bet- 
ween all the parties with the exception of RS, by the terms of which, in con- 
sideration of the judgment-debtors (mortgagors) nndertaking to do certain 
acts, S S promised to execute his decree against only a 3 annasl2 dams share 
of the mortgaged premises The jadgment-debtors (mortgagors) having 
failed to carry out the compromise, S S applied for a sale of the whole of 
the mortgaged premises, but on the petition of RS setting out the terms of 
the compromise to which he was no party, the Subordinate Judge, by an 
order of the 7th September 1885, held that under the agreement S S was 
entitled to sell only a3 annas 12 dams share of the mortgaged premises, 
which was accordingly directed to be sold That order was not appealed 
against, but subsequently in March 1886, S S madea fresh application for 
a sale of the remainder of the premises, R S objecting. Held that the order 
of the 7th September was one which the Courts was competent to make 
under sec. 244 of the Code of Civil Procedure, and by reason of that order 
not being appealed it became fina]l.—14 Cal. 640. 


Where questions are raised between the parties to a decree relating to 
its execution, discharge, or satisfaction, the fact that the purchaser ata 
judicial sale, who is no party to the decree of which the execution is in 
question, is interested and concerned in the result has never been held to 
prevent the application of sec. 244 of the Civil Procedure Code, limiting the 
disposal of these matters to the Court executing the decree. The plaintiffs 
in a suit to have the judicial sale of a zemindari set aside alleged that the 
decree-holder, in part satisfaction of his decree, had received, from them 
and other co-sharers in the zemindari, their proportionate amounts of the 
debt decreed, and had agreed that their shares should be exempt from the 
execution sale about to take place: that the sale took place, subject to that 
exemption : that the decree-holder, however, with whom some of the co- 
sharers and the purchasers colluded, fraudulently had the sale set aside, 
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revived the attachment, and caused a second sale, at which all the shares 
in the zemindari were sold. Held, that the question, besides that the charge 
of fraud was not sufficiently specific, was determinable, in virtue of sec. 
244 of the Code of Civil Procedure, only by order of the Court executing 
the decree.—19 Cal. 683. 

An order refusing an application to execute a decree is not an adjudi- 
cation within the rule of res judicuta—6 Cal. 203. 


An order directing an account is not an order in the nature of a final 
decree, and is unappealable ; such an order merely directs certain pro- 
ceedings to be taken, in order that a final decree may thereafter ke made. 


—9 Cal. 773. 


A suit for the recovery of money paid to a judgment-creditor out of 
Court in satisfaction of a decree, but not certified, is barred by sec, 244 (c) 
of Act X of 1877 and by the last paragraph of sec. 258 as amended by Act 
XII of 1879.—6 Bom. 146. 


There is no appeal against an order made under Act X of 1877, sec. 
244, determining questions between the parties to a suit as to the amount 
of mesne-profits revovered by the plaintiff subsequently to the decree, and 
as to the amount payable on accouut of the costs of execution of that de- 
creee.—2 Bom. 553. 


There is no appeal against an order under sec. 244 of Act X of 1877, 
granting an application for the sale of certain property, to satisfy a sum 
which, in the course of execution proceedings has been found to be due to 
the applicant for mesne- profits.—5 Cal. 50. 


Moneys realized as due under a decree, if unduly realized, are recover- 
able by application to the Court executing the decree, and not by separate 
suit. The opinion of Stuart, C. J., in the Agra Savings Bank v. Sri Ram 
Mitter (I. L. R., 1 Al. 388) differed from. Haramohini Chaudbrain v. 
Dhonmani Chaudrain (1 B, L. R., (A. C.) 193) and Ekauri Singh v. Baij 
Nath Chattapadhya (4 B. L. R., (A. C.) 111) distinguished.—2 Al. 61; 2 
Agra H.C, R., 45. 


In a suit to recover possession of land, the defendants resisted execu- 
tion, on the ground that they were cultivators, and that the decree only 
authorized the plaintiff to recover possession as proprietor. The objection 
was overruled, and the defendants were ejected. They then sued to set aside 
the order made in the execution-proceedings and to recover possession. 
Held that the suit was barred under sec. 244, cl. (c), of the Civil Procedure 
Code.—9 Cal. 872; 12 C, L. R., 571. 


A judgment-debtor, who claims to have a sale of his land to set aside 
on the ground of fraud committed by the judgment-creditor, who procared 
a sale without advertisement, and purchased the property without leave of 
the Court, is debarred from bringing a suit to set aside the sale, inasmuch 
as the question is one arising between the parties to the suit, and relates to 
the execution of the decree within the meaning of sec. 244.—-5 Madr. 217. 


The holder of a decree against a firm caused certain property to be at- 
tached in execution of the decree as the property of the firm. One of the 
partners in the firm objected to the attachment, on the ground that such 
property was not the property of the firm, but was his private property. 
The Court disallowed the objection, wherupon such partner appealed from 
the order @igallowing this objection. Held that such order was not one 
under sec. 246 (c) of Act X of 1877, but under sec. 281, and was there- 
fore not apgalable.—4 Al. 190. 
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A decree-holder, having assigned a share of her decrce, applied several 
times jointly with such assignee for execution, On a subsequent application 
made by the original decree-holder alone, the Court, while granting the 
application, directed that the proceeds ariaing from such execution should 
only be paid over to the co-decree holders jointly Held that the question 
in dispute being one between co-decree-holders, und not between parties to 
the suit or their representatives, as contemplated, by Act X of 1877, sec. 
244, art. (c), no appeal would lie from such order.—5d Cal. 592, 


An order for attachmentand sale of property in execution of a decree 
is an order “of the same nature with” an order made in the course of a suit 
for attachment of the debtor’s property, The latter order is appealable under 
sec. 588, cl +, of the Code of Civil Procedure, It follows that an order for 
attachment and sale in execution of a decree is (according to the requirement 
of sec. 588, cl. 7 ) ‘Sof the same nature with appealable orders made in the 
course of a suit,’”’ and therefore is appealable under that section.—8 Cal. 28. 


Where an application was made for the issue of execution of decree, 
and the District Munsif made an order refusing execution, the decree being 
one passed not ina regular suit, and governed by the one-year limitation, 
and the Subordinate Judge on appeal reversed the Munsif’s order, apply- 
ing the three years’ limitation, held by the High Court that, as Act X of 
1877, sec. 588, provided that orders passed in appeal from orders under sec. 
244 should be final, no second appeal lay, and that the High Court could 
not interfere under sec, 622,as the Subordinate Judge has jurisdiction to 
hear the appea].—1l1 Madr, 401. 


Where a plaintiff, in bringing a suit for possession and for mesne- 
profits, approximately estimates the amount of such mesne-profits at a cer- 
tain sum, and obtains a decree which leaves the amount due as mesne-pro- 
fits to be ascertained in execution, he is not bound down to the amonnt 
claimed in his plaint, but if more is found due to him, he is entitled, on 
payment of further court-fees, to recover the larver amount so found due. 
Baboojan Jha rv, Byjnath Dutt Jha (I. Lb. R., 6 Cal. 474) distinguished. A 
Court, in execution-proceedings, cannot look behind the decree when the 
decree does not limit the amount of wasilat to be awarded.—8 Cal. 2985. 


By a decree in an administration-suit, A was appointed Receiver to 
manage the estate. A died, and by a subsequent order B was appointed 
Receiver. One of the defendants in the suit applied to have B removed 
from the office of Receiver, on the ground of his alleged mis-mannagement 
of the estate. The application was refused, Held that the order of refusal 
was appealable, whether the former Code or the present Code of Civil Pro. 
cedure was deemed to be applicable, being an order made in respect of a 
question arising between the parties to a suit relating to the execution of 
the decree.—5 Bom. 45. 


A decree enforcing a first mortgage of certain property not being satis- 
fied, the property was sold in execution of a decree of a later date enforcing 
asecond mortgage of the property. Per Sroart, C. J.—That the decree en- 
forcing the first mortgage could not be executed against the property, 
but the holder of such decree was bound to bring a fresh suit against the 
purchaser of the property to enforce hisdecree. Per Straiant, Bropyorar, 
and TYRRELL, JJ.—That a fresh suit was the most convenient and expedie 
tious remedy. Per Ouprietp, J.—That the purchaser not being the “ repre- 
sentative’ of the judgment-debtor within the meaning of sec, 244 (c) of 
the Civil Procedure Code, the holder of such decree must bring a fresh 
suit to enforce it.—5 Al. 452. a % 
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In 1875 a decree was passed against N as representative of L, who 
died pending the suit, declaring N liable to the extent of the assets of Ti 
which might have come to the hands of N, In 1879 the decree-holder ap- 
plied for execution of the decree, and, without proof that any of the asseta 
of L had come to the hands of N, obtained an order, and attached lands be- 
Jonging to N. WN objected to the attachment, but the Munsif, without in- 
vestigation, rejected his claim, and directed N to bring a regular suit. 
The land was sold and purchased by A B, N, after an abortive attempt to 
obtain a review of the Munsif’s order from his successor, brought a suit in 
1880 against the decree-holder and A B to recover the Jand. Held that, as 
N was a party to the former suit within the meaning of sec. 244 of the 
Civil Procedure Code, 1877, the suit would not lie.—5 Madr. 391. 

On appeal from an order allowing an application by the legal repre- 
sentative of a deceased devree-holder for execution, the Appellate Court, 
holding that the applicant must obtain a certificate under Act XXVII of 
1860 before he could take out execution of the decree, made an order dir- 
ecting that execution of the decree should be stayed until the applicant 
had obtained sach certificate. Held that such order fell under sec. 244 of 
the Civil Procedure Code, and was therefore appealable. Also, following 
the principle enunciated in Lachmin v. Ganga Prasad (I. L. R., 4 Al. 485), 
that the possession of a certificate under Act XXVII of 1860 was not “ an 
imperative condition precedent to the institution’’ of execution-proceed- 
ings by the representative of a deceased decree-holder ; but that, where the 
judgment-debtor objects to the title of the person claiming to execute the 
decree, the Oourt should ccensider whether the objection is vexatiously 
raised or is a bona fide one.—-5 Al. 212. 


A suit will not lie upon a decree the execution of which is barred by 
the provisions of the Limitation Act. A suit may be brought in the High 
Court of Bombay upon a judyment obtained in the Court of Small Causes 
of Bombay. The execution of the decrees in such suits is rigorously con- 
fined to immoveable estates. The ground of the interference of the High 
Court in such cases is that, practically, the judgment-creditor could not 
recover his debt except by process against the immoveable estate of the 
debtor. In such cases the plaint must contain an averment, and the plain- 
tiff must establish, to the satisfaction of the High Court, that there 1s not 
any sufficient moveable property of the defendant against which the decree 
of the Court of Small Causes can be fully executed, and that he has im- 
moveable property situated within the original jurisdiction of the High 
Court against which execution can be had. Moonshi Golam Arah uv. 
Curreem Bux Shaikji (I. L. R, 5 Cal. 294) referred to.—6 Bom. 7. 

M, who held a decree against S for possession of certain immoveable 
property and costs, assigned such decree toS by way of sale, agreeing to 
dvliver the same to him on payment of the balance of the purchase-money. 
He subsequently applied for execution of the decree against S claiming 
the costs which it awarded. S thereupon paid the amount of such coats 
into Court, and, having obtained stay of execution, sued M for such decree, 
claiming by virtue of such assignment. -The lower Court held that the 
suit was barred by the provisions of sec. 244 of Act X of 1877, and also, 
treating such assignment as an uncertified adjustment of such decree, that: 
it was barred by the terms of the last paragraph of sec, 258 of that Act. 
Heid that the suit was not barred by anything in either of those sections. 
The words *‘ any Court’ in the last paragraph of sec, 258 refer to proceed- 
ings in execution and tothe Court or Courts executing a decree.—3 Al, 533. 
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S, alleging that a money-decree against him held by G had been ad- 
justed out of Court by a payment in cash and the delivery of certain pro- 
perty, and that M had, notwithstanding such adjustment, applied for exe- 
cution of such decree, and recovered the amount thereof, as the Court exe- 
cuting such decree had refused to determine whether it had been satisfied 
on the ground that such adjustment had not been certified, sued M for the 
money which he had paid him out of Court. Held that the suit was not 
barred by the provisions of sec. 244 of Act X. of 1877 or of sec. 258 of 
that Act. The last paragraph of sec. 258 means that the Coart executing 
the decree shall not recognize an uncertified payment or adjustment out of 
Court. It does not prohibit a suit for money paid to a decree-holder out of 
Court, and the payment of which, not being certified, could not be recog- 
nized, and which the decree-holder had not returned, but had misappro- 
priated by taking ont execution of the decree a second time, and securing 
the amount in full through the Court.—3 Al. 538. 

A Subordinate Judge admitted a plaint in forma pauperis, but, hold- 
ing that he had no jurisdiction to try the suit, returned the plaint to the 
plaintiff for its presentation in the proper Court, and ordered each party 
to pay his own costs. After the presentation of the plaint in another 
Court, and before the termination of the suit, the Collector applied to the 
Subordinate Judge for execution of the order as to costs by seeking to re- 
cover the amount of the stamp-duty from the plaintiff. The Subordinate 
Judge refused to execute the order, on the ground tnat the pauper-suit 
was still pending in another Court. His order was affirmed by the Dis- 
trict Judge in appeal, On second appeal to the High Court, held that 
there was no appeal, and, therefore, no second appeal, under sec. 244, cl. c, 
of the Civil Procedure Code (Act X of 1877), against the order of the Sub- 
ordinate Judge refusing execution of the order as to costs, inasmuch as 
the question was not between the parties to the suit. Held furthor that, 
under sec, 412 of Act X of 1877, the Subordinate Judge had no jarisdic- 
tion to make the order for payment of court-fees by the plaintiff. The 
High Court accordingly, in the exercise of their extraordinary jurisdiction, 
annulled the Subordinate Judge’s order about costs, and all the subsequent 
proceedings consequent upon that order.—6 Bom, 590. 

Certain persons, claiming by right of inheritance to C, sued B,N, A, 
K, and others for possession of certain immoveable property, and obtained 
a decree, dated in August 1876, for possession of the same. In the course 
of the litigation which ended in that decree Z purchased certain immo- 
veable property from B, N, A, and K. Z was subsequently dispossessed of 
such property in execution of the decree of August 1876. He thereupon 
sued the holders of that decree for possession of the same, alleging that 
his vendors had inherited the same from D, that it was not nffected by 
that decree, and that he had been improperly dispossessed of it in execu- 
tion of that decree. Held by the Court that, the plaintiff not being the 
representative of any of the parties to the suit in which that decree was 
passed, in the sense of sec, 244 of the Civil Procedure Code, but being, if 
his allegations were true, a purchaser from certain of the judgment-debtors 
of property not affected by that decree, the suit was vot barred by the 
provisions of that section.—Partab Singh v. Beni Ram (I. L. R., 2 Al. 61) 
distinguished. Observations by Stuart, C.J., on his judgment in the Agra 
Savings’ Bank v. Sri Ram Mitter (I. L. R., 1 Al. 388), and on the judg- 
ment of the Full Bench in Partab Singh v. Beni Ram (1. L. R., 2 Al, 61) 
roferring to the judgment.—5 Al. 94. 


In execution of a decree on a mortgage-bond oxecuted by the father 
126 
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of the judgment debtors, since deceased—which decree directed that the 
mortgage-lien should be enforced, first, by sale of the property specially 
mortgaged ; and, secondly, if the debt remained unsatisfied, by the sale 
of the other property in the possession of the judgment-debtorsa—the judg- 
ment-creditors proceeded to have the mortgaged property sold. After the 
issue of the sale-notification, and three days prior to the date fixed for the 
sale, one of the judgment-debtors applied to have the sale stayed, on the 
ground that an administration-suit was pending with respect to the pro- 
perty of his father, the mortgagor, and also asked that a receiver might be 
appointed and arrangements made for the purpose of paying off the mort- 
gage-debt and saving the property from being sold. On this application 
the Court passed an order staying the sale. Held that such order was 
appealable, being a question arising between the parties to the suit in which 
the decree was passed, and relating to the execution of that decree, and as 
such coming within the provision of cl. c, sec, 244, Act X of 1877 (Civil 
Procedure Code). Held also that the Court was wrong in passing such 
order, inasmuch as there were no reasonable grounds why a secured cre- 
ditor should be debarred from “-*cging his security pending the admi- 
nistration-suit.—7 Cal. 733. 


One Khelut Chunder was encitled to a share in Pargana Alumpore, 
Before he obtained possession, Government revenue on the whole estate 
fell due. Khelut failed to pay his share, and his co-sharer, Kaminee, to 
save the estate, paid the whole sum due, and subsequently sued Khelut for 
the amount, eventually obtaining a decree. Subsequently this decree be- 
came vested in one Rutnessur, and the Pargana Alumpore came into the 
possession of Kaliprosono Ghose. Ruatnessur obtained an order for execu- 
tion against the property of Khelut, and, having transferred his decree to 
the High Court, proceeded to enforce the decree against Kristo Mohinee, 
the widow of Khelut, and her son, by attaching the family dwelling- house 
in Calcutta. The widow and son then brought this suit against Kalipro- 
sono to have the share of Khelut in Alumpore ascertained, and praying 
for a decree calling upon Kaliprosono to pay the amount of the value of 
the share of Alumpore in satisfaction of Rutnessur’s decree, Held that 
the suit could not be maintained so far as it attempted to make the decree 
a charge against Alumpore. Questions as to part satisfaction of a decree 
cannot, according to cl. c. sec. 244 of Act X of 1877, be raised in a sepa- 
rate suit. That section alludes to parties to the decree or their represen- 
tatives; but it is not on that account open to a plaintiff to evade the section 
by adding an unnecessary party to the suit. Held on appeal that the suit 
wus rightly dismissed ; that, as far as Rutnessur was concerned, it had 
already been decided that Rutnessur was entitled, if he ro chose, to execute 
his decree against the Calcutta property ; and that, therefore, that ques- 
tion was res judicata ; and that, as regards the plaintifi’s claim that the 
patni given by Kaliprosono to Hurry Churn should be treated as part- 
payment to Rutnessur, such a question could only be decided in execu- 
tion-proceedings. That the mere existence of the agreement between 
Kaliprosono, Rutnessur, and Hurry Churn did not entitle the plaintiff to 
join them as co-defendants in the suit. That, as far as Kaliprosono was 
concerned, the suit brought against him could only be treated as a suit to 
establish a charge or lien on land ont of Calcutta, and therefore the Court 
had no jurisdiction to try it.—8 Cal. 402. 


On an application for execntion for the full amount due under a decree 
by some of several joint decree-holders, the judgment-debtor objected to 


Sec. 244.] CIVIL PROCEDURE CODE. 1003 


execution being granted for the full amount of the deeree, on the ground 
that he had already paid off a large portion of the money dae under the 
decree to B, one of the joint decree-holders, The payment was made 
out of Court, but B, who claimed to be entitled to a 123-anna share in the 
decree, certified the payment in the manner prescribed by sec. 258 of the 
Civil Procedure Code (Act XIV of 1882), and represented that his claim 
had been satisfied in full. The other joint decree-bolders denied B’s right 
to the 123-anna share claimed by him, and refused to recognise the pay- 
ment said to have been madeto him. The lower Court disallowed the ob- 
jection, and granted execution for the full amount of the decree, Held 
that, regard being had to the provisions of the General Clauses Act (I of 
1868), the word “‘ decree-holder’’ in sec, 258 of Act XIV of 1882 should be 
read in the plural, and looking at the provisions of sec. 231 of the latter 
Act, the Court ought not to recognise payments made out of Court, unless 
made and certified for the benefit of all the joint decree-holders of any 
portion of the decree in excess of that to which the decree-holder so paid 
is undisputedly entitled. Held also that a judgment-debtor is entitled to 
credit for any sum paid bona fide to one of several joint decree- holders, 
and duly certified to the Court by the latter, and that the other joint de- 
cree-holders cannot execute the decree for more than their own share, 
Held further that in this case the lower Court was wrong in wholly ignor- 
ing the paymentcertified by the decree-holder B, and that it should have 
determined, first, whether the payment to B was a fraud on the other 
joint decree-holders ; and, secondly, what amount the latter were entitled 
to have out of the whole decree, the latter being the main question between 
the applicants for execution and the judgment-debtor, and as such clearly 
within the scope of sec, 244 of the Civil Procedure Code. See Ranee Nyna 
Kooer v. Doolee Chund (22 W. R., 77), Brojeswari Chowdhranee v. Tri- 
poora Soondere Debi (3 C, L. R., 513), and Mahima Chandra Roy v. Pyari 
Mohan Chowdhry (2 B. L. R, App. 43).—9 Cal. 831. 


An objection to the attachment of property attached in execution of 
a decree was allowed, the decree-holder being ordered to pay the costs of 
the objector. The decree-holder thereupon brought a suit to contest the 
order allowing the objection. He did not seek in this suit relief in res- 
pect of the costs. He obtained a decree setting aside the order allowing 
the objection. He then applied to the Court which had made the order to 
order a refund of the amount of the costs which had been paid to the ob- 
jector. Held that the application being regarded as one with regard to a 
portion of an order made under sec. 280 of the Civil Procedure Code, the 
Court was funcitus in the matter, and could not make or enforce such an 
order as was sought for; and that its order disallowing the application was 
not appealable, as it was not one made under sec. 244, and if taken to be 


one eee with reference to sec, 280, an appeal was barred by sec, 283,— 
6 Al. 21. 


A suit for money having been brought against the holder of an im- 
partible zemindari, a decree was passed in 1867 by consent to the effect 
that the zemindar undertook to pay a certain sum by yearly instalments 
and hypothecated certain land as security. A memorandum of this decree 
was registered under sec. 42 of Act XX of 1866. The last instalment fell 
due in February 1870. The decree was kept alive against the zemindar 
up to his death in 1873. Upon the death of the zemindar proceedings in 
execution were taken against his son, who succeeded to the zemindari, but 
were set aside on appeal. In January 1882, a suit was brought against 
the son to recover the amount of the last instalment due by this father 
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under the decree of 1867 :—Held that the suit was neither barred by the 
nrovisions of sec, 244 of the Code of Civil Procedure, nor by limitation.—?7 
Madr. 328. 

A judgment-debtor sned the decree-holder for recovery of possession 
of certain land which had been sold in execution of the decree, and to set 
snide the sale on the ground that the land was not liable, under sec. 9 of 
the N.-W. P. Rent Act, to sale in execution of decree, Held that the ques- 
tion at issne between the parties was clearly one relating to the executing 
and satisfaction of the decree, and that the suit was therefore barred by the 
provisions of sec, 244 of the Civil Procedure Code.—6 Al, 393. 

A. plaintiff, alleging that her husband (deceased) had advanced money 
on the security of Jand belonging toa family of four Hindus, sued them to 
enforce his lien and obtained a decree. The representatives of one of the 
defendants only appealed, and the decree was reversed as regarded them. 
The decree was executed as against the other defendants by the attach- 
ment and sale of their shares of the land, and the plaintiff became the 
purchaser, The successful appellants obstructed her in her attempts to 
obtain possession, and she now sued them for partition of the three-quar- 
ters share purchased by her:—Held, that the suit was not precluded by 
Civil Procedure Code, sec. 244.—15 Madr. 226. 


A judgment-debtor, alleging that he had entered into an agreement 
with the decree-holder in satisfaction of his decree, and that the latter had, 
in breach of such agreement, procured the issue of a warrant of attach- 
ment, now sued fora declaration that the decree had been satisfied, and 
prayed also for the cancellation of the warrant of attachment :—Held, 
that the suit was not maintainable.—1& Madr. 302. 


A judgment-debtor, alleging that his right as occupancy-tenant of 
certain land had been sold in execution of the decree, sued the decree-hol- 
der and the auction-purchaser to set aside the sale as illegal under sec. 9 
of the N.-W. P. Rent Act. The Court of first instance decreed the claim, 
and ordered the defendant-decree-holder to refund the purchase-money. 
Heid that, as between the defendant-decree-holder and the plaintiff, the 
question at issue was one arising between the parties to the suit in which 
the decree was passed, and relating to the execution, discharge, or satisfac- 
tion of the decree, and was therefore, under sec. 244 of the Civil Procedure 
Code, to be determined by the Court executing the decree, and not by 
separate suit. Janki Singh v. Ablakh Singh, (I. L. R., 6 Al. 393) followed. 
Heid also that, apart from this consideration, it was beyond. the lower 
Court’s power to makean order directing the decree-holder to refund the 
purchase-money, that being a matter between two co-defendant which was 
not raised, and could not be decided, in the present suit.—6 Al. 448. 

Where a judgment-debtor, pending the execution proceedings, was 
granted permission to examine the state of the accounts, but failed to do so, 
and then made a fresh application to the Court for the same purpose after 
the execution proceedings had been struck off, and the decree declared to 
be satisfied : Held, that the question must be determined with reference to 
the provisions of sec. 647 of the Civil Procedure Code, and the only course 
open to the judgment-debtor would have been to apply for a review of 
the order which declared the decree to be satisfied and struck off the execu- 
tion proceedings: Held, also, that the words, ‘‘the following questions shall 
be determived by order of the Court executing the decree, ”’ of sec, 244 of 
the Code of Civil Procedure, must be interpreted to mean the Court execr- 
ting the decree at the time when the application is made, and that they do 


Seo, 245.) CIVIL PROCEDURE CODE. 1005 


not include the Court which has executed the decree and has, therefore, be- 
come functus officto.—10 Cal. 538. 

An order passed on appeal by a High Court determining a question 
mentioned in sec, 244 of Act X of 1877 is a final ‘‘ decree’’ within the 
meaning of sec, 595 of that Act. Held, therefore, where such an order in- 
volved a claim or question relating to property of the value of upwards 
of ten thousand rupees, and reversed the decisions of the lower Courts, 
that, notwithstanding the value of the subject-matter of the suit in which 
the decree was made in the Court of first instance was less than that amount, 
such order was appealable to Her Majesty in Council.—3 Al. 633. 


See 8 Cal. 477, 10 Cal. 410, 18 Cal. 469 and 13 Al. 290,. noted under 
sec. 2; 6 Cal. 786 and 14 Madr. 99, noted under sec. 258; 6 Cal. 777, 17 
Cel. 57, noted under sec. 13 ; 8 Bom. 287, noted under sec. 3; 7 Madr. 255, 
noted under sec, 234; 7 Cal. 403, noted under sec. 278; 9 Al. 46, noted 
under sec. 232; 9 Al. 64, noted under sec. 411; 15 Cal. 37I and 11 Bom. 
506, noted under sec. 232; 12 Bom 279, noted under sec. 545; 12 Al. 61 
and 14 Al. 420, noted under sec. 87 of the Transfer of Property Act; 17 
Cal. 968, noted under sec. 211; 12 Al. 813, noted under sec. 234; 10 Al. 
354, noted under sec, 214; 14 Al. 210 and 16 Bom. 91, noted under sec. 295. 


E.— Of the Mode of executing Decrees. 


245. The Court, on receiving an application for the 
Procedure on receiving ©@XeCutionof a decree, shallascertain whe- 
application for execution ther such of the requirements of sec- 
ebicecree: tions 235, 236, 237, and 238, as may be 
applicable to the case, have been complied with ; and, if the 
have not been complied with, the Court may reject the applhi- 
cation, or may allow it to be amended then and there, or 
within a time fixed by the Court. If the application be not 
so amended, it shall be rejected. 

Every amendment made under this section shall be at- 
tested by the signature of the Judge. 

When the application is admitted, the Court shall enter 

Procedure on admitting in the register of the suit a note of the 
application. application and the date on which it was 
made, and shall order execution of the decree according to 
the nature of the application : 

Provided that, in the case of a decree for money, the value 
of the property attached shall, as nearly as may be, correspond 
with the amount for which the decree has been made. 

Notes. 


This section applies to Provincial Small Cause Courts. 

Sec. 15, Act XXIII. of 1861 (Act VIII. of 1859, sec. 215), did not make 
essential that the decree itself should be filed, but only required certain 
particulars specified in sec. 212, Act VIII. of 1859, on which the Judge is 
empowered to pass orders for execution.—4 W. R., Mis., 16, 

Sec. 15, Act XXIII, of 1861, did not authorise a Judge to reject an ap- 
plication for the execution of a decree on the ground of an irregularity in 
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form. Where the application is irregular, the Judge should either return 
it immediately to the applicant for correction, or with his consent cause 
the necessary correction to be made.—6 W. R., Mis., 15. 

Under sec. 15, Act XXIII. of 1861, if an application for execution cor- 
responds with the terms of a decree, it should be admitted, If the decree 
needs correction, the Court executing cannot correct it ; but ittis‘for the de- 
fendant to apply to the Court which made the decree.—-8 W. BR, 277. 


On the 9th of April 1880, A applied for execution of a decree, which 
he had obtained against B,. On the 20th of April 1880, the Judge of the 
Court, under the provisions of sec, 245 of the Code of Civil Procedure, or- 
dered the application to be amended within seven days. This order was 
disobeyed, but no order rejecting the application was asked for or passed. 
On the 11th of May 1880, the applicant prayed leave to make the amend- 
ment, which prayer was granted. Held that the order of the llth of May 
1880, granting leave to amend, was not ultra vires of the Judge, under the 
provisions of sec. 245 of the Code of Civil Procedure.—I. L. R., 8 Cal. 479. 

See also 3 B, L. R., (A. O.) 413, and 12 W. BR., 329. 

See 14 Cal. 124, noted under section 237 ; 17 Cal. 631, noted under 
section 230. 

245a.* Notwithstanding anything in the last foregoing 

Prohibition“of arrestor S©Ction or in any other section of this 

imprisonment of woman Code, the Court shall not order the ar- 

in execution of decree for yest or imprisonment of a woman in exe- 
= cution of a decree for money. 


Note.—This section applies to Provincial Small Canse Courts. 


245B.* (1) Notwithstanding anything in section 245 or 
Be ania in any other section of this Code, when 
Discretionary power to . ° « . 
permit other judgment- @n application is for the execution of a 
debtors to show cause decree for money by the arrest and im- 
against imprisontwent. ° - ‘ 
prisonment of a judgment-debtor who is 
liable to be arrested in pursuance of the application, the Court 
may, instead of issuing a warrant for his arrest, issue a notice 
calling upon him to appear before the Court on a day to be 
specified in the notice, and show cause why he should not be 
committed to jail in execution of the decree. 
(2) If appearance is not madein obedience to the notice, 
the Court shall not, if the decree-holder so requires, issue a 
warrant for the arrest of the judgment-debtor. 


Note.—This section applies to Provincial Small Cause Oourts. 


246. If cross-decrees between the same parties for the 
payment of money be produced to the 
Court, execution shall be taken out only 
by the party who holds a decree for the larger sum, and for 
so much only as remains after deducting the smaller sum, and 


Cross decrees. 





* These two sections have been inserted by the Debtors’ Act (VI of 1888), sec. 2, 
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satisfaction for the smaller a sum shall be entered on the de- 
cree for the larger sum as well as satisfaction on the decree 
for the smaller sum. 

If the two sums be equal, satisfaction shall be entered 
upon both decrees. 

Explanation I.—The decrees contemplated by this section 
are decrees capable of execution at the same time and by the 
same Court. 

Explanation I1.—This section applies where either party 
is an assignee of one of the decrees, and as well in respect of 
judgment debts due by the original assignor as in respect of 
judgment-debts due by the assignee himself. 

Explanation 11I.—This section does not apply, unless— 

the decree-holder in one of the suits in which the decrees 
have been made is the judgment-debtor in the other, and 
each party fills the same character in both suits ; and 

the sums due under the decrees are definite. 

Illustrations. 


(a) A holds a decree against B for Rs, 1,000. B holds a decree against 
A for the payment of Rupees 1,000 in case A fails to deliver certain goods 
at a future day. B cannot treat his decree as a cross-decree under this sec- 
tion, 

(6) A and B, co-plaintiffs, obtain a decree for Rs. 1,000 against C, 
and C obtains a decree for Rs. 1,000 against B.C cannot treat his decree 
as @ cross-decree under this section. 

(c) A obtains a decree against B for Rs, 1,000. C, who ia a trustee for 
B, obtains a decree on behalf of B against A for Rs. 1,000. Bcannot treat 
C©’s decree as a cross-decree under this section. 


Notes. 


This section applies to Provincial Small Cause Courts. 

The purchaser of a decree held by A, against whom B holds a croas- 
decree, takes it subject to a set-off on account of B’s decree.—1 B. L. R., 
(F. B.) 23 ;10 W. R., 450; 6 W.R., Mis., 73; 18 W. R., 442; 19 W. R., 
85; 21 W. R., 141. 

A, by deed of zuripeshgi, let certain lands to B to secure a sum ad- 
vanced by him to her, and interest thereon. B covenanted to pay certain 
dues annually to A. On failure by B, A obtained a decree against him for 
the amount, In execution of a decree against B,C purchased his interest 
in the sum secured by the deed of zuripeshgi, and sued A to recover the 
same. Held that A was entitled in such suit to set off the amount of the 
decree obtained by her against B.—2 B. L. R., (A. C.) 84; 10 W. R., 380. 


Where there were cross-decrees, and one of the decree-holders was, by 
an order of the Court made with the consent of both parties, bound, in exe- 
cuting his decree, to set-off the amount of the decree against him, held 
that it would be inequitable to allow the other decree-holder to obtain exe- 
cution in full without setting off the amount decreed against him. A de- 
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cree cannot be executed, norcan it be seized and sold, in portions.—3 B.L. 
BR., (A. C.) 114; 11 W. R., 488. 


The purchaser of a decree sought to execute the decree, but was op- 
posed by the judgment-debtor, who sought to set-off two other decrees, 
obtained by herself and her sisters, against the jadgment-creditor. These 
decrees were obtained about the date of the purchase, but it did not appear 
whether previously or subsequently. Held, in neither case could they be 
the subject of set-off.—6 B. L. R., App. 125; 15 W. R., 127. 


The plaintiffs obtained a decree against B in the Subordinate Judge’s 
Court. Some time afterwards B recovered a decree in the Munsif’s{Court 
against the plaintiffs. The plaintiffs thereupon applied for the attachment 
of this decree in satisfaction of their own against B. Before attachment, 
however, B assigned her decree to C. On C trying to execute B’s decree 
against the plaintiffs, they brought the present suit for a declaration of 
their right to have a set-off made of the two decrees. Held that such a suit 
would not lie.—13 B. L. R., 489 ; 22 W. R., 235. 


.Act VIII of 1859, sec. 209, which provides for the set-off of cross-de- 
crees, applies only to decrees of the same Court, or decrees sent to a Court 
for execution. Therefore, when on application for execution of a decree in 
the Court of a principal Sadr Amin, it was sought to set-off a decree ob- 
tained in the Judge’s Court, which had not been sent to the Principal Sadr 
Amin for execution, held that sec, 209, Act VITI of 1859, did not apply. 
Question referred, not answered, on the ground that it did not arise in the 
case.—B. L, R., Sup. Vol., 503 ;6 W.R., Mis., 72. 


The statement of a party to a suit is admissible original evidence 
against him to prove the contents ofa written instrument. In a suit to 
recover balance of rent due, the defendant pleaded the pendency of a suit, 
brought by him in the District Munsif’s Court against the plaintiff for 
damages for illegal dispossession, and that he had given credit against the 
amount of damages for the balance of rent due. Held that the pendency 
of the saitin the District Munsif’s Court was not a bar to the present suit, 
but that it was open to the Court in its discretion to postpone the hearing 
of the present suif until the District Munsif had given his decision.—3 M. 
H, C. R., 158, 


Before cross-decrees can be set-off the one against the other, it is neces- 
sary that they should be in the same Court for execution.—3 N.-W. P. H. 
C. R., 104 ; 16 W. R., 303. 


Held that, according to the true construction of sec. 246 of Act X of 
1877/7, a purchaser under a sale in execution is not bound to inquire whe- 
ther the judgment-debtor had a cross-judgment of a higher amount such as 
would have rendered the order for execution incorrect. If the Court has 
jurisdiction, such purchaser is no more bound to inquire into the correct- 
ness of an order for execution, than he is as to the correctness of the judg- 
ment upon which execution issues.—L,R., 13 1.A. 106; I1.L.R., 14 Cal. 18. 


Where a decree for the plaintiff has been obtained in a suit, and a 
cross-suit is pending, the Court will not stay proceedings in execution of 
the first suit, or order the proceeds of that decree to be paid into Court to 
abide the result of the second.—l Ind. Jur., N. S., 330, 


In order to admit of a set-off being made when there are cross-decrees, 
the parties must be the same, and the sum due under each decree or decrees 
must be definite.—5 W. R., Mis. 12. 
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“Where execution of A’s decree against B was stayed pending the pas- 
sing of a decree in B’s cross-sunit, held that no subsequent purchase of B’s 
righta and interests in his cross-suit could be set up as a bar to A’s rights 
to attach the whole of the decree in the cross-suit, in execution of his de- 
cree against B.—7 W. R., 219. 


Where a cross-decrees had been obtained, and one of them had been 
assigned, in a suit by the other decree-holder to set aside the assignment 
as fraudulent, held that it was fraudulent, and the right of set-off was un- 
affected. Quare.— Whether, had the assignment been a bona fide one, ¢.e., 
for a valuable consideration, the assignee would have taken the decree sub- 


ject tothe equities or liabilities of the decree-holderto the judgment- 
debtor.—-7 W. R., 470. 


An award of private arbitration per se did not come under the provi- 
sions of sec. 209 of Act VIII of 1859, soas to be set-off ogainst a decree 
of Court.—11 W. R., 144. 


S had against M in the Rungpore Court a decree for costs which he 
removed for execution tothe Court of Beerbhoom. On this M applied to 
the latter Court, under sec. 209, Act VIII of 1859, for stay of execution 
pending the decision of another suit which ne had brought against S. Held 
that, on the decision of the other suit, it ought to have been ascertained 
which party had a decree for the larger sum, and that execution should 
have been taken out by that party only, and for so much as should remain 
after deducting the smaller sum, which should have been entered on the 
decree for the larger sum.—12 W. R., 212. 


When a decree in favour of an appellant describes a set of costs as due 
by the appellant to the respondent, it means, not that any sam should be 
actually paid to the latter, but that the costs in question should be deduct- 
ed from the gross amount decreed, and the remainder only recovered un- 
der the decree. Sec. 209, Code of Civil Procedare, had no application in 
such a case.—12 W. BR. 308. 


Whether the provisions of sec. 209 of the Civil Procedure Code, 1859, 
were applicable to decrees passed under Act X of 1859.—-16 W. R., 303. 


There is now no distinction in this réspect between rent-decrees and other 
decrees. 


If a Court ordering a salein execution of a decree has jurisdiction, a 
purchaser of the property sold is not bound to inquire into the correctness 
of the order for execution, any more than into the correctness of the judg- 
ment upou which the execution issues. Notwithstanding anything in sec. 
246 of the Code of Civil Procedure, he is not bound to inquire whether the 
judgment-debtor holds a cross-decree of higher amount against the decree- 
holder any more than he is to inquire, in an ordinary case, whether the de- 
cree, under which execution has issued, has been satisfied or not. These are 
questions to be determined by the Court issuing execution. Where pro- 
perty, sold in execution of a valid decree, under the order of a competent 
Court, was purchased bona fide and for fair value:— Held that the mere 
existence of a cross-decree for a higher amount in favour of the judgment- 
debtor, without any question of fraud, would not support a snit by the lat- 
ter against the purchaser to set aside the sale.—I. L. R., 14 Cal. 18. 


Under two decrees of the Sadr Diwani Adalat passed in 1864, A 
was entitled to two-thirds and B to one-third of certain immoveable pro- 
perty, with mesue-profits in proportion. Each obtained possession of the 
immoveable property deereed to him. B appealed to the Privy Council 
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from both decrees in respect of the two-thirds awarded to A. In April 
1866, pending the appeal, A applied for an account of the mesne-profits 
due to him after setting off the mesne-profits due to B, but as he failed to 
comply with a condition requiring him to give security for the amount 
claimed, in case the Privy Council should allow B’s appeal, the application 
was struck off. In January 1867, B applied for the mesne-profits of the 
one-third decreed to him, aitd the Court found Rs. 18,000 to be the amount 
so due, but, on application by A, stayed further execution pending the 
Privy Council’s decision, In 1873 the Privy Council dismissed B’s appeal. 
In 1885, A, in execution of the Privy Council’s decree, applied for Rupees 
50,000 as mesne-profits in respect of tne two-thirds, B at the same time 
applied that the Rs. 18,000 declared in 1867 to be due to him in respect of 
the one-third might be set-off against the amount claimed by A. Held, that 
the question of the amount due to A up tothe date when he acquired pos- 
session of the two-thirds and which had never been devided, should be re- 
opened from the point at which it was leftin 1866; that if this amount 
exceeded the Rs. 18,000 declared in 1867 to be due to B, satisfaction of A’s 
claim to that extent should be entered up and the balance recovered from 
B ; and that this course, if not strictly in accordance with the letter, was 
in accordance with the spirit of secs. 246, 247 of the Civil Procedure Code, 
and at all events, should be allowed on principles of natural equity. Held, 
also that, until the amount due to A had been definitely ascertained in the 
execution department, B’s right to maintain his set-off did not arise ; that 
the set-off was, therefore, not barred by limitation ; that the order of Janu- 
ary 1867, was equivalent to a decree for the amount declared thereby as due 
to B; that, when the execution department had determined the amount 
due to A, that decision also would be a decree, and that sec. 246 of the 
Code could then be applied.—10 Al. 188. 

A judgment-debtor may set-off against the amount of the decree against 
him, the amount of a decree which he has obtained against the decree- 
holder and other persons.—9 Cal. 479. 

S and two other persons held a decree for costs against M, which did 
not specify the separate interests of each in the decree, and M held a de- 
cree for money against S alone, which he wished to treat as a cross-decree 
under sec. 246 of Act X of 1877. Held that the decree held by S and the 
other persons was not a decree between the same parties as the parties to 
the decree held by M, and M’s decree conld not, be therefore, be treated 
as a cross-decree under that section.—2 Al. 91. 

Sec. 246 of the Civil Procedure Code is applicable to cross-decrees, and 
not to cross-claims under one decree.—2 Al. 272. 


In April 1877, Mand 8 for money, -and-on the 10th May 1887, S sued 
M for money, both suits being instituted in the same Court, In the mean- 
time, on the 9th May 1877, B applied for the attachment of the money 
claimed by Minhis suit, and obtained an order prohibiting M from re- 
ceiving, and S from paying, any sum which might be found in that auit 
tobedue by Sto M. Onthe 23rd June, 1877, M obtained a decree in his 
suit against S, and S obtained a-decree in his suit against M, S’s decree 
being for the larger sum. ‘On the same day, under the provisions of sec. 
209 of Act VIII of 1859, satisfaction for the smaller sum was entered on 
both decrees, and execution taken out of S’s decree for so much as re- 
mained due. At the same time S objected to B’s attachment, but his ob- 
jection was disallowed. Held in a suit by S against B to have the order 
disallowing his objection set aside, and the proporty and legality of the 
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set-off above-mentioned established, regard being had to the provisions of 
sec. 209 of Act VIII of 1859, that the attaching order of the 9th May 
could have no opperation or effect, and that, even if B had followed up 
that order, and attached M’s decree against S, that step wonld not have 
put him in a better position, for the same section being followed, and the 
decrees being essentially cross decrees, that for the smaller sum became 
absorbed in the one for the larger, and attachment could not affect it.-——Z 
Al, 866. 

Where a decree-holder holds a decree against several persons jointly, 
one of whom holds a decree against him singly, both decrees being execu- 
table in the same Conrt, it is competent to the holder of the joint decree, 
under the provisions of sec, 246 of the Code of Civil Procedure, to plead 
such decree in answer to an application for execution of the decree against 
him singly.—14 Al. 339. 

See I. L. R., 10 Cal. 817, noted undersec., 239; 9 Al. 64, noted under 
sec, 411. : 


24'7. When two parties are entitled under the same 
Cross-claims under same decree to recover from each other sums 
decree. of different amounts, the party entitled 
to the smaller sum shall not take out execution against the 
other party ; but satisfaction for the smaller sum shall be en- 
tered on the decree. 


When the amounts are equal, neither party shall take out 
execution, but satisfaction for each sum shall be entered on 


the decree. 
Notes. 


This section applies to Provincial Small Cause Courts. 


To make sec. 247 of the Code applicable in the case of cross-claims 
under one decree, the parties entitled thereunder to recover from each 
other must hold the same character and possess identical rights of enfor- 
cing execution, and enforcement of the decree can only be refused, or satis- 
faction entered up, when this is the case, Held, therefore, where a decree 
for money of a Court of first instance directed that the money should be 
realizable from certain specific property of the defendant, and exempted 
his person and other property, and the lower Appellate Court modified this 
decree by extending it to the person of the defendant, and in second appeal 
the High Court set aside the lower Appellate Court’s decree and restored 
that of the first Court, directing that the costs of the defendant in the 
lower Appellate Court and in the High Court should be paid by the plain- 
tiff, that, inasmuch as the plaintiff was only entitled to recover the judg- 
meut-debt due to him from the defendant from such specific property, 
whereas the defendant was entitled to recover the judgment-debt due to 
him from the plaintiff from his person and property, the provisions of sec. 
247 were not applicable.—5 Al. 272. 


See I. L. R., 6 Al. 351, noted under sec. 214; 9 Al. 64, noted nnder 

sec. 411; 10 Al. 188, noted under sec. 246. 
Witics ch Mise eadesehy 248. The Court shall issue a notice 
decree should not be excut- to the party against whom execution is 
applied for, requiring him to show cause 
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If it were to be treated as joint property, he could have none, for the de- 
Ceased’s interest would then have disappeared, having gone by survivor- 
ship to his brother,—16 Bom. 636, 


The omission to give the notice required by sec. 248 of Act X of 1877 
to the judgment-debtor on application for the execution of the decree 
affects the regularity of the sale which susequently takes place in execution 
of the decree, and the validity of the entire execution-proceedings. Ra- 
messuri Dassee v. Doorgadas Chatterjee (I. L. R., 6 Cal. 103) followed. 
Held, therefore, where execution of a decree was applied for against the 
legal representative of a deceased judgment-debtor, and the notice requir- 
ea by sec. 248 of Act X of 1877 was not given to such legal representative, 
and certain immoveable property belonging to the deceased judgment- 
debtor was sold, that such sale had been properly set aside by the Court 
executing the decree by reason of such omission. Quare.—W hether.such 
Omission was an irregularity in ‘ publishing or conducting” the sale 
within the meaning of sec. 311 of that Act.—3 Al. 424. 


When a judgment-debtor has died after decree, but before application 
has been made to execute the decree, the Court, before directing the at- 
tachment and sale of any property to proceed, must issue a notice to the 
party against whom the execution is applied for, to show cause why the 
decree should not be executed against him, and its omission to do so will 
invalidate the entire subsequent proceedings. A judgment having been 
obtained by A against B, and B having died before application was made 
for execution, A applied for execution of his decree upon a tabular state- 
ment, in which the judgment-debtor was stated to be C, widow of B, and C 
was also described as the person against whom execution was sought. Upon 
this application, the property mentioned in the tabular statement was 
directed to be attached and sold, and it was accordingly sold in execution, 
and purchased by A. No notice under sec. 248 of the Civil Procedure Code 
had been served upon C before issue of execution. Held that the applica- 
tion was improper ; that the order for attachment and sale should not have 
been made; and that the Court which made it should have set the execu- 
tion aside as soon as it become aware that no notice had issued previous to 
its issue. The fact of there being no section in the Code expressly autho- 
rising a Court to set aside its proceedings is immaterial, as every Court has 
an inherent right to see that its process is not abused or does not irregularly 
issue, and may set aside all irregular proceedings as a matter of course, 
provided that the interests of third parties are not affected. Semble.— 
Under sec, 248, the fact that application to execute the decree had been 
made in the lifetime of B would make no difference, unless an order had 
been made and the property actually attached under it; as whenever an 
application is made for execution against a legal representative of the judg- 
ment-debtor, the notice required by the section must be issued to him, un- 
less the Court has already ordered execution to issue against him upon ea 
previous application.—6 Cal. 103; 7 C. . BR, 105; 3 Al. 424, 


See I. L. B., 6 Madr. 172, noted under sec. 230 ; 123 Al. 313, noted 
under sec. 234. 
249. If the person to whom notice is issued under the 
Procedure after issue of last preceding section does net appear, 
notice. or does not shew cause to the satisfac- 
tion of the Court why the decree should not be executed, the 
Court shall order the decree to be executed. 
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If he offers any objection to the enforcement of the de- 
cree the Court shall consider such objection, and pass such 
order as it thinks fit. 

Notes. 

This section applies to Provincial Small Cause Cause Courts. 

An application was made to execute a decree, and notice was issued 
under sec. 216 of the Code of Civil Procedure, to the party against whom 
execution was applied for, to show cause why the decree should not be exe- 
cuted. He came and presented by his pleader a petition containing certain 
grounds of objection. The Judge did not fix any day for hearing the 

etition, but the case was subsequently called on, and was repeatedly placed 
beiore him, but the pleader did not attend, and therefore the objections 
were disallowed. The Judgment-debtor afterwards applied to the Judge to 
re-consider the order, but his application was refused, The High Court 
remanded the case to the Judgeto try the nature of the objections taken 
by the judgment-debtor, observing that, if a day had been fixed, and the 
party had not then appeared, the Jadge would have been justified in not 
going further into the case, but might have disposed of it at once.—5 B. 
L. R., App. 65; 14 W. BR., 155. 

A petition, under sec. 217, Act VIII. of 1859, is not required to be 
verified.——8 W. R., 200. 

250. When the preliminary measures (if any) required 

by the foregoing provisions have been 
Warrant when to issue. ° 
taken, the Court, unless it sees cause to 
the contrary, shall, ‘‘subject to the provisions of sections 245A 
and 245B,’’* issue its warrant for the execution of the decree. 
Wotes. 

This section applies to Provincial Small Cause Courts, 

Where a judgment-creditor had obtained a writ of attachment against 
the property of his judgment-debtor, but the debtor had no property to 
the knowledge of the creditor against which the attachment could be en- 
forced, held (reversing the decision of the Court below) that he was enti- 
tled to an order for execution of the decree by attachment of the person of 
the debtor. In an application for such an order, the onus is on the judg- 
ment-debtor to show that he has no means of satisfying the debt, and that 
he has not been guilty of any misconduct, and not on thecreditor to show 
that, by sending the debtor to prison, some satisfaction of the debt wonld 
be obtained.—8 B. LL. R., 255; 258 note. 

In a suit for an account by #® principal against his agent, the plaintiff 
should ask in his plaint that a proper account may be taken. Ifthe de- 
fendant is found liable to render such account for a certain period, the 
Court should make an interlocutory decree declaring that he is so liable, 
and direct him to file an account in Court within a fixed period. This de- 
cree may be enforced under sec. 260 of the Civil Procedure Code, After 
an account has been filed, the plaintiff should be allowed reasonable time 
to examine it. If the objections are numerous, the procedure prescribed 
by secs. 394 and 395 and form 157 of sch. iv. to the Code should be follow- 
ed. When the acconnts have been taken, the Court must determine the 
amount due, and the final decree should be for the payment of this amount, 


* The words quoted have been inserted by the Debtors’ Act (VI of 1888), sec. 8 
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and also, if necessary, for the delivery of any papers, vouchers, or other 
documents which have come into the hands of the agent in the course of 
his employment. In a suit for an account against A and B as agents, the 
plaintiff asked for an account as against A from 1265 (1858) to 1283 (1876), 
and as against B from 1281, (1874) to 1283 (1876). Held that there had 
been no misjoinder. The seven days within which a notice of objection to 
a decree by a respondent under sec, 561 of the Code must be given is not a 
period to which the provisions of paragraph 2 of sec. 5 of the Limitation 
Act can be extended, and the Court has no discretion to extend the period. 
Forms of keeping accounts of joint property in the mufassal considered.— 
I. L. R., 7 Cal. 654. 
951. Such warrant shall be dated the day on which it 
Date, signature, seal, and 18 issued, signed by the Judge or such 
delivery. officer as the Court appoints in this be- 
half, sealed with the seal of the Court, and delivered to the 
proper officer to be executed. 


And a day shall be specified in such warrant on or before 
which it must be executed, and the proper officer shall en- 
dorse thereon the day and manner in which it was executed, 
or, if it was not executed, the reason why it was not exe- 
cuted, and shall return it with such endorsement to the Court 
from which it issued. 


Wote.—This section applies to Provincial Small Cause Courts. 


252. If the decree be against a party as the legal re- 

. ‘ast repre. presentative of a deceased person, and 

sontative of deceased for the decree be for money to be paid out 

le eel ere aed of the property of the deceased, it may 

nese eT be executed by the attachment and sale 
of any such property : 

If no such property remains in the possession of the 
judgment-debtor, and he fails to satisfy the Court that he 
has duly applied such property of the deceased as is proved 
to have come into his possession, the decree may be executed 
against the judgment-debtor to the extent of the property 
not duly applied by him, in the same manner as if the decree 
had been against him personally. 

Wotes. 
This section applies to Provincial Small Cause Courts. 


The plaintiff sued the defendants on the ground that they were in 
possession of his deceased debtor’s property. It being found that the 
defendants received no assets from the deceased, held that the suit was 
rightly dismissed. If the suit had simply been against the defendants as 
heirs or personal representatives of the deceased, and if they had alleged 
that no assets had come to their hands, the plaintiff wonld have been entit- 
led to a decree against them as representatives of the deceased, if he had 
prayed for such a decree, without going to trail on the question whether 
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or not the defendants had assets ; and in that case he might have pro- 
ceeded, in enforcement of his decree, under the provisions of sec, 203 of 
Act VIIT. of 1859.--6 B. L. R., App. 106; 8. C. 14 W. R., 431. 

Where a Hindu died, leaving a childless widow and a separated bro- 
ther, it was held that, until a legal representative is appointed to the de- 
ceased’s estate, his widow is the only person who can defend a suit as bis 
representative, and that, while a decree obtained against the widow will 
enable a creditor to attach and sell, not only the widow’s life-estate in the 
immoveable property, but also the reversionary estate of the remainder- 
man, yet a decree obtained against the remainder-man will not enable the 
creditor to touch the estate in the hands of the widow. When a decree 
has been obtained against A in his lifetime, and A dies before execution, 
A’s estate is properly described in the proceedings in execution as the 
estate of A (sec. 210, Code of Civil Procedure) ; and in the certificate of sale, 
the purchaser is properly declared to have purchased the right, title, and 
interest of A in the property sold; but this procedure is improper in cases 
in which the debtor dies before or pending the suit, and the suit is brought 
or continued against his representative. In such cases the representative, 
and not the deceased person, is the defendant (secs. 104 and 203) ; and in 
the notification of sale (sec. 249), and in the certificate of sale (sec. 259), 
it ought to be set forth that what is sold is the right, title, and interest of 
the representative on the record. A bona-fid2 purchaser, without notice 
for valuable consideration at an auction-sale, is, as a general rule, entitled 
to protection, notwithstanding any irregularity or defect in the procecd- 
ings or decree in the suit. But when the decree is against the reprosenta- 
tive of a deceased person, the purchaser is bound to satisfy himself that 
the party sued as the representative of the deceased is his legal representa- 
tive. The legal representative of a deceased person, though not a party 
to the suit, will be bound by the execution-sale, if he either knowingly 
allowed the suit to be defended by another person claiming to be the legal 
representative, or, if knowing of the sale, he stood by and allowed the 
purchaser to pay in the belief that he acquired a good title. Hdalji Hor- 
masjiv. Mahabu Begum (Special Appeal No. 266 of 1809) considered.—- 
8 Bom. H.C. R., (A. C.) 37. 

Property must, under Act VIII of 1859, be attached before being sold 
in execution of decree, the words “ attachment and sale” in sec. 203 being 
taken together and not read distributively.—1l Hyde’s Rep, 158; 1 Ind. 
Jur., O. S., 125. 

A, a Muhammadan, died possessed of immoveable property, and leav- 
ing a widow, a daughter, and a sister, B, his heiresses according to Mulam- 
madan Law. 5B was entitled to one-sixth share of an undivided moiety of 
a certain portion of the property which was situated in Calcutta. After 
A’s death, the L Bank sued his daughter and her husband and two of her 
husband’s brothers in a Mufassal Court to realise certain mortgage-securi- 
ties executed by A to the Bank, and obtained a decree by consent. Neither 
the widow nor B, who was then absent from the country, were parties to 
this suit. The Bank, in execution of their decree, caused certain property 
of A, including the undivided moiety of the Calcutta property, to be sold 
by the Sheriff of Calcutta. The defendant became the purchaser at thia 
sale, and obtained possession of the property. The certificate of sale statod 
that what was sold was “the right, title, and interest of A, deceased, the 
ancestor, and of the defendants (naming them), the representatives, in a 
moiety of a piece of land situate,” &c. B afterwards sold and assigned her 
share in (among other properties) the above-mentioned undivided moiety 
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of the Calcutta property to the plaintiff, who now sued the purchaser at 
the execution-sale to recover the subject of his purchaser. Held by Garta, 
C. J., and Kemp and Jackson, JJ. (Marxspy and AINsuLiz, JJ., dissenting), 
that the decree and the execution founded upon it did not affect the 
share of B in the estate of A, and consequently that the property in quer- 
tion did not pass to the defendant under the sale made by the Sheriff. 
Per Gartu, OC. J.—A decree by consent against one heir of a deceased 
debtor cannot, under the Muhammadan Law, legally bind the other heirs. 
Per Marksy, J.—Under the Muhammadan Law, the estate of an intestate 
decends entire, together with all the debts due from and owing to the 
deceased. The creditor of an intestate Muhammadan must enforce his 
claim against the estate in a suit properly framed for the purpose. Such 
a suit is properly framed if all the persons in possession of that particular 
portion of the estate which itis intended to charge or made parties to it, 
The right of a Muhbammadan heir claiming the property of his deceased 
ancestor who died indebted is a right of representation only, and, except 
as representative, he has no right to the property whatsoever. A person 
may be a representative within the meaning of sec. 203 of Act VIII of 
1859 (corresponding with sec. 252 of Act X of 1877), so as to make the 
decree effectual for the purpose therein stated, although that persou is not 
the heir.—I. L. R., 4 Cal. 142. 

A plaintiff is entitled to sue the Jegal representative of his deceased 
debtor, and to obtain a decree against him, without proving that assets 
have come into his hands. It is sufficient if there are assets of which he 
may become possessed. The decree should mention that it is against the 
defendants in that character, and should be executed as directed by sec, 
252 of the Civil Procedure Code (Act XTV of 1882). Rayappa Chetty v. 
Ali Saheb (2 M. H. C. R., 336) followed.—8 Bom. 309. 


See I. L. R, 7 Madr. 255, noted under sec, 234. 


253. Whenever a person has, before the passing of a 
cetieeabeey: decrec in an original suit, become liable 
ecree ag as surety for the performance of the 
same or of any part thereof, the decree may be exccuted against 
him to the extent to which he has rendered himself liable,in the 
same manner as a decree may be executed against a defend- 


ant: 
Provided that such notice in writing as the Court in each 


case thinks sufficient has been given to the surety. 
Notes. 
This section applics to Provincial Small Cause Courts. 


Where sale in oxecution of a decree was stayed on the security given 
by a third party, eld that, on default by the defendant, the decree could 
not be summarily enforced against ruch surety under sec, 204 of Act VIII. 
of 1859.—4 B, L. R., App. 27; 13 W. R., 35, 

H obtained a decree in the High Court against S for certain move- 
able and immoveable property. 8S appealed to the Privy Council, While 
that appeal was pending, H applied for the execution of her decree, and N 
became her surety for Ks. 10,000. The decree, however, was not executed. 
The Privy Council reversed the decision of the High Court, and dismissed 
tho suit of HI with costs. S then sought to execute his decree for costs 
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against N, the surety. Held that N was not liable.—6 B. L. R., App. 126. 
S.C. 14 W. K., 410. 


Where a person became a snrety, in the course of the proceedings on 
an appeal, to pay all such sums as may be decreed against the plaintiff on 
appeal, the decree, when passed, can be executed against the surety under 
sec. 204 of the Civil Procedure Code, and an appeal will lie from an order 
made in execution of such decree against the surety. Where a person be- 
came surety, and gave a security-bond undertaking to pay all sums of 
money that might be decreed against the plaintiff on the defendant’s ap- 
peal, and the appeal was dismissed for default; and on the application of 
the plaintiff, the Recorder made an order cancelling the bond, and return- 
ed it to the surety, without notice to the defendants, and afterwards the 
defendant's appeal was on application restored, and a decree passed against 
the plaintiff, held that the Recorder’s order was invalid, and execution 
could issue against the surety notwithstanding that order.—7 B, L. R., 81; 
15 W. R., 538. > 

A surety-bond taken by the Court under sec. 8 of Act XXIII. of 186], 


after judgment bas been pronounced, can be enforced under sec. 204 of Act 
VIII. of 1859.—8 B. L. R., 205; 15 W. R., 21. 


An application was made agaivstone RS for execution under sec. 204 
of Act VIII. of 1859. It appeared that a suit had been instituted by A C 
agaiost H S and others in the District Court of Hooghly; that it had been 
dismissed with costs; that the plaintiff had appealed to the High Court 
from the decision of the Judge of Hooghly ; that, pending the appeal, H 
S and his co-defendants had applied for and obtained an order from the 
High Court calling upon A C to give security for his costs in the Court be- 
low and of the appeal; that RS had, in pursuance of the order, charged 
his house in Calcutta with the payment of the costs to the extent of Rs. 
2,000; that the appeal to the High Court was dismissed with costs; that 
the costs of the Court below and of the appeal amounted to Rs. 2,052-7-6; 
and that the present applicants had been unable to realize the costs by exe- 
cution within the jurisdiction of the Hooghly Court. They now applied 
for execution against RS by the attachment and sale of the house charged 
by him with the payment of Rs. 2,000. Macruerson, J., made the order 
as prayed.—9 B.L.R, App. 17. 

By virtue of sec. 1l of Act XXIII. of 1861, and the provisions of sec. 
204 of the Code of Civil Procedure, an appeal lies from an order passed in 
# matter between a judgment-creditor and sureties on behalf of a judg- 


ment-debtor for the performance of the decree.—4 Bom. H. C. R, (A. C.) 
119; 8 W. B., 24. 


Where, by an arrangement sanctioned by the proper Court, the terms 
of a decreo were varied, and provision was made for its paytmnent by instal- 
ments, for the payment of a portion of which instalments a surety execut- 
ed a bond hypothecating his property, held that the terms of sec. 204 of 
the Civil Procedure Code are not applicable to such an arrangement.—3 
N.-W. P. H.C. BR, 88. 

When a person has become liable as security for the performance of a 
decree, sec. 204 of Act VILL. of 1859 gives a remedy tothe decree-holder 
against the surety in addition to any remedy which he may have on the 
surety-bond. It docs not prevent the decree holder from bringing a suit 
on the surety-bond to enforce tho contract made with him by the snrety, 


and the lien on the property mortgaged to secure the perfarmance of that 
contract.—6 N.-W. PB. H.C. R, 26. 
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In consideration of the plaintiffs being allowed to proceed with the 
execution of a decree which they had obtained in the High Court, A be- 
came surety upon a bond for the payment of what might be due to the de- 
fendants by such plaintifia inthe event of their decree being reversed or 
modified by the Privy Council, to which an appeal was then pending. 
Held that the summary procedure under sec. 204 o0f Act VIII. of 1859 
might be enforced against A assuch surety. Compare Act X. of 1877, sec. 
253.—3 C. L, R., 506. 

Where a Court, during the pendency of an inquiry under Act XXIII. 
of 1861, sec. 8, all wed the defendant to be at large upon security for his 
appearance wheu called upon, and when the Court had concluded the in- 
quiry, it was found that the defendant had appeared, the liability of the 
surety was held to be at an end.—24 W. R., 292. 

A surety must be taken to have entcred into his contract only for the 
time during which the relation created by the instrument of surety-ship 
exists, and with reference only to the person to whom he made himself res- 
ponsible,—25 W. B., 250. 

When sccurity had been given on behalf of the respondent to an ap- 
peal under sec, 546 of the Code of Civil Procedure for the due performance 
of the decree of the Appellate Court and the appeal had been successful :— 
Held, that under the provisions of secs. 253 and 583, the decree of the Ap- 
pellate Court could be enforced against the sureties in execution proceed- 
dings. Venkapa Naik v. Baslingapa (I. L. R., 12 Bom., 411), approved.— 
I. L. R., 13 Madr, 1. 

A plaintiff, having preferred an appeal to Her Majesty in Council, 
was called upon to furnish security. Thereupon A, on bebalf of appellant, 
executed a security bond for the costs of the respondent. The appeal was 
dismissed with costs by Her Majesty in Council. On an application by 
the respondent in the appeal for execution to issue against the estate of A, 
the surety (who had died in the meantime), held that the liability of the 
surety under the security-bond could not be enforced in execution of the 
decree of Her Majesty in Council. Bans Bahadur Singh a. Mughla Begum, 
(7. OL. R., 8 Madr., 107) dissented from.—12 Cal. 402, 

An appeal was preferred to the Privy Council from a final decree 
passed upon appeal by the High Court, and B and certain other persons on 
behalf of the appellant gave security for the costs of the respondent. The 
Privy Council dismissed the appeal, and ordered the appellant to pay the 
costs of the respondent. The respondent applied to the Court of firat in- 
stance for the execution of that order against B and the other persons as 
sureties. Held that, under Act X of 1877, secs. 610 and 253, such order 
could be executed against the sureties.—2 Al. 604, 

In 1874 the execution of the decree of an Appellate Court was stayed 
pending an application for review of judgment, upon the judgment-debtor 
giving security for the execution of the decree, and a surety was accepted on 
his behalf :— Held that the judgment-creditor could not proceed summarily 
against the surety under the provisions of sec. 253 of the Code of Civil 
Procudure, 1882.—7 Madr. 284. 

See I. L. R., 3 Al. 809, noted under sec, 210 ; 15 Madr. 203, noted under 
sec. 211. 

254. Every decree or order directing a party to pay 
nee ener money as compensation or costs, or as 
‘a the alternative to some other relief 
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granted by the decree or order, or otherwise, may be enforc- 
ed by the imprisonment of the judgment-debtor, or by the 
attachment and sale of his property in manner hereinafter 


provided, or by both. 
Wotes. 

This section applies to Provincial Small Cause Courts. 

A regularly perfected attachment is an essential preliminary to sales 
in execution of simple decrees for money, and where there has been no such 
attachment, any sale that may have taken place is not simply voidable, 
but ** de facto” void.—I. L. R., 5 Al. 86. 

A suit on a bond in which immoveable property was hypothecated was 
adjusted by the defendant agreeing to pay the amount claimed and costs, 
with interest, by instalments within a fixed time, and that, in the event of 
default, the plaintiff should be at liberty to bring such property to sale. 
The Court made a decree ordering the defendant to pay the plaintiff the 
amount claimed and costs, with interest, ‘‘ in accordance with” -such agree- 
ment. Held (Turner, J., and OLpFIELD, J., dissenting) that.such decree was 
& mere money-decree, and not one which gave the plaintiffa lien on such 
property.—3 Al 216, 

255. If the decree be for mesne-profits or any other 
matter, the amount of which in money is 


Decree for -profit : 
or other matter, amount of tobe subsequently determined, the pro- 
which to be subsequently perty of the judgment-debtor may, be- 


ascertained. ‘ 
= fore the amount due from him under the 
decree has been ascertained, be attached as in the case of an 


ordinary decree for money. 
Notes. 

This section applies to Provincial Small Cause Coarts. 

When, in a suit for possession of land and mesne-profits ata rate stated 
in the plaint,a decree is passed which directs that the amount of mesne- 
profits be ascertained in execution of the decree, the plaintiff is not limited 
to the amount or rate stated in his plaint, though it may be used as evidence 
against him iu favour of thedefendant, Baboojan Jah v. Byjnath Dutt Jha 
(I. L. R., 6 Cal. 472; 5, 0. 7C. L. R., 539) explained.—I. L. R., 9 Cal. 112. 

See I. L. R., 19 Cal. 139, noted under sec. 230, 

256. When a decree is passed for a sum of money only, 
; and the amount decreed does not exceed 
Power to direct imme- 
diate execution of decree thesum ofone-thousand rupees,the Court 
for money not exceeding may, when passing the decree, on the 
Rs. 1,000. ae 
oral application of the decree-holder, 


order immediate execution thereof by the issue of a warrant 
directed cither against the person of the judgment-debtor if 
he is within the local limits of the jurisdictionofthe Court, of 
against his moveable property within the same limits. 
Wotes. 
This section applies to Provincial Small Cause Courts. 
See I. L. B., 3 Al. 701, noted under sec. 222. 
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Modes of paying money 257. All money payable under a de- 
under decrew. cree shall be paid as follows (namely ):— 
(2) intothe Court whose duty it isto execute the de- 
cree ; or 

(6) out of Court to the decree-holder ; or 
(c) otherwise asthe Court which made the decree directs. 
Notes. 

This section applies to Provincial Small Cause Courts. 


A sold a decree obtained by him under Reg. VII. of 1799 to B, but 
after the sale realized the decree from the judgment-debtor. On ap- 
plication by B for execution, on 2nd January 1862, the fraud was dis- 
covered, and B waa referred by the Collector to the Civil Court. On 2nd 
October 1866, B brought his suit for recovery of his purchase-money from: 
A. Held that the period of limitation ran from the discovering of the 
fraud. The suit was not barred. Sec. 206 of Act VIII. of 1859 does not 
apply to decrees under Reg. VII. of 1799.—1 B. L. R., (A..C.) 76. 


Where a judgment.debtor executed a kistbandi, or instalment-bond, 
providing for the satisfaction of the decree which had been obtained against 
him, and subsequently failed to pay according to the terms of the kistbandi, 
held that the decree-holder could enforce his claim under the terms of the 
kistbandi by proceedings in execution, and need not file a fresh suit.—2 B. 
L. R., (A. C ) 223 ; 11 W. R., 86. 


A judgment-creditor is entitled to prove payments made according to 
the terms of a kistbandi for the purpose of showing that his right to sue 
out execution under the kistbandi was not barred by limitation. Query, 
whether part-payments under a decree may not be proved, although they 
have not been made through the Court, or certified to the Court, under sec. 
206 of Act VIII. of 1859.—2 B. L, R,, (A. C,) 320; 11 W. R., 232 ; 15 W. 
R., 459. 

Where a creditor has obtained a decree for money payable by instal- 
ments, the whole amount to become due on failure by the debtor to pay 
one of the instalments, he is, upon failure, entitled, notwithstanding sec. 
206 of Act VIII, of 1859, to come into Court and certify to the Court, and 
prove payment of the earlier instalments, to show that execution of his 
decree is not barred.—4 B.L, R., (F. B.) 130; 13 W. R., (F. B.) 40; 19 
Ww. B., 66. 

A had obtained a decree against B, C, and D,in execution of which 
the Sheriff attached certain property belonging to B, C, and D, who were 
carrying on business in partnership. The property was sold, and the pro- 
ceeds paid into Court; and by order of Court, A received a sum in part- 
satisfaction of his decree. Subsequently A, at the request of B, and 
without receiving any consideration, gave him a letter in Bengali, purport- 
ing to bea release to him of the remainder of his decree, but such adjust- 
ment was not made through the Court. A afterwards applied for execution 
of his decree against B, C, and D, but his application was refused, the Court 
treating the letter asarelease. A appealed. Held, on appeal, that the 
letter was nota release: there was no consideration for it. The adjust- 
ment of the decree should have been made through the Court or certified 
to it in accordance with sec, 206, Act VIII. of 1859.—6 B. L. R., 339; 15 
W. R., O. C., 5. 

Various applications were made to execute a decree, and on one of 
them the sum of Rs. 1,000 was paid. Further applications were after- 
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wards made, on which finally it was arranged that a further payment of 
Rs, 1,000 down should be made, and that the residue should be paid with 
interest by monthly instalments. The judgment-creditors sought to set 
aside the arrangement, and to execute their original decree as if no such 
arrangement had been made. Held that the decree could not be enforced 
in supersession of such agreement.—10 B, L. R., App. 28; 19 W. BR, 155. 


Where a decree had been obtained for a certain sum of money without 
interest, and afterwards a kistbandi was filed, by which the decree-holder 
and the judgment debtor agreed that the amount of the decree should be 
paid by instalments with interest, and the judgment-debtor had, by his 
conduct for several years, treated the kistbandi as if it were a decree, held 
that, nnder the circumstances of the case, the judgment-debtor could not 
afterwards object that the kistbandi could not be executed as adecree, and 
that a fresh suit should be bronght upon the kistbandi ; buat the decree- 
holder was entitled to take proceedings on the kistbandi as if it were part 
of the original decree.—14 B,L.R., 287; 21 W.R., 310; 5 W. R.; Mis., 19.3 


There is no procedure under Act VIII of 1859 under which execution 
can be taken oat upon a kistbandi, filed in Court after decree, which has 
not been incorporated with the decree.—14 B. L. R.,288 note; 15 W. R., 
542, 

Where a decree was obtained for a sum of money, and afterwards by 
an arrangement between the judgment-debtor and the decree-holder it was 
agreed that the decree should be payable by instalments with iuterest at a 
very large rate, and paymeuts had subsequently been made of large sums 
of money in the terms of the arrangement, and a balance remained due, it 
was held that the decree-holder could not recover in execution of the de- 
cree any sum beyond what was stated in the decree.—14 B. L. R., 291 note; 
16 W. R., 275,6 W.R., 8. 0. C, Ref, 1 


A kistbandi, or arrangement to pay by instalments the amount of a 
decree obtained upon a bond, does not effect an extinction of the original 
debt or the mortgagee’s lien upon property mortgaged to him by the bond. 
—14 B. L. R, 423 note. S.C. 11 W. R.,, 481. 

Plaintiff owed defendant a judgment-debt, He paid the debt, but not 
through tue Court. Defendant then fraudulently applied to the Court to 
execute the decree, and the Court, being debarred by sec. 206 of the Code 
of Civil Procedure from recognizing payment made otherwise than through 
it, executed the decree by making the plaintiff pay again thesum decreed. 
Plaintiff sued to recover the amount overpaid. Held by the majority of 
the Court, Scornanp C. J., and Innes, J., dissenting) that such a suit is 
not maintainable.—3 M. H.C. R., 188. 


Where a decree has been adjusted between the parties by a contraet 
binding upon them, a Court is not bound to issue process of execution upon 
the originai decree in violation of the terms of the contract, although the 
decree-holder refuses to certify the adjustment of the decree under sec. 206 
of the Code of Civil Procedure, especially where the Court executing the 
decree is the Court to which the parties would go for the purpose of en- 
forcing the contract.—7 M. H, ©. R., 387. 


Held that a question raised for the first time between the parties to a 
decree, at the time of its execution, although not expressly reserved in that 
decree for determination at the time of its execution, may being uired into 
and determined by the Court executing the decree under sec. llof Act 
XXIII of 1861.—2 Bom. H.C. R., (A. C.) 393; 2nd Ed. 371. 
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Heid that the rejection under sec, 206 of Act VITI of 1859 of a defend- 
ant’s objection in a Mofussil Small Cause Oourt to the execution of a de- 
cree, on the ground that it had been adjasted out of Court, did not bar his 
right to bring a suit against the execution-creditor to recover the thing 
alleged to have been given in satisfaction of the decree.—4 Bom. H.C. RB, 


(A, C.) 76. 


K, an execution-creditor of C, applied to the Court by which the de- 
cree was passed, and caused C to be imprisoned under it. C then entered 
into & compromise upon certain terms with K for the adjustment of the 
decree, and K thereupon, but without certifying the terms of such adjust- 
ment to the Court, petitioned for the release of C, who was accordingly re- 
leased. Subsequently K again applied to the Court to compel satisfaction 
of the whole amount of the decree against C. This application was oppos- 
ed by C, on the ground that an adjustment of the decree had taken place 
between him and K, The Judge however, refused to enter into the ques- 
tion of the adjustment, as the terms of it had not been certified to the Court 
under sec. 206 of the Civil Procedure Code, Held on appeal that the Judge 
was in error ; that it was the duty of K, on applying for the release of C, 
to certify the adjustment to the Court; that it would be unjust to allow 
him to take advantage of his own omission to do so; and that, not having 
done so, the presumption against him was thatthe decree had been satisfi- 
ed in full, but that, under the circumstances, it would be the most equit- 
able course to directithe Judge to inquire into the terms of the adjustment. 
Case remanded for that purpose.—4 Bom. H. C. R., (A. C.) 120. 


H sued B to recover possession of a certain house. B auswered that 
the house was his own ; that H having fraudulently got possession of it, 
he, B, had filed a suit to recover possession ; that a decree was passed in 
his favour in the lower Court, which, however, was reversed on appeal ; 
that, pending special appeal, a compromise had been entered into between 
him and H, in pursuance of which he, B, was put in possession of the 
house. The terms of this compromise were not certified to the Court 
under sec. 206 of the Civil Procedure Code. Held that this compromise, 
having been effected after the decree in favour of B had been reversed, did 
not come within the meaning of sec. 206. and was therefore a good defence 
to the suit of H.—5 Bom. H.C. R.,(A. C.) 78. 


A suit will, notwithstanding sec. 206 of Act VIII of 1859, lie for da- 
mages for an alleged breach of contract in not certifying to the Court a 
payment of money in satisfaction of a decree, made out of and not through 
the Court, in consequence of which the same was fraudulently recovered a 
second time, by the person omitting to certify the said payment.—1N.-W. 
ct H. C. R., 155; Ed. 1873, 287; S. C. Agra H.C. B., CF. B.) Ed. 1874, 

85. 


A Court executing decrees, whilst giving effect to sec. 206 of Act VIII 
of 1859, should also take reasonable care that its process is not about to be 
abused for fraudulent purposes. It may, by examining the judgment-deb- 
tor and others having knowledge, inform itself of the position of the decree, 
and whether it has, or has not been, satisfied. This, however, is merely an 
enquiry to inform the Court, and it need not frame and decide an issue.— 
2 Ww. P. H.C. R., 48. 

The suing on a kisbundi in Court does not necessarily make it the in- 


strument of a public adjustment through the Court, within the meaning 
of sec. 206, Act VIII of 1859.—7 W. R., 485. 
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A letter from a decree-holder to his vakeel to put in an acknowledg- 
ment into Court is not a settlement out of Court certified to the Court ia 
the manner required by sec. 206, Act VIII of 1859, to warrant further in- 
vestigation in the matter.—7 W. R., 510. ’ 

Where several of the acts required to be done in execution of a decree 
are such as can be done through a Court, and where all of them are acts 
the doing of which may be certified to the Court by the person in whose 

.favour the decree was made, the policy of sec. 206 of the Code of Civil 
Procedure is to exclude tho reception of evidence upon the point, or any 
question arising out of evidence before the Court. No adjustment, can be 
recognised unless made through the Court or certified by the person in 
whose favour the decree was made.——8 W, R., 319. 

Sec. 206, Act VIII of 1859, does not bara suit brought to recover 
money paid into the Collectorate as Government revenne, although the 
person on whose behalf the money was paid had an Act X decree against 
the person paying the money, as the entire amount of the decree was even- 
irra recovered by taking out execution of the whole decree.—8 W. R., 
449, 

Where a judgment-debtor pays the amount decreed to the officer of 
the Court under the authority and pressure of the Court’s procesa, ha is 
entitled to protection ; the latter clause of sec. 206, Act VIII of 1859, re- 
lating, not to such payments, but to voluntary _adjustment.—9 W. R., 462. 

A petition signed and filed in Court by a judgment-creditor certifying 
payment of the amount due to him by his judgment-debtor is a sufficient 
certificate of payment under the decree in the terms of sec. 206, Code of 
Civil Procedure.—12 W. R., 358. 

Where a decree-holder agrees for a good consideration not to enforce 
his decree, the Court may legitimately, on the suit of the opposite party, 
issve an injunction against the former not to do what he has agreed not to 
do, Act VIII. of 1859, sec. 206, notwithstanding,—22 W. R., 194. 

Act VIII of 1859, sec. 206, applied only to proceedings which were 
taken while the decree was in exccution, and did not preclude the Coart, 
before putting the decree in execution, from enquiring if it has been satis- 
fied out of Court.—22 W. R., 270. 

A suit to enforce a contract by which a dispute was adjusted between 
a decree-holder and judgment-debtor is not barred by Act VIII of 1859, sec. 
206.—22 W. R., 298. 

Where a party to a suit was directed by the High Court to pay the 
costs of the day, and his solicitor paid the money into Court under sec. 257 
of the Code of Civil Procedure, held that section was not applicable, as the 
order was not a decree,—I. L. R, 12 Madr. 120. 


257A. Every agreement to give time for the satisfaction 
Agreement to givetime Of a Judgment-debt shall be void, unless 
to judgment-debtor. it 1s made for consideration and with the 
sanction of the Court which passed the decree, and such Court 
deems the consideration to be under the circumstances rea- 
sonable. 
Every agreement for the satisfaction of a judgmerrt-debt, 
Agreement for satisfac: Which provides for the payment, directly 
Eioucor judgmentideDr. cr indirectly of any sum in excess of 
129 
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the sum due or to accrue due under the decree, shall be void, 
unless it is made with the like sanction. 


Any sum paid in contravention of the provisions of this 
section shall be applied to the satisfaction of the judgment- 
debt; and the surplus (if any) shall be recoverable by the 


judgment-debtor. 
Notes. 

This section applies to Provincial Small Cause Courts. 

The plaintiff obtained a money-decree against the defendant Hur Patel, 
and in execution thereof attached his property. Thereupon, at Hur Patel’s 
request, five persons gave a havala or oral undertaking to pay the amount 
of the decree, and the attachment was removed. It appeared that some 
payment was made under the havala, Subsequently Hur Patel and the de- 
fendants Nos. 2 and 3 executed a bond to the plaintiff reciting the havala, 
the payment thereunder, and agreeing to pay the amount of the decree 
with interest, Neither the havala nor the bond was brought to the notice 
of the Court for sanction, and the decree, which was capable of execution, 
wns then destroyed, The plaintiff now sued to recover the debt due under 
the bond. The District Judge was of opinion that the part of the bond 
which contained a promise to pay interest was void, but that in respect of 
the principal amount of the decree it was not void. On reference to the 
High Court, held that the whole bond was void. The havala was an agree- 
ment such as is contemplated in para. 1 of sec. 257A of the Civil Procedure 
Code (Act XIV of 1882), and was void for want of sanction of the Court 
under that section. The bond, regarded as one in consideration of the havala 
or as an agreement for satisfaction of the decree, was also void under para. 
2 of the same section for a similar reason.—I. L. K., 12 Bom. 499. 


On the 16th July, 1886, S. obtained a decree against K. for Rs. 315 
with costs. On the nextday K. paid S. Rs. 200 in part satisfaction of the 
decree, and induced K. to accept a bond by which he (S.) gave up the 
costs and by which K. was to pay the balance of the decree with interest 
at the end of eight months. S. sued upon the bond. K. contended that the 
bond was void under sec. 257A of the Civil Procedure Code (XIV of 1882) 
and that the suit would not lie. Held, that the suit would lie. Since the 
amendment made in sec. 258 by Act VII of 1888 such payments or ad- 
justmonts may be recognized by a Civil Court, except when executing the 
decree, and, therefore, a suit based upon such a payment or adjuatment 
should be admitted. The concluding clause of sec. 258 has no direct bear- 
ing on sec. 257A, as it relates to a daifferent subject-matter. Quare— 
Whether sec. 257A relates exclusively to agreements to extend the time 
for enforcing decree by execution, as ruled by the Calcutta High Court, or 
is applicable to all agreenlents according to the view taken by the Bombay 
High Ceurt ? Where thee are different rulings of the different High 
Courts on @ particular point, a Judge should follow the rulings of the High 
Court to which he is subo™inate. Jhabar Mabomed v. Modan Sonahar 
(il. L. R, 11 Cal. 671), Madavrav Anant vw. Chilu (P. J. for 1881, p. 315), 
Ganesh Shivram vw. Abdullabeg (I. L R., 8 Bom, 538), Pandurang Ram- 
chandra vw, Narayan (I. L. R., 8 Bom. 300), and Davlatsing v. Pandu (I. L. 
R., 9 Bom, 176), referred to.—15 Bom. 419. 


The decree in a redemption-suit directed that the lands mortgaged 
should be allowed to be redeemed on payment of Rs, 30-7 O by the plain- 
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tiff to the defendant. The decree was subsequently modified by substitut- 
ing Rs, 91-2-6 for Rs. 30-7-0. On the 3rd October 1885, the parties en- 
tered into an agreement whereby (inter alia) the time to pay the decreed 
debt was extended to five years from that date, but no sanction of the 
Court was obtained. On the 18th February 1888, the parties applied to the 
Court tosanction the agreement of 1885. On reference to the High Court, 
held that the agreement in question required the Court’s sanction under sec. 
257A of the Civil Procedure Code (Act XIV. of 1882), for want of which it 
was void so far as it related to the judgment-debt, and that the sanction 
could not be given at the date it was applied for.—13 Bom. 54. 


P having obtained a decree against B, the son of the latter gave the 
son of the former an instalment-bond for the judgment-debt without the 
sanction of the Court. Ina suit by P’s son to recover the debt on the bond, 
held that the suit would lie, Sec. 257A of the Civil Procedure Code (Act 
XIV. of 1882) applies only toagreements between the parties to the suit or 
decree.—13 Bom. 671. - 


Sec. 257A of the Civil Procedure Code, when it provides that ‘ every 
agreement to give time for the satisfaction of a judgment debt shall be yoid”’ 
upless made for consideration and with the sanction of the Court, &c., does 
not make such agreements illegal, in the sense prohibited by law. It only 
prevents such agreements being enforced in a Court of Law, Where such 
an agreement to give time, never sanctioned by the Court as required by 
section 257A, formed part of the consideration for a bond, and had actnu- 
ally been enjoyed by the obligee to bond. Jfel.d, that such consideration, 
not being in its nature illegal, and not having as a fact failed, there was 
ne ae why the obligor should not enforce the terms of the boud,—16 

om. 618. ; 


Aithough a Court executing a decree is bound by the terms thereof, 
and cannot add to or vary or go bekind them, the effect of sec. 375 read 
with sec. 647 of the Civil Procedure Code is that, when a decree is put in- 
to execution, the proceedings taken therefor amount to a separato litiga- 
tion in which the parties can enter into a compromise much iu the same 
manner as in a regular suit. Such a comproniise does not extinguish the 
decree ; and the Court executing the decree is bound, suhject to the condi- 
tions indicated by sec. 375, to give effect to the compromise. In execution- 
proceedings the word “ suit” in sec. 375 must, with reference to sec. 647, 
be read as meaning ‘execution of decree.” By reason of the words in seg, 
375, “ lawful agreement or compromise,” the provisions of sec. 257A _ be- 
come applicable to such a case; and, so long asthe requirements of that 
section are satisfied, the compromise becomes a part of the decree itsolf, 
and—at least as between the decree-holder and the judgment-debtor—cau 
be given effect to in execution of the decree. When such acompromise has 
been duly made and sanctioned by the Court executing the decree, rdéjther 
the decree-holder nor the judgment-debtor can resile from the posittog, 
assumed by them in the matter of the compromise. Even if such a com. 
promise has been irregularly sanctioned by the Court executing the de- 
cree—the irregularity not amouuting to want of jurisdiction—the com- 
promise must take effect until the order sanctioning it is set aside, and, 
until that happens, the parties are bound by it in all proceeding relating 
to the execution of the decree, and, where they have acted upon it, they 
are estopped thereafter from questioning its validity. Sita Ram v, Dasrath 
Das (I. L. R., 5 Al. 492) followed. Debi Rai v. Gokul Prasad (I. L. R., 3 
Al, 585), Ram Lakhan Rai v. Bakhtaur Rai (1. L. R., 6 Al. 623), Fateh 
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Muhammad v. Gopal Das (I. L, R., 7 Al. 424), Ganga v. Murlidhar (I. L. 
R., 4 Al. 240), Sheo Golam Lal nv. Beni Prosad (I. L. R., 5 Cal. 37) Lake 
shmana v. Sukiya Bai (I. L. R., 7 Madr. 400), Yella Chetti v. Munisami 
Reddi (I. L, R, 6 Madr. 101), Pisani v. Attorney-General of Gibraltar ci. 
L. B., 5 P. ©. 516), and Sadasiva Pillai v. Ramalinga Pillai (lL. R, 21. 
A. 219), referred to.—11 Al. 228, 

On the 22nd March, 1886, the applicant presented an application to a 
Subordinate Judge, praying that the adjustment of certain decrees, dated 
the 28th March 1867, and llth July 1871, might be certified, and a sanc- 
tion granted to a sankhat, dated 18th March 1880, passed to him by the 
defendant in satisfaction of the said decrees and in substitution of to bonds 
dated February 1879, ‘The Subordinate Judge, being of opivion that the 
application could not be granted, inasmuch as the execution of the decrees 
was then barred by limitation, referred the case to the High Court under 
sec. 617 of the Civil Procedure Code, (Act XIV of 1882). Held, that the 
question could not be referred under sec. 617 of the Civil Procedure Code 
(Act XIV of 1882), asthe order applied for to the Subordinate Judge was 
appealable under sec, 2 of the Code, The question raised by the application 
related to the satisfaction of the decree within the meaning of sec. 244 of 
the Code.—11 Bom. 5/7. 

_An agreement entered into to pay interest not awarded by a decree in 
addition to the sum decreed without the sanction of the Court which passed 
the decree is void under sec. 257A of the Code of Civil Procedure, Act XIV 
oe aor so far as it operates in satisfaction of the Judgment-debt.—9 Bom. 

_ . The plaintiff’s father had in his lifetime obtained a decree against the 
first defendant and two otber persons, This decree having been partly sa- 
tisfied, the first defendant and his son, who was no party to the decree, exe- 
cuted a bond for the amount still remaining due, At the date of the bond 
the decree was barred by limitation. No sanction for the bond was obtained 
under sec. 257A of the Civil Procedure Code. The adjustment was secured 
under sec. 258, The plaintiff now sued upon the bond. On reference the 
High Court. Held, that the bond did not require the sanction of the Court 
under sec, 257A of the Civil Procedure Code (Act XIV of 1882). That 
section relates to judgment-debts which are still enforceable. Held, also, 
that judgment-debt is a debt within the contemplation of sec, 25, clause 
(3) of the Contract Act IX of 1872.—14 Bom. 390. * 

The provisions of sec. 257A of Act XIV of 1882 are intended to pre~ 
vent binding agreements between judgment-debtors and judgment-ereditors 
for extending the time for enforcing decrees by execution, without considera- 
tion, and without sanction of the Court ; and are not intended to prevent 
the parties from entering into a fresh contract for the payment of the judg- 
ment-debt by instalments or otherwise.—11 Cal. 67]. 

The plaintiff obtained a decree against the defendant under whioh tho 
judgment-debtor was liable to pay the amount by instalments with interest 
at 4 per cent. Eventually, the defendant failing to pay, the plaintiff accept- 
ed a bond executed jointly by the defendant and T his father, by which 
they both became liable for the amount of the decree with interest at 183 
per cent, In a suit on the bond, it was contended that the bond was void 
under sec. 257A of the Civil Procedure Code, as being an agreement to 
give time for the satisfaction of the judgment-debt made for no_ consider- 
ation and without the sanction of the Court, and also without such sanction 
providing for payment of a sum in excess of the amount due under the de- 
cree ; that it was void within the meanivg of sec. 23 of the Contract Act 
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as being forbidden by, or of a nature to defeat the-provisions of, sec, 257A 
of the Civil Procedure Code ; and that, consequently, the suit on it was 
not maintainable. Held, that sec. 257A of the Code was not applicable, 
That section was framed to prohibit the enforcement of an agreement of 
the kind mentioned therein, if made withont the sanction of the Court, in 
execution of the decree, but was not intended to take away the right of par- 
ties of entering into a fresh contract, either for payment of the judgment- 
debt, to give time for sach payment, or for the payment ofa larger sum 
than may be covered by the decree, if it be for a proper consideration, In 
this case the consideration for the bond was a lawful consideration ; it could 
not be said that because satisfaction of the decree was not certified to the 
' Court, there was no consideration. Held, also, the bond was not void under 
sec, 23 of the Contract Act. Semble: The words “ any law’’ in that section 
refer to some substantive law, and not to an adjective law, such as the 
Procedure Code is.—16 Cal, 504, 

The provisions of sec. 257A of the Code of Civil Procedure, 1877, ap- 
ply only as between parties to the decree.—6 Madr. 101. 3 


The decree-holder and judgment-debtor of a decree filed a petition 
(sulehnama) in the Court executing the decree, praying that the Court 
would sanction an arrangement providing for the payment of the decree 
by instalments and enhancing the rate of interest made payable by the 
decree. The Court sanctioned the arrangement. Held that the “ suleh- 
nama’ was within sec, 257A of the Civil Procedure Code, and the decree 
might be executed in accordance with its provisions.—5 Al. 492. 


On the 27th Augnat, 1878, the holder of a decree for money and the 
judgment-debtor agreed that the amount of the decree should be payable 
by inatalments, and that, if default were made in payment of any one in- 
stalment, the whole decree should be executed. The Court executing 
the decree sanctioned this agreement. On the 28th November 1881, de- 
fault havirg been made, the decree-holder applied for recovery of the 
whole amount of the decree. Held that the application was not one to 
which No. 179, sch. ii. of the Limitation Act, 1877, was applicable, but 
No. 178, and the period of limitation began to run from the date of de- 
fault. The principle recognized in Baghubans Gir v. Sheosaran Gir (I. L. 
R., 5 Al. 243) and Kalyanbhai Dipchand v. Ghanshamlal Jadunathji (I. L. 
R., 5 Bom. 29) applied.—5 Al. 596. 


G, the father of the plaintiff, obtained two decrees : one against the 
defendant A and his father, and the other agaiust A’s father alone; and 
in satisfaction of these decrees obtained a bond without the sanction of the 
Court, and brought a suit to recover the sum due under the said bond. 
Held that the bond was void under the second clause of sec. 257A of the 
Civil Procedure Code (Act XIV of 1882).—8 Bom. 538, 


See I. L. R., 6 Al. 623 and 12 Al, 571, noted under seo, 210. 

258. If any money payable under a decree is paid out 
of Court, or the decree is otherwise ad- 
Payment to decree holder, == tod in whole or in part to the satisfac- 
tion of the decree-holder, or if any payment is made in pur- 
suance of an agreement of the nature mentioned in section 
257A, the decree-holder shall certify such payment or adjust- 

ment to the Court whose duty it is to execute the decree. 
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The judgment-debtor also may inform the Court of such 
payment or adjustment, and apply to the Court to issue a 
notice to the decree-holder to show cause, on a day to be fixed 
by the Court, why such payment or adjustment should not be 
recorded as certified ; and if, after due service of such notice, 
the decree-holder fails to appear on the day fixed, or, having 
appeared, fails to show cause why the payment or adjustment 
should not be recorded as certified, the Court shall record the 
same accordingly. 

Unless such a payment or adjustment hasbeen certified 
as aforesaid, it shall not be recognized as a payment or ad- 
justment of the decree by any Court executing the decree.* 

Notes. 
The section applies to Provincial Small Cause Courts. 


In 1881 R obtained a decree against M for possession of certain pro- 
perty with costs. Subsequently a compromise of the questions at issue in 
the suit was come to between Rand M, one of the terms of which was that 
R gave up his claim to costs. Satisfaction of the decree was not entered 
up in Court. In 1884 K, purporting to be acting on behalf of R, but 
withont his knowledge or sanction, applied for execution of the decree for 
costs, and in the execution-proceedings which followed a share of M ina 
tank was sold and purchased by A. M thereupon brought a suit against 
A, R, K, and others to set aside the sale, alleging that the whole of the 
execution-proceedings had been taken without notice to him, and had,been 
fraudulently taken by the defendants in collusion with one another in 
order to deprive him of his share in the tank. It was found that A’s 
purchase was an innocent one, and untainted with fraud. Held, upon the 
authority of Rewa Mahton vw. Ram Kishen Singh (LL. R., 138 I. A. 106; S. 
C., 1. L. R., 14 Cal. 18), that the sale could not be set aside. Such a sale 
could only be set aside if it were shown that the Court had on jurisdiction 
to execute the decree; but asthe decree remained an unsatisfied decree so 
far as the Court was concerned, and capable of being executed, the corn- 
promise not have been certified to the Court, the Court had jurisdiction 
to execute it. Held, further, that the execution proceedings could not be 
held to be void, as, although instituted by a person who had no authority 
to institute them, they were instituted in the name of the decree- holder, 
and neither the Court nor the auction-purchaser was bound to sce that the 
application was made bona fide on his behalf, Pat Dasi v. Sharup CLand 
Mala (I. L. R., 14 Cal. 376) commented on.— I. L. B., 15 Cal. 557. 

A decree-holder having proceeded to execute his decree against his 
judgment-debtor, the latter objected, stating that the decree had been 
already satisfied, although the adjustment thereof had not been certified 
to the Court as required by sec. 258 of the Code of Civil Procedure. The 
judgment-debtor, being under the circumstances compelled to deposit the 
amount of the decree in Court, applied for and obtained sanction to pro- 
secute the decree-holder for an offence under sec. 210 of the Penal Code. 
It was contended that the case did not fall within that section, as the 
satisfaction, not having been certified to the Court, could not be recognized 


* This paragraph has been substituted for the original by the Civil Procedure Code 
Amendment Act (VII. of 1888), sec. 27. 
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by the Court executing the decree, and that consequently no offence had 
been committed. Held that the words “ after it has been satisfied,’”? used 
in sec, 210 of the Penal Code, indicate only the fact of the satisfaction of 
the decree. The fact that the satisfaction is of such a nature that the 
Coart executing the decree could not recognize it does not prevent the 
decree-holder from being properly convicted of on offence under that 
section,—16 Cal. 126. 

In a suit brought by a Hindu to recover certain land, defendant plead- 
ed that he held the same under a mortgage granted to him by plaintiff’s 
mother and guardian in satisfaction‘of a decree obtained against plaintiff’s 
deceased father. Plaintiff contended that, as the mortgage was in adjust- 
‘ment of a decree, and the adjustment had not been certified to the Court, 
the mortgage could not be recognised by virtue of sec. 258 of the Code of 
Civil Procedure. Held that, as there had been no certified adjustment of 
the decree, the mortgage could not prevail against plaintiff’s claim. Haji 
Abdul Rahiman v. Khoja Kaki Aruth (I, L. R.,11 Bom. 6) followed, and 
Mallamma v. Venkappa (I. L. R., 8 Madr. 277) distinguished.—11 Madr. 
469. 

In 1877, M executed a mortgage toS in consideration of a sum paid 
in cash, and a debt due by M to S undera decree. S did not certify satis- 
faction of the decree to the Court under sec. 258 of the Code of Civil 
Procedure, nor was this stipulated for in the instrament of mortgage. Held, 
in a suit to enforce the mortgage, that sec, 258 was no bar to the plaintiff’s 
right to recover.—12 Madr. 61. 

An appeal lies against an order dismissing an application made under 
Civil Procedure Code, sec. 258, that the adjustment of a decree be recorded 
as certified.—14 Madr. 99. 

The plaintiff had been a surety for the defendant on a bond for Rs. 50 
passed to G by the defendant. G obtained a decree against the plaintiff on 
this bond, and the plaintiff satisfied the decree by paying G Rs. 38 in full 
satisfaction. The payment was made out of Court, and was not certified to 
the Court. The plaintiff now sued the defendant to recover the money 
so paid by him to G. He called G as a witness, who acknowledged he had 
received Rs. 38 from the plaintiff in full satisfaction of the decree. Held 
that the last clause of sec. 258 of the Civil Procedure Code (Act XIV. of 
1882) did not apply to such a case, and that the payment made by the plain- 
tiff to G might be proved.—12 Bom. 235. 

An application for execution of a decree payable by instalments was 
resisted by the judgment-debtor as barred by limitation on the ground 
that nothing had been paid under the decree, and that the application was 
made more than three years after the first instalment fell due. The decree- 
holder pleaded that he had waived the default in payment of the first in- 
stalment by accepting such payment shortly afterwards, and thatthe ap- 
plication was in time, having been made within three years from the date 
when the second instalment was due, Held that the decree-holder could | 
not raise this plea, as the payment in question had not been certified to the 
Court executing the decree, and therefore could not, under sec. 258 of the 
Civil Procedure Code, be recognized. Sham Lal +. Kanahia Lal and Zahur 
Husain v, Bakhtawar not followed.—12 Al. 5€9. 

Where a regular suit under sec, 283 of the Code of Civil Procedure was 
brought to establish the plaintiff’s right to certain attached property on 
the allegation that the property attached had been transferred to him in 
satisfaction of a decree held by him against the judgment-debtor. Held 
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that it was not necessary that such transfer should be certified under the 
provisions of sec, 258 of the Code Civil Procedure. The prohibition to take 
cognizance of adjustments and payments referred to in sec. 258 above-men- 
tioned relates only to the Court executing the decree,—13 Al. 339. 


Where a decree has been satisfied out of Court, and the payment has 
not been recorded in accordance with sec. 258 of the Civil Procedure Code, 
it is nevertheless open to the guondam judgment-debtor, when suing to 
have a sale made by the quondam decree-holder after satisfaction of the de- 
cree set aside, to prove the payment of the decretal money otherwise than 
by acertificate under that section.—14 Cal. 376. 


Under sec. 258 of the Civil Procedure Code (Act XIV of 1882) no 
Court can recognize an uncertified adjustment of a decree for any juridical 
purpose whatever. A suit will not lie to enforce an uncertified agreement 
of adjustment of a decree against a jadgment-debtor, the consideration 
for which is, that it shall operate in satisfaction of the decree ; as there is, 
in that case, no consideration which the Court can recognize, and, there- 
fore, no valid consideration for the judgment-debtor’s agreement, The 
plaintiff was the assignee of a decree obtained by one Haji Oomar Khamesa 
against the defendants on the 5th May 1883, By that decree, Haji Oomar 
Khamesa was declared entitled to recover Rs, 9,961-5-6 with interest at 
nine per cent. from the defendants ; and payment was ordered to be made 
to him of the said sum by weekly instalments of Rs. 200. In order to 
secure the payment of the said instalments, the defendants were requir- 
ed to execute a mortgage to Haji Oomar Khamesa of certain property, 
with power to him to sell the same, and to execute the decree for the 
whole amount, in case of default, for six months, Haji Oomar Khamesa 
assigned the decree to the plaintiff in the present suit, and subsequent to the 
assignment(vciz,on the Zlst July 1883),the defendantsexecuted to the plaintiff 
the mortgage on which the present suit was brought. The mortgage-deed, 
after reciting the above facts, stated that the defendants had agreed to 
satisfy the amount of the decree, and it contained a covenant, by the 
defendants, that they would pay Rs. 9,961-5-6, with interest at six per cent., 
by monthly instalments of Rs, 400 from the 2lst August 1883. The mort- 
gage, therefore, differed from the decree, both with regard to the instal- 
ments and the rate of interest. The plaintiff sued to recover the sum of 
Ra, 4,207, being the amount of instalments due to him under the said mort- 
gage. Held, that the suit would not lie asthe mortgage was an adjust- 
ment of the decree, and had not been_certified to the Court, as required by 
sec, 258 of the Civil Procedure Code (Aet XIV. of 1882),—1l Bom. 6. 


The plaintiff obtained a decree against the defendant for Rs, 60 and 
costs, Rs. 29-10-1, against which thedefendant immediately appealed. 
Shortly afterwards the defendant sent Rs. 70 to the plaintifi’s vakil, in- 
timating by a letter that the remittance was in part-payment-of the decree, 
and that an arrangement would be made to pay the balance. The. plaintiff 
did not take out execution of the decree, but the part-pnayment was not 
c>rtified to the Court. On appeal, the decree was reversed and the defen- 
dant applied for the refund of the amount which he had paid to the plain- 
tiff, The Court of first instance girnted the application, The plaintiff ap- 
pealed, and the Appellate Court reversed the order, holding that, under the 
provisions of sec, 258 of the Civil Proceduie Code, the payment made by the 
defendant not having been certified cculd not be reccvered. Held by the 
High Court that the defendant was entitled to recover the amount paid to 
the plaintiff. The decree having been reversed on appeal the payment, 
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whether certified to the Court or not, could only be regarded as made with- 
out consideration, and the defendant was entitled to have it restored. The 
Court accordingly under sec, 622 of the Civil Procedure Code discharged 
the order of the lower Appellate Court, and restored the order of the Court 
of first instance.—11 Bom. 724, 

The provision in sec. 258 of the Code of Civil Procedure, 1882, which 
forbids any Court to recognize a payment under, or an adjustment of, a 
decree, unless certified to the Court executing the decree, does not debar 
ea suit for damages for a breach of a contract to certify.—8 Madr, 277. 

In determining under sec. 258 of Act XIV of 1882 whether or no the 
cause shown by the decree-holder is sufficient, it is incumbent upon the 
Court to investigate and decide any questions of fact upon which the parties 
may not be agreed, [n such an investigation the evidence may be given 
either orally or by affidavit. The term ‘‘ to show cause’”’ does not mean 
merely to allege causes, nor even to make out that there is room for 
ergument, but both to allege cause and to prove it to the satisfaction of the 
Court.—11 Cal. 166. 

Sec. 258 which provides that no payment or adjustment of a decree 
not certified to the Court, as in the said section provided, shall be recogniz- 
ed by any Court, does not debar a Criminal Court from recognizing such 
payment where the decree-holder is charged with frauduleutly executing a 
satisfied decree.—9 Madr. 101. 


An adjustment of a decree not certified to the Court by either party 


within the time limited by law cannot be recognized as a bar to execution. 
—3 Madr. 113. 


Where a judgment-debtor has, out of Court, partly satisfied his decree- 
holder subsequent to the transmission of the decree for execution to another 
Court, but before actaal execution has been applied for, he is entitled, on 
execation in full being demanded, to an order from the Court to which the 
decree is transferred for execution, calling upon the decree-holder to certify 
the fact of such part-payment.—5 Cal. 448, 

In 1878, a decree-holder, having received certain grain from the judg- 
ment-debtor in satisfaction of the decree, failed to certify satisfaction of 
the decree to the Court in accordance with the provisions of sec. 258 of 
the Code of Civil Procedure, 1877, and executed the decree nevertheless. 
In a suit for damages against the decree holder it was held that the judg- 
ment debtor’s remedy for the wrong suffered was not taken away by the 
provisions of secs. 244 and 258 of the Code.—5 Madr. 397. 


N, having obtained a decree in a suit against K, requested him to dis- 
charge certain sums due on outstanding bonds which N had given to third 
parties, promising to credit the sums so paid to the amount due under the 
aforesaid decree. K paid as requested, but N took out execution in full of 
the decree, and the Court refused to recognize the payments made by K out 
of Court. In asuit by K for the money paid as aforesaid, held that, the 
payments not having been made directly in adjustment of a decree, the suit 
was not barred.—1 Madr. 203. 


Where a decree-holder, declared to be entitled to possession of certain 
lands, subsequent to decree executed a patta in favour of his judgment- 
debtor, who has then in possession,and afterwards took out execution under 
his decree, held (on an objection by the judgment-debtor that, under these 
circumstances, he has entitled to possession) that, satisfaction of the decree 
not having been entered up, such objection could not be dealt with under 
sec. 244 of the Civil Procedure Code. Held also that sec. 258 of the Civij 
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Procedure Code deals with the adjustment of any decree, and not merely 
with the adjustment of a money-decree.—6 Cal. 786 ;8 C. L. R., 36. 

~~ Certain immoveable property having been attached in execution of a 
decree for money dated in 1879, directing the sale of such property, T, who 
had purchased such property in 1880, objected to the attachment. His 
objection having been disallowed, he used to establish his right to the pro- 
perty and for the removal of the attachment, He claimed on the ground, 
amongst others, thatthe decree of 1879 has been wholly adjusted. The al- 
leged adjustment had not been certified under sec. 258 of the Civil Procedure 
Code. Held that the provisions of that section did not debar the Courts try- 
ing the suit from determining as between T and the decree-holder whether 
the decree of 1879 had been adjusted or not. Sita Ram v, Mahipal (I. L. 
R., oer 533) and Shadi v. Ganga Sahai (J. L. R., 3 Al. 538) followed.—5 
Al. 269. 

The provisions of sec. 206 of the Civil Procedure Code Act VIII. of 
1859, only prevent the Court executing the decree from recognizing a pay- 
ment made ont of Court, and do not bar a suit for the refund of such pay- 
ment. G held a decree against D, who satisfied it out of Court, and obtained 
a receipt from G to the effect that it was satisfied. Notwithstanding thia, 
G executed the decree, and recovered the amount of it through the Court, 
although D pleaded satisfaction in the execution-proceedings, and pro- 
duced the receipt. In a sait brought by D against G for refund of the 
money received by G out of Court, the defendant contended that the suit 
was not maintainable. Held that it was maintainable according to the law 
as it stood before the passing of Act XII of 1879. Gnnamani vw. Paran 
Kishore (5B. L. R., 223) and Gulawad v. Rahimtulla (4 Bom. H. C, R., 76) 
folllowed. Quoere.—Whether such a suit is maintainable under sec, 36 of 
Act XII of 1879, which has been substituted for sec. 258 of the Civil Pro- 
cedure Code (Act X of 1877), Held also that the statement contained in 
the receipt passed by G to D, tothe effect that the decree had been satisfied, 
was sufficient to shift the burden of proof to the defendant to show that it 
was an incorrect statement.—4 Bom, 295. 


Where under a bond a decree was adjusted by making asmall de- 
duction, and by providing for the payment of the balance as part of the 
entire amount of the bond. Held, that since the amendment made in section 
258 of the Civil Procedure Code (Act XIV of 1882) by section 27 of Act 
VII of 1888 (Act amending the Civil Procedure Code of 1882) such adjust- 
ment may be recognized by a Civil Court,except in execution.—16 Bom. 589, 


The plaintiff held a decree against the defendant, and in execution of 
it attached the defendant’s property. A compromise was then made, by 
which the defendant execnted to the plaintiff the bond sued upon, in eatis- 
faction of the jadgment-debt. The compromise, however, was not certified 
to the Court, Held that the bond was without consideration, The adjast- 
ment of the decree, not having been certified to the Court, was not binding 
on the plaintiff, and therefore constituted no valid consideration.—8 Bom. 
300. 

The holder of a money-decree agreed to accept, in satisfaction of the 
amount thereof a pait-payment in carh, and a lease of certain lands for 
five years, rent free. The judgment-dvubtor made the payment, and gave 
the lease agreed on. Afterwards the decree-holder executed the decree 
against the judgment-debtor, and then the jndgment-debtor brought the 
present suit for a declaration that the money-decree was satisfied, and for 
damages against the decree holder. Held, that such a suit would lie. Guna- 
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mani Dasiv. Prankishori Dasi, 5 B, L. R., 223; Viraraghava Reddi v. 
Subbaka, I. L. R, 5 Madr. 397; Chembrakandi Musutti v. Themdyal 
Pathalath Shekharau Nayar, I. L. R., 6 Madr., 41; Sita Ram v. Mahipal, 
IT. L. R., 3 Al. 533 ; Shadiv. Gunga Sahai, I. L. R,3 Al. 538; and Ishan 
Chunder Bundopadhya »v. Indro Narain Gossami, 1.L.8., 9 Cal., 788, follow- 
ed ; Patankar v. Devji, I. L R., 6 Bom. 146, not followed.—10 Cal. 354. 


See I. L. R., 15 Madr. 343, noted under sec, 231; 11 Bom. 506, noted 
under sec. 232; 6 Bom, 146, 3 Al. 533, 3 Al. 538, 9 Cal, 831, 15 Cal. 187 
and 15 Madr. 302, noted under sec. 244; 15 Bom. 419,noted under sec. 2574; 
13 Madr. 236, noted under sec. 7 of the Limitation Act. 

259. If the decree be for any specific moveable, or for 

Decrees for specific move- any share in a specific moveable, or for 
ables, or recovery of wives. therecovery of a wife, it may be enforc- 
ed by the seizure, if practicable, of the moveable or share, 
and by the delivery thereof to the party to whom it has been 
adjudged, or to such person as he appoints to receive delivery 
on his behalf, or by the imprisonment of the judgment-debtor, 
or by attaching his property, or by both imprisonment and 
attachment if necessary. 

When any attachment under this section has remained 
in force for six months,if the judgment-debtor has not obey- 
ed the decree, and the decree-holder has applied to have the 
attached property sold, such property may be sold, and out 
of the proceeds the Court may award to the decree-holder, 
in cases where any amount has been fixed under section 208, 
such amount, and, in other cases, such compensation, as it 
thinks fit, and shall pay the balance (if any) to the judgment- 
debtor on his application. 

If the judgment-debtor has obeyed the decree and paid all 
costs of executing the same which he is bound to pay, or if, 
at the end of six months from the date of the attachment, no 
application to have the property sold has been made, or, if 
made, has been refused, the attachment shall cease to exist. 

Wotes. 
This section applies to Provincial Small Cause Courts (except so far as 


relates to recovery of wives.) 

N had obtained a decree that ‘“ the defendants do, within six weeks 
after service upon them of this decree, remove the obstruction and re- 
open the pathway or lane leading from the north-west end of the plaintiffs- 
house northwards toa public road, as the same existed before the commence- 
ment of the snit, and as described in the plaint.” Held that, under sec. 200,the 
only way in which the decree could be executed was by the imprisonment 
of the party against whom the decree was made, or by attaching his pro- 
perty, or by both imprisonment and attachment of property, if necessary. 
Accordingly the decree ordering the removal of the obstruction was reversed. 
as illegal.—tO B. L. B., App. 13; 18 W. R, 282. 
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Per Marxsy, J.—In a suit by a husband for restitution of conjugal 
rights, a decree that “the case be decreed awarding the plaintiff to take 
defendant as his married wife” is not a proper torm of decree. The decree 
may order the wife to return to her husband’s protection, but such a decree 
is not one which can be enforced in the manner provided by sec. 200, Act 
VIII. of 1859, as being an order “ for the performance ofa particular act.” 
—14 B. L. R., 298 ; 23 W. R., 179. 

The Court will not order the father of a Hindn girl, in a suit to which 
the girl is not a party, to specifically perform the marriage of his daughter 
with a person to whom the daughter has been betrothed. It will, however, 
award dumages against the father for breach by him of the contract of bet- 
rothal. Semble —That, according to Hindu law, a betrothal is not to be 
treated as an actual and complete marriage. Noorder for enforcing a decree 
by imprisonment under sec. 200 of the Code of Civil Procedure ehould be 
made until the defendant has had an opportunity of obeying the decree, or 
has contumaciously refused to obey it.—7 Bom. H. C. R., (O. C.) 122. 

in a suit for reatitution of conjugal rights brought against a wife and 
certain persons said to be detaining ber from her husband, the proper form 
of decree is one enjoining the wife to return to her husband, and the other 
aaa to abstain from preventing her return.—2 N.-W. P. H.C. R, 

14, 

In suita for restitution) of conjugal rights the decree should be in the 
form that the wife do return to her husband, with which decretal order if 
she fails to comply, she may be dealt with under the provisions of the Code 
of Civil Procedure relating to attachment and imprisonment for non per- 
formance of the act decreed, for a wife cannot be delivered in execution as 
a chattel._—2 Agra H. C. R, 337 ; 3 Agra H. OC. R., 88. 

Quare,—Whether, under the present procedure, the Court can enforce 
its order upon a wife to return to her husband’s by giving her over bodily, 
into her husband’s hands. Such disobedience would seem to fall within sec. 
200 of the Code,and to be enforceable ouly by imprisonment, or attachment 
of property, or both.—8 W. R., (P. C.) 3; 11 Moore’s I. A. 551}, 

A, who had been directed by a decree to refrain from preventing her 
daughter returning to her husband, after the date of the decree permitted 
her daughter, who was of age, to reside in her house. Held that such conduct 
en the part of A was no such evidence of interference with her daughter’s 
return as would justify the execution of the decree against ber, under the 
provisions of sec. 200 of Act VIII of 1859 (correspending with secs. 259 
and 260, Act XIV of 1882).—I. L. &.,) 1 Al, 501. 


260. When the party against boar a decree for ee 
: or. Specific performance of a contract, or for 
Oe auaticn econ Peutation of conjugal rights, or for the 
jugal rights. performance of, or abstention from, any 
other particular act, has been made, has had an opportunity 
of obeying the decree or injunction, and has wilfully failed 
to obey it, the decree may be enforced by his imprisonment, 
or by the attachment of his property, or by both. 
When any attachment under this section has remained in 
force for one year, if the judgment-debtor has not obeyed 
the decree, and the decree-holder has applied to have the at- 
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tached property sald, the property may be sold; and out of the 
proceeds the Court may award to the decree-holder such com- 
pensation as it thinks fit, and may pay the balance (if any) 
to the judgment-debtor on his application. 


If the judgment-debtor has obeyed the decree, and paid 
all costs of executing the same, which he is bound to pay, or 
if, atsthe end of one year from the date of the attachment, no 
application to have the property sold has been made and 
granted, the attachment shall cease to exist- 

Notes. 

By a decree relating to certain joint property belonging to the plain- 
tiff and defendant, but which had previously been held in the sole name 
of the defendant, it was directed that the plaintiff and defendant should 
jointly manage the property, and that the names of both should appear in 
all papers connected with such property. The plaintiff subsequently ap- 
plied to have his name registered in the collectorate, but was opposed by 
the defendant, who, it appeared, also allowed the amlahs of the estate to 
continue to use his sole name. Held that the Court had, under the circum- 
stances, jurisdiction under sec. 260 of the Civil Procedure Code to attach 
the defendant’s property until he had obeyed the decree by having the 
joint names of himself and the plaintiff inserted in all documents belong- 
ing to the estate.—8 C. L. R., 487. 

See lI. L. R., 8 Cal. 174, noted under sec. 235; 10 Cal. 817, noted un- 
der sec. 239. 
261. If the decree be forthe execution of aconveyance, 
or for the endorsement of negotiable 
Decree for execution of  . . 
conveyances, or endorse. instrument, and the judgment-debtor 
ment of negotiable instru- neglects or refuses to comply with the 
ments. 
decree, the decree-holder may prepare 
the draft of a conveyance or endorsement in accordance with 
the terms of the decree, and deliver the same to the Court. 


The Court shall thereupon cause the draft to be served 
on the judgment-debtor in manner hereinbefore provided 
for serving a summons, together with a notice in writing 
stating that his objections (if any) thereto shall be made with- 
in such time (mentioning it) as the Court fixes in this behalf. 


The decree-holder may also tender a duplicate of the 
draft to the Court for execution, upon the proper stamp-paper 
if a stamp is required by law. 

On proof of such service, the Court, or such officer as it 
appoints in this behalf, shall execute the duplicate so ten- 
dered, or may, if necessary, alter the same, so as to bring it 
into accordance with the terms of the decree, and execute the 
duplicate so altered : 
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Provided that, if any party object to the draft so served 
as aforesaid, his objections shall, within the time so fixed, be 
stated in writing, and argued before the Court ; and the Court 
shall thereupon pass such order as it thinks fit, and execute, 
or alter and execute, the duplicate in accordance thercwith. 

Notes. 


The Registrar of the High Court has authority, when so directed by 
an order of Court, to exervnte a conveyance on behalf of a party refusing 
to do so, so as to pass his estate, if any, but has no authority to bind him 
by entering into any covenants on his behalf. The power of the Registrar 
to execute such a conveyance rests upon statutory authority. General cove- 
nants for title and quiet enjoyment extend to the case of a defect known 
to the purchaser at the time of the sale, unless the intention of the parties 
that they should not do so is clearly expressed in the covenants themselves. 
** Conveyance,”’ as used in Rule 436 (Belchambers’ Rules and Orders), 
means such an instrument as may be necessary to transfer the estate, if he 
has any, belonging to the person on behalf of whom the Registrar exe- 
cutes the transfer to the purchaser. Circumstances under which a parda- 
nashin lady will be relieved from liability under covenants contained in a 
conveyance executed to her. D, an heir of one X, a deceased Hindna lady, 
sold and conveyed to M, in March 1878, a moiety in certain premises be- 
longing to the estate of X. Subsequently a decree was made for partition 
of the estate left by Xiu a suit to which D, A, R, G and S were parties, 
and an order was made in that suit directing the premises, of which D had 
so sold a moiety, to be sold by the Registrar, and the parties were direct- 
ed to join in the conveyance, the Registrar being directed to approve and 
execute the same on behalf of G, who was an infant. At the sale the plain- 
tiff purchased the premises, and thereafter D refused to execute the con- 
veyance, which included the usual covenants for titleand quiet enjoyment. 
A summons was thereupon taken out against him, and an order was made 
directing the Registrar to execute the conveyance on his behalf. The con- 
veyance was then executed in September 1885 by A, S, and R, and by the 
Registrar on behalf of Dand the minor G. In a suit instituted by M 
under the conveyance of 1878, the Court held that he was entitled to posses- 
sion, a8 against the plaintifis, of the moiety of the premises covered by his 
conveyance, The plaintiff, therefore, brought a suit against D, A, R, G, 
and S to recover damages for breach of the covenants for title and quiet 
enjoyment. It was not found that R had any good independent advice in 
the matter, or that she clearly understood the nature of the contract she 
was entering into, and the liabilities she was taking upon herself. Held 
that, although the Registrar had authority to execute the conveyance on 
behalf of D and G, he had no authority to enter into the covenants on their 
behalf, and that the suit should be dismissed as against them. Held, also, 
that, having regard to the position of R, the suit should also be dismissed 
as against her.—I. lL. R., 16 Cal. 330. 


Where a bona fide contract, whether oral or written, is made for the 
sale of property, and a third party afterwards buys the property with 
notice of the prior contract, the title of the party claiming under the prior 
contract prevails against the subsequent purchaser, although the latter’s 
purchase may have been registered, and although he has obtained posses- 
sion under his purchase,—10 Cal. 710. 
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262. The execution of a conveyance, or the endorse- 
Forin and effect of execu. Ment of a negotiable instrument, by the 
tion of conveyance by Court under the last preceding section, 
Gone: may be in the following form: * C. D., 
Judge of the Court of (or as the case may be), for A B 
in a suit by “ F against A B,” or in such other form as the 
High Court may, from time to time, prescribe, and shall have 
the same effect as the execution of the conveyance or endorse- 
ment of the instrument by the party ordered to execute or 
endorse the same. 


Wote —See I. L. R., 10 Cal. 710 & 16 Cal. 330, noted under sec. 261. 


263. If the decree be for the delivery of any immove- 

Decree for immoveable able property, possession thereof shall 

property. be delivered over to the party to whom 

it has been adjudged, or to such person as he appoints to re- 

ceive delivery on his behalf, and, if need be, by removing any 

person bound by the decree who refuses to vacate the pro- 
perty. 

Note. 


In 1877 the plaintiffs sued the defendant for possession of certain pro- 
perties, and obtained a decree. In execution of this decree, the pluintiff, 
on 12th of July 1879, obtained formal possession of the properties sued for. 
The defendant continued to remain in actual possession and occupation of a 
portion of the premises, and refused to give up posseasiou of the same to 
the plaintiff, who served him with a two months’ notice to quit in June 
1881. The plaintiff did not evict the defendant in execution of the decree 
obtained by him against the defendant, but instituted a fresh suit for that 
purpose. Held that such asuit would lie. Semble, that the delivery of formal 
Pposseasion in execution of a decree for possession gives a cause of action 
against a defendant who remains in occupation of the premises, which may 
be enforced in a regular suit.—I. L. R., 11 Cal. 93. 


264. Ifthe decree be for the delivery of any immoveable 
Delivery of immoveable Property in the occupancy of a tenant 
property when in occupan- or other person entitled to occupy the 
oy: Ch Senen’: same, and not bound by the decree to 
relinquish such occupancy, the Court shall order delivery to be 
made by affixing a copy of the warrant in some conspicuous 
place on the property, and proclaiming to the occupant by 
beat of drum, or in such other mode as is customary, at some 
convenient place, the substance of the decree in regard to the 
property : 
Provided that, if the occupant can be found, a notice in 
writing containing such substance shall be served upon him, 
and in such case no proclamation need be made. 
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Wotes. 

A decree-holder purchased, in execution of his decree, the right, title, 
and interest of the judgment-debtor, a member of a joint Hindu family, in 
the family dwelling-house and land attached thereto. Jfeld, Per Norman, 
Trevor, Locw, and Baruty, JJ , that sec, 224 of Act VIII. of 1859 did not 
apply ; that A was entitled to actual possession of the share of his judgment- 
debtor in the house as well as in the land, but his share must be marked 
out so as to cause the least possible inconvenience to the other members of 
the family. Per Kemp, J.—An equivalent in value of the share in the honse 
should be apportioned to him out of the land, which greatly execeeded the 
dwelling-house in value.—B. L. B., Sup. Vol., 172; 2 W. BR., Mis., 30; 8 
W. R., 239; 18 W. R., 23. 

Where compliance with the formalities prescribed by sec. 224, Act 
VIII. of 1859, and a legal receipt for possession, were found as facts, they 
were held to give such a right under a Civil Court’s Gecree as would prevail 
over one fonnded on mere actual receipt of rent. —9 W. R., 358. 

In order to a legal possession being given under sec. 224, Act VIII. of 
of 1859, it was essentiai that all the requirements of that section be carried 
out.—15 W. BR., 99. 

Delivery of possession by going through the process prescribed by sec. 
244 of Act VIII of 1859 is the only way in which the decree of the Court 
awarding possession to the plaintiff can be enforced ; and as, in contempla- 
tion of law, both parties must be considered as being present at the time 
when the delivery is made, such delivery must, as against the defendant, 
be deemed equivalent to actual possession. As against third parties such 
symbolical possession is of no avail, because they are not parties to pro- 
ceedings. But ifthe defendant subsequently dispossesses the plaintiff by 
receiving the rent and profits, the plaintiff will have twelve years from such 
dispossession to bring another suit.—I. L. RB, 5 Cal. 584. 


265. If the decree be for the partition on for the sepa- 

of estate or Yate possession of a share of an undivid- 

of share. ed estate paying revenue the Govern- 

ment, the partition of the estate or the separation of the share 

shall be made by the Collector and according to the law (if any) 

for the time being in force for the partition, or the separate 
possession of shares, of such estates. 

Notes. 
The meaning of sec. 265 of the Code of Civil Procedure is that, where 
® revenue-paying estate has to be partitioned into several revenue-paying 


estates such partition must be carried out by the Collector, Zahrun v, 
Gowri Sunkar (I. L. BR., 15 Cal. 198) approved.—I. L. K., 16 Cal. 203. 

The daty of the Collector, to whom a decree has been referred under 
sec. 265 of the Civil Procedure Code (Act XIV of 1882) for partition, is not 
confined to mere division of the lands decreed to be divided, but includes 
the delivery of the shares to their respective allottees.—11 Bom. 662. 

Sec. 265 does not apply to property held on raiyatwari tenure, but to 
permanently settled estates,—6 Madr. 97, 

In 1862 it was held by the Sadr Court that sec. 225 of Act VIII of 
1859 did not apply to raiyatwari estates. This ruling having always been 
acted on in the Madras Presidency, held by the Full Bench that a different 
construction should not, under these circumstances, be placed on sec, 265 of 
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the Code of Civil Procedure, 1882. Muttu v. Kudalalaga (I. L. R., 6 Madr, 
97) confirmed.—?7 Madr. 382. 


V mortgaged to the plaintiff his house and certain undivided land in 
which H and others, Hindu co-parceners, had a share. R bought the in- 
terest of H in the land at a Court sale, and let to H and V, who, failing to 
pay rent, were sued by R, who gota decree for possession. This decree 
transferred for execution to the Collector, who sold the land, and rateably 
distributed the proceeds, except to V, who declined to take the amount 
tendered as his share. The plaintiff sued V and the purchasers under R’s 
decree to recover his mortgage debt by a sale of the property mortgaged 
tohim. deld that R’s decree, not being for partition of the family proper- 
ty, or for the separate possession of a share, was not one contemplated by 
sec. 265 of the Code of Civil Procedure. The proceedings of the Collector 
were without jurisdiction, and the plaintiff was entitled to ignore them, 
and assert his claim under the mortgage. That the defendasts being in 
actual possession—albeit through a sale under a void decree—could not be 
ousted in the present suit, and were entitled to say that the plaintiff had 
not proved his title to sell the specific lands mortgaged.—8 Bom, 539. 


When the Collector makes a partition under sec. 265 of the Code of 
Civil Procedure (Act XIV of 1882), the Civil Court has no power to ex- 
amine his work or to direct him to make a fresh partition. Dev Gopal 
oe v. Vasudev Vithal Savant (1. L. R., 12 Bom. 372) followed.—15 

om. 527. 


M obtained against Ra decree for possession of ‘ a one-fourth share 
of the two follow lands, Nos. 490 and 541, measuring 7 bighas and 2 
bighas 16 biswas respectively, after removal of the trees planted thereon.” 
The Court, in executing the decree, placed the decree-holder in jgint pos- 
session of the two plots, to the extent of the one-fourth share decreed to 
him, but declined to remove the trees until the said share had been speci- 
fically ascertained and partitioned by the Collector, in reference to sec. 2695 
of the Civil Procedure Code. Held that the decree could not be understood 
to entitle the plaintiff to remove the trees from a larger areca than that to 
which he was eutitled under that decree ; and that, so long as that area 
remuined joint and unascertained, the plaintiff could not execute the de- 
cree in the manner sought. Held also that the decree in the present case 
could not be called a “ decree for the partition or for the separate posses- 
sion of a share of an undivided estate paying revenue to Government,” 
within the meaning of sec. 265 of the Civil Procedure Code, so as to re- 
quire the intervention of the Collector for the purpose of executing the de- 
cree ; and that the Court of first instance, in order to meet the exigencies 
of the decree, should have separated the one-fourth to which the plaintilf 
was declared entitled, and, in executing the decree, should have ordered 
that the trees standing on tho one-fourth area should be uprooted.—6 Al. 
452. 

Under sec. 265 of the Civil Procedure Code (Act XIV of 1882) a Civil 
Court cannot effect partition of lands paying revenue to Government. The 
Collector alone is empowered under that section to do so. The general 
Hindu law as to partition, which lays down that, except in certain special 
cases determined by family custom or usage, partition of all family pro- 
perty can be mado, is equally applicablo to shert lands leased by Govern- 
ment fora certain number of years ; there is no Act of Legislatare which 
excludes lands leased by Government from its operation.—16 Bom, 528, 


In 1851 an cstate was brought under butwara under the provisions of 
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Regulation XIX of 1814. At such butwara a portion of the estate, being 
covered with water, and unfit for cultivation, was not divided, but left 
joint amongst all the co-sharers, the land-revenue payable on account of 
the whole estate being apportioned amongst the several estates into which 
the portion divided was split up. Subsequently, on the portion remaining 
joint becoming dry and fit for cultivation, an application was made by one 
of the co-sharers to the Collector to partition the same under the provi- 
sions of Beng, Act VIII of 1876, but that officer refused todo so, on the 
ground that the land “ did not bear an assessed revenue, and was not 
shown in the towjt.” In a suit brought under the above circumstances to 
compel the Collector to make the partition, and in the alternative to have 
it made by the Civil Court, held that, though the reason given by the Col- 
lector for refusing was an erroneous one, he was not bound to make the 
partition under the provisions of Beng. Act VIII of 1876, as the land in 
suit was not liable for the payment of one and the same demand of land- 
revenue, and was therefore not a joint undivided estate within the terms 
uf sec. 4, cl. (9) of that Act, Held also that the word “ estate.” as used in 
sec. 265 of the Civil Procedure Code, must not be construed in the same 
limited and defective sense in which it is used in Act VIII of 1876, but 
must be taken to be there used in its ordinary signification, and that conse- 
quently the plaintiff was entitled to a decree for partition under the pro- 
visions of that section. Chundernath Nandi v. Hur Narain Deb (1. L. R., 7 
Cal. 153,) approved.—10 Cal. 435. 
See I. L. R., 7 Cal. 153, noted under sce. 13. 


F'.— Of Attachment of Property. 


266. The following property is hable to attachment and 
Property liable to attach. S@le in execution of a decree (namely), 

ment and sale in execution lands, houses, or other buildings goods, 
ree ree money, bank-notes, cheques, bills of ex- 
change, hundis, promissory-notes, Government securities, 
bonds, or other securities for money, debts, shares in the 
capital or joint-stock of any railway, banking, or other public 
Company or Corporation, and, except as hereinafter men- 
tioned, all other saleable property, moveable or immoveable, 
belonging to the judgment-debtor, or over which, or the profits 
of which, he has a disposing power, which he may exercise, for 
his own benefit, and whether the same be held in the name of 
the Judgment-debtor or by another person, in trust for him 
or on his behalf: 

Provided that the following particulars shall not be liable 
to such attachment or sale (namely) :— 

(a) the necessary wearing apparel <“ and bedding’’* of 
the judyment-debtor, his wife, and children ; ; 

(6) tools of artizans, and, where the judgment-dcbtor is 
an agriculturist, his implements of husbandry and such cattle 


a ee 








a a ee ee me oe ee — -——_—_. 


*See Act No. XL. of 1891, 
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‘¢ and seed-grain”* as may in the opinion of the Court, be 
necessary to enable him to earn his livelihood as such ; 

(ec) the materials of houses and other buildings belonging 
to and occupied by agriculturists ; 

(2) books of account ; 

(e) mere rights to sue for damages; 

(f) any right of personal service ; 

(7) stipends and gratuities allowed to military and civil 
pensioners of Government, and political pensions , 


(hk) the salary of a public officer or of any servant of a 
Railway Company or local authority to the extent of — 
Gi) the whole of the salary where the salary docs not 
exceed twenty rupees monthly ; 
(ii) twenty rupees monthly where the salary exceeds 
twenty rupees and does not exceed forty rupees monthly; and 
(iii) one moiety of the salary in any other case ;t 
(z) the pay and allowances of persons to whom the Native 
Articles of War apply ; 
(7) the wages of labourers and domestic servants ; 
(k) an expectancy of succession by survivorship or other 
merely contingent or possible right or interest ; 
(2) a right to future maintenance ; 


(2) any allowance declared by any law passed under the 
Indian Councils Act, 1861, by a Governor or a Lieutenant- 
Governor in Council to be exempt from liability to attach- 
ment or sale in execution of a decree ;t 

(xn) where the judgment-debtor is a person liable for the 
payment of land-revenue, any moveable property which 
under any law applicable to him is exempt from sale for the 
recovery of an arrear of such revenue ;§ 

Explanation.—The particulars mentioned in clauses (9g), 
(h), (4), °° (7), and (7)’4] are exempt from attachment or sale, 
whether before or after they are actually payable ; 

Provided also that nothing in this section shall be deem- 
ed— 

* The words quoted have been inserted by the Civil Procedure Code Amendment 
Act (VII. of 1888), sec. 28. 

+t Cl. h has been asnbstituted for the original by the Civil Procedure Code Amend- 
ment Act (VIT. of 1888), sec. 28. 

t Cls. m and 7» have been added by the same Act and section. 

§ Cla. m and 2 have been added by Act VII. of 1888, sec. 28. 


§{ The letters and word quoted have been substituted by the same Act and section 
for the word and letter “ and (j ).” 


1044 CIVIL PROCEDURE CODE. [Sec. 266. 


(a) to exempt the materials of houses and other buil- 
dings from attachment or sale in execution of decrees for 
rent, or 

(6) to affect the Army Act, 1881, or any similar law for 
the time being in force. 


This section applies to Provincial Small Cause Courts (except so far 
as relates to immoveable property.) 


The defendants in this suit were sirdars of coolies. A decree was ob- 
tained against them by the plaintiff in respect of goods supplied for the 
coolies. It was proved that by, virtue of custom, a sirdar of coolies is en- 
titled to have the wages of coolies paid to him, so that he may deduct the 
amounts due to him by the respective coolies for food supplied by him to 
them, but it was not found that the coolies were hired on the basis of such 
custom. In execution of the decree an order was made upon the officer of 
the Public Works Department, in whose employ the coolies were, attach- 
ing all monies which are or may become payable to the debtor, whether 
on their own personal account or on account of coolies over whom they are 
sirdars. Peacock, C. J.—We are of opinion that the attachment cannot be 
maintained. Monies payable tothe sirdars, on account of the coolies, could 
not be attached. Nothing more could be attached than the money payable 
to the sirdars on their own persoval account. It is clear that, according to 
the custom, the contract is not made with a sirdar to pay him so much a 
month or fortnight, as the case may be, for providing so many coolies, but 
that the contract is for wages to the coolies themselves, which are payable 
to the sirdar, in order that he may deduct what is due by the coolies to him, 
Even if the contract had been entered into upon the basis of the custom 
found, the wages of the coolies did not constitute a debt to the sirdars, but 
debts to the coolies themselves, which, for a certain purpose, might be paid 
into the hands of the sirdar, We areof opinion that, under the circum- 
stances, Major Perkins was not indebted to thesirdars; and therefore, that 
the wages of the coolies were not attachable under sec. 236 of Act VIIT. of 
1859, The money was, however, attached under sec. 237. The finding 
does not bring the case within that section, There is no finding that Major 
Perkins had any monies in his hands. Evenif the fact had been found 
that Major Perkius had been supplied by the Government with money for 
the purpose of paying the expenses of public works entrusted to his charge, 
such money would not in our opinion, fall within the word ,‘‘ desposit” with- 
in the meaning of sec. 237. If it could be shown that any one or more of 
the coolies was or were indebted to the sirdars for supplies furnished to 
them by the sirdars, the amount dae from each cooly to the sirdar, and 
for which he had a lien on such cooly’s wages might be attached. Butthe 
amounts so due from all the coolies constituting the gang could not be 
attached in the general way attempted by the attachment actually issued. 
It would be very mischievous, and would probably stop the supply of labour 
for public works, if the whole of the wages, of the coolies could be attach- 
ed, in the manner proposed, in satisfaction of a decree against their sirdar, 
This is borne out by the statement of the cooly Indraban, which is for- 
warded with the finding. He says: ‘‘ We have left Major Perkins’s ser- 
vice. Itis three months since. We are now with Mr. Mann. Our pay 
was decreed, We have not got our pay. We have therefore left Major 
Perkins’s service.”’ By the words ‘“‘ our pay was decreed,’”’ we understand 
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him to refer to the attachment of the coolies’ pay under the decree against 
Badal Sing.—1 B. L. R.,(S. N.) 15; 10 W. R., 149. 

Salaries or other debts due from the Railway Company toany of its 
servants can be attached in satisfaction of a Small Cause Court decree 
under Act VIIL. of 1859, sec. 236. The attaching Court must make a written 
order to be fixed up in some conspicuous part of the Court-house, and a 
copy is to be delivered or sent registered by post to the debtor. The regis- 
tered letter should be adressed to the agent of the Railway Company at 
the head office of the Company. It need not be sent through the High 
Court, although the head office is within the jurisdiction of the High Court, 
—2B.L. R., (A. C.) 109 510 W. R., 447. 

A decree-holder, who was also a partner of the judgment-debtor, 
sought to attach, in execution of his decree, the share of the judgment-deb- 
tor in the assets of the partnership business, the business then being in 
the hands of the Receiver of the Court under a decree for dissolution and 
winding up. Held that such share of the judgment-debtor was not property 
within the meaning of sec. 205 of Act VILI. of 1859, and therefore not liable 
to attachment in execution.—5 B. L. R., 382. 13 


A decree-holder in execution attached and seized certain property which 
belonged to the judgment-debtor in partnership with another person, who 
alone at the time of attachment was in actual possession. Held that such 
property was the subject of attachment in execution of the decree against 
the one partner, but such attachment must be limited to his share, and the 
attachment should be by prohibitory order, not by actual manual seizure, — 
5B. L. R., 386. 

Under sec. 205 of the Civil Procedure Cade, sums to be attached must 
not be inchoate, but existing and definite ; and although liquidated dernands 
in their nature definite and certain, though sub lite and unproved, may 
be seized, @ mere expectancy or a mere right of suit cannot be attached ; 
the attachment must operate at the time of attachment, and not be antici- 
patory, so as to fasten on some future state of property in which the suit 
may result. A claim which may accrue under a pending award cannot be 
sold in execution.—7 B. L. R., 186 14 Moore’s I. A. 40. see 8 Bom. H. C. 
R., (A. C. ) 150. 

A decree of Court falls within the description of ‘ other property”’ in 
sec. 205 of the Civil Procedure Code, and is therefore liable to attachment, 
which should be made under sec, 237.—7 B. L. BR., 318; 15 W. R., 34. 

The interest of an heir, according to the Hindu law, expectant on the 
death of a widow in possession, is not property, and therefore not liable to 
attachment and sale in execution of a decree under sec, 205 of Act VIII 
of 1859.—7 B. L, R., 341; 15 W. R., (F. B.) 17; 6 W. R., 34; but see 7 
B. L. R., 343 note; 12 W. R., 54. 

The stipend of a Carnatic: stipendiary is not liable to attachment in 
execution of a decree obtained against the stipendiary, it being one of the 
description of personal grants expressly protected from attacbment in sa- 
tisfaction of any decree or order of a Court by sec. 3, Reg. IV. of 1831, ex- 
tended by Act XXIII of 1838. These enactments are not impliedly repeal- 
ed by secs. 205 and 237 of the Code of Civil Procedure.—4 M.H.C.R., 277, 


Arrears of Yeomiah pension due to the estate of deceased Yeomiahdar, 
which have accidentally accumulated, are not subject to attachment in sa- 
tisfaction of a decree of a Civil Court obtained against the representatives 
of the Yeomiahdar.—5 M. H. C. R., 371. 
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A bona fide assignment by a debtor of his entire property to trustees 
for the benefit of his creditors divests him of any interest which can be the 
subject of attachment subsequently issued in execution of a decree against 
such debtor, until the trusta of the deed of assignment have been carried 
out,—1 Bom. H, C. R.,(A. C.) 233. 


Books of account cannot be taken in execution.—3 Bom. H, C. R., (O. 
C.)42;3 N.-.W.P.H.C.R, 334. 


Articles of such a perishable nature that they cannot be kept for fifteen 
days, and sold according to the Civil Procedure Code, ought not to be taken 
in execution.—5 Bom. H. C. B.,(A. C,) 156. 


The whole salary of a peon in the service of a mamlatdar under Go- 
vernment is liable to attachment asit becomes due.—7 Bom. H.C. R., (A. 


C.) 110. 


Ornaments on the person of a Hindu wife, forming part of her stri- 
dhan, cannot be taken under an execution against her husband. On cer- 
tain occasions, however, the husband may take them, but the right is per- 
sonal to him.—8 Bom. H. C. R.,(A. C.) 129. 


Necessary weariog apparel is not liable to attachment under sec. 205 
of the Code of Civil Procedure.—9 Bom. H.C. R., (A. C.) 272. 


The official remuneration of the officiating hereditary officer is not 
liable to civil process so long as it is in the hands of the Collector or other 
disbursing officer, but as soon as it is in the hands of the hereditary officer 
himeelf, it is deprived of any special protection.—10 Bom, H.C. R., (A. 
C ) 400. 


Where a person deposited upon the works of another certain materi- 
als to be used in carrying out a contract with such second person, and the 
latter had recognised and accepted such deposit by the advance of the 
value thereof, held that such materials had vested in the person with whom 
they were deposited as a purchaser, and were not liable to attachment 
under a decree against the depositor.—2 N.-W. P. H.C. R., 337. 


Although a Court will not allow account-books to be attached and 
brought to sale as mere waste paper, yet to prevent a judgment-debtor 
from making away with his books, and defeating a decree-holder, it will 
be competent toa Court executing a decree, if execution is applied for by 
attachment of debts, to require the judgment-debtor to produce his books 
in Court, and leave them in the custody of the Court.—3 N.-W, P. H. C. 
R., 334, 


The right of a Hindu son during his father’s lifetime in ancestral pro- 
perty, viz., a right of joint enjoyment thereof under the father’s manage- 
ment, and a right of partition under certain circumstances, together with 
the right of succeeding the father in the management after his death, may 
be vested rights, andare undoubtedly rights of an incipient proprietary 
character, but they do not constitute a transferable or inheritable proper- 
ty, and they cannot survive the person in whom they are vested.—4 N.-W. 
P, H, C. R., 137. 

The pay of a military officer cannot be attached in the hands of the 
paymaster in the execution of a decree where no provision for its stoppage 
has been made in the decree.—7 N.-W. P. H. C. R., 331. 


Quaere.— Whether a mere expectancy is liable to attachment and sale 
in exccution of decree.—6 C. L. R., 528; 10 C. L. R., 61. 
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The pay of an officer of the Small Cause Court will be set aside by an 
order of the High Court, in satisfaction of judgment obtained in that Court. 
-—-Bourke’s Rep., (O. C.) 259. 

A sum receivable by way of assignment is not liable to be attached and 
sold in execution of decree.—2 Hay’s Rep., 142. 

A ship-owner having mortgaged his ship has still an interest in her 
seizable in attachment under the Civil Procedure Code. An attachment 
on a vessel in respect of the mortgagor’s right and interest does not affect 
the validity of a sale under a prior mortgage.—1 Ind. Jur., N. S., 241. 

R C D, a Hindu, died possessed of property, leaving as his heiress his 
widow, R D. He also left four daughters, two of whom died in the lifetime 
of their mother, each leaving a son, R D died, leaving her surviving two 
daughters, P D and J D, who succeeded to the estate of R C D. Held that 
J B, one of the sons of J D, had no such interest in the property as could 
be attached and sold in execution of a decree against him.—2 Ind. Jur., N. 
S, 277; 15 W. R., (F. B.) 18 note. 

A decree is held to be part of a judgment-debtor’s effects, and not to 
fall under the head of immoveable property.—W. R., 1864, Mis., 28. 

A decree for possession of land is of the nature of immoveable proper- 
ty, and a Judge has no jurisdiction to interfere with the order of a lower 
Court setting aside the sale of such a decree.—4 W. B., Mis., 22. 

Where a deed is executed stipulating the grant of a regular muainten- 
ance payable from the grantor’s estate, and recoverable, in the event of 
non-payment, from that estate, the allowance so granted is property which 
a ae eee under the provisions of sec. 205, Act VIII of 1859.—11 W. 

09 ° 

Where a part of the military pay of a sergeant employed under the 
Executive Engineer was erroneously remitted by his superior to a Small 
Cause Court, which had directed execution against the sergeant’s pay, it 
was held that the sum rernitted should be refunded to the Exccutive 
Engineer.—14 W, R., 441. 

An annuity, the payment of which is a charge upon an estate, is pro- 
perty which can be attached under the provisions of sec. 205, Act VIII 
of 1859, at the instance of the person who has inherited the estate from 
toe es of the annuity, and by whom the annuity is payable.—17 W, 

1) 204, 
The salary of a telegraph officer which is due for past services is a debt 
which may be attached under sec, 236, Act VIII of 1859.—18 W. R.,124, 

Quere.—May not the creditor of a member of a joint Hindu family 
have, under Act VIII of 1859, sec. 205, some remedy against the property 
to which his debtor may be entitled P—22 W. R., 214, 

A prospective right of maintenance cannot be attached, and a contin- 
gency of this kind is not included in Act VIII of 1859, seo. 205, as some- 
thing capable of attachment.—23 W. R., 427. 

Standing crops are, for the purposes of the Code of Civil Procedure, 
immoveable property.—I. L. R., 11 Madr. 193. 

In execution of a decree in a District Munsif’s Court, certain proper- 
ty having been sold, a balance, after satisfying the decree, remained in 
favour of the judgment-debtor X, After the date of sale, but before the 
whole of the purchase-money had been paid into Court, X applied to the 
Court by petition, praying that the amount due to him might be paid to A, 
to whom, he alleged, ho had assigued it. Before any order was mado on 
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this petition, B, C, D and E, in execution’ of separate decrees against X, 
attached the sum in Court. The District Munsif ordered that B, C, D and 
E should be paid before A. A brought a suit against B, C, D, and Hin 
another District Munsif’s Court for a declaration that he was entitled to 
the money and to set aside the said order.. The Munaif set aside the order, 
and declared the plaintiff to be entitled to the amount. B, 0, D, and E seve- 
rally appealed against this decree, and the District Court passed a decree 
in each appeal, dismissing A’s suit. A presented one second appeal, making 
B, C, D, and E parties thereto, against the four decrees of the District 
Court. Held (1) that A was bound to file a separate appeal against each of 
the decrees passed by the District Court ; (2) that A (having by permission 
of the Court amended his second appeal and filed three more second ap- 
peals) was entitled to a decree, declaring his title to the amount claimed. 
—1l1l Madr. 280. 


A, having obtained a decree against B, who was a bhagidar, attached 
his bhag in execution, including the gabhan orsite upon which B’s house 
was built. B applied to have the attachment removed from the gabhan, on 
the ground that he was an agriculturist, and that, therefore, the gabhan of 
his house was protected from attachment by cl. c,. of sec. 266 of the Civil 
Procedure Code (Act XIV of 1882). Held that the gabhan was subject to 
attachment, and was not protected by the above clause. B did not hold as 
an agriculturist. He could not have occupied the house, except as a bhag- 
dar, and it was as part of a bhag that the site was attached. The protec- 
tion of sec, 266. ol. c, was intended for agriculturists in the strictest sense, 
and for. agriculturists in that sole character.—12 Bom. 363, 


The jotishi uritti, being right to receive certain emoluments as a re- 
ward for personal service, is not lable to attachment under sec. 266 ( f ) of 
the Code of Civil Procedure (Act KIV of 1882). Semble.—Under the 
cee vrittis are to be regarded as generally extra commercium.—12 

om. . 


A percentage received by a khot for collecting the assessment on dhara 
lands is not “ salary,”’ nor is such a khot a “ public officer,” within the con- 
templation of sec, 206, cl, h, of the Civil Procedure Code (Act XIV of 1882). 
The Collector, therefore, cannot object to the attachment of such percent- 
age in execution.—13 Bom. 673. 

A decree upon a hypothecation-bond which only provides for its en- 
forcement against the hypothecated property cannot be executed against 
the person or other property of the judgment-debtor, though an order for 
costs contained therein may be so executed.—10 Al. 127. 


_ One N, the sole owner of a certain village, had ason J. J had two 
wives. By his first wife he hada son U. J’s second wife was G, by whom 
he had a son whose widow is K, the defendant in the suit. J died, leaving 
U his son, G his widow, and K his son’s widow, and on his death U in- 
herited the village. Prior to the year 1874 U had made a gift to G of 105 
bighas situate in the village. In 1874 the rights and interests of U in the 
village were sold by auction and purchased by T, the ancestor of the plain- 
tiffs, G by a deed of gift conveyed the 105 bighas to K, and ultimately 
died on 26th January 1883, Plaintiffs then sued to set aside the gift and 
for possession of the land. The learned Judge found that the land was 
given to G in lieu of her maintenance which she was to hold rent-free for 
her life, and that she had been in possession thercof for twenty years. 
Further, that U had the right to resume the land, and assess it to rent on 
the death of G, and that all the rights and interests of U in the land wero 
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attached and sold in 1874. On second appeal it was contended that the in- 
terest of U in the land at the time of the sale of the village by auction was 
in the nature of a mere expectancy, and therefore could nof be sold, and 
was not sold. Held that U gave to G the usufruct of the land for her life 
in lieu of her maintenance. That after the gift the interest of U in the land 
was of the same character and carried with it the same consequences as the 
reversion, which the lessor would have for land leased for life or years and 
analogous to the right which a mortgagor who had granted a usufructuary 
mortgage would have, That U had a vested right in the land which was 
capable of being sold, and that right passed to the auction-purchaser at the 
sale of 1874. Counsel for appellant vited the following cases in the course 
of his argument : Koraj Koonwar v. Komui Koonwar (6 W. R, O.R,, 34), 
Ram Chunder Tanta Doss v. Dhurmo Narain Chukarbatty (15 W. R.,F.B. 
R., 17), Tuffazzool Husain Khan v. Raghunath Persbad (14 Moore’s I, A. 
41).—~10 Al. 462. 


The plaintiff having purchased at an execution sale the interest of the 
judgment-debtor in a partnership, of which the undivided father (deceas- 
ed) of the judgment-debtor had been a member, now sued the other part- 
ners praying that an account be taken and that the share of the judgment- 
debtor be paid to him :— Held, that the execution sale was not bad in law 
and that the present suit was accordingly maintainable. Dwarika Mohun 
Das v. Luckbhimoni Dasi (I. L. R., 14 Cal. 384) dissented from.—13 Madr. 
447, 

The mangalsutra, a neck-ornament which is worn by a Hindu married 
woman during the life-time of her husband, and never removed, is a part 
of her necessary wearing apparel, and is exempted from execution under 
sec. 266 of the Code of Civil Procedure (Act XIV of 1882.)—1.L.R., 9 Bom. 
106. 


The sale of arms by the Nazir of the Court, in execution of a decree, 
is a sale by a public servant in discharge of his duty, and is, therefore, ex- 
cluded by sec, 1, cl. (6) from the operation of the Indian Arms Act (XI of 
1878). It is expedient for the Court ordering such sale to give notice of 
the sale and of the purchaser’s name and address, as contemplated by sec. 
5 of that Act, to the Magistrate of the District or to the polioe-officer in 
charge of the nearest police-station.—9 Bom. 518. 


Where a judgment-debtor is entitled to adebt secured by a collateral 
hypothecation of land, and the decree-holder attaches and sells the judg- 
ment-debtor’s interest in the bond, such interest is immoveable property 
for the purpose of attachment and sele under the Code of Civil Procedure, 
1882. Per Turner, OC. J.—Quare —Whether the decree-holder could not 
sell the debt apart from the security as moveable property.—9 Madr. 5. 


The nature of an upadhikpana vritit on the river Godavari at Nasik 
was stated to be as follows :—“‘ The vritti is an hereditary priestly office, 
by virtue of which certain religious ceremonies are performed on the river 
Godavari on behalf of pilgrims who pay fees to the holders of such priest- 
ly offices for performance of such religious ceremonies at or about the time 
of their performance. By law and usage, a certain relationship grows up 
between certain pilgrims or worshippers and a particular priest, and when 
such relationship exists, such pilgrims or worshippers are called yajmans, 
or clients of tbe priest, whose right to offer and perform the religious cere- 
monies in question for such yajmans becomes exclusive against rival priesta, 
so far that, under the Hinda law as applied and followed in this Presidenoy, 
if any such yajmane accept the religious services of another priest, they mugt 
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compensate the priest, whose yajmans they are, by giving to him a reason- 
able fee :— Heid, that such a vritti is a *‘ right of personal service” within 
the meaning of clause ( f ) of sec. 266 of the Civil Procedure Code (Act X1V 
of 1882), and, therefore, protected from attachment.—10 Bom, 395. 

Sec. 151 of the Army Act, 1881, not being affected by the provisions 
of sec. 266, the attachment by a Civil Court of a moiety of the monthly 
salary of a debtor subject to military Jaw, not exceeding Ks. 20, is legal.— 
9 Madr. 170. 

The doors and window-shutters of a pucca building cannot be sepa- 
rately attached in execution of decree, formiug as they do part of an im- 
moveable property, and having no separate existence.—11 Cul. 164. 

By adeed of assignment the usufruct of certain land was given to a 
Hindu widow for her maintenance, the deed expressly stipulating that the 
same was not to be in any way alienated. A judgment-creditor of the 
widow caused the land to be attached in execution of a money-decree. The 
widow contended that the land was protected from attachment under sec. 
266 of the Civil Procedure Code (Act XIV of 1882). Both the lower Courts 
disallowed the widow’s contention. On appeal to the High Court, held, re- 
versing the orders of the lower Courts, that, having regard to the proviso 
against alienation contained in the deed of assignment, the usufructuary 
interest in the land assigned to the widow was one over which she had no 
power of disposal, and, consequently, could not be attached and sold in exe- 
ution of a money-decree against her.-~10 Bom. 342, 


Neither the whole corpus, nor any specific portion of the corpus, of an 
estate in the hands of a trustce who is a judgment-debtor is rendered liable 
to attachment in execution of the decree against him, because a surplus of 
income is in his hands for his own benefit after due performance of the 
trusts ; nor does such corpus, or any part of it, come, for that reason, with- 
in the meaning of sec, 266 of the Code of Civil Procedure, which only au- 
thorizes the attachment of property over which the judgment-debtor hasa 
disposing power, exerciseable for his own benefit. Where a trust had been 
created for specific purposes, viz., the performance of religions and other 
duties, and the trustee had duly appointed another trustee in his place, the 
latter being entitled to ho:d the trust-estate, held that, a decree having 
been made against the trustee personally, the corpus of the trust-estate 
could not be sold to satisfy the claim of the judgment-creditor, nor could 
any specific portion of the corpus of the estate be taken out of the hands 
of the trustee, on the ground that there was, or might be, a margin 
of profit coming to him personally after the performance of the trusts. 
Held, also, that, in a suit in which all the parties interested were not be- 
fore the Court, there could be no decision as to the extent of the trusts, nor 
as to whether any surplus profits of the trust-estate would, or would not, 

-after the performance of the trusts, belong to the trustee personally.—15 
Cal. 329. 

Upon a claim by a puisne mortgagee to redeem prior incumbrances, 
and in the alternative, for a decree ordering a sale of the property mortga- 
ged, the sale was decreed, with application of the purchase-money to pay 
incumbrances in their due order ; and with redemption by the plaintif— of 
a prior mortgagee, who was to have an option to redeem. Previously to 
the mortgage, a fractional interest in the property (which interest was 
purchased by the plaintiff at a judicial sale) had been the subiect of a set- 
tlement by a Mahomedan on his wife, under the condition that if he should 
have no child by her, his two sons by another wife should each have an 
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estate therein. He died without other children. Held, that the two sons had 
taken definite interests capable of being attached, within sec, 266 of the Civil 
Procedure Code, not being mere expectancies. Held, also, that a judicial 
sale of property, purporting to be of all the interest of a judgment-debtor, 
carries with it any enlargement thereof that may have occurred after the 
attachment and before the sale; and that, accordingly, the above-mentioned 
settlor having died without a child by that wife, between the date of the 
attachment and the sale, the sons’ augmented interests passed thereby. The 
plaintiff in this suit had succeeded to four, out of five, mortgages, sub- 
sequent to his own, which had been executed before a decree obtained by 
a mortgagee. This decree had been purchased by the first defendant, 
who also bought the property at the execution sale. The plaintiff had 
also succeeded to several mortgages executed pending the suit in which 
the decree was made. Held, that a distinction must be made in respect of 
whether the mortgages so transferred to the plaintiff had been executed 
before or after the bringing of the above suit. As regards the mortgages 
executed before it, the plaintiff not having been a party to -that suét, was 
entitled to redeem the first defendant who was purchaser of the decree. As 
regards the mortgages executed after that suit was brought, the plaintiff 
was bound by the decree, and his interest in the mortgages, transferred 
pendente lite, passed to the purchaser. On the other hand, persons who 
have taken transfers of property subject to a mortgage cannot be bound 
by proceedings in a subsequent suit, between the prior mortgagee and the 
mortgagor, to which they have net heen made parties. As regards the 
Court’s power to regulate the interest, held, that although, in the decree for 
sale, the rate of interest on the debt, payable to the mortgage decrec-holder, 
was reducible from the date of the decree from the rate stipulated, to the 
Court rate, an order to that cffect could only be made for the benefit of the 
judgment-debtor, as a party to the suit. The plaintiff, seeking to redeem 
a mortgage prior to the suit must pay the interest at the rate agreed upon 
in the mortgage; there being no authority, either under sec. 10 of Act 
XXTII of 1861, or under the Civil Procedure Code, sec. 209, toreduce it to 
the Court rate.—18 Cal. 164. 

Under clause (hk) of sec. 266 of the Codo of Civil Procedure, 1882, a 
moiety of the salary of a public officer drawing half-pay (exceeding Rs. 20 
per mensem) on sick leave is liable to attachment.—6 Madr. 179. 


A debt secured by mortgage of immoveable property cannot be sold in 
execution of a decree under the provisious of the Civil Procedure Code ap- 
plicable to moveable property.—9 Cal. 511. 


Although it is probable that the enactments of section 266, Civil Pro- 
cedure Code, 1882, were not meant to cover peusions payable by a foreign 
State when remitted for payment to their pensioner in India, they certain- 
ly include all pensions of a political nature payable directly by the Govern- 
ment of India. <A pension guaranted payable by the latter by atreaty ob- 
ligation contracted with another sovereign power is in the strictest sense a 
political pension, An allowance, payable by the Government of India under 
an arrangement made between the King of Oudh and the Governor-General 
in 1842 fore the benefit of members of the King’s family and household, 
and their respective heirs in perpetuity, and payable to one of such‘ heirs, 
who has inherited it, as his share in the interest in the Oudh-loan of 1842, 
is a political pension within the meaning of section 266, sub-section (g), 
Civil Procedure Code, 1882. The arrangement of 1842 cannot be treated 
as merely a provision out of the King’s private estate for the maintenance 
of members of his family, there haying been in a State like that of Oudh 
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no distinction between State property and private property vested in the 
sovereign.— 18 Cal. 216. 

Act X of 1877, sec. 26€, proviso c, does not prohibit the sale (in exe- 
cution of decree) of property specifically mortgaged, albeit the property 
Ls ery aa of a house belonging to or occupied by an agriculturist.—+4 

m. 25. 

A decree being attached as directed by section 273 of the Civil Proce- 
dure Code, its adjustment subsequent to such attachment cannot be re- 
cognized by the Court.—16 Bom. 522. 

Held that secs. 266 and 295 must be read together, and that an or- 
dinary judgment-creditor ia not entitled, under sec, 295, to a rateable pro- 
portion of the assets realized by the sale of such house or buildivg under a 
decree obtained by another creditor for rent due to him in respect of the 
said house or building.—4 Bom. 429. 

The right to sue for mesne-profits is a “right to sue for damages” 
withi® the meaning of sec, 266, cl. (e) of the Code of Civil Procedure, and, 
therefore, cannot be sold in execution of decree. -Where, therefore, the 
plaintiff purchased the right to sue for mesne-profits at a sale in execution 
of a decree, held that a suit by him to enforee the right was not maintain- 
able.—9 Cal. 695; 12 C. L. R., 440. 

Persons who agree to spin cotton belonging to a spinning and weaving 
company, and to receive a certain amount of money for a certain quantity 
of cotton spun by them, are labourers within the meaning of sec, 266 of the 
Code of Civil Procedure (Act X of 1877), and therefore their remuner- 
ation is wages, which, under clause j of the section, cannot be attached in 
execution of a decree.—5 Bom, 132. 

The right or interest which the vendor of immoveable property has ia 
the purchase-money, where it has been agreed that the same shall be paid 
on the execution of the conveyance, is not, so long as the conveyance has 
not been executed, a debt, but a merely possible right or interest, and as 
auch, under sec. 266 of Act %. of 1877, is not liable toattachment and sale 
in the execution of a decree. The person who purchases such a right or 
interest at a sale in the execution of a decree takes nothing by his purchase. 
—3 Al. 12, 

Debts due to a British subject by the Gaikwar Government, or by a 
subject of that Government or of a State in the Province of Kathiawar, 
are not debts which, under sec. 266 of the Code of Civil Procedure (Act X 
of 1877), are liable to attachment in execution of « decrive, Claims over 
which no Court in British India bas jarisdiction are not debts liable to be 
attached under seo, 266 of the Civil Procedure Code (Act X of 1877). The 
mere circumstance that the garnishee is, at the time of the application for 
attachment, beyond the limits of British India, would not of itself render 
the debta not liable to be attached.—5 Bom. 249. 

The expression, ‘“‘ materials of honses and other buildings belonging to 
and occupied by, agriculturists,” used in sec. 266, cl. c, of the Code of Civil 
Procedure, id intended to exempt from attachment and sale the house dwelt 
in by an iculturist as such, and the farm-buildings appended to such 
dwelling. he exemption does not extended to other houses not in the 
physical occupation of an agriculturist owner as a dwelling appropriate or 
convenient for his calling. The exemption extends, after the death of an 
agriculturist debtor, to his representative who occupies the house in good 
faith as an agriculturist, and who does not take it up merely with the view 
of defrauding his creditor.—7 Bom. 530. 
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A heritable right to receive a certain monthly allowance originally 
assigned in lieu of ashare of landed property is not a mere right to main- 
tenance on anything else exempted by the proviso to sec. 266 of the Civil 
Procedure Code, and is saleable in execution of a decree.— 10 Cal. 521. 

Before property of a judgment-debtor can be exempted from execution 
as falling under the head of the property described in seo, 266 of the Code 
of Civil Procedure, it is necessary that the Court should first express its 
opinion that such property is necessary to enable the execution-debtor to 
earn his livelihood, and the Court which must decide this point is the 
Court which issues the execution. Sec, 14 (a), part II, chapter V. of the 
gener rules and Circular Orders of the High Court, commented on.—10 

al. 29. 

The bar in sec. 266 of the Civil Procedure Code to the attachment of 
gratuities allowed by Government to its ex-servants, military and civil, is 
not limited to such gratuities as are allowed to “ pensioners,”” but applies 
to gratuity granted in consideration of past services.—6 Al. 173. . 

K, a servant in the employment of the East India Railway Company, 
was recommended, by the Traffic Manager, a bonus in consideration of long 
and good services. This recommendation was sanctioned, and the amount 
of the bonus was received by the District Paymaster. Before payment to 
K, the money was attached in execution of a decree obtained against him 
by J. Held that, inasmuch as the bestowal of the money was a gift of 
moveable property of date subsequent to the lst July 1882, and was not 
evidenced by a registered instrument, it could only be effected by actual 
delivery ; that, as there had been no such delivery as completed the transfer 
(sec, 123 of the Transfer of Property Act, and sec. 90 of the Contract Act), 
the money was not at K’s disposal, and he could not have enforced pay- 
ment; and that the money was therefore not liable to attachment in exe- 
cution of a decree against him.—6 Al, 634. 

See I. L. R., 4 Bom. 163, noted under sec. 1; 14 Cal. 241, noted un- 
der sec. 6 of the Transfer of Property Act. 

26'7. ‘The Court may, of its own motion, or on the ap- 
Power to summon ana Plication of the decree-holder, summon 
examine persons as to pros. any person whom it thinks necessary 
perty Hable to be seized. ond examine him in respect to any pro- 
perty liable to be seized in satisfaction of the decree, and 
may require the person summoned to produce any document 
in his possession or power relating to such property, and, be- 
fore issuing the summons of its own motion, shall declare the 


person on whose behalf the summons is so issued. 
Wotes. 

This section applies to Provincial Small Cause Courts. 

When a debt alleged to be due by a third party to a judgment-debtor 
has been attached by the judgment-creditor, the Court may, under sec, 268 
of the Civil Procedure Code (Act XIV of 1882), make an order upon the 
garnishee for the payment of such debt to the juadgment-creditor in case 
the former admits it to be due, or for so much as he admits to be due, to 
the judgment-debtor. Where however, the garnishee denies the debt, there 
is no other course open to the judgment-creditor than to have it sold, or to 
a ve ® receiver appointed under sec, 503 of the Civil Procedure Code (Act 
ATV of 1882).—T. L. R.,11 Bom. 448. 
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968. In the case of (a2) a debt not secured by a negotiable 

instrument, (6) a share in the capital of 

gndvarher property aoe an any public Company or Corporation, (c) 

possession of judement: -other moveable property notin the posses- 

mac sion of the judgment-debtor, except pro- 

perty deposited in, or in the custody of, any Court, the attach- 
ment shall be made by a written order prohibiting,— 

(a2) in the case of the debt, the creditor from recovering 

the debt and the debtor from making payment thereof until 

the further order of the Court ; 


(6) in the case of the share, the person in whose name the 
share may be standing, from transferring the same or receiving 
any dividend thereon ; 


(¢) in the case of the other moveable property except as 


aforesaid, the person in possession of the same from giving it 
over tu the judgment-debtor. 


A copy of such order shall be fixed up in some conspicuous 
art of the Court-house, and another copy of the same shall 
e sent, in the case of the debt, to the debtor; 1m the case of 

the share, to the proper officer of the Company or Corporation ; 
and in the case of the other moveable property except as afore- 
said), to the person in possession of the same. 


A cebtor prohibited under clause (@) of this section may 
pay the amount of his debt into Court, and such payment shall 
discharge him as effectually as payment to the party entitled 
to receive the same. 

In the case of the salary of a public officer or the servant 
of a Railway Company, the attachment shall be made by a 
written order, requiring the officer whose duty it is to disburse 
the salary to withhold, every month, such portion as the Court 
may direct, until the further orders of the Court. 

A copy of every such order shall be fixed up in a conspi- 
cuous part of the Court-house, and shall be served on the 
officer so required. 


Every such officer may, from time to time, pay into Court 
any portion so withheld, and sach payment shall discharge 
the Government or the Railway Company, as the case may 
be, as effectually as payment to the judgment-debtor. 

Notes. 

This section applies to Provincial Sm21ll Gause Courts. 


S got a decree against V for money, and having attached a bond hy- 
pothecating certain land as security for a debt, exveated in favour of V, 
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under sec. 269 of the Code of Civil Procedure, 1877, purchased the same. 
S then sued on the bond. The suit was dismissed on the ground that the 
attachment had not been made by obtaining an order under sec. 268. 8S 
then attached the bond as immoveable property under sec. 274, and pur- 
chased it and the mortgagee’s interest therein. S again sued to recover 
the amount due by sale of the land hypothecated. The defendants contend- 
ed that S had no title, because there had been no attachment under see. 
268. Held that the objection was bad, and that S was entitled to the re- 
lief claimed.—I, L. R., 11 Madr. 403. 

The interest of the obligeein a bond hypothecating certain land as se- 
curity for a debt having been attached under sev. 274 of the Cody of Civil 
Procedure and sold, a suit was brought by the purchaser upon the said 
bond. It was objected that the suit was not maintainable, because the bond 
had not been also attached as a debt under sec. 268 :— Held that the fact 
of the bond not having been attached as a debt under sec. 268 did not affect 
the right of the purchaser to realize the amount due under it.—10 Madr. 
169. i 

A. decree-holder by agprohibitory order made under sec. 268 (a) of the 
Civil Procedure Code attached a debt due to his judgment-debtor. The 
debt was not paid into Court :—Held, that the Court cannot, under sec. 268 
of the Code of Civil Procedure, call on a person subject to a prohibitory 
order to pay or show cause why heshould not pay his debt into Court. The 
Court is bound to satisfy itself that a debt is due, the debt must then be 
sold and delivery made under secs. 284 and 301 of the Code of Civil Pro- 
cedure.—1C Madr. 194, 

Where money deposited with a railway company by one of its- servants 
as a guarantee for the due performance of his duties was attached by a 
judgment-creditor of such servant under sec, 268 :— Held, that the creditor 
was not entitled to have his decree satisfied out of the deposit, but was en- 
titled to a stop order under cl. (c) of sec. 268, and also to payment of the 
interest (if any) due by the.company on such deposit to the servant,—9 
Madr. 203. 

In execution of a decree obtained by them against J and M, the plain- 
tiffs attached a decree obtained by J and M against D, and on the allega- 
tion that J and M, in order to avoid the consequence of this attachment, 
executed a benam1 conveyance of their interest under the attached decree 
to B and P, and afterwards with the same object took in adjustment and 
satisfaction of that decree two bonds in favour of R and I respectively, by 
which immoveable property was pledged as collateral security, the plain- 
tiffs attached these two bonds by prohibitory order, under sec. 268, and 
“purchased them at the sale in execution of their decree. In asuit on the 
bonds against D as the principal defendant with J, M, B, P, R, and I join- 
ed as parties, held that the plaintiffs were entitled to enforce the lien cre- 
ated by the bonds against the immoveable property specified in them, not- 
withstanding that no attachment had been made in accordance with the 
provisions of sec. 274 of the Code ; a debt secured by a mortgage-lien on 
immoveable property not being “ immoveable property” within the mean- 
ing of that section.— 12 Cal. 546. 

Under the provisions of sec, 268 of the Code of Civil Procedure (Act 
X of 1877), bonds cannot be sold till the end of the six months from the 
date of attachment. A Court of Smali Causes cannot appoint a receiver. 
Bonds, therefore, on which recovery will be time-barred before the date on 
which a salecan legally be made, cannot be made available for satisfaction 
of the judgment-creditor’s debt.—2 Bom. 558, 
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A decree-holder, by a prohibitory order issued under Act X of 1877, 
sec, 268, attached a debt due to his judgment-debtor. The person served 
with the order applied, under sec. 278, to have the attachment removed. 
Held that the application could not be entertained under sec, 278, that sec- 
tion having no application to the case ; but that, before issuing a procla- 
mation of sale, in execution of a decree, of the debt so attached, it is the 
duty of the Court, under sec. 287, to ascertain all the Court considers it 
material for the intending purchaser to know in order to judge of the 
nature and value of the property proclaimed for sale. If the property, of 
which sale is sought, is a debt, and the Court receives notice from the al- 
leged debtor that no debt exists, the Court should satisfy itself as to the 
existence, or otherwise, of the debt, and, if it comes to the conclusion that 
no debt exists, should abstain from proceeding to sale.—4 Bom, 323. 

Sec, 268, clause (a) of the Civil Procedure Code, does not mean that, 
while a debt is under attachment, the person to whom the debt was origi- 
nally owing, should be barred from bringing a suit in respect of it. What 
it prohibits is the recovery of the debt, and the payment of it by the deb- 
tor to the creditor. Semble—An order of attachment under sec. 268 of the 
Civil Procedure Code is not an injunction or ord@ staying a suit within the 
meaning of sec. 15 of the Limitation Act (XV of 1877.—13 Al. 76, 


An attachment before judgment under sec. 485 read with sec. 486 and 
sec. 268 (a) of the Civil Procedure Code, of a debt secured by a bond ;or 
an injunction obtained by a third party and restraining the attaching cre- 
ditor from subsequently bringing the bond tosale in execution of his de- 
cree : is not an injunction or order staying the institution of a suit upon 
the bond by the obligee,within the meaning of sec. 15 of the Limitation Act, 
Shib Singh v. Sita Ram followed.—14 Al. 162, 


See 1 B. L. R., S.N., 15, 10 W.R., 149, 2 B. L. R,, 109 and 10 W.R., 
447, noted under seo, 266; I. L. R., 6 Al. 243, noted under sec. 223 ; 3 Al. 
12, noted under sec, 266; 11 Bom. 448, noted under sec. 267; 16 Bom. 91. 
noted under sec. 295. 

269. If the property be moveable property in the posses- 
Attachment of moveable £10n of the judgment-debtor, other than 
property in possession of the property mentioned in the first pro- 
sodgment-debtor. _viso to section 266, the attachment shall 
be made by actual seizure, and the attaching officer shall keep 
the property in his own custody or in the custody of one of 
his subordinates, and shall be responsible for the due custody. 
thereof : 


Provided that, when the property seized is subject to 
speedy and natural decay, or when the 
expense of keeping it in custody will 
exceed its value, the proper officer may sell it at once. 
The Local Government may, from time to time, make 
Power to make rules for Yules for the maintenance and_ custody, 
maintenance of attached while under attachment, of live-stock 
pivereteer: ; and other moveable property, and the 
officer attaching property under this section shall, notwith- 


Proviso. 
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standing the provisions of the former part of this section, set 
in accordance with such rules. 
Notes. 
This section applies to Provincial Small Cause Courts, 


Under sec. 233, Act VIII of 1859, a nazir, authorized to execute a 
warrant by attachment of moveable property, has power to remove locks 
put by the judgment-debtor on the doors of godowns, or other places where 
his property is stored, and put his own locks thereon, for the purpose of 
attachment and safe custody of the property.—5 B. UL. R., App. 27; 13 W. 
R., 339. 

See I. L. R., 11 Madr, 403, noted under sec. 268. 


270. Ifthe property bea negotiable instrument not 
Attachment of negoti. Ueposited in a Court, nor in the custody, 
able instruments. of a public officer, the attachment shall 
be made by actual seizure, and the instrument shall be brought 
into Court, and held subject to the further orders of the Court. 


Note.—This section applies to Provincial Small Cause Courts. 


2°71. No person executing any process under this Code, 
Seizure of property in Girecting or authorizing seizure of move- 
building. able property, shall enter any dwelling- 
house after sunset and before sunrise, or shall break open any 
outer door of a dwelling-house. But, when any such person 
has duly gained access to any dwelling-house, he may un- 
fasten and open the door of any room in which he has reason 
to believe any such property to be: 


Provided that, if the room be in the actual occupancy of 
Seizure of property in & WOman who, according to the customs 
zananas. of the country, does not appear in public, 
the person executing the process shall give notice to her that 
she is at liberty to withdraw ; and,after allowing are asonable 
time for such woman to withdraw, and giving her every rea- 
sonable facility for withdrawing, he may enter such room for 
the purpose of seizing the property, using at the same time 
every precaution, consistent with these provisions, to prevent 
its clandestine removal. 
Notes. 

This section applies to Provincial Small Cause Courts. 

It is not necessary that a special order of Court should be made, em- 
powering an officer authorized to arrest a parda-nashin lady to enter the 
zanana of the house in which she resides. Under sec. 336 of the Civil Pro- 
cedure Code, if the officer is able to enter the house, he may break into any 
room in the house, including the zanana, in order to effect the urrest,—I. 
L. R., 7 Cal. 19. 

A bailiff or nazir has authority to break open the door of a shop in 
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order to execute a writ of attachment, the previously existing? Jaw on the 
subject not being altered by Act X of 1877, sec. 271.—3 Bom. 89. 
See 5 B. L. R., App. 27 & 15 W. BR., 339, noted under sec. 209. 
272. If the property be deposited in, or be in the cus- 
Attachment of property tody of, any Court or public officer, the 
deposited in Court or with attachment shall be made by a notice ‘o 
VOT een mene omer: such Court or officer, requesting that 
such property, and any interest or dividend becoming pay- 
able thereon, may be held subject to the further orders of the 
Court from which the notice issues : 

Provided that, if such property is deposited in, or is in 
the custody of a Court, any question of 
title or priority arising between the de- 
cree-holder and any other person, not being the judgment- 
debtor, claiming to be interested in such property by virtue 
of any assignment, attachment, or otherwise, shall be deter- 
mined by such Court. 


Proviso. 


Wotes. 

This section applies to Provincial Small Cause Courts. 

An attachment was placed under Civil Procedure Code, sec. 272, on 
Jetters in the post office addressed to certain judgment-debtors. The day 
before the attachment the senders of the letters had applied to have the 
letters returned to them :—Held, that the postmaster held the letters in 
trust for, or on behalf of the judgment-debtors, and they were according- 
ly liable to attachment on the application of the decree-holder.—I. L. R., 
13 Madr. 242. 

A suit will lie to set aside an order such as is contemplated by the 
proviso to sec. 272 of the Code of Civil Procedure, that is, an order deter- 
mining any question of title or priority as between the decree-holder and 
any other person in respect of money in deposit in a Court of justice. The 
mode of investigation and the nature of the order to be made under seo. 
272, and the extent to which such an order is final, are provided for in 
secs. 278—283 of the Code of Civil Procedure.—19 Cal. 286. 


Held that attachment under sec. 237 of Act VIII of 1859 was not ap- 
plicable to a right to receive money for ever ; that snch an attachment is 
only good so far as it relates to any specific amount,which may beset forth 
in the request to the officer in whose hands the monies are, as being then 
payable or likely to become payable.—-3 Cal, 414. 

In execution of a decree of a Munsif’s Court, the plaintiff attached 
certain money, the proceeds of decrees which her judgment-debtor had ob- 
tained against third parties, then Jyingin a Small Cause Court to her cre- 
dit, and subsequently obtained an order from the Munusif directing the same 
to be paid to her in satisfaction of ber decree, which order was daly com- 
municated to the Smal] Cause Court Judge. Subsequently, the defendant, 
who.held another decree against the same judgment-debtor, attached the 
nome sale-proceeds. The Small Cause Court Judge then proceeded, under 
sec. 272 of the Civil Procedure Code, toinquire whether the plaintiff was 
entitled to any priority over the second attaching creditor, and, having de- 
cided that question in the negative, divided the rale-proceeds rateably bet- 
ween them. In a suit brought by the plaintiff, under the above circum- 
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stances, to recover from the defendant the portion of the sale-proceeds so 
paid to him, held that sec, 295 of the Civil Procedure Code had no applhica- 
tion, inasmach as the plaintiff had not applied to the Small Cause Court 
Judge to execute her decree, and it had never been transforred to the Court 
for execution; and that the provision in sec. 272 is merely intended to mean 
that any question of title or priority to be determined by the Courtin which 
or in whose custody the property is, and not by the Court which made the 
order of attachment, ZZe/d aleo that, previous to the order by the Muusif 
directing the payment to be muce to the plaintiff, the Small Cause Court 
Judge would have had jurisdici.on to deal with the question he had tried ; 
but, as that order was made prior to the attachment by the defendant, the 
judgment-debtor had no interest in the money which could be so attached, 
the effect of that order being to vest the property in the money in the plain- 
tiff, and to take it out of the disposal of the Small Cause Court Judge, and 
consequently the order for distribution was wrong, and the plaintiff was 
entitled tothe decree she sought. Qucre.—Whether an order made by a 
Court under sec, 272 was intended by the Legislature to be a final order ? 
—7 Cal, 553. 


See [. L. R., 15 Cal. 371, noted under sec. 232. 


273. If the property be a decree for money passed by 
Attachment of decree the Court which passed tlc decree 
for money. sought to be executed, the attachment 
shall be made by an order of the Court directing the pro- 
ceeds of the former decree to be applied im satisfaction of 
the latter decree. 


If the property be a decree for money passed by any 
other Court, the attachment shall be made by a notice in writ- 
ing to such Court under the hand of the Judge of the Court 
which passed the decree sought to be executed, requesting the 
former Court to stay the execution of its decree until such 
notice is cancelled by the Court from which it was sent. The 
Court receiving such notice shall stay execution accordingly, 
unless and until 

(a) the Court which passed the decree sought to be exc- 
cuted cancels the notice, or 

(6) the holder of the decree sought to be executed applics 
to the Court receiving such notice to execute its own decree. 

On receiving such application, the Court shall proceed 
to execute the decree, and apply the proceeds in satisfaction 
of the decree sought to be executed. 

In the case of all other decrees the attachment shall be 

Attachment of other dy made by a notice in writing, under the 
crees. hand of the Judge of the Court which 
passed the decree sought to be executed, to the holder of the 
decree sought to be attached, prohibiting him from trans- 
ferring or charging the same in any way ; and, when such 
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decree has been passed by any other Court, also by sending 
to such Court a like notice in writing to abstain from exe- 
cuting the decree sought to be attached until such notice is 
cancelled by the Court from which it was sent. Every Court 
receiving such notice shall give effect to the same until it is 
so cancelled. 
The holder of any decree attached under this section 
Decree-holders to give Shall be bound to give the Court exe- 


information. cuting the same such information and 
aid as may reasonably be required. 
Wotes. 


This section applies to Provincial Small Cause Courts, (so far as it re- 
lates to decrees for moveable property), 

Sec. 273 having expressly provided a mode forthe attachment of de- 
crees, the procedure laid down in sec. 274 relating to immoveable property 
has no application to the attachment of a decree for redemption.—I. L. R., 
10 Bom. 444. 

A. decree being attached as directed by section 273 of the Civil Pro- 
cedure Code, its adjustment subsequent to such attachment cannot be 
recognized by the Court.—16 Bom, 522. 

A decree for money obtained by a judgment-debtor is not a debt, which, 
by virtue of sec. 266 of the Code of Civil Procedure, can be attached and 
sold. Where a decree-holder desires to render a decree obtained by his 
judgment-debtor available for the satisfaction of his own decree, the pro- 
cedure laid down by sec, 273 of the Code of Civil Procedure must be fol- 
lowed.—6 Madr. 418, 

Held that Act X of 1877 does not contemplate the sale of a decree for 
money as the result of its attachment in the execution of a decree, and the 
attachment of a decree for money in the mode ordained in sec. 273 cannot 
lead to its sale. J/eld also that the last clause but one of sec, 273 applies 
to other than money-decrees, Where two decrees for money, although they 
were not passed by the same Court, were being executed by the same Court, 
held that the provisions of the first clause of sec. 273 of Act X of 1877 
were applicable on principal.—2 Al. 290. 


2'74. If the property be immoveable, the attachment 
Attachment or immove- Shall be made by an order prohibiting 

able property. the judgment-debtor from transferring 
or charging the property in any way, and all persons from 
receiving the same from him by purchase, gift, or otherwise. 

The order shall be proclaimed at some place on or adja- 
cent to such property by beat of drum or other customar 
mode, and a copy of the order shall be fixed up in a conspi- 
cuous part of the property and of the Court-house. 

When the property is land paying revenue to Govern- 
ment, a copy of the order shall also be fixed up in the office 
of the Collector of the District in which land is situate. 
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Wotes. 


In execution of a money-decree, an order was issued under sec. 274 
for the attachment of property which was the joint ancestral estate of 
the judgment-debtor and his father. A copy of this order was not fixed 
up in the office of the Collector of the district in which the land was situ- 
ate, as required by sec. 274. The sale was ordered and a day fixed for sale, 
but in consequence of postponements made at the judgment-debtor's re- 
quest, no sale took place. In the meantime the judgment-debtor died, and 
the decree-holder applied for execution against the father as representa- 
tive of the judgment-debtor, whose interest had survived to him :—Held 
that the decree-holder had, by the proceedings taken in execution during 
the son’s lifetime, obtained rigbts over his interest which could not be de- 
feated by his death before sale. Suraj Bansi Koer v. Shoe Persad Singh 
(I. L. R., 5 Cal. 148; L. R., 6 Ind. App. 108) followed :—Held also that, 
though tbe defect in the manner in which the attachment was made might 
render the attachment ineffectual for the purpose of voiding alienations 
made, the attachment was effectual against the judgment-debtor, and the 
defect did not afford a ground for declaring the execution-proceedings 
ineffectual,—I. L. R, 7 Al. 731. 

Held that the fact ofa sale of immoveable property in execution of a 
decree having taken place before thirty days from the proclamation of sale 
being made on the property had expired wag not a material irregularity in 
the publication of the sale. Mohunt Megh Lall Pooree v. Shib Pershad 
Madi (1. L. R., 7 Cal. 34) dissented from.—4 Al. 300. 


In execution of a simple money decree against the holders of a muaft 
interest in a certain village, who did not possess any zemindari interest in 
that village, an attachment was obtained by the decree-holder in 1884 of 
‘fan eight biswas zemindari share of mauza D,” and under that attachment 
a sale took place in January 1886. Meanwhile in December 1885, a decree 
for pre-emption in respect of a sale by the judgment-debtors in 1881 of 
their muaji interests in the village, was decreed in favour of persons who 
were not parties to the litigation in which the attachment of 1884 was 
effected. The plaintiffs (who were in possession) sued for a declaration of 
their right to the muafi interests as against the auction-purchaser under 
the sale of January 1886. Heid that the attachment in 1884 was not a good 
attachment of the mua/fi interests of the judgment-debtors, and the auction 

urchaser could not be held to have purchased those mua/fi interests, and 
the title of the plaintiffs under their pre-emptive decree of December 1885 
must prevail.—13 Al. 119. 


A suit on a mortgage foreclosed under Reg. XVII of 1806, sec. 8, com- 
prising property attached before the date of the mortgage under sec. 81 
and the following sections of Act VIII of 1859, was brought against the 
purchaser of the attached property, which had been sold under the decree 
obtained by the attaching creditor. The defence was, that the mortgage, 
falling within the provisions of sec. 240 of the Act, was void a8 against the 
attaching creditor and those claiming under him. For the mortgagee it 
was contended that the attachment conld not prevail, it not having been 
proved affirmatively that the requirements of sec. 239, relating to the in- 
timation of the attachment, had been complied with. Held that this ob- 
jection to the validity of the attachment could not be raised for the first 
time on this appeal, even if it was not rather for the mortgagee, seeking to 
deprive the attaching creditor of his possession, to prove the non-observ- 
ance of the formalities in question. Semble.—A re-attachment of property 
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after decree does not imply an abandonment of an attachment obtained be- 
fore decree.—6 Cal. 129. 


The defendant obtained a decree against D, father of the plaintiffs, 
for satisfaction of his debt by the sale of a moiety of a village mortgaged 
to him by D. In execution of it he attached the mortgaged property, the 
attachment being made, under Act X of 1877, sec. 274, by an order prohi- 
biting D from transferring or charging the property in any way, and all 
persons from receiving it from him by purchase, gift, or otherwise. The 
plaintiffs thereupon applied for the removal of the attachment, but their 
application was rejected. They then sued for a declaration of their right 
to two-thirds of the property. The District Judge, who tried the suit, ree 
jected it on the ground thatit, was barred by Act ITof 1877, sec. 42, be- 
cause the plaintiffs might have sought further relief than a mere declara- 
tion of title, and omitted todo so. He was of opinion that the attachment 
constituted oa dispossession, and that the plaintiffs might have asked to be 
replaced in possession, or, at any rate, for the removal of the attachment. 
Held by the High Court on appeal that the plaint was not open to objec- 
tion, on the ground that it jonly asked for a declaratory decree, without 
any consequential relief; that the prohibitory order to D did not constitute 
a dispossession of D, and still less of the plaintiffs; and that they could 
not have properly asked for removal of the attachment by a cancellation of 
the prohibitory order to D so long as they admitted that D had an interest 
in the attached property ; and also that the plaintiffs could not have pro- 
perly asked for any conseqaential relief in their suit, hut that, when they 
instituted it, they were entitled, and, indeed, bound to ask for a declaration 
of their right, ifonly to prevent a purchaser at the sale, under the defend- 
ant’s decree against D, from afterwards alleging that he had purchased 
without notice of the plaintifi’s claim.—4 Bom. 529. 


The proclamation of sale required by sec. 274 of the Ciyil Procedure 
Code, to be made at some place adjacent to the property to be sold, and 
the fixing up of a copy of the order in a conspicuoas part of the property, 
are acts which must precede the posting of the notices in the Court-honse 
as required by sec. 290, Where the sale-proceeds of a portion of several 
parcels of property are sufficient to satisfy the decree of a judgment-cre- 
ditor who has attached the property, another judgment-creditor, although 
he has not attached the property, is still entitled to have the remainder of 
the property sold to satisfy his decree under the provisions of sec. 295 of 
the Civil Procedure Code. Three mauzas were attached in execution of 
decrees obtained by A and B. Prior to the sale, C, who had also obtained 
a decree against the owner of the land, applied for leave to execute his de- 
cree, in order that he might participate in the sale-proceeds under sec. 295 
of the Civil Procedure Code. Upon the day fixed for the sale, the Deputy 
Commissioner was unable, through illness, to attend; and he postponed 
the sale for three days. Two of the mauzas were sold, and realized more 
than enough to satisfy the decrees of Aand B. The third was then sold 
in satisfaction of C’s decree. Upon an application by the judgment-debtor 
to set aside the sale on the ground of irregularity, it appeared that notice 
of the sale had been posted in the Court-heuse more than thirty days before 
the date fixed for the sale, but had only been published on the properties 
to be sold five days before that date ; that notice of the existence of a mort- 
gage on the properties, but no further particulars, was given, and the mort. 
gagee was allowed to purchase ; and the Deputy Commissioner had accept- 
ed the reports of the Nazir and Court-peon as to tho proclamation of sale, 
and had refused to allow the judgment-debtor to give evidence of its in- 
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sufficiency. Held that the proclamation of sale on the property having taken 
place only five days prior to the date of sale, and the particulars of the 
mortgage not having been given, thore had been such material irregulari- 
ties in the publication as to entitle the judgment-debtor to give evidence 
of them and the other allegations made by him, iu order to show that he 
had suffered material injury by reason of such irregularities. Held also 
that the Deputy Commissioner was not entitled to proceed upon the reports 
of the Nazir and Court-peon, but was bound to hear the evidence tendered 
by the judgment-debtor, though he was justified, under sec. 291, in post- 
poning the sale as he had done, Held, further, that the third judgment 
creditor, who had not attached the property, was still entitled to have the 
sale proceeded, with and his decree satisfied under the provisions of sec. 
295.—7 Cal. 34. 

See I. lL. R., 7 Cal, 466, noted under sec. 278; 3 Al. 698, noted under 
sec. 237; 10 Madr. 169 & 11 Madr. 403, noted under sec. 268; 17 Cal. 769. 
noted under sec. 244. 


275. If the amount decreed with costs, and all charges 
Order for withdrawal of #nd expenses resulting from the attach- 
attachment after satisfac- mentofany property, be paid into Court, 
ee poeta or if satisfaction of the decree be other- 
wise made through the Court, orif the decree is set aside or 
reversed, an order shall be issued, on the application of any 
person interested in the property, for the withdrawal of the 
attachment. 
Note —This section applies to Provincial Small Cause Courts. 
276- When an attachment has been made by actual 
Private alienation of pro. Seizure or by written order duly inti- 
perty after attachment to mated and made known in manner afore- 
Rp said, any private alienation of the pro- 
perty attached, whether by sale, gift, mortgage, or otherwise, 
and any payment of the debt or dividend, or a delivery of 
the share, to the judgment-debtor during the continuance of 
the attachment, shall be void as against all claims enforceable 


under the attachment. 
Notes. 

This section applies to Provincial Small Cause Courts. 

Heid (Marxpsy, J., dissenting) that a private bona fide alienation for 
value of property attached under Act VIII of 1859, made during the con- 
tinuance of the attachment, is, by sec. 240 of that Act, null and void only 
as against the attaching creditor or persons who may acquire rights under 
or through the attachment, and not as against the whole world.—A nanda- 
lal Das v. Radhamohan Shawa, 2 B.L. &., (F. B.) 49; 11 W. R., (O. C.) 
1. Same case affirmed in the Privy Council.—10 B. L. R., 184; 17 W.R., 
313; 14 Moore’s I. A, 543; 12 B.L. R,, 413 note ; 14 W. R., 25; 138 W. 
R., 134, 

A obtained a decree against B for a sum payable by instalments. B 
made default in payment of an instalment, so A attached certain immove- 
able property belonging to B. While under attachment, B sold the pro- 
perty to C,and out of the proceeds paid into Court the full amount of the 
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debt then due, and for which the property had been attached. A took out 
the money, but applied for and obtained an order from the Munsif that 
the property should remain under attrachment,in order to satisfy any future 
sum which should falldue under the decree, and in payment of which B 
should make default. B failed to pay a further instalment when due, and 
A obtained an order for sale of the property. A himself became the par- 
chaser, and was put in possession by the Court, notwithstanding the claim 
of C, who had been in possession ever since his purchase. Ina suit by © 
to recover possession, held the Court had no power to make the order con- 
tinuing the attachment, the right of attachment being only for sums actu- 
ally due, and the whole amount for which execution issued being satisfied, 
out of the proceeds, the alienation of the property to C was not void as 
against A.—4 B. L. R., (A. 0.) 20; 12 W.R., 457. 


In execution of a decree, A, the judgment-creditor, obtained an order 
for the attachment of certain property of B, the judgment-debtor, but it 
was not executed as required by Act VIII of 1859. ‘The property was, 
however, advertised for sale, and A obtained an order staying the sale, on 
a petition alleging that A had agreed to give him time on condition that 
the attachment should remain good, and declaring that he (B) would not 
alienate the property until the whole of the decree was satisfied. Subse- 
quently B mortgaged a portion of this property to C. A signed his de- 
cree to D, upon whose application the property was attached and sold, and 
E became the purchaser. CO having taken steps to foreclose the mortgage 
E, to prevent such foreclosure, paid the amount into Court. Held that E 
could not maintain a suit against C to recover the amount so paid by him. 
The mortgage by B was not an alienation null and void under sec. 240, 
Act VIII of 1859. B’s petition did not create a charge upon the property 
in favour of A.—4 B. L. &., (A. C.) 24; S.C. 12 W. R., 491. 


The purchaser of the right, title, and interest of a judgment-debtor 
in certain immoveable property at an auction-sale, which touk place at the 
instance of a second attaching creditor, was held to take the property sub- 
ject to an incumbrance created by the iudgment-debtor pending the frst, 
but prior to the second, attachment, although the first attaching creditor 
was first paid out of the proceeds of the sale. Whether the sale ought not 
to have been under the first attachment, as against which the incumbrance 
would have been void P—9 B. L. R., 180; 18 W. R., 279. 


Alienation of property while under attachment is null and void ; and 
the removal of the attachment will not render such alienation valid.—12 
B. L. R., 414 note; 15 W. R., 222. 

The plaintiff sued to recover certain land which had been hypothecat- 
ed to him in 1843, and subsequently sold to him in 1868, while under 
attachment in execution of a decree in a suit brought by the plaintiff to 
establish his hypothecatory claim. The third defendant claimed under a 
mortgage prior in date to the hypothecation to the plaintiff, and under a 
sale, prior in date to the sale to the plaintiff, made to the third defendant 
whilst the land was under attachment in execution of the decree to the 
plaintiff. Held that the sale to the third defendant, which was made, not 
under any agreement with the plaintiff, for the satisfaction of the decree 
through the Conrt, was invalid by reason of sec. 240 of the Civil Procedure 
Code ; but that the alienation to the plaintiff, the decree-holder, during the 
attachment to satisfy the decree, which was duly sanctioned by the appro- 
val of the Court which issued the process of attachment, was valid.—6 M. 
H. C. R., 65. 
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A private alienation of property, while under attachment, is null and 
void only as regards the attaching creditor and those who claim under or 
through the attachment. Anund Lal Doss v, Jullodhur Shaw (17 Cal. W. 
R,, Civ. Rul., 313) followed. The fact that a puisne attaching creditor men- 
tioned in his application for attachment and sale of certain property of his 
judgment-debtor that the same property had already been attached at the 
instance of another execution-creditor does not render the puisne creditor 
a claimant through the first attaching creditor. A puisne attaching cre- 
ditor cannot be regarded as claiming through a prior attaching creditor, 
though the assignee of an attaching creditor’s rights, or the next-of-kin 
of a deceased attaching creditor, may be said to claim under or through 
him, Act VITI of 1859, sec. 240, is for the benefit of an attaching creditor 
(subsequent to, and in defiance of, whose attachment, the private alien- 
ation, thereby declared void, has been made), and of those claiming under 
or through him, and not for the benefit of puisne attaching creditors,whose 
attachment is laid later than such private alienation. Secs. 270 aud 271 
of the Civil Procedure Code apply only to cases where there has been a sale 
under the first attachment.—11 Bom. H. C. R., (A. C.) 159. 


- An alienation of property attached in execution of a decree, made for 
the bona fide purpose of satisfying the decrve is respect of which the attach- 
ment has been made, and where the consideration for the alienation is ap- 
plied to, and is found to be sufficient for, satisfaction of the decree, is not 
invalid under sec. 240 of the Code of Civil Procedure.—1N.-W. P.H. C. 
R., 60; Ed. 1873, 214. 

A judgment-debtor satisfied a decree under which attachment of his 
property had been made. He reported the satisfaction to the Court, and 
oh the following day he executed a mortgage of his property. The day after 
the execution of the mortgage, the attachment was removed by the Court. 
Held that the mortgage, if bona fide, was not null and void under sec. 240 
of the Code of Civil Procedure.—1 N.-W. P. H. C. R., 71; Ed. 1873, 125. 


The Official Assignee of the Insolvent Court is entitled, under the vest- 
ing order, to possession of the insolvent’s estate, even when that estate has 
been attached in execution of a decree, and an order directing the sale of 
it has been passed. But if a sale has tuken place before tho vesting order, 
the property in the subject of the attachment has passed from the judg- 
ment-debtor to the auction- purchaser, and the proceeds of the sale are pri- 
marily charged with the satisfaction of the decree or decrees in execution 
of which the sale has been made. The expression ‘‘ private alienation” in 
sec, 240 of the Code of Civil Procedure does not refer to an alienation 
effected by a vesting order of the Insolvent Court under sec. 7 of the 
Indian Insolvent Act; such an alienation is rather an alienation by oper- 
ation of law than one by the judgment-debtor. Semble, that sec, 89 of the 
Code of Civil Procedure was introduced, not for the purpose of restrain- 
ing the ordinary effect of attachment, but for the purpose of preventing 
the same view being taken of attachments before judgment as had been 
taken by the Indian Courts of the writ or sequestration. When attach- 
ment of property has preceded decree, no fresh attachment is necessary 
subsequent to decree.—1N.-W. P. H. C. R., Pt. 6, p. 81; Ed. 1873, 172. 

Although, under the provisions of sec. 240 of Act VIII of 1859, a pri- 
vate alienation by sale of property after attachment can be impugned by 
the holder of the decree in execution of which it was attached, if obstruc- 
tive of the execution, yet such alienation cannot be impugned by the holder 
of the decree, under those provisions, because it obstructs the execution of 
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another decree obtained by him subsequently to the date of alienation.—6 
N.-W. P. H. C. R., 217. 

While certain immoveable property was under attachment, the judg- 
ment-debtor mortgaged it for value to the Mussoorie Savings’ Bank, with 
the knowledge of the attaching creditor, the Delhi Bank, which acquiesced 
in, and benefited by, the mortgage, The property was subsequently releas- 
ed from attachment, but was again attached, and was brought to sale in 
execution of the decree held by the Delhi Bank, and purchased by the de- 
fendants. The Mussoorie Savings’ Bank sued the auction-purchasers, 
claiming the right to bring the property to sale on the ground of its being 
under mortgage to the Bank prior to its purchase by the defendants. It 
was held that, under the circumstances, the defendants must take the con- 
sequences of having purchased the property without having satisfied them- 
selves as to its condition. Had it not been for the conduct of the Dehli 
Bank, however, the rule that a private bona fide alienation for value of pro- 
perty attached under Act VIII of 1859 is, by virtue of sec. 240 of the Act, 
uull and void only as against the attaching creditor or persons who may 
acquire rights under or through the attachment, would have saved the de- 
fendants, and it would have done so notwithstanding that the sale took 
place in pursuance of a second attachment.—6 N.-W. P. H. C. R., 296. 

Any alienation of property after attachment is illegal under seo. 240, 
Act VIII of 1859.—7 W. R., 511; 9 W. B., 167; 9 W. B., 307. 

Held by Locu and B, Jackson, JJ., that a mortgage of any kind made 
after attachment is such an alienation as is contemplated by sec. 240, Act 
VIII of 1859, and is null and void.—9_W. R., 544. 


Before an attachment can be relied on under sec. 240, Code of Civil 
Procedure, for the purpose of invalidating any subsequent alienation, it 
must be shown to have been duly made by a written order issued and pub- 
lished, viz., the prohibitory notice prescribed by law.—13 W. R., 136. 


Where landed property is attached in execution of a decree, the party 
attaching is bound by a lease obtained for it prior to his attachment.—15 


W.R., 75, 

A judgment-debtor, whose property had been attached in execution of 
a money-decree, sold the property, and ont of the price paid into Court the 
amount of the decree, and prayed that the attachment might be removed. 
While the attachment was subsisting, and prior to the sale, the holders of 
other money-decrees against the same judgment-debtor preferred applica- 
tions, purporting to be made under sec. 295 and praying that the proceeds 
of the sale of the property might be rateably divided between themselves 
and the attaching creditors. The Court refused to remove the attachment 
until these creditors had been paid. It was found that the sale by the 
judgment-debtor was a bona fide transaction, entered into for valuable con- 
sideration :— Held that, inasmuch as no order for attachment of the preper- 
ty was passed iu favour of the decree-holders in manner provided by sec, 
274, their claims were not entitled to the protection conferred by sec. 276 
against private alienations of property under attachment ; that these clairas 
were not enforceable under the attachment which was made; that the sale 
by the judgment-debtor was valid ; and that execution of the decrees could 
not take place. Per Maumoop, J.—That sec. 276 being a restriction of pri- 
vate rights of alienation, should be strictly construed ; that before proper- 
ty can be subjected to such restriction, there must bea perfected attach- 
ment; that the orders passed under sec, 295 did not amount to such attach- 
ment ; and that, even assuming them to amount to such attachment, they 
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not having been duly intimated and uotified could not make the prohibi- 
tion of sec. 276 applicable to the case. Mahadeo Dubey v. Bhola Nath 
Dichit (1, L. R., 5 Al. 86), Anand Lall Dass v. Jallodhur Shaw (14 Moore’s 
TI. A, 543), Rameswar Singh v. Ramtanu Ghose (4 B. Ll. R., (A. OC.) 24), 
Indro Chunder Baboov. Dunlop (10 W. B., 264), Gobind Singh v. Zalim 
Singh (1, L. R., 6 Al, 33), and Gumani v. Hardwar Pandey (1. L. R., 3 
Al. 698), referred to. Also per Maumoop, J.— While sec. 295 of the Code 
gives a special right to judgment-creditors as distinguished from simple 
creditors, it is an essential condition precedent to the exercise of that right 
that there should be a sale in execution, and that its result should appear 
in assets realized by the sale, and therefore, until the sale takes place, no 
such right can be enforced. Bishen Chunder Surma Chowdhry v. Mun 
Mohinee Dabee (8 W. B., 501), referred to.—I. L. R., 7 Al. 702. 

The interest of a tenant in certain land having been attached by his 
creditor in execution of a decree for money, the landlord attached the same 
land for arrears of rent, brought it to sale, and purchased it ander the pro- 
visions of the Rent Recovery Act. The creditor subsequently purchased 
the interest of the tenant, which was sold in execution of his decree, Ina 
suit by the landlord to have the sale to the creditor declared invalid, held 
that tho Iandlord’s purchase was subject to the ereditor’s attachment.—8 
Madr. 573. 


An attaching creditor has not, as such, any right to redeem a mort- 
gage subsisting prior to his attachment.—6 Cal, 663. 


A renewal of mortgage already existing on tbe property prior to at- 
tachment, which does not enhance the charge, is pot an alienation within 
the meaning of sec, 276 of the Code of Civil Procedure.—4 Madr, 417. 


W here, certain immoveable property having been attached, the execu- 
tion-case was subsequently struck off the file, and the judgment-debtor ap- 
plied again for attachment of the same property, held, looking to the par- 
ticular circumstances of the case, that a private alienation of the property, 
after the date of such application, but before attachment, was not void 
under the provisions of sec. 240 of Act VIII of 1859. The principle of the 
High Court’s decision in Ahmed Hossain Khan v. Muhammad Azeem 
Khan (H. C. R., N.-W.P., 1869, p. 51) followed.—1 Al. 616. 

By agreement between L and Q, the parties to a suit, the matters in 
difference between them were referred to arbitration. An nward was made 
directing that L should transfer certain property to Q by way of sale. Bet- 
ween the day the award was made and the day a decree was made in ac- 
cordance with the award such property was attached in execution of a de- 
cree against L. After the attachment, L,in compliance with the decree 
made in accordance with the award, executed a conveyance of suck pro- 
perty to Q. Held by the Full Bench (affirming the decision of Srraicui, J., 
and reversing that of Spankik#, J.) that such conveyance was nota ‘pri- 
vate alienation”? in the sense of sec. 276 of Act X of 1877, and was there- 
fore not void under that section as against a claim enforceable under such 
attachment,—4# Al. 219, 

Certain land was attached in the execution of a decree in the manner 
required by sec. 235 of Act VIII of 1859, but a copy of the order of attach- 
ment was not, as required by sec. 239 of that Act, fixed up in a conspicu. 
ous part, Orin any part at all, of the Court-house of the Court executing 
the decree; nor was it sent to, or fixed up in, the office of the Collector of 
theDistrict in which the land was situated. Subsequently to the attach- 
ment of the land, the judgment-debtor privately alienated it by sale. Held 


1068 CIVIL PROCEDURE CODE. [Sece. 277. 


that, as the attachment bad not been made known as prescribed by law, 
the provisions of sec. 240 of Act VIIL of 1859 did not apply, and the sale 
was not null and void. Indarchander v. Agra and Masterman’s Bank (10 
W. R., 264; 1B. tl. B., S. N., 20) followed.—2 Al. 58. 


The title obtained by the purchaser on a private sale of property in 
satisfaction of a decree differs from that acquired upon a sale in execution. 
Under a private sale, the purchaser derives title through the vendor, and 
cannot acquire a title better than his. Under an exccution-sale, the pur- 
chaser, notwithstanding that he acquires morely the right, title, and inter- 
est of the judgment-debtor, acquires that title, by operation of law, adver- 
sely to the judgment-debtor, and freed from all alienations and incumbran- 
ces effected by him after the attachment of the property sold. In 1858, the 
respondent obtained a decree against B. In 1863, in satisfaction thereof, 
he caused to be attached a decree for mesne-profits made in favour of B 
against the appellauts in 1860. In May 1865, the respondent obtained an 
order for the sale thereof ; but, instead of proveeding to execution-sale, he 
parchased, in 1866, the whole of the mesne-profits due under the decree of 
1860, by private sale from B, Meanwhile, in September 1865, an order of 
Court had been made, between B and the appellants, on their consent (but 
without the respondent being a party to it), whereby the decree for mesne- 
profits was set off, pro tanto, against a prior decree for a larger amount, 
which the appellants had obtained against B. Held that the sale of 1866, 
having been a private one, and not in process of execution, the respondent 
ouly obtained such title as Bhad in the decree of 1860—viz., a title sub- 
ject to the effect of the order of September 1865.—7 Cal. 107; L. R., 8 I. 
A.65;10C. LL. R., 281. 


A private alienation of property under attachment is void under sec. 
276 of the Civil Procedure Code, “ as against all claims enforceable under 
the attachment” only. Held, therefore, where property attached in execu- 
tion of a decree was alienated, and was, after such alienation, again attach- 
ed, the first attachment having expired, and was broughé to sale in pursu- 
ance of the second attachment, and the purchaser sued for possession of the 
property, claiming ou the grourd that the alienation of the property was 
void under the provisions of sec. 276, that, as noclaim was enforced or was 
enforceable under the first attachment, under which the property was alie- 
nated, but the purchaser was claiming under the second attachment, such 
alienation could not be assailed under the provisions of sec. 276.—6 Al. 33. 

See I. L. B., 6 Cal. 129, noted under sec. 274; 3 Al, 698, noted under 
sec, 237; 15 Cal. 202, noted under sec. 213; 12 Al. 440, noted under sec. 
234; 16 Bom. 91, noted under sec. 295. 


277. Ifthe property attached is coin or currency-notes, 

Court may direct coin *2©° Court may, at any time during the 

or currency-notes attach. cCcoutinuance of the attachment, direct 

ed to be paid to party en” that such coin or notes, ora part thereof 
titled. ° : . 

sufficient to satisfy the decree, be paid 

over to the party entitled under the decree to receive the 

same. : 


Notes. ; 
This section applies to Provincial Small Cause Courts, 
Sec. 237 of the Civil Procedure Code, 1859, gave no authority toa 


Civil Court to dispose of claims to money in deposit with a Collector, nor 
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did sec. 242 give such a Court authority to dispose of claims to money 
under attachment,—13 W. R., 301. 


2°78. If any claim be preferred to, or any objection be 
Se er ner ae ne made to the attachment of, any property 
to, and objections to at- attached in execution of a decree, on the 
tachment of, attached pro- ground that such property is not liable 
pee to such attachment, the Court shall pro- 
ceed to investigate the claim or objection with the like power 
as regards the examination of the claimant or objector, and 
in all other respects, as if he was a party to the suit: 


Provided that no such investigation shall be made where 
the Court considers that the claim or objection was designedly 
or unnecessarily delayed. 


If the property to which the claim or objection applies 
has been advertised for sale, the Court 
ordering the sale may postpone it pend- 
ing the investigation of the claim or objection. 


Notes. 

This section applies to Provincial Small Cause Courts. 

Certain lands were attached under a decree against the ancestor of 
the plaintiff, but on the intervention of the defendant under sec. 246, Act 
VIII of 1859, they were released to him. Held that was not an order made 
between plaintifia and defendant, such as to make it necessary for the for- 
mer to sue for declaration of title within one year.—2 B. L. R., App. 49. 

Where aclaim was made under sec, 246 of Act VIII of 1859, by a 
third party, to some timber which had been attached by a prohibitory 
order under sec. 234, held per Peacock, C. J, L. S. Jackson, Puear, and 
MacpseErson, JJ. (Mitrer, J., dissenting’, the claimant must begin. The 
onus is on him to prove that the goods attached were his property, orin 
his possession, and therefore not in the possession of the judgment-debtor., 
His evidence must be confined to proving his own claim, and he cannot be 
allowed to shew a title in a third person with whom he has no connection. 
Held (per Mittsr, J.) that on the proper construction of the words, “* proceed 
to investigate the same with like powers as if the claimant had been origi- 
nally made a defendant,” the onus of proof as against the claimant is on 
the decree-holder. Nito Kali Debi v. Kripanath Roy (8 W. R., 358) over- 
ruled.—2B. L. R., (F. B.) 91: 11 W. BR., CF. B.) 8. 

An Appellate Court is competent at any stage to allow objections to 
be taken to an apparent defect in the plaint. Meld that a party against 
whom an order has been obtained under sea. 246, Act VIII of 1859, must, 
if be sue for its reversal, assert substantially the same right as that which 
has been contended for in the execution. Held by Jackson, J., that, ina 
suit for declaration of title, defendants must have given a cause of action 
by impugning it antecedently to plaint filed, even though their written 
statement be hostile.—2 B. L. R., (A. C.) 212; 8. C. 11 W. BR, 40. 

An objection not taken in cross-appeal before the lower Appellate 
Court cannot be taken in special appeal. But if the case be remanded for 
new trial, such objection may then be taken before the Court of first in- 
stance. On attachment of certain property, plaintiff and defendants pre- 


Postponement of sale. 
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ferred their respective claims thereto. The plaintiff’s claim was disallowed; 
but the defendant’s claim was allowed. The plaintiff, after the lapse of a 
year from the date of the order disallowing his claim, sued to recover pos- 
session of the said property. The defence was that the suit was barred by 
lapse of time under cl, 5, sec.1, Act XIV of 1859, and sec, 246, Act 
VIII of 1859. Held cl. 5, sec. 1, Act XIV of 1859, and sec. 246, Act VIIT 
os re do not apply to such a suit.—2 B. L. R., (A. C.) 254; S. C. 11 W. 
-» 134. 


A decree-holder caused the right, title, and interest of his debtor in 
certain land to be attached in execution. A claim was preferred under sec. 
246, Act VIII of 1859, against the attachment by a previous purchaser, 
but was rejected. The claimant then instituted the present suit for con- 
firmation of his possession upon reversal of the said order. The defence 
set up was that the purchase was merely benami, Held that the onus was 
upon the plaintiff to make out his title. —3 B. L. R., (A. C.) 70; 11 W. R., 
422; 25 W.R, 79. 

In a suit brought under sec. 246, Act VIIT. of 1859, for establish- 
ment of right, held that the plaintiff’s failure to prove his possession at the 
time of the institution of the suit isnot sufficient for its dismissal. The 
question of title should be tried according to the meaning of that section. 
Sec. 246, Act VIII, of 1859, distinguished from sec. 15. It is often the 
case that fraud caunot be established by positive proofs, and on the other 
hand it is not to be presumed from circumstances of mere suspicion. It is 
generally shewn by such circumstantial evidence as overcomes the natural 
presumption of horesty and fair dealing, and satisfies a reasonable mind 
that such presumption has been displaced, The investigation of a case 
upon a portion of the evidence, excluding the other portion under a mis- 
taken impression that it was not legal evidence but conjecture, is an in- 
vestigation erroneous in law, and is likely to produce an error in the deci- 
sion of the case on its merits. The mode in which evidence is to be dealt 
with discussed.—3 B. L. R., (A. C.) 108; 11 W. R. 482. 


Two several judgment-creditors attached certain property, which 
was released upon the claim of a third party, under sec. 246 of Act VIII 
of 1859. One of them sued the successful claimant, and obtained a de- 
cree declaring the property in dispute to belong to the judgment-debtor, 
and thereupon caused the property to besold, and became the purchaser 
thereof. Thereupon, an assignee of the other judgment-creditor sued 
him, alleging an earlier lien, and praying a sale in satisfaction thereof, 
The defence set up was that, as the plaintiff did not come into Court to 
set aside the order under sec. 246 within a year from the date thereof, he 
was barred from bringing the present suit. Held that the omission to 
hring a separate suit for that purpose did not bar him from obtaining a 
declaration of his prior lien.—3 B. L. R.. App. 122; S.C 12 W.R., 221. 


En execution of a decree against A, ‘‘ the moiety or half share of A” 
in certain lands is attached. M files a petition under sec. 246 of Act VIT. 
of 1859, in which be admits that A has a one-eighth share in the lands, but 
alleges that A has onlya one eighth share, and thata two-eighths share be- 
longs to himself, M. Held that this was aclaim to property attached in execu- 
tion under sec. 246 of Act VIII of 1859, which the Court under that section 
is bound to investigate and adjudicate upon. Inexecution of a decree against 
A, “the right, title, and interest of A’”’ in certain lands are attached. M 
files a petition under sec. 246 of Act VIII. of 1859,in which he admits that 
A, was a one-twentieth share, but alleges that A is entitled to nomore than 
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a one-twenteith share, and that he, M, has a two-twenteiths share. Held that, 
assuming the attachment of A’s right, title, and interest to be an irregu- 
lar attachment under sec. 213, M, whose lands were included within such 
attachment, was entitled to come in, and claim his own two-twentieths 
Bhare, and the Court was bound to investigate his claim under sec. 246 
of Act VIII. of 1859. Held also, in both cases, that M was entitled to 
have the attachment removed so far as his share was concerned. Held also 
(per Paar, J.) that in the first case M was entitled to have the attachment 
removed, so far as regards the margin in excess of A’s actual shure; and 
that in the second case he was entitlod to have the whole attachment dis- 


charged.— 4B. L. R., (F. B.) 175; 8S. C. 13 W.R., (F. B.) 63. 


A obtained a money-decree upon a bond in a Small Cause Court againat 
“B, by which it was declared that certain landed property hypothecated by 
the bond was to be primarily liable for the debt. The decree was trans- 
ferred to the Court of the Sadr Amin of the same district ; the property 
was put up for sale, and it was purchased by ©, Prior to sale, B alienated 
the property to D, who after sale preferred his claim toit under sec. 246 
of Act VIII. of 1859, which was disallowed. More than a year after this, 
D brought his suit against C to recover possession. In special appeal, it 
was held that, the decree of the Small Cause Court being on the face of 
it without jurisdiction, the suit was not barred, and thecase was renan- 
ded to be tried on the merits.—7 B. L. R., 235; 7B. L. R., 238 note ; 15 
W.R., 311; 58. C. 14 W. R., 367. 

Property attached was, on the claim of a third party, released by the 
Court without proceeding under the provisionsof sec. 246, Act VIII. of 
1859. The attaching creditor sued more than a year afterwards for a de- 
claration that the property belonged to the judgment-debtor. Held that 
the suit was not barred.—8 B. L. R., App. 39; 16 W. B., 22, 


Plaintiff stated in his plaint that he was proprietor of certain land 
which was let to M, and that, whilst M was in possession, and whilst there 
were still some few months to run before his tenancy expired, a creditor 
took out execution against him, and put up for sale the futu:e profits of the 
property (wasilat} which would come into the hands of M, alleging that 
M’s interest was not that of tenant, but that of a usnfructuary mortgagee. 
Upon this the plaintiff put in a claim under sec, 246, but his claim was 
rejected. Thereupon he brought a suit under that section to estublish 
the fact that M’s interest in the property was that of a tenant only, and 
not that of a usufructuary mortgagee. It was stated by the plaintiff that, 
on the expiration of M’s settlement, he re-let it toafresh tenant. Held 
that the suit would not lie, as no real cause of action, or specific sub- 
ject-matter of injury, had been shown. What was sought was a vague 
declaration of right, the actual destruction or injury of which was not 
shown.—9 B. L. R., App. 28; 17 W. BR., 304. 

Where it was sought to execute a decree, obtained »cainst a person 
who had died siuce the date of the decree, by attaching cu: i111 immoveable 
property in the possession of the personal representative si the deceased 
judgment debtor, and such personal representative claimed to hold the pro- 
perty, notin her representative character, but in her own right, held that 
her claim was not a claim under sec. 246, Act VIII. of 1859, but that the 
case came under secs. 210 and 21]. It was a matter between the parties to 
the suit relating to the execution of the decree, and, as such, was, under 
sec. 11, Act XXIII. of 1861, to be determined by the Court executing the 
decree, and not to form the subject of a regular suit. The order rejecting 
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the claim was therefore open to uppeal.—12 B. L. R., 65; 12 B. L. R., 66 
note; 10 W. R., 199. 

A suit brought under the provisions of sec. 246 of Act VIII. of 1859 
to set aside an order allowing a claim to attached property and releasing 
the property from attachment is a suit totry the title and establish the right 
of the person who brings the suit ; and such a suit must be valued accord- 
ing to the value of the property, and cannot be brought upon a stamp of Rs; 
10, ander art. 17 of sch. 2 of the Court Fees Act,—15 B. L. R,, App. 1 : 22 
W. B., 422. 

A summary order under Act XIX of 1841, for possession of property 
left by a deceased person, is no bar toa regular suit totry the title to such 
property and to obtain possession under that title; it is, therefore, unneces- 
sary to set aside the order before granting relief in the suit. Hence the 
period of limitation for such regular suit is that provided by cl. 12, sec, 1, 
Act XIV. of 1859, namely, twelve years, and not one year, as provided by 
cl. 5 of the same section.—B. L, R., Sap. Vol., 633; 8S. C. 2 Ind. Juar., N. 
S., 191; 7 W. R., 199. 

Certain property was sold in 1858 in execution of a decree as the pro- 
perty of the present second defendant’s brother. Plaintiffs presented peti- 
tions claiming a rightin the property, and protesting against the sale, Their 
petitions were rejected, and they were referred to a regular suit, which they 
brought in 1861, Under the old law, the time within which a suit might 
be brought on such a cause of action was twelve years. Sec. 246 0f Act 
VIII. of 1859 shortened the period to one year. Held, reversing the decision 
of the Civil Judge, that the plaintiff’s action was not barred. The period 
of limitation contained in sec. 246, Act VIII. of 1859, is applicable only to a 
case in which the procedure prescribed by that section has been adopted.— 
3 M. H. C. R, 139. 

The effect of the last sentence of sec. 246, Act VIII. of 1859, is to ex- 
clude a party to an investigation under that section from any other remedy 
than that expressly provided for him by that section, viz., a regular suit to 
be brought within one year from the date of the order made against him, 
and such party cannot wait till the sale of the attached property has taken 
place and been confirmed, and then bring his suit within one year from the 
last date.—3 M. H.C. R., 220. 


The plaintiff sued to obtain a decree declaring that the ancestral land 
possessed by the family of the plaintiff was not liable to seizure and sale 
in satisfaction of an ez-parte decree obtained by the defendant in a suit 
against the yejaman of the plaintiff’s family, on the ground that the decree 
had been obtained collusively and fraudulently for a debt alleged to have 
been contracted for the benefit of the family. The decree against the yejaman 
‘was passed on the 22nd June 1857, and upon attachment of the family pro- 
perty the plaintiffs made a claim under sec. 246 of the Civil Procedure 
Code, alleging their independent right to the property, and resisting a sale. 
The claim was disallowed on the 18th October 1861, and an appeal from that 
decision was dismissed on the 15th November 1861. The present suit was 
instituted onthe 2nd February 1864, Held that this was not a suit to which 
the limitation provided by sec. 246 of the Civil Procedure Code, or by cl. 
5, sec. 1 of Act XIV. of 1859, was applicable, and that the suit was not 
barred,—4 M. H. C. R., 263. 

In a suit for a partition of family property in the possession of the 
plaintiff and defendants, part of the property was attached at the instance 
of one of the defandants in 1852, and the remainder of the property in 1864, 
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Nothiug was done with respect to the first attachment, but in 1865 a peti- 
tion was presented by the plaintif£ praying for the removal of the attach~ 
ments. The petition was rejected, and the plaintiff brought his suit with- 
in one year from the date of rejection of his petition. The plaintiff and de- 
fendants remained in possession notwithstanding the attachments. Held 
that the plaintiff’s snit was not barred by the Act for the limitation of suits. 
—4M. H. C. BR, 281. 


The plaintiff was, by an order of the Civil Court in execution of a 
‘decree to which the plaintiff was no party, ejected from the possession of a 
mutta. He brought a suit more than three years afterwards to eject tha 
legal representative of the person who was so putin possession. IJield (re- 
versing the decree of the Civil Court) that the order of the Civil Court was 
not a@ summary decision within the meaning of c]. 5, sec. 1, Act XIV of 
1859, and that the suit was not barred. That clause is only applicable to 
orders which the Civil Courts are empowered to pass deciding matters of 
disputed property raised for hearing and determination by a summary pro- 
ceeding between the parties disputing.—4 M. H. C. R., 297. 

The plaintiff brought a suit to establish his right to certain property 
as against the claim which the defendant had successfully made under sec. 
246 of the Civil Procedure Code in execution of a decree obtained against 
the plaintiff. The order of the Court directed the release of the property 
from attachment. The present suit was brought more than one year from 
the date of the order. Held, per Scoruanp, C. J., BirrLeston and Couuett, JJ. 
(Innes, J. doubting), that the plaintiff was a party against whoin the order 
was “given” within the meaning of the section, and that the suit was barred 
iby the section.—4 M. H.C. R., 472. = 


Suit for redemption of an otti by an alleged purchaser of the same, and 
for recovery of land on which he had purchased a kanam. The defence that 
the purchase was made by the father of the lst defendant, and that the 
plaintiff was, constructively, a mere trustee, The*Munsif decreed for the 
plaintiff, and the Principal Sadr Amin reversed his decree, because the suit 
was not brought within a year of a release of the property from attachment 
ander a claim of the defendants, which attachment was made in execution 
of two decrees for money against tke present plaintiff. It appeared that in 
the proceedings had, releasing the property from attachment, no notice was 
issued to the judgment-debtor (present plaintiff), Held that the decision 
of the Principal Sadr Amin was wrong. In the present case, the claimants 
in possession were not so according to any of the modes of derivation which 
-sec. 246 enumerates as authorizing the continuance of the possession and the 
dismissal of the claim. The possession was in the claimants, and there was 
nothing in the rights of the judgment-debtor which could make such pos- 
session his possession. This being so, even assuming that he was a party 
to the order made, such order could not be said to be against him, because 
his claim was one which could not have been determined by any order made 
under sec. 246. The order so made was perfectly consistent with his pre- 
sent contention. Special Appeal No. 541 of 1868 (4 M. H.C. R., 472, 
distinguished.—6 M. H. C. BR, 416. 

Where the plaintiff filed a suit to set aside 9 sale of land after he had 
been unsuccessful in an application made under sec. 246 of the Civil Proce- 
dure Code to raise an attachment that had been laid on such land, held, 
that the onus lay on the plaintif£— to prove his title, and not on (the pur- 
chaser to prove that of the judzment-debtor.—5 Bom. H. C. R.,( A.C.) 76, 


A mortgagee in possession of mortgaged premises that have becn attach- 
136 
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-ed by prohibitory order under sec. 235 0f the Code of Civil Procedure 
in execution of a decree obtained against his mortgagor is entitled to come 
in under sec. 246 of the Civil Procedure Code, and have the attachment 
raised.—10 Bom, H. C. R., (O. C.) 100. 


An order of the Court of the Mamlatdar under the last clause of sec. 1 
of Bom. Act V. of 1864, recognizing tho possession of a party, and enjoin- 
ing others from disturbing that possession, is not an order under Act XVI. 
of 1838 ; and the limitation of three years, prescribed in art. 7 of sec. 1 of 
Act XIV of 1859,does not apply to a suit brought to establish a right against 
the operation of such an order in the regular Civil Court. Although such 
an order of the Mamlatdar isa summary decision, the suit in the Civil Court 
is not a suit to set aside the order itself, but for possession in opposition to 
that recognized by the Mamlatdar’s injunction, and is not, therefore, with- 
in the limitation of one year prescribed by art. 5 of sec. 1 of Act XIV. of 
1859.—10 Bom. H.C, R., (A. C.) 479. 


N caused certain property to be attached as the property of his judg- 
ment-debtor. M preferred a claim to the property, and objected to its sale. 
The Munsif, without an investigation in conformity with the provisions of 
sec. 246 of Act VIII of 1859, released the property from attachment, and 
directed N to bring a regular suit. N sued to establish his right to bring 
the property to sale, alleging tbat his cause of action arose on the day the 
order was passed releasing it from attachment. Held that the suit was not 
barred by reason of not having been instituted within one year from the 
date of the order.—6 N.-W, P. H. C. R., 185. 

M, to whom C, his fudgment-debtor, had made over certain goods, at- 
tached the same in execution of his decree as the property of his judgment 
debtor, but on a claim being preferred to the goods by Dand B under sec. 
246 of Act VIII, of 1859, they were ordered to be released from attach- 
ment ; they remained, however, in the possession of M. D and B having 
sued M to recover the value of the goods, the lower Court held that, in- 
asmuch as M failed to sue within a year to set aside the order of the mis- 
cellaneous department, and to establish his right to takethe property in 
satisfaction of his decree as belonging to his judgment-debtor, the plaintiff’s 
right to it must be admitted without further enquiry or proof, and decreed 
the claim on the basis of that order alone. It was held in special appeal 
that the defendant was not debarred by that order or by the law of limit- 
ation from disputing the plaintiff’s right to the goods, and that the plain- 
tiffs were bound to prove their right to entitle themselves to a decree, and 
that the miscellaneous order was not conclusive ‘proof of their right, and 
still less such an adjudication on the question as precluded a re-adjudica- 
tion of it.—7 N.-W. P. H C. BR, 85. 


It was held that the mere fact that the plaintiff sued to recover posses- 
sion, by virtue of inheritance, of one-fourth only of certain immoveable pro- 
perty, to which he had laid claim, when attached in execution of decree, on 
the ground that it belonged to the common ancestor of himself and the 
judgment-debtor, and there had been a partition of the ancestral estate, and 
the property attached had fallen by the partition to his lot, and was in his 
exclusive possession, did not relieve him from the necessity of bringing a 
suit within one year from the date of the order, passed by the Court exe- 
cuting the decree under ser. 246, Act VIII of 1859, to the effect that the 
partition had not been established, nor had he proved that he held exclu- 
sive possession of the property attached.—7 N.-W. P, H. C. R., 113. 


A suit to recover money paid by the defendant into Court, which 
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was payable to the plaintiff, and which was afterwards recovered by the 
defendant in the execution of a decree against a third person, under an or- 
der of the Court executing the decree, was not barred by limitation, under 
the provisions of Act IX. of 1871, sch, ii, art, 15, by reason of not hav- 
ing been instituted within one year from the date of the order. The 
suit was substantially one for damages, to which art, 26, sch. ii. of the same 
enactment applied, and was barred as not having been brought within a 
year from the date of the taking by the defendant of the money claimed.— 
7N.-W. P. H. C. R,. 174. 

Certain property having been attached in execution of a decree, the 
plaintiff intervened claiming the property, and was directed to adduce 
evidence, which, however, he failed to do, and the case was struck off Held 
that the order striking off the case must be taken as an order disallowing 
the claim, and that the plaintiff was bound to bring his suit to establish his 
claim within one year from the date of the order.— 12 C, L. R., 43. 


A claim to property under sec. 246, Act VILI. of 1859, is virtually a 
suit for land.—1 Hyde’s Rep., 136. 

Property being attached under a decree obtained before Act VIII. of 
1859, a third party claimed to be entitled as against the judgment cre- 
ditor undera bill of sale. The Judge enquired into his claim, found that 
the assignment was fraudulent, and ordered thatthe property should be 
sold under the decree, Held that the order of the Judge was a summary de- 
cision of a Civil Court within sec. 1, cl, 5, and that a suit by the claimant 
for the recovery of the property instituted after the expiration of a year 
from the date of the order was barred by that clause.—Marsh. Rep., 520. 

Held that the Judge’s order relating to the landed property of a person 
dying intestate, being apparently an order made whithout jurisdiction, had 
no legal operation, and was not a summary order within the meaning of the 
5th clause of sec, I, Act XIV. of 1859.—1 Agra H. C. R., 241. 

Where an crder is passed in the miscellaneous department without 
enquiry in conformity with the provisions of sec. 246, Act VIII. of 1859, 
it is not to be regarded as an order within the terms of that section, and a 
suit to set aside such order would not necessarily be barred if not instituted 
within a year.—3 Agra H.C. R., 397, 

Money paid to release an attachmont in exccution of a decree cannot 
be made the subject of a claim under Act VIII. of 1859, sec. 246,—1 Ind. 
Jur., N.S, 248. | 

Certain property had been attached in execution of a decree under the 
235th section of Act VIII. of 1859, which was specified in the schedule an- 
nexed to the order of attachment as ‘‘ the right, title, and interest of R H, 
deceased, in the hands of B D and W D, his widows.”’ M D claimed the 
property under the 246th section of Act VIII. of 1859, and proved that the 
property was in his possession, and not in the possession of B&B D or W D. 
a Paes the property must be released from the attachmont,—2 Ind, Jur., 


When intervenors claim a share of attached property, the Court should 
define the respective shares of the debtor and the intervenors, and sell the 
debtor’s definite share only. If the Court omits to do so, and sells the un- 
defined rights and interests, there ia no decision under sec. 246, Act VIII, 
of 1859, of which the purchaser, by lying in wait without possession for one 
year, can take advantage.—4 W. K., 35. 


Sec. 246, Act VIII, of 1859, made no distinction in favour of cases not 
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decided on the nrerits, but made it imperative on the party whose claim to 
attached property had been rejected, under any circumstances, tosue within 
one year.—5 W. BR., 214, 

Whether, with reference tocl. 5, sec. 1, a suit will lie to set aside a 
summary order after the expiration of one year.—6 W. R.., 21. 


Where property is seized as belonging to A as representative of B, de- 
ceased, and A claims the property as his own, and denies that it ever be- 
longed to B or B’s estate, A’s claim is properly dealt with under sec. 246 
of Act VIII. of 1859.—6 W. R., Mis., 61. 


There is nothing in sec. 246, Act VIII. of 1859, which restricts claims 
under it to titles derived from the judgment-debtor, or out of the estate. It 
eomprises allclaims or objections tothe sale of lands in execution of decrees. 


—6 W. R., 164. 


Sec. 269, Act VIII. of 1859, does not contemplate that the party im 
actual possession must sue regularly to get possessiou within one year, but 
that the person who is not-in actual possession shall do so.—7 W. BR., 87. 

The final decision, award, or order contemplated by cl. 5, sec. I, was 
a final decision of the Court which had competent jurisdiction to determine 
the case finally, and not the order of a Court superior to such Court dismis- 
sing an appeal from the decision of such Court for want of jurisdiction .— 
7W. R, 151. 

A party failing to establish bis claim to attached property under sec. 
246, Act VIII. of 1859, on the point of possession, is not debarred from 
afterwards bringing a suit to establish title within the period allowed by 
law for bringing such suit.—8 W. R., 73. 

In disposing of a claim under sec. 246,;Act VIII. of 1859, if the Court 
be of opinion that the property attached ought not to be sold, the proper 
order for the Court to make is a simple order to release the property from 
attachment.—8 W. R., 93. 


A suit brought, not to set aside an order of release under sec, 246 of Act 
VILLI. of 1559, but to recover possession from the successfal claimant of 
the property released, was not governed by the limitation prescribed by cl. 
5, sec, L—8 W. R., 93. 

The provisions of this section were prospective, and did not apply to 
proceedings in execution under the old procedure,—9 W. R., 292. 

The limitation of one year, in sec. 246, Act VIII. of 1859, did not ap- 
ply to a suit for declaration of right and confirmation of possession.—12 
W. R., 33. 

In a suit for possession after rejection of a claim under sec. 246, Act 
VII. of 1859, there was nothing in that section to prevent a defendant from 
pleading that, whatever title plaintiff might have had at some previous 
time, it was extinguished by his having had no possession for twelve years 
preceding the suit.—13 W. R., 78. 

In a suit to set aside a,summary award under sec. 246, Civil Procedure 
Code, a Judge is bound to find facts upon the evidence tendered and taken 
in the case, and not upon any evidence taken in the summary cause,—14 
W. R., 95. 

A judge has no jurisdiction to try the same objector’s claim, under sec. 
246, Act VIII. of 1859, a second time as against the same attachment, or 
to re-open a question finally decided on the former occasion, The title of 
the objector, as compared with that of the debtor in possession, is not a 
point for adjudication under sec, 246.—14 W. R., 144. 
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The law of limitation, nnder sec. 246, Act VIII. of 1839, conId not ap- 
ply to a person whom the Court had refused to make a party to the pro- 
ceedings under that section, because he came in tvo late to be made such 
party.—14 W. R., 364. 

Where an unsuccessful claimant, under sec. 246, Code of Civil Pro- 
cedure, sues for confirmation of alleged possession and adjudication of title, 
the onus in tlre first instance is on plaintiff, and an important question in 
the case is, who was in possession at the time of the attachment.—15 W. 
R., 202. 

Tho only guestion proper to be decided under see. 246, Act VIII. of 
1859,ia whether the property attached is m the possession of the judgment- 
debtor or some person in trust for him, cr whether it ts in the possession 
of a third party not in trust for the judgment-debtor.—l16 W. R,, 119. 

Whether a person holding by purchase from the judgment-debtor igs 
in a position to succeed under Act VIII. of 1859, sec. 246.—17 W. R., 480. 


Certain property having been mortgaged by B D to L, the mortgagee 
obtained a decree for its sale, had it sold in execution, and purchased it him- 
self, subject to any right which certain parties (B and G) who had object- 
ed under Act VIII. of 1859, sec. 246, might be able to establish. After this 
L sold the property to the plaintiff, who, not being able to get possession, 
brought a suit against the defendants in whose hands some or all of the 
property seemed to be, and who set up that they had purchased it from B 
Gand B D. Held that the suit was not barred, because it had not been ins- 
tituted within twelve months of the date when the objections of B and G 
were allowed.—20 W. R., 393. 


A decree-holder in execution having attached certain lands, the judg- 
ment-debtors objected that the lands were not their property, but held by 
them as shebaits of a rcligious endowment. The Muansif found that, although 
the land formed part of some which had been released by Government as 
appropriated to religious purposes, they were held by the defendants entire- 
ly to their own use, and overruled the objection, Held that the order was 
one under Act VIII of 1859, sec. 246, and that no appeal lay to the Judge. 
—21 W. R., 365. 


Where a person whose property has been attached in execution of a 
decree against another person, and whose claim, under sec. 246 of Act VIII 
of 1859 has been rejected, brings a suit under the provisions of sec. 247 of 
Act VIII of 1859, it is no objection to that suit that, previously to the fil- 
ing thereof, the decree (in execution of which the property had been at- 
tached) was satisfied by the judgment-debtor, and the property released 
from attachment.—I. L. R., 9 Cal. 10. 


Certain property was attached in the hands of the'petitioner (who had 
preferred a claim under section 278 of the Code of Civil Procedure), on the 
ground that he had become a trustee for the judgment-debtor by virtue of 
an alleged agreement on his part to discharge the decree-holder’s debt con- 
tained in a hibanama by which the judgmentdebtor had transferred the 
property to him. The petitioner having obtained a rule under section 622 
of the Code, held, that the property having been transferred to the petiti- 
oner and being now admittedly his property, the lower Court had acted 
without jurisdiction in directing execution to issue against the property. 
Per AMEER Att, J.—Whena claim is preferred under section 278, what the 
Court has to see is whether the property, though standing in the name of 
the claimant or of some other persor is in the possession of the judgment- 
debtor or not. The mere fact that the judgment-debtor has some bene- 
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ficial interestin the income would not render the property liable under 
section 281. If the claimant satisfies the Court that he has some interest 
in, or is possessed of, the property attached, and it does not appear that 
the possession of the claimant was in reality that of the jadgment-debtor, 
the claim must be allowed.—18 Cal 290. 

An order made upon aclaim to attached property filed in the Small 
Cause Court of Calcutta under section 278 of the Civil Procedure Code, 
1882, is an order in the suit within the meaning of the Presidency Small 
Cause Courts’ Act, 1882, section 37, and is final, subject only to the right 
to apply for a new trial, Where such a claim haa been disallowed, a suit 
brought under section 283 of the Civil Procedure Code by the person 
against whom that order has been passed to establish the right which he 
claims to the property in dispute is not maintainable in any Court. The 
exclusion by the Small Cause Court, under the powers conferred on it by 
section 23 of the Presidency Small Cause Courts’ Act, 1882, of section 283 
of the Civil Procedure Code, has not been effected by Act X of 1888.—18 
Cal 296, , 

Under secs. 289 and 274 of the Civil Procedure Code, it is necessary 
that a Copy of the sale-proclamation should be affixed to some conspicuous 
place on the property attached ; and the omission to do so is a material 
irregularity within the meaning of sec. 311 of the Code of Civil Procedure. 
If it is proved that the price obtained for property sold at an execnution-sale 
is greatly inadequate,and if it,be also proved that there has been a material 
irregularity in publishing or conducting the sale, the Court will presume 
that the irregularity was the cause of the inadequacy of price, until proof 
is given to the contrary.—7 Cal. 466. 

An objection was made to the attachment of certain property in the 
execution of a decree by the judgment-debtor, on the ground that such pro- 
perty was in his possession, not as his own property, bat on account of an 
endowment. This objection was one of the nature to be dealt with under 
Act X of 1877, sec, 278 and the following sections. The court executing the 
decree made an order agairst the decree-holder releasing the property from 
attachment. Held that such order was not appealable, the fact that the ob- 
jection was made by the judgment-debtor notwithstanding, and the decree- 
holder’s proper remedy was to institute a suit under Act X of 1877, sec. 
283.—2 Al. 752. 


The holders of a taluk hypothecated certain other property belonging 
to them as security for the rent. A decree for rent was obtained against 
them. Prior to attachment, the taluqdars assigned their interest in eight 
annas of the hypothecated property to A, and made a mourosi lease of the 
remaining eight annas to them. The decree-holder then obtained an order 
for summary sale for the rent due for 1876-77. She then attempted to sell 
the property hypothecated to her. An objection by A was allowed. A re- 
gular suit was then instituted by the decree-holder against A, and it was 
declared that she was, after selling the taluq, entitled to sell the hypothe- 
cated property. The decree-holder again attempted to execute her rent-de- 
cree by attaching and selling the hypothecated property, and an objection 
by A was disallowed. Held that no appeal lay from the order disallowing 
the objection, as A could not be considered to be a ‘ rapresentative’ of the 
talugdars within the meaning of cl. 244, cl. c, of the Civil Procedure Code, 
aa shit therefore, debarred from appealing under secs. 278 and 283,—7 

al, oe 

A and B attached, in execution of their decree, property of C and his 
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two brothers, their judgment-debtors. Subsequently D obtained a decree 
against C alone, and, on the llth January 1884, applied for attachment of 
the one-third share of C in the property attached by A and B, which belong- 
ed to C and his two brothers jointly. No order was on that date passed on 
the application. On the 14th Taney 1884, K purchased from C his one- 
third share in the attached properties, «nd the purchase-money was, by 
arrangement between the brothers, applied in satisfying the debt due to A 
and B. On the 28th January 1884, an order was passed on the application 
of the 1lth January 1884, granting the attachment asked for by D. And on 
the 23rd April 1884, E preferred his claim to the one-third share purchased 
by him, and which had been since the purchase attached by D. The claim 
was disallowed on the ground that EK had no title to the property h8 having 
purchased whilst the property was under attachment. Held on appeal that. 
the Judge should have, in accordance with sec. 280 of the Code of Civil 
Procedure, confined himself to determining whether or not the property was 
in the possession of E on his own account at the time that D attached the 
property.—10 Cal. 1057. 


A decree-holder, having attached the property of his judgment-deb- 
tors in execution of the decree, obtained an order for sale of the attached 
property. Prior to sale, the judgment-debtors made an application to be de- 
clared insolvents, and obtained an order under Stat. Ll and 12 Vic, cl. 21, 
sec, 7, by which their property was vested in the Official Assignee. An ap- 
plication was then made by the Official Assignee to the Court in which the 
execution of the decree was pending, for the release of the property from 
attachment, and that the property might be made over to him. The Court 
dismissed the application. On appeal, the District Judge reversed the first 
Court’s order :— Held that the Court of first instauce had only jurisdiction 
in the matter under sec. 278 of the Code, and disposed of it under that sec. 
tion, and that the Districts Judge had no Jurisdiction to entertain tho ap- 
appeal:—7 Al. 752. 

Suits under sec. 283 of the Code, although they are brought for the 
purpose of establishing rights which have been negatived in execation-pro- 
ceedigs, are neither desrcribed in the Code nor dealt within practice, 
as appeals from the orders of lower Courts; they are substantive suits to 
all intents and purposes, and must be tried like any other suits subject to 
the ordinary rules of procedure and evidence, There is nothing in the 
provisions of secs. 278 to 283 of the Code limiting in a suit under, sec, 283 
a plaintiff's right to compensation for his loss, or the defendant’s responsi- 
bility for his wrongful act ; and if the existence of the summary procedure 
{in secs. 278 to 282) leads to delay, and that delay to further loss, the con- 
sequences must fall upon the defendant,— 12 Cal. 966. 


An attachment of a tenure or holding in execution of a decree obtained 
by a fractional co-sharer for arrears of the rent of his separate share, is not 
such an attachment as is contemplated by sec. 170 of the Bengal Tenancy 
Act.—17 Cal. 390. 

Orders for attachment in security under sec. 483 of the Civil Proce- 
dure Code being issued on the ex-parte application of the creditor, who is 
bound to specify the property which he desires to have attached and its 
estimated value, it follows that the attachment is the direct act of the 
creditor, for which he is immediately responsible. Should the goods be 
proved. not to belong to the debtor, the litigation and delay, and also any 
depreciation of the goods by an intermediate fall in the market, between 
attachment and sale, are the natural and necessary consequences of the 
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creditor’s unlawful act, The plaintiff having taken, without success, the 
summary proceeding under sec. 278, to get the release of goods attached. 
under sec. 487, in a sait te which he was not a party, afterwards, in asuit 
brought by him in accordance with sec. 283, established his right of pro- 
perty in the goods: Held, that (a), in erder to entitle him to the full in- 
demnity for the wrongfal attachment he was not bound to allege and prove 
that the defendants had resisted his previous application under sec. 278 
maliciously, or without probable cause; and that (6), the goods having 
been sold under the Court’s order, the differeace in market value of the 
goods atthe time of their attachment (November 1883) and their price 
when they were sold (Jane 1884), the selling prices having fallen inter- 
mediat@ly, must be added to the damages. Held, also that, without bring- 
ing under review the judgment under sec. 278, the effect of the judg- 
ment in the suit brought in accordance with sec. 283 was to supersede the 
order under sec. 278, and to render it inconclusive, The procedure on at- 
tachment not being the same in India asin England, where a judgment- 
creditor is not responsible for the consequences of a sale, under a judicial 
order, of goods taken in execution in satisfaction of his debt, that proposi- 
tion does nat hold good under the Indian procedure ; and Walker v. Olding 
1H.&C., 621; 9Jur. N.S., 53; 32 L. J., Exch., 142; is inapplicable to 
the latter.—17 Cal. 436. 


A jadgment-creditor of the plaintiff, having cbtained a decree against 
the plaintiff, attached the house in dispute. The defendant intervened in 
1878, and set up a previous purchase of the house by himself from the 
plaintiff, The attachment was removed. The judgment-creditor brought 
@ suit against the defendant for declaration tbat the property belonged to 
the plaintiff, and, as such, was liable to be attached and sold in execution, 
At the hearing of this suit the judgment-creditor did not appear. The de- 
Fondant appeared, and produced a sale-deed, which the Court found proved, 
and dismissed the judgment-creditor’s suit. The plaintiff now brought 
the present suit against the defendant to recover possession of the house. 
The defendant contended (inter alia) that the diamissal of the former suit, 
brought by the plaintiff's judgment-creditor, operated as res judicata 
under sec. 13 of the Civil Procedure Code (Act XIV of 1832). Both the 
lower Courts disallowed the defendant’s contention, holding that the snit 
was not barred. On appeal by the defendant to the High Court, held, con- 
firming the lower Court’s decree, that the dismissal of the former suit did 
not operate as res judicata in the absence of any evidence to show that the 
judgment-creditor, in point of fact, represented the plaintiff so as to con- 
stitute him a party to the suit, It was contended for the defendant that 
the plaintiff, as the judgment-debtor, might, at any rate, be regarded as 
a party against whom the order in the execution-proceedings in 1878 was 
made, and that the present suit was, therefore, barred by limitation. Held 
that the plaintiff could not be regarded as a party to those proceedings, 
Whether a judgment-debtor is to be regarded as a party to an investj- 
gation under set. 278 of the Code, must depend upon the facts of each case. 
As the question of limitation was raised for the first time in second appeal, 
it could not be decided against tbe plaintiff.—11 Bom. 114, 


Where property has been made the subject of attachment under 
Chapter XIX of the Civil Procedure Code, the right of an objector to as- 
sert his claim to be the true owner of the property under sec. 278, and the 
jurisdiction of the Court to entertain the objection, are not ousted by the 
more circumstances that the Judgment-debtor has been declarded an insol- 
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vent, and his property vested in a Receiver under Chapter XX. It is the 
judgment-debtor’s property only, not that of the objector, that is thus 
vested.—-9 Al. B32. 

Proceedings by way of claim under sec. 278 of the Civil Procedure 
Code are applicable only to cases of money-decrees where property has been 
attached, and not to claims preferred to properties directed to be sold under 
mortgage-decrees,—14 Cal, 631. 

See I, L. B., 4 Bom. 323, noted under sec. 268 ; 14 Al. 417, noted under 
sec. 13; 10 Al. 80, noted under sec. 492 ; 7 Madr.255 & 12 Al. 313, noted 
under sec. 234 ; 17 Cal. 260, noted ander sec. 281; 17 Cal. 711, neted under 
sec. 244 ; 19 Cal. 286, noted ander sec. 272. . 

279. The claimant or objector must adduce evidence 
to show that at the date of the attach- 


Evidence to be adduced 


by claimant. ment he had some interest in, or was 
possessed of, the property attached. 
Notes. 


This section applies to Provincial Small] Cause Courts. 
An order striking off an objection to the attachment of property at- 
tached in execution of decree for default of prosecution is not “ conclusive’”’ 
as regards the rgiht which the objector claimed to the property, within 
the meaning of sec. 283 of Act X of 1877. Held, therefore, where a person 
objected to the attachment of certain moveable property attached in execu- 
tion of a decree, claiming it as his own, and his objection was struck off 
for default of prosecution, that such person might sue for damages for tho 
wrongful attachment of such property without suing to establish the right 
which he claimed thereto.—I. L. R., 3 Al. 504. 
See I. L. B., 18 Cal. 290, noted under sec. 278; 15 Madr. 477, noted 
sec. 13. 
280. If, upon the said investigation, the Court is satis- 
Release of property from fied that, for the reason stated in the 
attachment. claim or objection, such property was 
not, when attached, in the possession of the judgment-debtor 
er of some person in trust for him, or in the occupancy of a 
tenant or other person paying rent to him, or that, being in 
the possession of the judgment-debtor at such time, it was so 
in his possession, not on his own account or as his own pro- 
perty, but on account of or in trust for some other person, or 
partly on his own account and partly on account of some 
other person, the Court shall pass an order for releasing the 
property, wholly or to such extent as it thinks fit, from attach- 

ment. 

Notes. 

This section applies to Provincial Smajl Cause Couris. 

A suit to establish the plaintiff’s right to the exclusive possession of 
personal property of which the plaintiff and her husband had been dis- 
possessed by actual seizure in execution of a decree against the plaintiff’s 
husband is cognizable by a Small Cause Court.—5 M. H.C. R., 191. 

Where plaintiffs’ sheep had beon attached in satisfaction of a decree 
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against a third party, and the second defendant had purchased the proper- 
ty atthe Court-sale, held that a suit merely to recover the sheep or their 
value is cognizable by a Small Cause Court.—8 M. H.C, R., 36. 

A Suit brought by a decree-holder to decide whether moveable pro- 
perty taken in execution is or is not the property of his judgment-debtor, 
is not a suit cognizable by a Court of Small Causes.—6 Bom. H. C. R., 
(A. ©.) 27. 

A suit brought by an owner to recover moveable property, of which he 
has been dispossessed by an attachment-order, may, when the value of ths 
property is less than Rs. 500, be maintained in a Court of Small Causes, 
it being a suit for personal property. A euit ‘Sto have sold by auction 
certain property in respect of which the plaintiff obtained a decree for a 
right of lien,” and also to set aside the miscellaneous ‘‘ order passed by the 
Munsiff,” is not cognizable by a Cuurt of Small Causes.—3 N.-W. P. H 
CG. B., 155 ; 3 N..W. P, H. C. R., App. 156. 


The question to be determined under sec. 280 of the Civil Procedure 
Code .is,the question of possession ; the words “ possession of the judgment- 
debtor er of some person in trust for him” refer to cases in which the 
possession of a claimant as a trustee is of such a character aa to be really 
the possession of the debtor, and not to cases in which very intricate ques- 
tions of law may arise as to whether or not valid trusts may result in 
particular instances.—14 Cal. 617. 


Sec. 283 does not constitute an exception to the procedure laid down 
by sec. 545. Where property bas been released from attachment ander sec. 
280, and subsequently declared liable to attachment by a decree against 
which an appeal is pending, as sale of such property before the final re- 
sult of the appeal is not illegal by virtue of the provisions of sec. 283.—6 
Madr. 98. 

On the 7th April, 1877, one Nusserwanji Ardasir Santook executed a 
trust-deed whereby certain immoveable property belonging to him was con- 
veyed to trustees in trust for himself for life or until he became insolvent, 
or attempted to alienate, assign or incumber the same, and then for his 
wife and children, At the date of the deed, Nusserwanji was largely in- 
debted, and two or three months prior to the date of the deed he had de- 
posited bulk of his moveable property with a friend, who endeavoured to 
compromise with his (Nusserwanji’s) creditors, and who applied the said 
property in paying off a portion of his debts, About a fortnight after the 
trust-deed was executed, Nusserwanji filed a suit against one Hormasji 
Ardasir Santook and others. That suit was dismissed, and Nusserwapji 
was ordered to pay Hormasji’s costs. In execution of that decree for costs 
Hormagji, in July, 1882, attached a house which was part of the property 
settled by the trust-deed of April, 1877. Thereupon the trustee of the deed 
claimed to have the attachment removed, alleging that he was in possession 
as trustee. He took out a summons for that purpose, which was dismissed 
on the 19th December, 1882, without prcjudice to the rights of the parties 
to file a suitin respect of the subject-matter thereof. No snit, however, 
was filed by any of the parties, and the house was sold in execution. Hor- 
masji, the execution-creditor, bought it at the sale, and was put into pos- 
session, which he retained until his death in December, 188s. After his 
death his executors took possession. They desired to sell it, but were un- 
able to do so, in consequence of the claim put forward by Nusserwanji’s 
wife and children (defendants Nos. 1,3 and 4) under the trust-deed of 
1877. They accordingly filed this suit against Nusserwanji’s wife and chil- 
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dren (defendants Nos. 1,3 and 4), and the surviving trustee of the trust 
(defendant No. 2), praying for a declaration that the defendants had no 
right or interest, present or future or contingent, in thesaid property ; that 
they (the plaintiffs) as executors of Hormasji were absolutely entitled to it, 
and that the trust deed was fraudulent and void against the plaintiffs and 
other creditors of Nusserwanji. It was contended that the suit was barred 
under article 95 of Schedule I1 of the Limitation Act, XV of 1877, having 
been filed more than three years after 1882, at which date the fraud was 
alleged by Hormasji himself and relied on by him in the attachment pro- 
ceedings. Held, that the suit did not fall within article 95 and was not 
barred. The substantial prayer of the plaint was declaration that the plain- 
tiffa were absolute owners of the property in suit, and the basis on which 
that prayer was rested was the sale to Hormasji in 1883. The “ relief’ ask- 
ed for was the declaration of the plaintiffs’ absolute title: the ground” of 
the relief was the acquisition of that title by virtue of the certificate of sale 
coupled with a denial of it by the defendants. Such a case did not come 
within the purview of article 95. It was further contended that the effect 
of the order in December, 1882, dismissiny the summons which had been 
taken out by the trustees to have the attachment removed, was to declare 
the trust settlement invalid, and that as no steps had been taken by the 
trustee against whom that order was made toestablish the validity of the 
trust within a year from the date of that order, the defendants could not 
now rely on their rights as cestuis que trust under that deed. It was argued 
that the Judge in dismissing the summons must have intended to pronounce 
the whole settlement invalid, having regard to section 280 of the Civil Pro- 
cedure Code (Act XIV of 1882), because otherwise he ought, according to 
that section, to have ordered, in express terms, the removal of the attach- 
ment from the reversionary estate of wife and children. Held, that the por- 
tion of section 280 relied on only applies where the property is in the pos- 
session of the judgment debtor “ partly on his own account and partly on 
account of some other person.’”” Here the property was, at the time of the 
attachment and had been for some months previously, in the sole posses- 
sion of the trustee, and neither wholly nor partly in the possession of the 
judgment-debtor. The conditions under which the latter part of section 
280 becomes applicable were not present in the present case, and the Judge 
in dealing with the summons was not, therefore, called on to make any de- 
claration as to tbe precise limits of the interest in the property upon which 
he held the attachment to be maintainable. Held, that there was no such 
order passed against the interests represented by the first, third and fourth 
defendants as to come under the terms of section 283 of the Civil Procedure 
Code. Held, on the evidence, that the deed of settlement was fraudulent 
and void as against creditors. It was proved that at or before the date of 
the settlement, Nusserwanji was largely indebted. Nearly the whole of hia 
moveable property had been deposited with a friend, in order that the cre- 
ditors might be compromised with end a portion of his debts paid off, and 
under those circumstances he made a settlement of this immoveable pro- 
perty, which was all that could really be said to have then belonged to him 
on the eve of the litigation which was about to commence, But held, also, 
dismissing the suit, that the plaintiffs were only entitled to an estate for 
the life of Nusserwanji, They were the representatives of Hormasji aud his 
claim, upon which this suit waa founded, arose ‘by virtue of his having par- 
chased the right title and interest of Nusserwanji the settlor, and the right 
so purchased did not include the right to set aside his own deed. Held, 
also, that the plaintiffs were not entitled to succeed inasmuch as this suit 
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was not filed by them on behalf of and for the benefit of all the creditors.of 
Nasserwanji. Semble, a claim to set aside a deed of settlement as fraudu- 
Jeat.and void as against creditors can only be made by creditors whose 
claims are noé barred by limitation. Quaere, whether the existence of credi- 
tors who were creditors at the date of the deed of settlement is necessary.— 
16 Bom. 1 

Sec. 283 of the Civil Procedure Code enables a party, against whom 
an order has been made in execution-proceedings, to bring a suit to estab- 
lish his rights, whatever they may be ; but it says nothing as to the nature 
of the suit, or the Court in which it is to be brought. Whether the party 
is to sue inthe Civil Court, or in the Small Cause Court, depends entirely 
upon the nature of the claim and the right which is soenght to be enforced. 
A person whose goods are illegally sold under an execution does not lose 
his right to them, although he may have claimed them unsuccessfully in 
the execution-proceedings. He may follow them into the hands of the pur- 
chaser or of any other person, and sue for them or their value without 
reference to anything which has taken place in the execution-proceedings, 
except that, under art. Tl. sch, ii., Act XV of 1877, he must bring his snit 
within one year from the time when the adverse order in the execution- 
proceedings was made. Where goods have been illegally seized and sold 
in execution, a suit by the owner thereof against the purchaser, for the 
goods of their value, will lie in a Small Cause Court, if the value of the 
goods is within the amount limited by law for the jurisdiction of such 
Court ; but if the plaintiff makes the @ecree-holder and the judgment- 
debtor parties to the suit, and requires a declaration of his right to the 
property, such a suit will not lie in the Small Cause Court. A suit for a 
declaration of right by a person against whom an order has been passed 
under sec. 280 of the Civil Procedure Code will not lie in the Small Cause 
Court. Ram Dhun Biswas v. Kefal Biswas (10 W. R., 141), Mooadeen 
Gazee r. Dinobundhoo Gossamee (13 W.R., 99), and Womesh Chander 
Bose v. Muddun Mohan Sircar (2 W. R,, 44), discussed and explained.—7 
Cal, 608. 

See I, L. R., 15 Madr. 477, noted under seo. 13 ; 6 Al. 21, noted under 
sec, 244; 10 Cal. 1057 and 18Cal. 290, noted under sec. 278 ; 17 Cal. 260, 
noted under sec. 281, 

281. If the Court is satisfied that the property was, at 
csi Giateatar esis the time it was attached, In possession 
release of property attach- of the judgment-debtor as his own pro- 
od: perty and not on account of any other. 
person, or was in the possession of some other person in trust 
for him, or in the mrs sar d of a tenant or other person pay- 
ing rent to him, the Court shall dis allow the claim. 
Notes. 

This section applies to Provincial Small Cause Courts. 

The effect of an order made under sec. 281 of the Civil Procedure 
Code disallowing a claim to attached property, isto give the auction pur- 
chaser a title as against the claimant unless the order is set aside by asuit ; 
and a suit for that purpose oan only be brought within a year from the 
date of the order. Sardhari Lal v. Ambika Pershad, I. L. R., 15 Cal. 521; 
LL. R., 15 1. A., 123, referred to.—I. L. R., 17 Cal. 260. 

A suit under sec, 283 of the Civil Procedure Code by a party against 
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whom an order ander sec. 281 has been passed to establish his right to 
moveable property, attached in execution of a decree passed by a Civil 
Ooart, aad for such property, the same ‘being less than Ks. 500 in value, is 
not a suit cognizable in a Court of Small Causes.—5 Al. 462, 

The heirs of the deceased obligor of a bond were sued thereon, on the 
ground that they were in possession of the property of the deceased, and a 
decree was made in this suit for the recovery of the amount claimed “from 
the property of the deceased.”’ In execution of this decree the plaintiff 
caused certain property to be attached as belonging to the deceased. The 
defendants objected to the attachment, on the ground that the property be- 
longed to them. The Court executing the decree proceeded to investigate 
this objection, and, finding that the property did not belong to the defend- 
ants, but to the deceased, disallowed it. Held that the proceedings upon such 
objection were taken under sec, 281 of the Civil Procedure Code, and the 
order disallowing it was therefore not appealable.—6 Al. 109. 

See I. L, R., 4 Al. 190, noted under sec. 244 ; 7 Cal. 608, noted under 
sec. 280 ; 10 Cal. 1057 and 18 Cal, 290, noted under sec. 278. 

282. Ifthe Court is satisfied that the property is sub- 
Continuance of attach. Ject to a mortgage or lien in favour of 

subject to claim of some person not in possession, and thinks 

; fit to continue the attachment, it may 
do so, subject to such mortgage or lien. 
Wotes. 

This section applies to Provincial Small Cause Courts. 

See I. L. R., 6 Cal. 663, noted under sec. 276; 6 Al. 109 and 17 Cal. 
260, noted under sec, 281. 

283. The party against whom an order under section 
Saving of snite of esta- 280, 281, or 282, is passed, may institute 
lishright to attached pro- a sult to establish the right which he 

Por: claims to the property in dispute, but, 
subject to the re sult of such suit (if any}, the order shall be 
conclusive. 

Notes. 

This section applies to Provincial Small Cause Courts. 

A Muansif has jurisdiction to try a suit brought under sec. 283 of the 
Civil Procedure Code to test the question whether a property which has 
been attached in execution is liable to pay the claim of the creditor, the 
value of the property being over one thousand rupees, but the amonnt of 
the debt being less than that sum. In such suits the amount which is to 
settle the jurisdiction of the Court is the amount which is in dispute, and 
which the creditor would recover if successful, viz., the amount due to him, 
and not the value of the property attached, unless the two amounts happen 
to be identical. Janki Das v. Bardi Nath (J. L. B., 2 Al. 698), Gulzari Lal 
vw, Jadaun Rai (I. L. R., 2 Al. 799), Krishnama Chariar wv. Srinvasa 
Ayyangar (I. L. R., 4 Madr. 339), and Dayachand Nemchand v. Hemchand 
Dharamchand (I. L. R., 4 Bom. 515), followed.—I. L. R., 15 Cal. 104, 

An order passed under sec. 246 of the Code 1859, rejecting a claim after 
investigation, will, if not contested by suit by the claimant, estop him after- 
wards from pleading adverse possession at the date of the order in a snit 
breught to eject him by the decree-holder.—8 Madr. 506. 
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A suit brotight by a defeated claimant, ander Act X of 1877, sec, 283, 
to establish his right to, and to recover possession of, certain moveable pro- 
perty attached in execation of a decree of a Small Cause Court, is within 
the jurisdiction of, aud must therefore, under Act XI of 1865, sec, 12, be 
instituted in, a Small Cause Court.—3 Bom, 179. 


When a party prefers aclaim or makes any objection to the attachment 
of any property in execution of a decree, but fails to establish it, and bring 
& suit uuder sec. 283 of the Civil Procedure (Act XIV of 1882) to establish 
his right to the property attached, is to be treated as falling under art, 17, 
cl, 1, of ssh, 2 of the Coart Fees Act VII of 1870, and is chargeable with 
only a ten-rupee stamp, notwithstanding tbat the plaintiff may pray in such 
@ suit to be awarded possession.—9 Bom. 20. 


In a partition suit all persons interested in the property to be divided 
must be brought before the Court. A purchaser or mortgagee of a co-par- 
cener’s share in the joint property is a proper, and even necessary, party to 
@ suit for partition. There is nothing in the words of section 283 of the 
Code of Civil Provedure (Act XIV of 1882) to limit the party unsuccessful 
in the attachment proceedings to a suit for a mere declaration of his alleged 
right. He is at liberty to pray, in the same suit, for any consequential re- 
lief to which be may be entitled. A., B. and C. were members of a joint 
Hindu family. In execution of a decree against B., a portion of the family 
property was attached. Thereupon A intervened, and objected to the at- 
tachment so far as his own share was concerned. The objection was disal- 
lowed, and the property was brought to sale and purchased by D. A. then 
filed a suit (1) to set aside the order in the miscellaneous proceedings dis- 
allowing his objection to the attachment, and (2) for a partition of the 
whole family property. In this suit he impleaded not only his co-sharers 
B. and C., but also D., the auction-purchaser, and E., a mortgagee of B.’s 
share in the joint property. The Subordinate Judge, holding that the suit 
was bad for misjoinder of parties as well as of causes of action, returned the 
plaint for amendment by striking out the prayers for partition. On appeal, 
this order was confirmed by the District Jadge. On A.’s application to the 
High Court, under section 622 of the Code of Civil Procedure. Heid, 
that the sait was not bad either for misjoinder of parties or for mis- 
joinder of causes of action. Treating the sait as one for partition, the auc- 
tion-purchaser D. and the mortgagee E. were proper, ard even necessary, 
parties, If A. established his right to partition, he would be entitled to 
have the order in the miscellaneous proceedings set aside in the same suit. 
Held, also, that section 283 of the Code of Civil Procedure (Act XIV of 
1882) did not prevent A. from claiming partition in the present suit. Held, 
further, that even if the Subordinate Judge’s view were right that the two 
prayers could not be joined in one suit, his proper course was to have left 
it to the plaintiff to elect which of the two prayers he wished should be ad- 
jadicated upon by the Court.—16 Bom. 608. 

In certain execution-proceedings land was attached, bunt before the sale 
the judgment-debtors, with the permission of the Court, sold the land to the 
plaintiffs. Previous to this sale, certain persons had eome forward in the 
execution-proceedings, and had claimed the Jand as having been sold to 
them by the father of the judgment-debtors; this claim was disallowed in’ 
November 1876. In 1881 the plaintiffs, alleging that they had been dis- 
possessed by certain persons, amongst whom were the claimants in the exe- 
cution-proceedings, brought a suit to recover possession of this land against 
these persons, This suit was decided against the plaintiffs in the lower Ape 
pellate Court, on the ground that they had failed to prove that they had 
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been in possession of the land 12 years before suit. On appeal to the 
High Court the plaintiffs, appellants, contended that the claim of the de- 
fendants in the execution proceedings having been rejected, and they not 
having brought a regular suit within one year from the order of rejection 
to establish their right to possession, the defendants were prevented by that 
order from contending that the plaintiffs had not been in possession at the 
time of that order :— Held that the order did not operate as an estoppel 
against the defendants ; and even if it could so operate, it would not do so 
until the time had run out, within which they could have brought a suit to 
establish their right to possession, and that such time had not expired —11 
Cal. 673. 


A person who had claimed moveable property attached in execution of 
a decree as his own, and whose claim had been investigated and disallowed, 
under secs, 271 to 281, sued, the property being under attachment the de- 
cree-holder and the judgment-debtor in a Court of Small Causes for the pro- 
perty or its value :— Held that the suit could not properly be regarded asa 
suit ‘“‘ for personal property or for the value of such property,” within the 
meaning of sec, 6 of Act XI of 1865, but must be regarded as a suit to esta- 
blish the plaintiff’s right, in the sense of sec, 283, inasmuch as the plaintiff 
could not recover the property without clearing out of his way the order of 
attachment, which he could only do by establishing his right in the sense 
of sec. 233, and therefore the suit was not one cognizable in a Court of 
Small Causes, Janakiammal ov. Vithenadien, (5M. H. C. R, 191), Kundeme 
Naine Boocvhe Naidoo v. Ravoo Lutchmeepaty Naidoo (8 M. H. C. B., 36), 
Gordhan Pemn v. Kasandas Balmukundas (I. L. R.,3 Bom. 179), Cha- 
ganial Negardis v. Jeshan Rav Dalsukhram (I. L. B., 4 Bom. 503), Bal- 
krishna v. Kisansing (I. L. R., 4 Bom. 505), Radha Kishen v. Chotey Lal 
(N.-W, P. H. C. B., 1817, p. 155), dissented from.—7 Al. 152. 


The decree-holders in execution of a simple money-decree passed 
against the legal representatives of their debtor, and which provided that 
it was to be enforced against the debtor’s property, attached and sought to 
bring to sale a house as coming within the scope of the decree. The judg- 
ment-debtors objected tothe attachment and proposed sale, on the ground 
that the house was their own private property, and not the property of the 
debtor within the meaning of the decree, having been validly transferred 
to them daring the debtor’s life-time. The objection was disallowed by the 
Court of first instance. Held that sec. 283 of the Civil Procedure Code had 
no application, that the case fell within sec. 244, and that an appeal wonld 
lie from the first Court’sorder. Ram Ghulam v. Hazaru Kuar, (I, L. B., 
7 Al. 547) and Sita Ram v. Bhagwan Das (I. L. R.,7 Al. 733) followed. 
Shankar Dial v. Amir Haidar (I. L. R., 2 Al. 752), Abdul Rahmun y»., 
Muhammad Yar, (I. L. B., 4 Al. 190), Awadh Kuari v. Raktu Tiwari (I. 
L. R., 6 Al. 109), Chowdhry Wabed Ali v, Musammat Jumace (11 B. L. 
R., 149), Ameesroonnissa Khatoon v, Meer Mahomad, (20 W. B., 280), and 
Kuriyali v. Mayan (I. L. L., 7 Madr. 255), referred to.—9 Al. 605. 


In a suit under Act X of 1877, sec. 283, for a declaration of the pro- 
prietary right to certain immoveable property attached in the execution 
of a decree, the plaintiff asked that the property might be “ protected from 
sale.” Held that consequential relief was claimed in the suit, and court- 
fees were therefore leviable under Act VII of 1870, sec. 7, cl. 4 (c), and not 
under sch, 2, art. 17 (iii), —2 Al. (F. B.) 720. 


The L Bank advanced money to C, a Hinda governed by the Mitak- 
shara school of law, upon mortgage of ancestral property. S, who was stated 
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to be ©’s only spn, joined in the mortgage. Subsequently the Bank obtained 
& decree against C and 8 for the amotint dite dn the mortgage. On attemp. 
ting to sell the mortgaged property, other sons of C objected. This ob 
jection wss allowed, and the mortgagees referred to a regular stiit. They 
then sued all the sons of C to establish their lien on the mortgaged pro- 
perty. Held that the suit was maintainable under sec, 283 of the Civil Pro- 
cedure Code. Mauthoo Lall Chowdhry v. Shoukee Lall (10 B. L. BR., 200), 
ra aoe Dhaee v. Hurry Prosad (unreported) distinguished.—9 
al, 888. 

Ia order toeuforce a decree which establishes a mortgage, and directs 
a sale of the mortgaged premises in satisfaction of the mortgage, it 1s 
not necessary to issue an attachment. If the decree contains, as it ought 
to contain, a direction for sale of the mortgaged premises, the proceeding 
under such a decree by attachment is unnecessary as wellas expensive and 
dilatory. The direction for sale in the decree is in itself sufficient autho-~ 
rity for the sale. That direction is founded on the specific lien or charge 
on the mortgaged premises created by the contract of mortgage, and not on 
the execution -clauses in the Code of Civil Procedure.—4 Bom. 515. 

See I. L. R.,14 Bom. 206 and 15 Madr. 477, noted under sec, 13; 17 
Cal. 711, 6 Al. 21, 10 Al. 479 aod 11 Al. 74, noted under sec, 244; 13 Al. 
339, noted under sec. 258; 19 Cal. 286, noted under sec. 272; 11 Bom, 114, 
2 Al, 752, 7 Cal. 403, 17 Cal, 436, and 18 Cal. 296, noted under sec. 278; 3 
Al. 504, noted under sec. 279; 7 Cal. 608, 6 Madr. 98 and 16 Bom, 1, noted 
under sec, 280; 6 Al. 109 and 5 Al. 462, noted under sec. 281. 


284. Any Court may order that any property which has 
been attached, or such portion thereof 

Power to order property ° 
attached to be scold, and @8 May seem necessary to satisfy the 
proceeds to be paid to per- decree, shall be sold, and that the pro- 
aa ; ceeds of such sale, or a sufficient portion 
thereof, shall be paid to the party entitled under the decree 


to recieve the same. 
WNeotes. 


This section applies to Provincial Small Cause Courts (so far as relates 
to moveable property). 

A sale having duly taken place in execution of a decree in force at the 
time cannot afterwards be set aside as against a bona fide purchaser, not a 
party to the decree, on the ground that, on farther proceedings, the decree 

been, subsequently to the sale, reversed by an Appellate Court. A suit 
was brought by a judgment-debtor to set aside sales of his property in exe- 
cution of the decree against him in foroe at the time of the sales, but after- 

so modified, as the result of an appeal to Her Majesty in Council, 
that, as it finally stood, it would have been satisfied without the sales in 
question having tuken place. He sued both those who were purchasers at 
some of the sales, being also holders of the decree to satisfy which the sales 
took place, and those who were bona fide purchasers at other sales, under 
the same decree, who were no parties to it. Held that, as against the latter 
purchasers, whose position was different from that of the decree-holding pur- 
chasers, the suit must be dismiased.—10 Al. 166. 

When a property is sold in execution of a decree, it cannot be sold 
again at the instance of another decree-holder, who may have attached it 
before the attachment effected by the decree-holder under whose decree it 
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is actually sold ; and when a judicial sale takes place, all previous attach- 
ments effected upon the property sold fall to the ground.—12 Cal. 317. 


In execution of a decree, property situate in three Munsiffs, viz. Seraj- 
gunge, Pubna, and Nattore, all three being at that time portions of the Dis- 
trict and subordinate to the Court of the Rajshbaye, was attached and sold 
by order of the Court of the Munsiff of Serajgunge :—Held, by analogy te 
the principle on which the case of Kally Prosunno Bose v. Dinonath Mal- 
like, 11 B. L. R., 56; 19 W. R., 434, was decided, that the sale was noé 
necessarily limited only to the portion of the property situate in the Mun- 
siff of Serjagunge, but that that Court might have jurisdiction to make a 
valid sale of the whole estate, although it might be more convenient in such 
a case that the sale should be held by superior Court having jurisdicton 
over the entire District.—12 Cal, 307. 


285. Where property not in the custody of any Court 
Property attached in has been attached in execution of de- 
execution of decrees of crees of more Courts than one, the Court 
BON GEES ONRer: which shall receive or realize such pro- 
perty, and shall determine any claim thereto and any cbjec- 
tion to the attachment thereof, shall be the Court of highest 
grade, or, where there is no difference in grade between such 
Courts, the Court under whose decree the property was first 
attached. 
Notes. 

This section applies to Provincial Smal] Cause Courts. 

At an execution-sale held by an inferior Court at the instance of the 
decree-holder (the Court itself, the decree-holder, and the auction purchaser 
being unaware of any objection to the exercise of a jurisdiction which the 
Court would ordinarily be competent to exercise), A purchased certain pro- 
perty, and his sale was:‘confirmed, It appeared subsequently that this same 
property had, two years previour tothe sale, been attached by a superior 
Court. On a sale of this property being advertized by the superior Court, 
A objected on the ground that he had already purchased it. This objection 
was overruled, and a sale was held by the superior Court,at which A again 
hecame the purchaser. A then brought a sait against the decree-holder and 
the judgment-debtor in the inferior Court to recover as damages the sum 
paid by him at the sale. The suit, was dismissed :—JIfeld that, although the 
superior Court had been wrong in insisting on the second sale, and in not 
requiring the amount received by the inferior Court to have been deposit- 
ed in the superior Court, and then rateably distributed amongst the credi- 
tors of the judgment-debtors, yet the sale by inferior Court was a good and 
valid sale ; and A’s suit was therefore rightly diamissed. Obhoy Churn 
Coondoo v. Golam Ali (I. L. R., 7 Cal. 410) adopted.—I. L. R., 12 Cal. 333. 


X on the 3rd November 1884 obtained a decree in the Court of tha 
Second Munsiff of Bagirhat against A, and on the 6th August 1887 sold 
such decree to the plaintiff, who on the 8th August 1887 applied in that 
Court for execution, and on the 5th September 1887 attached the share of 
A ina certain jama. The share was subsequently sold in execution of the 
plaintiff's decree on the 20th October 1837 and purchased by the plaintiff 
himself. Y having obtained another decree against A in the Court of the 
First Munsidf of Bagirhat on the 6th May 1875, sold his decree in the month 
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.of January or February 1887 to the defendant, who on the 10th February 
1887 commenced execution proceedings in the First Munsiff’s Court against 
A, and on the 16th July applied for attachment of A’s share in the jama. 
A filed av objection which was disallowed, and the share was attached at 
the defendant’s instance on the 28th July 1887, and the attachment was 
confirmed on appeal on the 26th November 1887. The plaintiff, on the 
strength of his purchase of the 20th Uctober 1887, pnt in a claim in the 
month of April 1888 in the defendant’s execution proceedings in the Court 
of the First Munsiff, which was, however, disallowed, He then filed a suit 
to set aside the order disallowing his claim, and for a declaration that the 
right, title and interest of A passed to him under the sale of the 20th Oct. 
1887. Held, that though the property had been first attached in the 
Court of the First Munsiff, that Court was not a Court of a higher grade 
than that of the Second Munsiff within the meaning of section 285 of the 
Code of Civil Procedure, and that the sale to the plaintiff was valid, and 
that he was entitled to the decree he prayed for. Bykant Nath Shaha », 
Rajendro Narain Rai followed ; Badri Prasad v. Saran Lal, Aghore Nath 
v. Shama Sundari dissented from, and Muttukaruppan Chetti v. Muttu- 
ramalinga Chetti referred to.—19 Cal. 651. 


Where certain immoveable property which bad been attached in exe- 
cution of two decrees, one made by a Munsif, and the other by the District 
Court to which such Munsif was subordinate, was sold under the order of 
the Munsif, held (following In the matter of the petition of Badri Prasad ; 
Bardi Prasad v. Saran Lal, I. L. R., 4 Al. (3859) that the sale was bad by 
reason of the Munsif’s want of jurisdiction to order it.—5 Al, 615. 


Where property attached in execution of a decree of a Munsif’s Court 
is, or becomes, subject to an attachment issued from a Subordinate Jndge’s 
Court, the holder of the decree in the Munsif’s Court in order to share rate- 
ably in the assets under sec. 295 of the Code of Civil Procedure, must ap- 
ply to the District Court to transfer his application to the Subordinate Court 
Gopeenath Acharje v. Achcha Bibee (I. L. R., 7 Cal. 553) and Jetha Mad- 
bavji v. Najeralli Abbramji (I. L. R., 4 Bom. 472) approved.—6 Madr. 357. 

A, who had obtained a decree in the Court of the Second Munsif of 
Bin September 1877, attached certain property within the jurisdiction 
which had been assigned to the Munsif by the District Judge under sec. 
18 of Act VI of 1871. In the previous month C, who had obtained a decree 
in the Court of the Additional Munsif of B (to whom jurisdiction had simi- 
larly been assigned), had attached the same property. The sale in execution 
of A’s decree took place first, and A became the purchaser, A then object- 
ed in the Court of the Additional Munsif that the property could not again 
be sold ; but his objection was over-ruled, and two days subsequently the 
property was again put up for saleiu execution of C’s decree, and he became 
the purchaser. A brought various suits against the tenants for arrears of 
rent, in which Cintervened. Held that the jurisdictions of the Munsifs were 
confined to the particular limita assigned to them, and that, as the proper- 
ty was situate within the limits assigned to the Second Munsif,the Addition- 
al Munsif had no jurisdiction to attach or sell it, and that the Attachment 
by C was made improperly and without \Wurisdiction, Quare.—Whether 
sec. 285 of the Civil Procedure Code applies to immoveable property.—7 
Cal, 410. 

Certain immoveable property was attached in execution of a decree 
made by a Subordinate judge, and also in execution of a decree made by a 
Munsif, These decrees were held by the same person, and the judgment- 
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debtor was the sama person. Such property was sold in execution of both 
decrees. O: the application of the judgment-debtor, who brought into Court 
the amount due on the decree made by the Subordinate Judge, and with the 
consent of the decree-holder and the auction purchaser, the Subordinate 
Judge made an illegal order setting aside such sale. Subsequently, on the 
application of the decree-holder and the auction-purchaser, the Munsif 
made an order confirming such sale. Per Spankit£, J.— That the Subordinate 
Judge had not any jurisdiction under sec. 285 of the Civil Procedure Code 
to deal with such sale as regards the decree made by the Munsif, and the 
Munsif was not precluded by that section from confirming sach sale as ree 
gards the decree made by him by reason that the Subordinate Judge, a 
Court of a higher grade, had made an order setting it aside. Per OLDFIELD, 
J.—That, having regard to the provisions of that section, it was doutful 
whether the Munsif was competent to confirm such sale ; but, inasmuch as 
the Subordinate Judge only intended to set it aside as regards the decree 
made by him, and his order was illegal, and the Munsif’s order had done 
substantial justice, there was no reason to interfere,—3 Al. 356. 

The provisions of sec- 285 of the Code of Civil Procedure, 1882, apply 
to immoveable property, Where a house, while under an attachment issued 
by a Subordinate Judge’s Court in execution of a decree, was sold in exe- 
cution of another decree against the same judgment-debtor by the District 
Munsif’s Court, and wasthen sold by the Subordinate Judge’s Court :— 
Heid, that the sale by the District Munsif’s Court was invalid by reason 
of the provisions of sec, 285 of the Code of Civil Procedure, 1882.—7 
Madr. 47. 


See I. L, R,6 Al. 255, noted under sec. 234, 
G.— Of Sale and Delivery of Property. 
(a) General Rules, 


286. Sales in execution of decrees shall be conducted 
Sales by whom condactea by an officer of the Court or by any other 
und how made. person whom the Court may appoint, 
and, except as provided in section 296, shall be made by 
public auction in manner hereinafter mentioned. 
Notes. 
This section applies to Provincial Small Cause Courts. 


A Civil Court, having power to issue execution on a decree, is compe- 
tent, notwithstanding the absence of special provision in the Code, to refuse 
to confirm a sale in favour of a purchaser, who has, by the exercise of fraud 
and collusion with the execution-creditor, succceded in being declared such 
purchaser at a depreciated value, although such sale may be without any 
material irregularity within the meaning of the Code. An order confirming 
a Court-sale is not appealable under the Code.—4 Ind. Jur. N. S., 505. 

Where a judgment-debtor died after his land had been attached, and 
the creditor brought the land to sale without making the representatives of 
the deceased parties to the proceedings, held that the sale was illegal, and 
must be set aside.—I. L. R., 6 Madr. 180. 


287. When any property is ordered to be sold by public 
Proclamation of salesby auction in execution of a decree, the 
Pablic-enerien: Court shall cause a proclamation of the 
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intended sale to be made in the language of such Court. Such 
proclamation shall state the time and place of sale, and shall 
specify as fairly and accurately as possible 

(a) the property to be sold ; 

(b) the revenue assessed upon the estate or part of the 
estate, wlien the property to be sold is an interest in an estate 
ora part of an estate paying revenuc to Government ; 

(c) any incumbrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is 
ordered ; and 

(e) every other thing which the Court considers material 
for the purchaser to know in order to judge of the nature and 
value of the property. 

For the purpose of ascertaining the matters so to be 
specified, the Court may summon any person whom it thinks 
necessary, and examine him in respect to any such matters, 
and require him to produce any document in his possession 
or power relating thereto. 

The High Court shall, as soon as may be after this Code 

Rulos to be made by Comes into force,make rules for the gui- 
High Court. dance of the Courts in exercise of their 
duties under this section. The High Court may, from time to 
time, alter any rules so made. All such rules shall be pub- 
lished in the local official Gazette, and shall thereupon have 
the force of law. As regards his own Court and the Court of 
Small Causes at Rangoon, the Recorder of Rangoon shall be 
deemed to be a “High Court” within the meaning of this para- 
graph. . 

Nothing in this section shall apply to cases in which the 
execution of the decree has been transferred to the Collector. 
Notes. 

This section applies to Provincial Small Cause Courts. 


A Judge cannot order a Subordinate Judge to postpone a sale in a case 
pending before the Court of the latter officer. An application by a Colleac- 
tor under sec. 249 of the Code of Civil Procedure for the postponement of a 
sale in the execution of a decree of land paying revenue to Government 
should not be granted, where it is not alleged that satisfaction of the decree 
might be made within a reasonable period by a temporary alienation of the 
land.—5 N.-W. P. H.C. R., 177. 

The object of the proclamation under sec, 249 is to give notice to in- 
tending purchasers, not to the judgment-debtors.—12 W. R., 488 

Under sec. 287 of the Civil Procedure Code (Act XIV of 1882) and the 
Rules of the High Court made thereunder a Court cannot refuse to executo 
its own decree ordering the sale of immoveable property in the possession 
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of a third party under a valid title. Rule I of the High Court Rules under 
that section permits inquiry into the title of the judgment-debtor in respect 
of moveable property only. Nor can a claim set up in an investigation held 
under sec, 287 be treated as a claim under sec. 278, the latter section hav- 
ing reference to claims to, and objections to attachment of property under 
attachment.— 14 Bom. 369. 


Where a sale in execution of a decree is postponed, whether indefinitely 
or to a fixed date, it is necessary, in the absence of an express arrangement 
between all the parties, that a fresh proclamation should be made giving 
notice of the day to which the sale has been postponed. It may be pre- 
sumed, when the notice is wanting, that there has been an absence of bid- 
ders, from which alone substantial injury must probably have arisen to the 
judgment-debtor. Shib Prokash Singh v. Sardar Doyal Singh (I. L. R., 3 
Cal. 544) and Okhoy Chunder Dutt v. Erskine (3 W. R., Mis. 11) follow- 
ed.—TI. L. R., 3 Cal. 542. 

Upon an application to set aside a sale in execution of a decree on the 
ground of material irregularities in publishing aud conducting it, it ap- 
peared that the sale-notification had not been fixed up inthe Collector’s 
office as required by sec, 289 of Act X of 1877 ; that no affidavit as to search 
having been made intho Registry Office with regard to incumbrances as 
required by sec. 287 of the Act had been filed ; and that the sale took place 
ov, and not after, the thirtieth day from the publication of the notice ; but 
it also appeared that the applicant had himself been present at the sale and 
had purchased the property, and it was uot shown that any substantial in- 
jury bad resulted from the irregularities. Held that there was no ground 
for setting aside the sale.—-8 Cal. 932. 

Certain immoveable property was put up for sale, under the provisions 
of Act X. of 1877, in execution of a decree for money, and was purchased 
by C, with notice that L held a decree enforcing a lien on such property. 
Subsequently L applied for the sale of such property in execution of his de- 
cree, and such property was put up for sale in execution of that decree, and 
was purchased by 8S. S sued, by virtue of such purchase, to recover pos- 
session of such property from C. Held that, inasmuch as under Act X of 
1877 what is sold in cxecution of a decree purports to be the specific pro- 
perty, and as C had purchased the property in suit with notice of the exist- 
ing lien on it, and subject to its re-sale in execution of the decree in execu- 
tion of which S had purchased it, what actually was sold in execution of 
that decree to S was such property, and S was entitled to possession of such 
property under such sale. Sales under Act VIII. of 1859 and Act X. of 
1877 distinguished.—3 Al. 647. 


In the execution of a decree ordering the sale of immoveable property 
it is not competent for the Court to refuse to sellit, because a stranger to 
the suit in which such decree was obtained, who is in possession of such 
property, impeaches the decree as having been obtained by fraud ; the 
course open to him, if he wishes the stay of execution, being to file a suit 
obtain an injunction for the purpose.—-8 Bom. 582. 


A creditor obtained two decrees against his debtor, one being a mort- 
gage-decree to enforce his lien on certain property, and in other a simple 
money-decree. In execution of the second decree, the property over which 
the judgment-creditor had a lien was sold, and was purchased by a third 
person. Subsequently, in execution of the first decree, at the instance of 
the judgment-creditor, this same property was advertised for sale, but on 
the auction-purcnaser objecting, tho judgment-creditor brought a suit 
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against him to enforce his lien on the property in the hands of the 
auction-purchaser. Held thatit lay on the plaintiff, in order to entitle 
him to recover in the suit, to show that the defendants purchased with 
notice of the lien. Held further that the fact that for some purpose at some 
time or other the judgment-creditor informed the Court of the mortgage is 
not evidence of notice on the auction purchaser.—10 Cal. 609. 


Sée I. L. R., 4 Bom. 323, noted under sec. 268 ; 10 Madr. 194, noted 
under sec. 268 ;7 Cal. 34, noted ander sec, 274; 17 Cal. 769, noted under 
sec. 244. 

288. No Judge or other public’officer shall be answerable 
for any error, mis-statement, or omission 
in any proclamation under section 287, 
unless the same has been committed or made dishonestly. 


Wote.-—-This section applies to Provincial Small Cause Courts. 


289. The proclamation shall be made in manner prescribed 
Mode of making procia- by section 274, ‘‘on the spot where the 
meatier: property is attached,’’* and a copy there- 
of shall then be fixed up in the court-house and, in the case 
of land paying revenue to Government, also in the Collector’s 
office. 

If the Court so direct, such proclamation shall also be 
published in the local official Gazette and in some local news- 
paper, and the costs of such publication shall be deemed to be 
costs of the sale. 


Indemnity of Judges, &c. 


Notes. 
This section applies to Provincial Small Cause Courts. 


W here property intended to be sold in executicn of a decree is divided 
into a number of small lots, as a means of obtaining a better aggregate 
price, the law does not require that a separate proclamation of sale should 
be made on each lot into which the property isso divided. A mere break- 
ing up of a property into lots does not necessarily make it several pro- 
perties for the purposes of a proclamation of attachment or sale, Where 
estates, though embraced in the same process, are really at such a dis- 
tance that there is no moral certainty of communication to persons on, or 
interested in, the one of what is publicly done on the other, there should, 
no doubt, be a separate proclamation on each, in order that full intimation 
may be given of what is to be done.—I. L, R., 12 Bom. 368. 


The words ‘‘on the spot where the property is attached” in sec. 289 
refer to each property attached, and not toa group of separate properties 
attached under one proceeding or orderin one execution case, and there- 
fore, when distinct properties are proclaimed for sale in one execution, the 
omission to affix a copy of the proclamation in each of such properties 
amounts to an irregularity in the publication of the sale :—Held also that, 
where there is no evidence to connect the two elements of irregularity and 
injury under sec. 311, it must appear, before a Court can set aside an exe- 
cution-sale, that the injury complained of is the reasonable and natural 
consequence of the irregularity, and attributable to it alone.—11l Cal. 74. 


* See Act No. XII of 1891. (Repealing and Amending Act.) 
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A certificate of title under Act XI of 1859, sec. 28 and Bengal Act VII 
of 1868, sec. 11, issued before the expiry of the period of sixty days requir- 
ed by sec. 27 of Act XI of 1859 from the date of sale, is not a certificate 
daly issued under the provisions of these Acts, and cannot cure defects in 
the service of notice or in the proclamation of sale. The certificate in exe- 
cution of which the plaintiff’s estate was sold was not made or signed by 
the Collector of the district, but by a Deputy Collector: Held, that under 
sec. 7 of the Public Demands Recovery Act (VII of 1880) a certificate 
under the Act must be made and filed by the Collector of the district, and 
not by any officer gazetted to perform the functions of a Collector under 
Act VII of 1880.—18 Cal. 125. 

A sale of revenue-paying land is not tpso facto void by reason of acopy 
of the sale proclamation not having been fixed np in the Collector’s office 
as required by sec. 289 of the Code of Civil Procedure. An omission so to 
fix up such notice is an irregularity the remedy for which can only be by 
an application under sec. 311.—18 Cal, 422. . 

See I. L. R., 4 Al. 300 and 7 Cal. 34, noted under sec, 274; 7 Cal. 466, 
noted under sec. 278 ; 8 Cal. 932, noted under sec. 287; 17 Cal. 769, noted 


under sec. 244. 


290. Exceptin the case of property mentioned in the 
proviso to section 269, no sale under this 
Time of sale. ° ° 
chapter shall, without the consent in 
writing of the judgment-debtor, take place until after the 
expiration of at least thirty days in the case of immoveable 
property, and of at least fifteen days in the case of moveable 
property, calculated from the date on which the copy of the 
proclamation has been fixed up in the Court-house of the 
Judge ordering the sale. 
Notes. 

This section applies to Provincial Small Cause Courts (so far as re- 
lates to moveable property). 

It is competent to a bidder at a Court auction-sale to withdraw his 
bid.—I. L. R., 14 Madr. 235. 

An infringement of the rule contained in sec, 290 is an irregularity 
vitiating a sale in execution of decree, and is something more than a 
material irregularity in publishing a sale to which sec. 311 refers.—7 
Al, 289. 

Neither the provisions of sec. 33 of Act XT of 1859, nor those of sec. 2, 
Bengal Act VII of 1868, affect the jurisdiction of the Civil Court to enter- 
tain a suit to set saide a sale under a certificate on any of the following 
grounds, namely, that no arrears were due at all, that no‘notice was served 
in accordance with the provisions of Bengal Aci VIE of 1880, or that the 
provisions of sec, 290 of the Civil Procedure Code were infringed. The 
words ‘in respect of sales in execution of decrees’’in sec. 19 of Bengal Act 
VII of 1880 do not include any proceedings instituted after the sale for set- 
ting it aside. Secs. 31ll and 312 of the Civil Procedure Code therefore do 
not apply to sales under a certificate. The infringement of the provisions 
of sec. 290 of the Civil Procedure Code isnot a mere irregularity, bat it 
vitiates the sale—-Bakshi Nand Kishore v. Malak Chand, I. L. R., 7 Al. 
289. The provisionin sec. 8 of Bengal Act VII of 1880, as to the certificate 
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becoming absolute and acquiring the force and effect of a final decree, does 
not come into operation unless the notice required by sec. 10 is actually ser- 
ved, The only remedy of a judgment where property has been sold in exe- 
cution of acertificate issued under Bengal Act VII of 1880, and who has 
sustained substantial injury by reason of a material irregularity in publish 
ing or conducting the sale, is by way of an appeal under sec, 2 of Bengal 
Act VII of 1868. The effect of sec. 2 of Bengal Act VII of 1880 is that 
Act of XI of 1859, and Bengal Acts VII of 1868, VII of 1880 are to be 
considered as if the provisions contained in them were contained in one 
Act so far as such construction is consistent with the tenor of the last 
mentioned Act. By the force therefore of sec. 2 of the Act of 1880, the 
provisions of sec, 2 of the Act of 1868 became applicable to a sale under an 
execution issued upon acertificate made under the Act of 1880, Bengal 
Act VII of 1880 is an Act for the recovery of all kindsof public demands, 
and therefore applies to cases of road or other public cesses,—14 Cal. 1. 

Where a sale in execution of decree was adjourned on the application 
of one of two judgment-debtors, who waived the issue of a fresh proclama- 
tion of sale, and the interests of both were sold, held, on the application of 
the other judgment-debtor to set aside the sale, that the omission to issuo 
a fresh proclamation of sale under sec. 291 of the Civil Procedure Code 
amounted only to an irregularity, and did not vitiate the sale. Held fur- 
ther, that the District Jadge had jurisdiction to hear the appeal from an 
order passed after the Ist of July 1888, under the Civil Procedure Code 
Amendment Act of 1888, although the execution proceedings were com- 
menced before that date. Rameshur Singh v, Sheodin Singh,I. L. R, 12 
Al. 510: Sotish Chunder Rai Chowdhuri v. Thomas, I. L. R., 11 Cal. 658. 
followed in principle.—18 Cal. 496. 

An application made on the day of sale by the judgment-debtor, that 
@ part only of his property may be sold instead of the entirety, cannot be 
considered such a “ consent” as, by virtue of sec. 290 of Act X of 1877, 
would doaway with the necessity of a proclamation for sale being issued 
thirty days before the day fixed for sale. Where successive postponements 
of tke day of sale have been made, but the last of these is made by the 
Court on its own motion, without any application for postponement of sale 
being made on the part of the judgment-debtor (although such postpone- 
ment might be for his benefit), a strict compliance with the rule that thirty 
days must elapse between the proclamation and the actual day of sale is 
requisite. Ray Gauri Nath Sahay v. Shah Fukeer Chand (18 W. R., 347) 
distingaished. Where a decree for sale of certain property was obtained 
under Act VIII of 1859, and the property was sold, but an order was pass- 
ed after the new Code of Procedure (Act X of 1887), had come into force 
setting aside such sale, held, that an appeal would lie from such an order 
under Act X of 1877. Runjit Singh v. Meherban Koer (I. L. R., 3 Cal, 
662) followed.—5 Cal. 259. 

Certain immoveable property was, on the 15th February 1879, notified 
for sale under a decree of a Civil Court on 15th March following, so that 
only 29, instead of 30, days elapsed between the day of the sale and the 
notification. The sale having taken place, the execution-debtor applied to 
the Deputy Commissioner to set it aside upon the ground that the sale was 
illegal, the requirements of Act X of 1877, sec. 290, being essential to its 
walidity. Upon that ground the sale was set aside as illegal by the Deputy 
Commissioner. On appeal, the Judicial Commissioner reversed this deci- 
sion, on the ground that the fact of the sale having taken place 29 instead 
of 30 days after the notification was merely an irregularity, and that, as 
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the execution-debtor had not shown that he had suffered any damage from 
the irregularity, the sale ought to be confirmed. An application was then 
made to a Division Bench of the High Court to set aside the order of the 
Judicial Commissioner confirming the sale, upon the ground that it was 
manifestly erroneous; and the Division Bench referred the question to & 
Full Bench. Whether, assuming the requirements of sec. 290 to be essen~ 
tial to the validity of a sale, the High Court had any power, either under 
24 and 25 Vic., cl., 105, sec. 15, or Aet-X of 1877, sec. 622, as amended, to 
set aside the Judicial Commissioner’s order P Held by the Full Bench, 
without answering the question referred, that, assuming the requirements 
of sec, 290 to be essential, the High Court had a right, under its sammary 
powers, to set aside the sale itself, notwithstanding (and apart from tbe 
question whether it would set aside) the order of the Judicial Commis- 
sioner.—5 Cal. 878. 


See I. L. R., 4 Al. 300, noted under sec. 274. 


291. The Court may, in its discretion, adjourn any sale 
under this chapter (other than a sale by 
the Collector) to a specified day and 
hour, and the officer conducting any such sale may, in his 
discretion,adjourn the sale, recording his reasons for such ad- 
journment: Provided that, when the sale is made in, or within 
the precincts of, the Court-house, no such adjournment shall 
be made without the leave of the Court. Whenever a sale is 
adjourned under this section for a longer period than seven 

Stoppage of sale onten- Gays, afresh proclamation under section 
der of debt and cnste, oron 289 shall be made, unless the judgment 
Proven set Pavers debtor consents to waiveit. Every such 
sale shall be stopped if, before the lot is knocked down, the 
debt and costs (including the costs of the sale) are tendered to 
such officer,or proof is given to his satisfaction that the 
amount of such debt and costs has been paid into the Court 
that ordered the sale. 


Power to adjourn sale. 


Note. 
This section applies to Provincial Small Cause Courts, 
See I. L. R., 7 Cal. 34, noted under sec, 274; 17 Cal. 152, noted under 
sec. 311 ; 18 Cal. 496, noted under sec. 290 ; 10 Al. 1, noted ander sec. 244. 
292. No officer having any duty to perform in con- 
nection with any sale under this chapter 


Officers concerned in exe- : ° ° ° 
orncors concerned vii, Shall, either directly or indirectly, bid 


or buy property sold. for, acquire, or attempt to acquire, any 
interest in any property sold at such sale. 
Wotes. 

This section applies to Provincial Small Cause Courts. _ - 

Pleaders of parties to a suit are not debarred by sec. 292 of the Code 
of Civil Procedure from purchasing property sold ia execution of the de- 
cree.—I. L. R., 10 Madr. 111. 

See I. L. R, 15 Madr. 389, noted under sec, 311. 
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293. The deficiency of price (if any) which may happen 


Defaulting pnrchaser O11 & re-sale under this Code by reason 
anewerable for loss by re- Of the purchaser’s default, and all ex- 
ea penses attending such re-sale, shall be 


certified to the Court by the officer holding the sale, 

and shall, at the instance of either the judgment-creditor 
or the judgment-debtor, be recoverable from the defaulter 
under the rules contained in this chapter for the execution of 


a decree for money. 
Notes. 


This section applies to Provincial Small Cause Courts (so far as re- 
lates to ro sales under sec, 297, ) 

In execution of a decree, certain property of the judgment-debtor was 
attached and put up for sale, and a portion thereof was knocked down to a 
purchaser for a sum sufficient to satisfy the decree. The purchaser, how- 
ever, having made default in payment of the purchase-money, the property 
was again put up for sale, and the portion previously sold was’ purchased 
by the decree-holder at a price less than the amount bid for it at the for- 
mer sale. Held that the decree-holder was not debarred by what took 
place at the former sale from proceeding to satisfy his decree by sale of 
other portions of the attached property than that originally sold.—13 B. 
L.R,114; 21 W.R., 149. 

The provisions of sec. 251 of the Civil Procedure Code give the officer 
conducting a sale of moveable property a discretion to allow the purchase- 
money to be paid ata reasonable time after the sale has been made,—4 
N.-W.P. H.C. BR, 37. 

In computing the fifteen days allowed for payment of the balance of 
the purchase-money under sec. 254, Act VIIT. of 1859, the day of sale was 
excInded.—3 Agra H. C. R., 204. 

The provisions of sec. 293, Act X of 1877 (Civil Procedure Code), for 
making a defaulting purchaser ata sale liable for any deficiency on a re- 
sale, extend to‘all sales, whether of moveable or immoveable property, and 
also to re-salea held under secs. 297, 306, & 308.—I. L. R., 7 Cal. 337. 


At a sale in execution of a decree the property was knocked down to 
a bidder at Rs. 260. The bidder was unable to make a deposit, and the 
property was immediately put up for sale and re-sold for Ra. 50. Held that 
the judgment-debtor had sustained such substantial injury as would justi- 
fy the Court in setting aside the sale, notwithstanding that the judgment- 
debtor might, under sec. 293 of the Civil Procedure Code, have issued to 
recover the difference between the original bid and the price at which the 
property was sold.—9 Cal. 98. 

No appeal lies from an order under sec. 293 of the Code of Civil Pro- 
cedure directing a defaulting purchaser ata sale in execution of a decree 
to make good the loss happening on a re-sale occasioned by his default. 
Ram Dayal v. Ram Das, and Baijnath Sahai v. Maheep Narain Singh dis- 
sented from. Soudagar Malv. Abdul Rahman Khan, Rahim Baksh v. 
Dhuri followed. So held by Epart, C. J.,. Manmoop and Knox, JJ., Straiaut, 
J., dissenting.—14 Al, 20]. 

Where property has been co'd under a decree, and the purchaser at the 
execution-sale has made default in paying the purchase-money, the remedy 
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of the judgment-creditor is not limited by sec. 254 of Act VIII of 1859 to 
a suit against the defaulting purchaser, He is entitled to recover the balance 
of his debt from his judgment-debtor, who may, perhaps, have his remed 
against the defaulting purchaser. Joobraji Singh v, Gaur Buksh Lal (7 Cal. 
W. B., Civ. Rul., 110) dissented from.—Z Bom. 562. 

A purchaser of property at a Court-sale who fails to pay the deposit 
(25 per cent. on the purchase-money) directed to be paid by sec. 306 of the 
Civil Procedure Code is a defaulting purchaser withiu the meaning of sec., 
293 of that Code, and liable, as such, to make good any deficiency of 
price which may happen on a re-sale, and all expenses attending the same. 
A salein which a decree-holder himself, or some other person for him, with- 
out the permission of the Court first obtained, becomes the purchaser, is not, 
ipso facto, void ; itis a good sale unless and untilset aside by the Court under 
the provisions of sec. 294 of the Civil Procedure Code.—5 Bom. 575. 

No appeal lies from au order under sec. 293 of the Code of Civil Pros 
cedure directing a defaulting purchaser at a sale in execution of a decree 
to make good the loss happening on a re-sale in execution of a decree 
to make good the loss happening on a re-sale occasioned by his default. Sou- 
dagar Mal v. Abdul Rahman Khan and Tapesri Lal vr. Deokinandan Rai fol- 
lowed.—13 Al. 569. * 

See I. L. R., 12 Madr. 454, noted under sec. 244, 


294. No holder of a decree in execution of which pro- 
Decree-holder not to bia Perty is sold shall, without the express 
for or buy property with- permission of the Court, bid for or pur- 
Cae eT eeneeee chase the property. 
_ When a decree-holder purchases with such permission, 
If decree-holder pur. the purchase-money and the amount due 
chase,amount of decree on the decree may, if he so desires, be 
may be taken a8 payment. sot-off against one another, and the Court 
executing the decree shall enter*up satisfaction of the decree 
in whole or in part accordingly. 

When a decree-holder purchases, by himself or through 
another person, without such permission, the Court may, if 
it thinks fit, on the application of the judgment-debtor or any 
other person interested in the sale, by order set aside the sale ; 
and the costs of such application and order, and any deficien- 
cy of price which may happen on the re-sale, and all expen- 
ses attending it, shall be paid by the decree-holder. 

Notes. 

This section applies to Provincial Small Cause Courts. 

A mortgagee who has obtained a mortgage-decree, and after obtaining 
permission to bid at the sale held in execution of such decree has become 
the purchaser, does not stand in a fiduciary position towards his mortgagor, 
Hart v. Tara Prasanna Mukerji (I. L. R,11 Cal. 718) distinguished. A 
mortgagee in such position, therefore, is at liberty to take out further execu- 
tion for any balance of the amount decreed that may be left after deducting 


the price for which the mortgaged property was sold, and is not bound to 
credit the judgment-debtor with the real value of the property to be ascer- 
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esined by the Court. The permission to a mortgagee to bid should be very 
tautiously granted, and only when it is found, after proceeding witb a sale, 
that no purchaser at an adequate price can be found, and even then, only 
after some enquiry as to whether the sale-proclamation has been duly pub- 
lished.—I. L. R., 16 Cal, 132. 


A decree-holder (a mortgagee) who has, after obtaining leave to bid at 
a sale, purchased the mortgaged premises, is in the same position as au in- 
dependent purchaser, and is only bound to give credit to the mortgagor for 
the actual amount of his bid.—19 Cal. 4. 


No appeal lies from an order passed under sec. 294 refusing permis- 
sion to a deoree-holder to bid at a sale in execution of his decree.—13 Cal. 
174. 


Under the terms of sec. 294, it is discretionary with the Court to set 
aside an execution-sale at which the decree-holder has bid and purchased 
without first obtaining permission from the Court so to do; and in dealing 
with such a case, the Courts, althongh considering the matter as an irre- 
gularity in the conduct of the sale, will not interfere with the sale, unless 
it can be shown that the judgment-debtor has suffered some substantial 
injury arising from.such irregularity.—11 Cal. 731. 


In 1884 the plaintiff brought the present suit against the defendant 
to recover possession of a certain house which he had purchased ata sale 
held onthe 15th March 188C, in execution of a money-decree obtained 
against one Chintaman Damodar. He obtained a certificate of sale on 
the 3rd January 1880, which was registered on the 13th of the same month, 
The defendant had previously purchased the same property at a sale held 
on the 22nd November 1875, in execution of a decree obtained by him as 
mortgagee against the said Chintaman. The defendant had obtained a cer- 
tificate of sale, and was put into possession, but had not then registered 
the certificate. He subsequently obtained another certificate, which was 
registered in June 1882, Ina suit by the plaintiff for possession. Held 
that the plaintiff could not recover. The defendant had acquired, under 
the Civil Procedure Code (Act VIII of 1859), by the sale and the confirm- 
ation of,it, a beneficial interest, and the plaintiff by his subsequent parchase 
in execution of a money-decree against Chintaman took subject to that in- 
terest. The grant to the defendant of the second certificate, which was re- 
gistered, sufficiently proved that the sale to him had been confirmed. It 
was contended that, under sec, 294 of the Civil Procedure Code (Act XIV 
of 1882), the defendant took nothing by his purchase, as he was the holder 
of the decree in execution of which the property was sold. Held, that this 
objection could not now be made, as the right of the judgment-debtor 
(Chintaman) and of the plaintiff, as purchaser of his rights, to have the 
defendant’s purchase set aside on this ground, had been barred by limit- 
ation long before this suit was brought, The purchase by the defendant was 
not void ab intito, but only voidable “ on the application of the judgment- 
debtor or other person interested in the sale.” Further, such an applica- 
tion was a matter in execntion falling under sec. 244 of the Civil Procedure 
Code (Act XIV of 1882), and therefore, even if not barred before the pass- 
ing of the Limitation Act, XV of 1877, would be barred by article 178 of 
that Act ndt later than the lst October 1880.—11 Bom. 588. 


A obtained & money-decree against B and others jointly for Rs. 112, 
and, in consideration of a payment of Ra, 25 made by B, agreed to release 
B frdm all liability under thedecree. This payment was not certified to 
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the Court, and A afterwards, in execution of the decree, had certain immo- 
veable property belonging to B put up for sale, and this property he pur- 
chased himself. Held that a suit would lie by B to set aside the sale and 
to recover the property from A.—9 Cal. 788. . 


A purchase by the son of a decree-holder, undivided in interest from 
his father, is a purchase by the decree-holder within the meaning of see, 
294 of Act X of 1877 a8 it stood previously to its amendment by Act XII 
of 1879, and is absolutely void, if the purchase were made with funds 
which were the joint property of the father and son. In the absence of 
evidence to the contrary, the legal presumption would be thatthe funds 
were joint property.—5 Bom. 130. 


Where there are competing decree holders, who have applied for exe- 
cution of their decrees, sec. 294 of the Civil Procedure Cade (Act X of 
1877) mnat be taken as snbject to the provisions of sec, 295, so that the 
decree-holder, who has been permitted under the former section to pur- 
chase the property in execution of his own decree, must share the proceeds 
of the sale rateably with such competing decree-holders, and will not be 
allowed to set off the purchase-money against the amount due to him on 
his decree.—6 Bom. 570. 


The holder of adecree, in execution of which property is sold, is abso- 
lutely bound under Act X of 1877, sec. 294, to have express permission 
from the Court before he can purchase the property ; and whether this ob- 
jection is taken and pressed or otherwise, a sale to him is invalid, unless 
he has got explicit permission. The use, at a sale, of language by an intend- 
ing bidder in disparagement of the property for the purpose of influencing 
by standers, and deterring them from bidding for the property, isa ‘“* ma- 
terial irregularity,” sufficient to render the sale invalid, under sec. 811 of 
the same Act.—5 Cal, 308. 


The holder of a decree for unascertained mesne-profits, who has ap- 
plied to the Court to ascertain the amount thereof, and to attach immove- 
able property under sec. 255 of the Code of Civil Procedure, comes within 
the purview of sec, 295, and is entitled to share rateably with the attach- 
ing creditor in the assets realized. Sec. 294 must be read with seo, 298, 
and to give effect to both sections the receipt to be given by the decree- 
holder, who has obtained leave to bid from the Court, and has purchased 
the property sold, can only be accepted forso much of the judgment-debt 
oc os assets applicable to its discharge may suffice to satisfy.—5 Madr. 


There is no appeal to the High Court from an order refusing to set 
aside a sale unless such order is made under secs. 294, 312, or 313 of the 
Civil Procedure Code.—10 Cal. 368. 


A mortgagee having obtained a decree, declaring his lien on certain pro- 
perty, put up for sale, in execution of this decree, the mortgaged property. 
The decree-holder asked for, but was refused, leave to bid at the sale, but, 
notwithstanding such refusal, purchased the property in the name of a third 
person. Possession under the sale was opposed, and the decree-holder as 
purchaser bronght a suit for possession of the property, The defendants con- 
tended that, inasmuch as the plaintiff (decree-holder) had been refused 
leave to bid at the sale, his purchase could not be enforced. Held that the 
plaintiff had been guilty of an abuse of the process of the Court in bidding 
at the sale and buying the property benams, and that the sale, therefore, 
ought not to be enforced.—10 Cal. 757. - 
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995. Whenever assets are realized by sale or otherwise 
Proceeds of execution- 12 execution of a decree, and more per- 
sale to be divided rateab- sons than one have, prior to the realiz- 
ly among decree-holders. = ation, applied to the Court by which such 
assets are held for execution of decrees for money against the 
same judgment-debtor, and have not obtained satisfaction 
thereof, the assets, after deducting the costs of the realization, 
shall be divided rateably among all such persons: 
Provided as follows :— 


(a) when any property is sold subject to a mortgage or 

Provieo where property Charge, the mortgagee or incumbrancer 

is sold subject to mortgage. ghall not as such be entitled to share in 
any surplus arising from such sale: 


(6) when any property liable to be sold in execution of a 
decree is subject to a mortgage or charge, the Court may, 
with the assent of the mortgagee or incumbrancer, order that 
the property be sold free from the mortgage or charge, giving 
to the mortgagee or incumbrancer the same right against the. 
proceeds of the sale as he had against the property sold : 


(ec) when immoveable property is sold in execution of a 
decree ordering its sale for the discharge of an incumbrance 
thereon, the proceeds of sale shall be applied— 


frst, in defraying the expenses of the sale ; 


secondly, in discharging the interest and principal-money 
due on the incumbrance ; 


thirdly, in discharging the interest and principal-money 
due on subsequent incumbrances (if any) ; and 


Sourthly, rateably among the holders of decrees for money 
against the judgment-debtor, who have, prior to the sale of the 
said property, applied to the Court which made the decree 
ordering such sale for execution of such decrees, and have not 
obtained satisfaction thereof. 


If all or any of such assets be paid to a person not entit- 
led to receive the same, any person so entitled may sue such 
person to compel him to refund the assets. 

Nothing in this section affects any right of the Govern- 
ment. 

Wotes. 
This section applies to Provincial Small Cause Courts. 


In order to obtain relief under sec. 28 of Act X of 1859, the plaintiff 
must prove that the tenant holds under a grant made since lst December 
1790. By the word “decision” in sec. 372 of Act VIII, of 1859 is meant the 
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decree and judgment taken together, and not simply the decree nnexplain- 
ed by the jadgment,—B. L. R., Sup. Vol., 1. 

Sec. 270 of the Civil Procedure Code did not apply to a case in which 
property has not been sold in execution of a decree.—8 W. R., 501; 11 Bom. 
H.C. R., 159, . 

Sec, 270, Act VIII. of 1859, applied only to rival decree- holders claim- 
ing under different decrees, and not to persons claiming under the same de- 
cree.—2 Agra H. C. R., 183. 

An order by a Principal Sadr Amin made on the application of a third 
party, that certain sale-proceeds which he had already directed to be rate- 
ably distributed among certain decree-holders should he withheld from one 
of them, was held to have been made without jurisdiction.—1ll W. R., 54. 
S.C.,,2B.L. R., (A. C.) 217. . 

The Court having jurisdiction to adjudicate the conflicting claims of 
attaching creditors is the Court in which the attached money is deposited. 


—16 W. R., 11. 2 

A mortgaged certain property to B in July 1874, to C in March 1877, 
and again to Bin November 1877. B obtained a decree directing the sale 
of the property in satisfaction of his two mortgages, and it was sold accord- 
ingly. Subsequent to the sale, C obtained a similar decree upon his mort- 
gage, and having unsuccessfully applied in his own suit to have his decree 
satisfied out of the sale proceeds after payment of B’s first mortgage of July 
1874, brought a suit under the last paragraph but one of sec. 295 of the 
Civil Procedure Code to recover the amount received by. B in respect of B’s 
mortgage of November 1877. Held that to read the words “ an incumbrance”’ 
in sec. 295, proviso(c) of the Civil Procedure Code as “fan incaumbrance or 
incumbrances,” so as to give priority to R’s mortgage of November 1877, 
over O’s earlier mortgage of March 1877, would be to defeat the intention 
of the Legislature as expressed in that section and also in sec, 80 of tbe 
.Trausfer of Property Act (IV of 1882}; and that C was entitled to maintain 
the suit.—I. L. R., 12 Al. 546. 

In distributing the proceeds of execution under sec, 295 of the Civil 
Procedure Code (Act XIV. of 1882), the Court has power to inquire into 
the bona fides of the several decree-holdera that apply for rateable distri- 
bution, if the same has been called in question, and to decide it in the same 
manner as all other questions that arise in execution. The party aggrieved 
by such a decision is entitled, under the last clause of the section, to bring 
a regular soit to compelthe successful judgment-debtor in execution to 
refund.—13 Bom. 154. ' 

An order under section 295 of the Code of Civil Procedure (Act XIV 
of 1882) refusing a decree-holder’s application for a rateable distribution of 
the assets realized by a sale or otherwise in execution of a decree, is not an 
order “in a proceeding other than a suit’ within the meaning of article 13 
of the Limitation Act (XV of 1877). On the 21st August, 1885, the defend- 
ant attached, in execution of a money decree, certain immoveable property 
belonging to his judgment-debtor, On the 18th January, 1986, plaintiff, 
who held another decree against the same judgment-debtor, applied, under 
section 295 of the Code of Civit Procedure (Act XIV of 1882), for a rate- 
able distribution of the assets to be realized by the sale of the property at- 
tached. On the 19th March, 1886, the attached property was put up for sale 
in execution of the defendants decree. The defendant was allowed to buy 
the property at the sale and set off the parchase-money against the amount 
due to him under the decree under section 294, and no money was, therefore, 
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id into Court. On the 14th June, 1886, the Court held that as no money 
ad been paid into Court on acconnt of the sale, no further proceedings 
would be taken on the plaintiff’s application for a rateable share of the assets, 
and his application was accordingly rejected. Thereupon the plaintiff sued 
the defendant to compel him to refund the assets wrongly paid to him. The 
Court of first instance decided in plaintiff’s favour. The lower appellate 
Court rejected the plaintiff’s claim as barred by article 13, Schedule II of 
of the Limitation Act (XV of 1877),on the ground that the suit was not 
brought within ene year from the date of the Court’s order refusing the 
plaintiff’s application under sec, 295 of the Code of Civil Procedure (Act 
AIV of 1882). Held, that the suit was not governed by article 13 of the 
Limitation Act (XV of 1877). The order made under sec. 295 of the Civil 
Precedure Code was no bar to the suit, and a suit to set it aside was un- 
necessary. Gowri Prasad Kundu v, Ram Ratan Sircar (I. L. R., 13 Cal., 
159) dissented from.—15 Bom, 438. 


Hurgovandas Kuber was the holder of a decree in Suit No. 657 of 1869 
for Rs, 69,467 againat the firm of Hirji, Bhimji & Co., and in execution 
‘thereof he attached a certain house belonging to the estate of one Hirji 
Dossa, deceased, who had been a partner in that firm. Vizbai (the respon- 
dent) was the legal representative of Hirji Dossa. On the 9th November 
1886, Vizbai purchased the decree from Hurgovandas Kuber for Ks. 18,000, 
which sum she obtained for the purpose as a loan from Canji Parbut & Co. 
As @ security for this loan she gave Canji Parbut & Co. a letter, dated the 
9th November 1886, whereby she agreed to repay the loan out of the pro- 
weeds of the sale of the house which had been attached in execution of the 
decree which she had purchased. In the meantime another decree, viz,, in 
Suit No. 8 of 1870, had been obtained against the firm of Hirji, Bhimji & 
Oo., and had been, prior to the 9th November 1886, purchased by the ap- 
pellant Munmohandas, who had also, prior to the 9th November 1886, ap- 
plied for execution. On the 6th April 1887, the attached house was sold by 
the Sheriff, and realized Rs. 45,000. On the 5th September 1887, an order 
was made in chambers that the Sheriff should divide rateably the moneys 
in his hands in Suit No. 657 of 1869 between Munmohands and Vizbai. 
-Munmohandas appealed, and contended that by the transaction between 
Vizbai and Hurgovandas Kuber the decree in Suit No. 657 of 1869 had 
been extinguished as against the estate of Hirji Dossa, and that the said 
transaction amounted, in law and fact, toa purchase, on behalf of the estate 
of Hirji Dossa, of the properties attached in the said suit, or the proceeds 
thereof. Held, confirming the order appealed from, that Visbai was entitled 
to a rateable proportion of the moneys in question. She was only liable under 
the decree held by the appeallant Munmohandas as the representative of 
Hirji Dossa. So far as she might have had property of her own, not deriv- 
.ed ‘from Hirji Dossa’s estate, available for the purchase of Hurgovanda’s 
decree, she stood in the same position asa third party who might have pur- 
chased Hurgovandae’s share of the proceeds before they were realized. The 
| Hadehooeee of Hurgovandas’s share with her own money could not prejudice 
-Munmobandas any more than if an entire stranger had purchased. The fact 
that she borrowed the money and gave the share as a security to the lender 
did not affect the question. If the money did not come from Hirji Dossa’s 
eatate, 6 could not matter whether it came directly from Vizbai’s pocket 
oF from enother person at her request. If the money was derived from a 
epurce having no connexion, directly or indirectly, with the estate indebt- 
ed, there is no diatiaction, in principle, between the representative of the 
indebted estate and astranger.—)3 Bom. 171. 


. 295.) CIVIL PROCEDURE CODE. 1105 


' The plaintiffs in this suit obtained a decree against all three defend- 
ants A, Band C. In execution of such decree they attached two sets of 
securities, (i) municipal bonda, the joint property of B and C; and (ii) 
Government Joan notes, the property of C alone. These were sold by the 
Sheriff, but before they were so sold, the holders of decree in two other 
High Court suits came in and applied to the High Court for execution of 
their decrees, which decrees were against C alone. These last-mentioned 
decree-holders now claimed to participate rateably with the plaintiffs in this 
suit; in the realized proceeds of both the above-mentioned securities. The 
plaintiffs in this suit contended that such decree-holders, having decrees 
only against C, were not claiming against ‘‘ the same judgment-debtors” 
as themselves within the meauing of section 295 of the Civil Procedure Code 
(XIV of 1882). Held, that as regards the proceeds of the Government loan 
notes, the sole property of C, the plaintiffs’ decree and the other two decrees 
were all decrees “against the same judgment-debtor,” and that, therefore, 
as regards that fund, all three sets of decree-holders were_equaily entitled 
and must share therein rateably. Held, further, that as regards the other 
fund, the proceeds of the property of B and C, only the plaintiffs in this 
suit were entitled thereto, since the other decree-holders had no decrees 
against B and C, and, therefore, not “ against the same judgment-debtorsa” 
as was the decree of the plaintiffs. Held, further, that the plaintiffs having 
two funds to proceed ogainst, whilst the other decree-holders had but one 
of these two, the equitable principle of marshalling should be applied and 
the plaintiffs required to satisfy themselves as far as possible out of the fund 
not available to the other decree-holders, before they had recourse to the 
other fand common to all, and as regards the latter fund the pleintiffa 
should claim against the same only as creditors for the then unsatisfied 
balance of their debt rateably with such other decree-holders. Shumbhu Nath 
Poddar v. Luckynath Dey (I. L. R., 9 Cal. 920) and Deboki Nundun Sen wv. 
Hart (I. L. R., 12 Cal. 294) considered and followed. Another holder of a 
decree—a Small Cause Court decree passed against all three debtors A, B 
and C—had previously to the said attachments by the Sheriff in this suit 
himself attached the same securities through the Small Cause Court. He 
did not, however, at any time get his decree transferred to the High Court, 
He now came iu in these execution proceedings and claimed to share rate- 
ably in both funds on the same footing as the plaintiffs in this suit. Held, 
that, not having had his Small Cause Court decree transferred to the High 
Court before the realization of the said securities, or indeed at any time, 
he was not entitled to share iv either fand.— Mattalgiri v. Muttayyar (I. L. 
R., 6 Madr, 357) followed.— 16 Bom. 683. 


U held a money-decree against B. P. and R., in execution whereof he 
caused to be attached and sold certain property belonging to B. Dheld a de- 
cree against B, P. R. and S. which, so fur as P. R. and S. were concerned, 
was a decree for enforcement of hypothecation by eale of the judgment- 
debtor’s property, but which did uot direct the sale of specific property 
belonging to B. An application by D, under sec. 295 of the Civil Proce- 
dure Code, for an order enabling him to share rateably in the preceeds of 
O's execution, was rejected. Held that, there being po question of frand 
iu the case, D was entitled to enforce his decree in the first instance against 
the property of B; that his decree against B did not lese the character of 
a decree for money under sec. 295 of the Code, because it directed a sale of 
the property of the other judgment-debtors ; and that the fact that thero 
were four judgment-debtors in D’s decree and only three in U’s would not 
deprive D of tho right to share rateably. Shumbhoo Nath Poddar v. Lucky 
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Nath Dey (1. L. R., 9 Cal. 920) referred to, Deboki Nundun Sen v, Hart 
(I. L. R., 12 Cal. 298), Gagat Narain Pal ». Dhundhey Rai (I, L, R., 5 Al. 
566), and Hart v. Tara Prasanna Mukerji (I. L. R., 11 Cal. 718), distin- 
guished.—10 Al, 35, 

No appeal will lie from an order under sec. 295 of the Code of Civil 
Procedure diamisaing, on the ground that the decree was barred by limit- 
ation, a decree-holder’s application to share in the assets realized under an- 
other decree against the same judgment-debtor. Such an order cannot be 
Pe as a decree under sec. 244 read with sec. 2 of the said Code.—14 
Al. 210, ; 

Certain land was mortgaged to A with possession to secure the re-pay- 
ment of a loan of Rs 2,000 and interest. It was stipulated in the deed that 
the interest on the debt should be paid out of the profits, and the balance 
paid to the mortgagors. By an agreement subsequently made, it was ar- 
ranged that the mortgagors should remain in possession and pay rent to 
A. A obtained a decree for Rs. 2,000 and arrears of rent and costs, and 
for the sale of the land in satisfaction of the amount decreed. The land 
was sold for Rs, 2,855 in March 1881, In May 1881 B, a puisne mortgagee, 
applied to the Court for payment to him of Rs, 500 of this sum, alleging 
that A was entitled only to Rs. 2,000 and Rs, 280 costs, but not to arrears 
of rent, in preference to his claim as second mortgagee. The claim of B 
was rejeoted on the 27th May 1881, and the whole amount paid out to A. 
in February 1882 B (who had filed a snit on the 23rd March 1881) obtain- 
ed a deeree upon his mortgage. On the 23rd May 1884, B sued to recover 
Re. 510 paid to A on account of rent on the 27th May 1881. The lower 
Courts dismissed the suiton the grounds (1) that A was entitled to treat 
the arrears of rent as interest ; (2) that the suit was barred by limitation :— 
Held, on sevoud appeal, that B was entitled to recover the sum claimed.— 
9 Madr. 57. 

A debtor against whom several decrees had been passed, filed his peti- 
tion in the Insolvent Court at Madras, and the usual vesting order was 
made, One of the decree-holders had already attached property of the in- 
solvent and had obtained an order for sale in a District Court, and now an- 
other decree-holder applied to the same Court in execution of his decrees 
for tho attachment of the property, and for rateable distribution of the pro- 
ceeds of the sale to be held in execution of the attachment already made, 
The District Judge held that the vesting order was a bar to both of these 
applications :—AHeld, (1) that the order rejecting the application for fresh 
attachments was right ; (2) that the order rejecting the application for rate- 
able distribution was wrong, and that the High Court had power to set it 
aside on revision under Civil Procedure Code, sec. 622.—15 Madr. 372. 


G and C held decrees against B, and took out execution of them; and 
the jundgment-debtor’s property was attached, but no sale took place. The 
judgment-debtor paid into Court the sum of Rs. 1,200 on account of G’s 
decree :— Held that G was entitled to the sum of Rs. 1,200 paid into Court 
by the judyment-debtor, and it could not be regarded as assets realized by 
sale or otherwise in execution of a decree, sons to be rateably divisible 
between the decree-holders under sec. 295 of the Civil Procedure Code, in- 
asmuch as it could not be said that there was a realization from the pro- 
perty of the judgment-debtor.—8 Al. 67. 

Where an auction purchaser seeks to have refanded the price paid by 
him for property sold in execution of a decree, on the ground that at the 
time of sale the judgment-debter had no saleable interest therein, it is com. 
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petent to him to proceed by way of a regular suit against the person into 
whose hands such price has come as such person’s rateable share of the as- 
sets of the judgment-debtor under section 295 of the Code of Civil Pro- 
cedure, He is not limited to the provedure in the execution department 
mentioned in sec. 315 of the said Code. Munna Singh v, Gajadhar Singh 
followed.—13 Al, 383. 


Where a judgment-creditor has obtained a decree against two judg- 
ment-debtors A and B, and in execution of that decree has attached and 
caused to be sold joint property belonging to such judgment-debtors, an- 
other judgment creditor holding a decree against A alone, who was also ap- 
plied for execution, is not entitled to claim, under the provisions of sec, 295 
to share rateably in the sale-proceeds, the decree not being against the same 
judgment-debtor, aud a Court having no power in execution proceedings to 
ascertain the respective shares of joint judgment-debtors. In Shumbhoo 
Nath Poddar v. Luckynath Dey, (I. lL. R., 9 Cal. 920), it was not intended 
to lay down that a person who has obtained a decree for money against a 
single judgment-debtor is entitled to come in and share rateably with a 


person who has obtained a decree against the same judgment-debtor and 
other persons.—12 Cal. 294. 


The words ‘ decree-holders” or “* persons holding decrees for money 
against the same judgment-debtor,” in sec. 295 signify bona fide decree- 
holders. A Court is bound, in cases falling within this section, to satisfy 
itself whether the claimants are bona fide decree-holders within the mean- 
ing of the section, and where it is unable to satisfy itself as to the bona fides 
of the claim, the Court should exclude such claimant from the distribution 
of assets.—11 Cal. 42, 


The cause of action given by the last para, but one of sec. 295 does not 
arise until the money has been actually paid over to the person who is al- 
leged not to be entitled to receive the same, and a suit brought by a person 
claiming to be entitled to be paid ashare of sale-proceeds under that sec- 
tion, and to recover the same from another to whom such sale- proceeds have 
been ordered to be paid, if brought before they have been actually prid to 
such other person, 18 premature, and should be dismissed. Every deeree, b 
virtue of which money is payable, is, to that extent, a ‘‘ decree for money” 
within the meaning of that term as used in sec. 295, even though other re- 
lief may be granted by the decree; and the holder of such deeree is enti- 
tled to claim rateable distribution of sale-proceeds with holders of decrees 
for money only under that section. There is uothing in sec. 295 which takes 
away the right from a mortgagee who has obtained a decree upon his mort- 
gage to proceed against the property of his mortgagor other than that sube 
ject to his mortgage. Thus, the holder of a mortgage-decree, which directs 
that the amount be realized from the mortgaged property, and from the 
mortgagor personally, is entitled to claim rateable distribution under that 
section, and is not, in the first instance bound to proceed against his mort- 
gage-security and exhaust that. A mortgagee who has obtained a decree 
on his mortgage is not restricted to proceedings in the firat instance against 
his mortgage-security before proceeding against other property of his mort. 
gagor, but when he sells any portion of the property, the subject of his 
mortgage, and purchases it himself, he is bound, before he can proceed fur- 
ther against the mortgagor, or claim rateable distribution under sec, 295 to 
prove that there is still 2 balance due to him, and that the property sold 
and purchased by him realized a fair amount, the mere fact of the property 
having been sold at auction not being alone sufficient to prove its value, 
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and this ought to be. enquired into most carefully by the Court to which an 
application is made to further execute the decree, or to share rateably under 
sec, 295.—11 Cal. 718. 

Certain moveable property was at first attached in execution of a money 
decree passed by a Subordinate Judge in his Small Cause jurisdiction, of 
which a part was afterwards sold. In execution of a money-decree passed 
by the same Subordinate Judge in his ordinary jurisdiction the remaining 
property was attached and sold. Prior to the date of this sale the applicant 
applied for execution of a money-decree passed in his favour by the same 
Sabordinate Judge in his Small Cause jurisdiction, and prayed for rateable 
distribution of the proceeds along with other decrea-holders :—Held that 
the application must be allowed. Although a Subordinate Judge, invested 
under Act XIV of 1869, sec. 28, with small Cause powers, acquires the juris- 
diction of two Courts, he does not become the Judge of two Courts, but re- 
mains the Judge of a Subordinate Court.—9 Bom. 174. 


S and L held mortgage-bonds executed in their favour by the same per- 
son. S’s bond was dated the 16th June 1882, and was registered, the regis- 
tration being compulsory. L’s bond was of prior date, the 30th December 
1880, and was not registered, the registration being optional. Both institu. 
ted suits on theirsbonds against the obligor, and obtained decrees for sale 
of the property, the decrees being passed on the same day. The property 
was attached in execution of both decrees on the 14th August 1882. The 
sale-proceeds were divided by the Court executing the decrees equally bet- 
ween the parties by an order dated the lst May 1883, notwithstanding that 
S claimed the whole on the ground that he was an incumbrancer under a 
decree passed on a registered instrument, and therefore entitled to priority. 
S, being dissatisfied with this order, brought a suit to recover from L the 
moiety of the sale-proceeds paid to him :—Heid that the suit being one to 
compel the defendant to refand assets of an execution-sale which he was 
not entitled to receive, and to set aside the order of the Court executing the 
decree, which directed the payment of the assets to him, was expressly allow- 
ed to be brought under the provisions of the penultimate paragraph of sec. 
295 and could not be regarded as a suit of the nature cognizable in a Court 
of Small Causes. Held also that the registered bond of the plaintiff took 
effect as regards the property comprised in it against the defendant’s unre- 
gistered bond under sec. 50 of the Registration Act (II1 of 1877), which 
gave priority to the incumbrance created by the former bond over the in- 
cumbrance created by the latter, and this priority was not affected by the 
subsequent decrees obtained on the bonds, which only gave effect to the res- 
pective rights under the bond. The meaning of sec. 295 is that, when im- 
moveable property is sold in execution of decrees ordering its sale for the 
discharge of incumbrances, the sale- proceeds are to be applied in satisfaction 
of incumbrances according to their priority.—7 Al. 378. 


In execution of a decree against M the plaintiff attached and adverti- 
sed for sale certain property in mouza A. At that time there were pending 
proceedings in execution of two other decrees obtained against M by the 
first aud second defendants respectively. These two decrees were obtained 
on a bond executed by M, by which an eight-anna share of mouza A was 
hypothecated as collateral security ; and in execution of those decreea the 
defendants brought to sale, and themselves purchased, not an eight-anna 
share only, but the whole of monuza A, and were allowed by the Court to set 
off the purohase-money againstthe amounts due to them under their decrees. 
At the same time the plaintiff’s execution-case was struck off on 30th June 
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1880. In a suit brought by the plaintiff under sec. 295 of the Civil Prooe- 
dure Code for his share of the sale- proceeds of mouza A, in which the plain- 
tiff alleged fraud on the part of the defeudant in selling the whole mousza 
under their decrees, of which he only became aware in July 1882, from 
which time he dated his cause of action, the defendants denied the fraud, 
and contended that the suit should have been brought within a year of the 
order of the 30th June 1880:; that a set-off having been allowed to the de- 
fendants, the plaintiff was not entitled to any rateable distribution ; and 
that, if any rateable distribution were allowed, they were entitled to have 
an allowance made in respect of a Mortgage which the plaintiff held in a 
two-anna share of mouza A, which they had paid off subsequently to the 
transactious oow in question :—Held that the existence of the order of the 
30th June 1880 was not inconsistent with the plaintiff’s right, and the suit 
was therefore not barred as not having been brought within one year of that 
order :—Held also that the fact of the set-off being allowed in exercise of the 
power given in sec. 294 of the Code, instead of actual payment into Court, 
did not alter the substantial nature of the transaction, so as to render the 
purchase-money less applicable to the satisfaction of the debts of other at- 
taching creditors :— Held, further, that the defendants were not entitled to 
deduct the sum paid by them to clear off the plaintiff's mortgage, from the 
amount of the purchase-money, before the Court could determine the 
amount rateably distributable among the parties concerned. Quare.— Whe- 
ther they were even entitled to reckon the amount so paid as one of the 
claims in respect of which, with others, a rateable distribution should be 


made?—12 Cal. 499, 


The words of sec. 295 of the Code of Civil Procedure, ‘“‘ assets realized 
by sale or otherwise in execution of a decree,’ provide only for a case where, 
by the process of the Court in execution of a decree, property has become 
available for distribution amongst judgment-creditors. The words ‘‘ by sale 
or otherwise” should be construed as meaning by sale or by other process 
of execution provided for by the Civil Procedure Code.—13 Cal. 225. 


Where property belonging to A has been attached under a decree, and 
other decree-holders than the attaching creditor have applied before rea- 
lization of assets to participate in the sale-proceeds, and amongst them a 
creditor who has obtained a decree against A and B, such latter creditor is 
entitled, under sec, 295, to share in the proceeds of the sale of A’s proper- 
ty.—9 Cal. 920. 


Moneys paid into Court by sale or otherwise in execution of a decree 
are asscts from the moment of their payment into Court, and are available, 
under sec. 295 of the Code of Civil Procedure (Act X of 1877), for rateable 
distribution only amongst decree-holders who have applied for execution 
prior to that time.—6 Bom, 16 

Money paid by a judgment-debtor under arrest, in satisfaction of the 
decree against him, are not assets realized by sale or otherwise, under sec. © 
295 of the Civil Procedure Code (Act X of 1877). Sec. 295 of the Civil Pro- 
cedure Code (Act X of 1877) must be read asif the words “ from the pro- 
perty of the judgment-debtor’ were inserted after the word ‘ realized”.—6 ° 


Bom, 588, 
Application was made for execution of a decree for money against R, 
and also for execution of a decree against R and another person jointly and 


severally. Certain immoveable property belonging to R was sold in execu- 
tion of the first decree, the assets which were realized by such sale being 
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sufficient to satisfy the amounts of both decree. Such property was then” 
sold a second time in execution of the second decree. Held, under these cir- 
cumstances, that the second sale should be set aside, not being allowed 
with reference to the provisions of sec, 295 of Act X 1877.—3 Al. 579. 


An application for execution must not only have been made before the 
assets came into the hands of the Court, but must also be on the file, and 
undisposed of, to entitle a decree-holder under sec. 295 of the Code of Civil 
Procedure to share rateably in the assets realized by another decree- holder 
in execution of his decree against the same judgment-debtor, Where a rate- 
able distribution was ordered among decree-holders whose applications had 
been strock off the file prior to realization of assets: Held that it was open 


to the party eres to apply to the High Court under sec. 622 to reverse 
the order.—4 Madr. 383. 


The judge of a Court of Small Causes sitting in the exercise of his 
powers as such, and iu the exercise of his powers as a Subordinate Judge, 
is not one and the same Conrt, but two different Courts, Held, therefore, 
that the holder of a decree made by the Judge of a Small Cause Court in 
the capacity of Subordinate Judge, who had applied to such Judge acting 
in that capacity for execution of his decree, was not thereby entitled to 
share rateably, under sec. 225 of Act X of 1877, in assets subsequently 
realized by sale in execution of a decree made by such Judge in the capa- 
city of Judge of such Small Cause Court.—3 Al. 710. 


A judgment-creditor in execution of his decree attached certain pro- 
perty belonging to his judgment-debtor while Act VIII of 1859 was in 
force. This property was ultimately sold on the 9th January 1879, z.e., 
after Act X of 1877 came into operation. Two days before the sale, another 
judgment-creditor applied to have his decree satisfied out of the same pro- 
perty by a rateable distribution of the proceeds which might be realized. 
Held that the prior attaching creditor, by his attachment under Act VIII 
of 1859, acquired, tider seo. 270 of that Act, a right to have his decree first 
satisfied in full, and that he was not deprived of this right by the change in 
the law introduced by Act X of 1877, sec. 295.—3 Bom, 217. 


On the 8th July, 1890, the plaintiff Warden sued (Suit No. 382 of 1890) 
Govind Ramji for Rs. 2,237, ard on the ]8th idem obtained an attachment 
before jadgment of certain money belonging to Govind Ramji in the hands 
of the B. B.and C. I. Railway Company. On the 5th August, 1890, Warden 
gota decree in the suit for Ra: 2,008, withinterest and costs, and on the 
18th August, 1890, applied for execution. On the 24th September, 1890, 
Govind Ramji made an assignment in favour of his attorneys, Messrs, 
Wadia and Ghandy, of the fand belonging to him (expressed to be Rs. 7,818) 
in the hands of the Railway Company, subject to the attachment levied on 
the same by Warden. This assignment was intended to secure costs incur- 
red by Messrs. Wadia and Ghandyas attorneys for the defendant. Notice 
of this assignment was at once given to the Railway Company. In Febru- 
ary, 1891, the Bank of Bengal attached the sum of Rs. 7,818 in the hands 
of the Railway Company, in execution ofa decree, obtained by the Bank 
against Govind Ramjiin Sait No. 190 of 1890, and subsequently other 
creditors of Govind Ramji, who had obtained judgment against him, ap- 
plied for execution and obtained attachments on the sum in question. On 
the 26th May, 1891, under a consent order in Suit No. 382 of 1890, the 
Railway Company paid over, to the Sheriff of Bombay, the sum of Ra. 
8,084-1-0, which was the amount admitted by the Company to be due to 
Govind Ramji after making all just deduotiona. It was contended by Messrs. 
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Wadia and Ghandy that, under the above assignment, they were entitled to 
the fund assigned to them, sabject only to the claim of Warden, who 
had, at the date of assignment, already attached the said fund, and that 
subsequent attaching creditors had uo claim tothe said fund. Held, that 
the fund in question must be regarded as “ assets realized by sale, or other- 
wise, in execntion of a decree, “ within the meaning of sec. 295 of the Civil 
Procedure Code (XIV of 1882). Held, also, that under the provision of sec. 
295 the claims of the subsequent execution creditors were “ claims enforce- 
able under the attachment of S. E. Warden, within the meaning of seo. 276 
of Civil Procedure Code,” and that the assignment to Messrs. Wadia and 
Ghandy was void, as well against the claims of the creditors of Govind Ra- 
maji, who applied for execution, before the 26th Mny, 1891, as against those 
of Warden, to the funds in the hands of the Sheriff of Bombay. Held, fur- 
ther, that the attachment was not limited merely to such portion of the fund 
as covered the amount of the decree,but was a valid attachment in the form 
in which it was made, namely, on the whole fund in the hands of the Rail- 
way Company. It war argued that the attachment was actually made only 
on Rs. 6,000, and that it did not therefore include the whole fund, which 
was of larger amount, Held, that the misdescription in the order of at- 
tachment wasa mere falsa demonstratio and that the entire sum in the 
hands of the Railway Company was attached. The description of the pro- 
perty must be reasouably accurate, under the circumstances, and such, as 
with reasonablo certainty, identifies the property. If it is such it ought be 
held sufficient.—16 Bom. 91. 


The fact that a money-decree has been obtained on a bond by which 
property has been mortgaged does not destroy the lien on that property. 
It is open to a plaintiff to establish his right on the bond, as well as on the 
decree. The purport of secs. 270 and 271 of Act VIII of 1859 (with which 
sec. 295 of Act X of 1877 corresponds) is not to alter or limit the rights of 
parties arising out of a contract, but simply to determine questions between 
rival decree-holders standing on the same footing, and in respect of whom 
there is no rule for otherwise determining the mode in which proceeds of 
property sold in execution shall be distributed.—4 Cal. 29; 22 W. R., 98. 


Certain moveable property was attached in execution of decrees of the 
Small Cause Court at Ahmedabad. After the attachment, but before the 
sale of the attached property, other creditors of the same judgment-debtor 
obtained decrees against him in the Court of the Subordinate Judge at the 
same place, and applied to it for the attachment of the same property in 
execution of their decrees. The Subordinate Judge, accordingly, attached 
it by probibitory orders issned to the Judgeof the Small Cause Court. 
After the sale, the holders of the decrees obtained in the Subordinate 
Judge’s Courts claimed a rateable share in the arsets realized by the Small 
Cause Court, under Act X of 1877, sec. 295, Held that they were not en- 
titled to any share in the assets until after satisfaction of the decrees of 
the Small Cause Court.—4 Bom. 472. 


On the 22nd March 1878, the first mortgagee of certain property ob- 
tained a decree enforcing his mortgage. On the 25th March 1878, the 
second mortgagee obtained a decree enforcing his mortgage. Both decrees 
where made by the same Court. On the 20th June 1878, the property was 
put up for sale in execution of the second mortgages’s decree, The first 
mortgagee subsequently brouzhta suit for a re-sale of the property in satis- 
faction of his decree. Held that this was the only course open to him,. 
and he could not have enforced satisfaction of his decree in accordance 
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with the provisions of sec, 295 of the Civil Procedure Code, inasmuch as 
the provisions of the first and second provisoes to that section refer only 
to sales in execution of simple money-decrees, whereas the property in ques- 
tion had been sold in execution of a decree ordering its sale, and the pro- 
visions of the third proviso relate to subsequent and not prior incumbran- 
ces.— 5 Al. 566. 


One Maniklal obtained a decree against L and M for rent due from 
them, and, in execution thereof, applied for the attachment and sale of 
two houses, with their compounds and the grounds underneath them (in 
respect of which property the said rent had fallen due), belonging reapec- 
tively, one to each of his judgment-debtors. The properties were, accord- 
ingly, sold on 28rd July 1879, and the sale-proceeds handed over to Manik- 
lal. In the meantime, on the 18th February 1879, D, a judgment cre- 
ditor of M under a money-decree, applied for the attachment and sale of 
the same immoveable property (excepting the houses) of his judgment- 
debtor, which had been previously attached under Maniklal’s decree for 
rent. On the realization of the sale-proceeds, D applied, under Act X of 
1877, sec. 295, for a rateable proportion of the assets roalized by the sale 
of M’s property in execution of Maniklal’s decree. Held that D was not 
entitled to such rateable proportion of the assets.—4 Bom, 429. 


The salary of a karkun, who was employed in tne Second-class Sub- 
ordinate Judge’s Court of Anklesvar, was attached, inexecution ofa decree 
of the First-class Subordinate Judge’s Court of Surat, by an order issued 
by the Surat Court, directing the Anklesvar Court to stop and remit, 
every month, a moiety of the said karkun’s salary to itself (the Surat 
Court) until satisfaction of the decree. While the decree of the Surat Court 
was thus in course of execution, another judgment-creditor of the kar- 
kun, who had obtained a decree in the Anklesvar Court, applied to it 
for a rateable distribution of the moiety between himself and the Surat de- 
cree-holder, under sec. 295 of the Civil Procedure Code, Act X of 1877, 
Held that the application was not sustainable, inasmuch as the decree of the 
Surat Court was being executed by itself, and not by the Anklesvar Court, 
to which the order of the attachment was sent as the head of a department, 
or as “‘ the officer whose duty it was to disburse the salary,” and not as the 
Court executing the decree of another Court. Jetha Madhavjiv, Najeralli 
Abhrahbnji (I. L. R., 4 Bom. 472) followed,—5 Bom. 198. 


Where two mortgageea, in execution of their several decrees, attached 
the same property, of which a moiety, without further specification, was 
respectively mortgaged to each of them, and subsequent to the attachments 
the property was sold in execution of one of the decrees: Held, that not- 
withstanding the whole interest of the mortgagor was intended to be sold, 
the purchaser took one of the moieties subject to the lien of the unsatisfied 
mortgagee, and that omission or neglect on the part of the Court executing 
the decree to give specific direction as provided by clause (b) of sec. 295 of 
the Civil Procedure Code did not prejudice the rights of the unsatisfied 
mortgagee or discharge his encumbrance.—10 Cal. 567. 


See I. L. R.,6 Cal. 663, noted under sec. 276 ; 4 Bom, 429, noted under 
sec. 266 ; 7 Cal. 553, noted under sec. 272; 7 Cal. 34, noted under sec, 
274; 6 Al. 255, noted under sec. 234 ; 6 Bom. 570, noted under sec. 294: 
> Madr. 123, noted under sec. 294; 15 Cal. 202, noted under sec. 213; 
10 Madr. 57, noted under sec. 311; 15 Madr. 345, noted under sec. 223, 
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(6) Rules as to Moveable Property. 


296. If the property to be sold a negotiable instrument or & 
Rules as to negotiable Share in any public Company or Corpora- 
instraments and shares in tion, the Court may, instead of directing 
y pepe: Companies: the sale to be made by public auction, 


authorize the sale of such instrument or share through a broker 
at the market-rate of the day. 


Note.—This section applies to Provincial Small Cause Conrts. ; 
297. In the case of other moveable property, the price 
Payment for other move- Of each lot shall be paid for at the time 
able property sold. of sale, or as soon after as the officer 
holding the sale directs, and, in default of payment, the pro- 


perty shall forthwith be again put up and sold. 
On payment of the purchase money, the officer holdin 


the sale shall grant a receipt for the same, and the sale sh 


become absolute. 
Wotes. 

This section applies to Provincial Small Cause Courts, 

Under the Code of Civil Procedure (Act XIV of 1882) it is intended 
that a sale of moveable property attached in execution of a decree should 
ordinarily be held in some place within the jurisdiction of the Court order- 
ing the sale. Good and sufficient reasons must be shown for directing 
otherwise. Where the only ground urged for directing a sale outside the 
Court’s jurisdiction was that the property would probably fetch a better 
price, and it was found by the Court that a fair sale could be had on the 
spot, held that no sufficient reason was shown for departing from the usual 
practice. A judgment-debtor died. His widow was thereupon placed on 
the record as his legal representative. In the execution-proceedings which 
followed, the widow made an appeal to the High Court against a certain 
order passed by the Court execating the decree. To this appeal, a person 
alleging himself to be the adopted son of the deceased judgment-debtor ap- 
plied to be made a party. The widcow opposed the application, denying the 
fact of the adoption. Held that, whether the applicaut was or was not the 
adopted son of the deceased judgment-debtor, there was no objection to en- 
tering his name on the record if the decree-holder consented, as it tended 
to his security that this should be done. The appheant was accordingly 
made a co-appellant with the widow.—I. L. B., 13 Bom. 22, 

See I. lL. R., 7 Cal. 387, noted under sec, 293. 

298. No irregularity in publishing or conducting the 
: ., sale of moveable property shail vitiate 
Irregularity not to viti- : ss 
ate sule of moveable pro. the sale ; but any person sustaming any 
perty, but any person ia- injury by reason of such irregularity at 
jared may sue. : P 
the hand of any other person may in- 
stitute a suit against him for compensation, or (if such other 
person be the purchaser) for the recovery of the specific pro- 
perty, and for compensation in default of such recovery. 
140 
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Wotes. 

This section applies to Provincial Small Cause Courts. 

A sale in execution of decree transfers to the purcbaser nothing more 
than the rights and interests of the judgment-debtor at the time of attach- 
ment and sale; and sec. 252 of Act VIII. of 1859 does not prohibit an en- 
quiry into the extent of those rights, or declare the owner of property, at- 
tached in execution of a'tdecree passed against a third party, incompetent to 
agsert his claim by suit. The sale of moveable property, belonging to a 
third party, in execution of a decree, is not a mere irregularity within the 
meaning of sec. 252, and the owner of the property so sold is entitled to sne 
for its restoration or for damages.—6 N.-W. P. H. C. R., 252. 

299. When the property sold is a negotiable instru- 

Delivery of moveable ment or other moveable property of 

property actually seized. which actual seizure has been made, the 
property shall be delivered to the purchaser. | 


Wote.—This section applies to Provincial Small Cause Courts. 


300. When the property sold is any moveable property 
ae to which the judgment-debtor is entit- 
elivery of moveable 1 . ° 

prorerty to which judg- led subject tothe possession of some other 

ment-debtor entitled sub- person, the delivery thereof to the pur- 
ject to lien. ee ° 

chaser shall be made by giving notice to 

the person in possession, prohibiting him from delivering pos- 

session of the property to any person except the purchaser. 
Wot®.—This section applies to Provincial Small Cause Courts. 


301. When the property sold is a debt not secured by 
Delivery of debts andof 2 negotiable instrument, or is a share in 
shereain publicCompanies. gny public Company, the delivery there- 
of shall be made by a written order of the Court prohibiting 
the creditor from receiving the debt or any interest thereon, 
and the debtor from making payment thereof to any person 
except the purchaser, or prohibiting the person in whose name 
the share may be standing from making any transfer of 
the share to any person except the purchaser, or receiving 
payment of any dividend or interest thereon, and the mana- 
ger, secretary, or other proper officer of the Company from 
permitting any such transfer or making any such payment to 
ahy person except the purchaser. 
Notes. 
This section applies to Provincial Small Cause Courts. 
See I, L. B., 10 Madr, 194, noted under sec. 268. 


302. Ifthe endorsement or conveyance of the party in 
Trausfer of negotiable Whose name a negotiable instrument or 
instruments and shares. a share in any public Company is stand- 
ing is required totransfer such instrument or share, the Judge 


wv 
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may endorse the instrument or the certificate of the share, 
or may execute such other document as may be necessary. 


The endorsement or execution shall be in the following 
form or to the like effect :—‘“‘ A. B., by C. D., Judge of the 
Court of (or as the case may be); in asuitby EZ FagainstA. B.” 


Until the transfer of such instrument or share, the Court 
may, by order, appoint some person to receive any interest 
or dividend due thereon, and to sign a receipt for the same ; 
and any endorsement made, or documeut executed, or receipt 
signed, as aforesaid, shall be as valid and effectual for all pur- 
poses as if the same had been made or executed or signed by 
‘the party himself. 


Note.—This section applies to Provincial Small Cause Courts. — 


303. In the case of any moveable property not herein- 
Vesting orderin case of before provided for, the Court may 
other property. make an order vesting such property in 
the purchaser or as he may direct ; and such property Shall 
vest accordingly. . 
Wote.—This section applies to Provincial Small Cause Courts. 


(¢c) Rules as to Immoveable Property. 
304. Salescf immoveable property in execution of a 
What Courts may order Gecree may be ordered by any Court 
of land. other than a Court of Small Causes. 
Note. 

A shikmi ghatwali tenure, held under the superior ghatwal, is not 
liable to be sold in execution, vor are its proceeds liable to attachment for 
satisfaction of the debt due from its holder.—I, L. R., 9 Cal. 388. 

305. When an order for the sale of immoveable pro- 
Postponement of saleof Perty has been made, if the judgment- 
land to enable defendant debtor can satisfy the Court that there 
to raise amount of decree. is reason to believe that the amount of 
the decree may be raised by mortgage or lease or private sale 
of such property, or some part thereof, or of any other immo- 
veable property of the judgment-debtor, the Court may, on 
his application, postpone the sale of property comprised in the 
order for sale, for such period as it thinks proper, to enable 
him to raise the amount. 
In such case the Court shall grant a certificate to the 
Certificate to judgment. judgment-debtor authorizing him, within 
-debtor- a period to be mentioned therein, and 
notwithstanding anything contained in section 276, to make 
the proposed mortgage, lease, or sale: provided that all moneys 
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_ le under such mortgage, lease, or sale, shall be paid into 
Court, and not to the judgment-debtor : 


Provided also that no mortgage, lease, to sale under this 
section, shall become absolute until it has been confirmed by 


the Court. 
Note. 


The sale of immoveable property to the highest bidder for a price 
which subsequently appears to be too low is not a material irregularity in 
publishing or conducting the sale. A decree-holder or a jadgment-debtor 
cannot apply to set aside a sale en the ground of the price realized being 
too low. Under sec. 314 of the Code of Civil Procedure (XIV of 1882) the 
Civil Court cannot, upon or without application, refuse to confirm asale on 
the gronnd that the price bid is too low.—I. L. R., 8 Bom. 424. 

306. On every sale of immoveable property under this. 

Deposit by purchaser of Chapter, the person declared to be the 

immoveable property. purchaser shall pay, immediately after 

such declaration, a deposit of twenty-five per centum on the 

amount of his purchase-money to the officer conducting the 

sale, and, in default of such deposit, the property shall forth- 
with be put up again and sold. 

Notes. 

We do not consider that the commencement of a Court-sale, prior to 
the expiry of the thirtieth day or any delay in making the deposit required 
by seo, 306 or the adjournment of the sale from time to time without snffi- 
cient ground, is more than a mere irregularity.—I. L, R,, 14 Madr. 227. 

The person declared to be the purchaser of property put up for sale in 
execution of a decree did not, as required by sec, 306 of the Civil Procedure 
Code, pay a deposit of twenty-five per centum on the amount of his pur- 
chase immediately after such declaration, but on a date subsequent to the 
date on which the property was put up for sale. Held that there was no 
sale at all.of the property.—5 Al, 316. 

A co-sharer in undivided immoveable property, of which a share is sold 
in execution of a decree, does not, under Act X of 1877, sec. 310, acquire 
the right of pre-emption as against a stranger to whom such share has 
been knocked down, by merely asserting such right at the time of sale, and 
falfilling the conditions of sale required by secs. 306 and 307 of that Act. 
He must bid atthe sale, and as high as the stranger, before he can ac- 
quire a right of pre-emption under that section.—2 Al. 850. 

See I. l. B., 7 Cal. 337, noted under sec. 293 ; 12 Madr. 454, noted 


under sec, 244. 

- 307. The full amount of purchase-money shall be paid 
sete ae ee ae ect by the purchaser before the Court closes. 
leas at tas ’ on the fifteenth day after the sale of the 
roperty, exclusive of such day, or if the fifteenth day be a 

Sunday 3 other holiday, then on the first office-day after the. 
aY>. 
2.—Seo I. L, R., 2 Al, 850, noted under sec, 306, 
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308. In default of payment within the period mentioned 
Procedure in default of in the last preceding section, the deposit, , 
payment. after defraying the expenses of the sale, 
shall be forfeited to Government, and the property. shall be 
re-sold, and the defaulting purchaser shall forfeit all claim to 
the property, or to any part of the sum for which it may sub- 


be sold. 
sequentiy be so aoa 


Under the rules of the High Court, dated 2lst Jane 1882, a payment 
into the Government treasury is equivalent to a payment into Court for 
the purposes of sec. 308 of the Code of Civil Procedure, 1882,—I. L. R., 7 


Madr. 211. 
See I. L. R., 7 Cal. 337, noted under sec, 293. 


309. Every re-sale of immoveable property, in default 
Notification on re-saleot Of payment of the purchase-money within 
immoveable property. the period allowed for such payment, 
shall be made after the issue of a fresh notification in the 
manner and for the period hereinbefore prescribed for the sale. 
Note.—See I. L. BR., 12 Madr. 454, noted under sec. 244. 
310. When the property sold in execution of a decree 
é is a share of undivided immoveable pro- 
o-sharer of share of 
perty, and two or more persons, of whom 


undivided estate sold in ) i 
execution to have prefer- One is a co-sharer, respectively advance 


eee eee the same sum at any bidding at such sale, 
such bidding shall be deemed to be the bidding of the co-sharer. 
Notes. 


Sec. 14 of Act XXIII. of 1861 is not applicable to permanently settled 
estates in Sylhet, nor to estates in any district of Bengal, unless extended 
thereto, When property is sold by public auction at a sale in execution of 
a decree, and the neighbour or partner has the same opportunity to bid 
for the property as other parties present in Court, the law of pre-emption 
does not apply. —1. B. L. B., (A. ©.) 105; 11 W. R., 165. 

A pre-emption suit is not barred by the fact that the property in suit 
had heen the subject of confiscation.—1 N.-W. P. H. C. R., Pt. II., p. 35 ; 
Ed, 1873, 93. 

Where the rights of a judgment-debtor in a putieedaree estate were sold 
at auction in execution of decree, and bid for by the son of the judgment- 
debter who gave the name of his father-in-law, to whom the property was 
knocked down (and who was not a co-parcener in the estate), as the actual 
purchaser, such father-in-law subsequently waiving his claim as auction- 
eee in favour of the judgment-debtor, held under sec. 14 of Act 

XIII. of 1861 that the property had been knocked down to a stranger, and 
that the right of pre-emption attached in favour of the person entitled there- - 
to on such sale, he having done all that was necessary to assert his claim. 
—Z N.-W. P. H. C. R., 200. Y 

It is the practice of the Courts to allow claims to pre-emption to be as 
serted on the grounds both of contract and custom.in one and the same suit. 


WW. 
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Where two co-sharers entitled to pre-emption in certain villages associ- 
ated strangers with them in the purchase of such villages and other landed 
property, held that they must be regarded in the light of total strangers in 
respect of the whole of the property included inthe sale-deed, and tbat a 
note at the foot of the sale-deed, mentioning the interest severally purchased 
by each of the vendees, will not entitle them to retain the shares respec- 
tively purchased by them.—2 N.-W. P. H. C, R., 343. 


. Where a Hindu father made a partition uf his property among his sons, 
reserving to himself an interest in one village, which, upon his death, was 
to be divided among his sons, held that during the father’s lifetime no son 
could claim a right of pre-emption in respect of the village so reserved by 
the fatber.—-2 N.-W. P. H, C. B., 434 

Where the terms of the wajib-ul-urz are that the property before sale 
to a stranger must be offered to the co-sharers, such offer must be made 
to each and every one of such co-sharers.—-3 N.-W. P. H.C. R., 42. 


A claim for pre-emption under sec. 2 of Act I of 1841 is sustainable in 
respect of an imperfect putteedaree tenure.—3 N.-W. P. H. C. R., 125. 

When, by the express terms of a wajib-ul-urz, its operation is limited 
to the period of the settlement, a right of pre-emption created by it cannot 
be enforced after the expiry of that period, unless a provision has been 
made for that purpose, or the operation of the wajib-ul-urz has been exten- 
ded by the agreement of the parties.—4 N.-W. P. H.C. R., 13. 

It appeared from the settlement wajib-ul-urz that the lands in a cer- 
tain mouzah were held in the following manner: that is to say, the co- 
sharers had divided them into puttees, and each putteedar realized the rent 
of proceeds of his own separate holding, and his share of the rent of the 
common lands, and paid his own quota of revenue separately. Held that the 
tenure came within the definition of a puticedaree estate contained in sec. 
2 of Act I of 1841. A share in the mouzah having been put up for sale in 
the execution of a decree, and knocked down to the defendant, a stranger, 
the plaintiff, a co-sharer of a share, was held to be entitled, under the pro- 
visions of sec. 14 of Act XXIII. of 1861, to take the share.—6 N.-W. P. 
H. O, B., 243. 

It is incumbent on an officer conducting a sale, in execution of decree, 
of land, which is a share of a putteedaree estate paying revenue to Govern- 
ment, as defined in sec. 2 of Act I. of 1841, to take notice of a claim made 
by a person under the provisions of sec. 14 of Act XXITIT. of 1861, and to 
receive the purchase-money as a fulfilment of the conditions of the sale, 
eubject to any question which may be raised by any party interested in the 
eale as to the claimant’s title to advance the claim. When the whole of 
the purchase-money has been paid by the claimant within due time, the 
Court execating the decree, unless it is satisfied that he has no right to 
advance the claim, cannot treat the payment by him asa nullity, but must 
accept it asa fulfilment of the conditions of the sale respecting the pur- 
chase-money, and the sale is not defeasible by the failure of the bidder to 
complete the deposit of the purchase-money. The sale to the claimant can- 
not become absolute until it has been confirmed, and until it has become 
absolate he cannot maintain a suit for possession. If the claimant has fal- 
filled the conditions of sale, and his right is clear, the Court executing the 
decree is bound to give effect to that right.—6 N.-W, P, H. C. B., 272. 

If a person claiming pre-emption under the provisions of sec. 14 of Act 
XXIII. of 1861 falfils the conditions of sale respecting the deposit of the 
purchase-money, the sale cannot be held yoid merely by the failure of the 
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person to whose bid the property was knocked down also to complete the 
deposit. All that the claimant is bound to do is to establish that he is a 
putteedar within the meaning of the section in the estate of which the pro- 
perty sold forms part, and that he has fulfilled the conditions of sale. If 
he establishes this, the sale must be confirmed iu his favour, unless some 
irregularity in publishing or conducting the sale is shown which would 
justify the setting aside of the sale, The conditions of pre-emption under 
the Mahomedan Law do not.apply to a claim brought under the section,— 
6 N.-W. P. H. C. R., 289. 

The wajib-ul-urz of a village contained this clause regarding the trans- 
fer of shares by sale or mortgage, vzz.: ‘* Whenever a shareholder intends to 
transfer his rights, his nearest co sharer shall be first entitled to purchase 
the same, and on his refusal the other sharers in the thoke, and on their re- 
fusal, sharers in other thokes will be entitled.” S, the proprietor of a 4. pies 
share in one thoke, and of a 9.pies share in another thoke, sold both shares, 
together with a bungalow, garden, and factory, situated on the land com- 
prised in the 4-pies share, for Rs. 10,000 to T and others, shareholders in 
the ¢hoke containing the 9-pies share. D and others, shareholders in the 
thoke containing the 4-pies share, sued to obtain possession of that share 
and the bungalow, garden, and factory, claiming the right of pre-emption 
uader the wajib-ul-urz, on payment of a proportionate part of the purchase- 
money, which they estimated at 4-13ths of that sum, calculating the num- 
bers of pies sold. It was held (in accordance with the opinion of the Full 
Bench) that the plaintiffs were entitled to claim the right of pre-emption 
in respect of the 4-pies share to the exclusion of the 9-pies. It was also held 
that the right of pre-emption did not extend to the bungalow, garden, and 
factory. The fact that S, the vendor, acquired the bungalow, garden, and 
factory under a claim of pre-emption, did not estop him from pleading that 
the right of pre-emption did not extend to such property. Instead of adopt- 
ing the plaintiff’s mode of calculating the price payable for the property 
claimed, the lower Courts should have ascertained separately the value of 
the several properties sold.—7 N.-W. P. H. C. B., 38. 


A suit by a person claiming possession by right of pre-emption, under 
the provisions of sec. 14 of Act XXIII of 1861, of a share sold in the exe- 
cution of a decree, was held to be premature and unmaintainable. The claim- 
ant should have sued to set aside the order of the Court confirming the sale 
‘in favour of the auction-purchaser, and to have himself declared entitled to 
the pre-emption of the property, and to be substituted for the auction-pur- 
chaser as its purchaser.—7 N.-W. P. H. C. R., 97. 


A person holding a share in a putteedaree estate as mortgagee is not in 
® position which gives him a right of pre-emption, under the provisions of 
sec. 14 of Act XXIII. of 1861, in respect of a share inthe estate sold in 
execution of a decree ; nor does he obtain such a position because a share in 
the estate has been put up for sale and knocked down to him.—7 N.-W. P. 
H.C. R., 281. 

Held by a Full Bench, in concurrence with the lower Court, that the 
proper construction of the words ‘‘ Shikmi Showkayan ”’ used in a clause 
of the administration-paper was that they gave a preference to shares in 
the thoke over those who were merely sharers in the village.—Agra H, ©, 
‘R., (CF. B.) 171 ; Ed. 1874, 128. 

Where Government confiscates the share of a convict, and sells it for 
valuable consideration, the co-sharers have a right to claim such share by 
right of pre-emption on euch sale, and the condition in the wajib-ul-arz is 
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binding on Government as much as it was on the original owner, Govorn- 
ment acquiring the share subject to the same condition as the former held 
it.—1 Agra H,. C. R., 88. : 

Where the wajib-ul-urz provided that, in cases of transfer by ‘“ sale, 
&e.,” the co-sharers would have a preferential right to the same, held that 
the co-sharers were entitled to claim by right of pre-emption to take over 
an usufactuary lease which was made for the term of eight years.—1 Agra 
H. ©. &,, 101. 

A share in a-mouzah together with the dwelling-house of the proprietor, 
was exchanged for a share and dwelling-house in another mouzah. Held 
that the transaction being an exchange of property for property was a sale, 
and that the right to purchase the land, but not the house, was claimable 
by a co-sharer by right of pre-emption. The consideration payable by the 
pre-emptor ia the estimated value of the property given in exchange, and 
not that of the property claimed.—1l1 Agra H. oO. R, 144. . 

Held that the plaintiff, having refused to purchase at the sum actually 
given, could not come into Court and ask for a conditional decree, which 
is given in cases where a higher price than was actually paid has been 
rae hae have been paid to the prejadice of the pre-emptor.—1 Agra H. 

. R., 265, 

Held that the plaintiff, who had a preferential right to purchase, and 
had no opportunity offered him, had a right to enforce those conditions, a 
compliance with which was essential before alienation to others.—1 Agra 
H.C. R., 274. 


Held that the person in whose favour a preferential right of purchase 
is stipulated for by the terms of the wajib-ul-urz is entitled to a decree if 
he comes forward and claims his right, without unreasonable delay, after 
he hears that a sale has been made without any tender to him, although 
he may not have proved especially that he has fulfilled all the conditions 
required in the case of a claim of pre-emption under the Mahomedan Law 
of Shuffa.—1 Agra H. C. R., 278. 

Where the decree-holder purchased the rights of his judgment deb- 
tors sold at auction in satisfaction of his own deoree, but, having received 
the amount of the decree, re-sold the property to the judgment-debtors 
before the confirmation of the sale, Aeld that the transaction did not amount 
to an alienation such as would give a right to the co-sharers of the debtors 
to exercise the right of pre-emption under the terms of the wajib-ul-uara. 
—2 Agra H, C. ., 1. 

Where the wajib-ul-urz provided that alienation should be first made 
to brethren of common ancestor, and then to the other sharers of the 
putti, held that the brethren in whose favour the first right of pre-emption 
was secured must be construed to be brethren who were sharers in the 
pautti.—2 Agra H. C. R., 31. 


Where a resumed maafee “chuck” was alienated by the holder there- 
of, and « preferential right te take it was claimed by a sharer in the 
semindari under the terme of the wajib-ul-arz agreed to by the co-sharers 
at the time of settlement, and to which the holder of the ‘‘chuck’”’ was no 

y, Aeld that such alienation was not an alienation of a share within 
the meaning of the wajib-ul-urs ; that the bolder of the “chuck” could 
neither confer on its possessor a right of pre-emption, nor subject his estate 
to such right in the event of alienation.—2 Agra H.C. R., 35. 

Heid, on.the eonstreotion of the wajib-ul-urs, that the stipulating that | 
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alienations should be made with the consent of all the aharers did not 
stipulate for the existence of pre-emption, and that the claim based on 
that was untenable.—2 Agra H.C. R, 37 and 74, 

Held that the conditions of the wajib-ul-urz do in no way confer on 
any person under disability a right of alienation which he does not other- 
wise enjoy.—2 Agra H.C. R., 85. 

Held that a provision in the wajib-ul-urz securing a right of pre-emp- 
tion to the sharers in cases of sale or mortgage was not applicable to 
transfer by lease, which was not such an alienation as was contemplated 
by the terma of the wajib-ul-urz, viz., alienation or transfer of proprietary 
right.—2 Agra H. C. R., 99. 

Where there is imperfect partition, viz., where the land is divided, 
but the joint liability to the Government remains, and the property is not 


made into separate mehails, the right of pre-emption is not lost.—2 Agra 
H.C. R., 252. 


Where a plot of land formerly held rent-free situate in a pure 
zemindari estate is sold, at auction, held that the claim of preferentail pur- 
chase under sec. 14, Act XXIII of 1861 would not lie, as the estate was 
not a puttidari estate within the mea:ing of sec. 2, Act I of 1841.—2 Apra 
H.C. R., 280. 

Where shares in a mouzah were by arrangement between the parties 
made over to a manager upon trust to pay part of the profits to the deb- 
tors of the transferors, and the residue of the profits to the transferors, who 
bound themselves not to alienate until the debts were paid, held that it 
was not such altenation as would confer on the plaintiff a right of pre- 
emption under the wajib-ul-urz.— 2 Agra H.C, R., 328. 


Held that a pre-emptor is not precluded from claiming the property 
by right of pre-emption because he opposed thé mutation of names only on 
the ground that the vendor was not in possession,—2 Agra H.C. B., 348. 

Where the terms of the wajib-ul-urz recognize the right of each sharer 
to sell without the consent of the others, but limit that right so far as to 
Zive preference or right of refusal to the co-sharers, the sale to astranger 
can only be good and valid on proof of offer being made and refused by 
the co-sharers.—3 Agra H.C. R., 3. 

Held that a preferential right to purchase is not lost morely by the 
inclusion of the names of the sons of the purchaser in the sale-deed, if it 
be proved that the actual purchaser was the father, and the names of tho 
sons were included in accordance with the prevailing usage, without any 
intention to defraud the other co-sbarers.—-3 Agra H. C. R., 25. 


Held that a claim for pre-emption would not lie against the pur- 
chaser of a confiscated property sold by the revenue authorities.—3 Agra 
H.C. R., 70. 


Exercise of right of pre-emption allowed in respect of a kotee and 
golah, as it was proved that according to local usage and custom such pro- 
perties were subject to pre-emption.—-3 Agra H. C. R., 179. 

Held on the construction of a wajib-ul-arz that the word “intiqual,” 
not only signifies an absolate transfer, but also applies to conditional sales 
and usufructuary mortgages.--3 Agra H.C. R., 396. 

In a puttidari village the sharers in each putti have a preferential 
claim to the right of pre-emption in that putti.—1 W. R., 233. 

A party alleging a right of pre-emption in respect of property which 
is the subject of a conditional sale is bound te make his claim immediate- 
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ly on the expiry of the year of grace mentioned in the notice of foreclo- 
sure.—6 W. B., 116, ra 

A claim to mesne-profits due before the date on which a right to pre- 
emption arose cannot form the subject of pre-emption.—7 W. R., 117. 

A re-sale cannot destroy the right of pre-emption ina property, the 
Bale of which is admitted by the vendor.—7 W. R., 206. 


A person claiming to exercise his right of pre-emption must take the 
bargain as it was made. Any apportionment of the purchsse-money is al- 
together iHegal.—7 W. B., 210. 

Pre-emption applies only to sales. A lease in perpetuity, with a rent 
‘(however small) reserved, is not a sale, and cannot therefore be the subject 
of pre-emption.—8 W. R., 106. 

Properties bearing separate numbers in the Collector’s rent-roll are 
separate estates in the legal sense of the word “ estate ” implying such a 
separation as bars a claim to pre- emption on the ground of coparcenary.— 


14 W. R., 476. 


The provisions of sec. 310 of Act X of 1877 are not applicable in a case 
where the property sold, is not a share of undivided immoveable property, 
but the rights and interests of a mortgagee in such a share.—-I.L.R.,3 Al.15. 


_ A share of undivided immoveable property was put up for sale in exe- 
cution of a decree, and was knocked down to M. Before it was knocked, 
down to him, A, the decree-holder, who had obtained permission to bid for 
and purchase such share, and who was a co-sharer of such share, bid the 
same sum as that for which if was knocked down to M, claiming the right 
of pre-emption. The Court executing such decree subsequently made an 
order confirming the sale of such share in favour of A, M appealed, impu- 
gning the propriety of the confirmation of the sale in favour of A. Held 
that such appeal would not lie.—3 Al. 674. 


A person claiming to be a co-sharer in certain undivided immoveable 
property, a share of which had been sold in execution of a decree, objected 
to the confirmation of the sale in favour of the person recorded as the 
auction-purchaser, and prayed that it might be confirmed in his favour, 
with reference to the provisions of sec, 310 of the Civil Procedure Code. The 
Court disallowed the objection, and confirmed the sale in favour of the auc- 
tion-purchaser. The objector thereupon applied to the High Court for re- 
vision of the order of the lower Court under sec. 622 of the Civil Procedure 
Code. Held that, having been allowed to object to the confirmation of the 
sale, and treated as a party to the proceeding held therein, it was compe- 
tent for him to make such application, notwithstanding that he was not one 
ofthe persons mentioned in sec. 311 of the Code ; that there being no 
appeal in the case, so far as he was concerned, the High Court was com- 
petent to entertain the application under sec, 622 of the Code ; but that, 
as he was not one of the persons who was competent to avail himself of the 

rovisions of sec. 311, he had no locus stand: to justify his application to the 
fower Court, and the application for revision must therefore be dismissed.— 


5 Al, 42. 
See I. L. R., 2 Al. 850, noted under sec. 306. 
f * 
aap lieation Go:beu aide 311. The decree-holder, or any 
sale of land on ground of person whose immoveable property has 
ereean aay: been sold under this chapter, may apply 


Sec. 311.) CIVIL PROCEDURE CODE. 3123 


to the Court to set aside the sale on the ground of a material 
irregulayjty in publishing or conducting it; 

but no sale shall be set aside on the ground of irregula- 
rity unless the applicant proves to the satisfaction of the 
Court that he has sustained substantial injury by reason of 


such irregularity. 
Notes. 

In execution of a decree, the defendant caused a decree of the plain- 
tiff awarding him Rs. 925 to be attached, and under sec, 236, Act VIFE. of 
1859, caused the prohibitory order to be fixed in a conspicuous part of the 
Court-house, and copies thereof to be delivered to the judgment-debtors. 
The decree was subsequently sold by auction, and the defendant purchased 
it for Rs. 20. On special appeal by the plaintiff, upon the ground thatthe 
sale was irregular, as the prohibitory order had not been served upon him, 
held that the prohibitory order having been, in accordance with the provi- 
sions of sec. 236, Act VIII. of 1859, was legal and regular, Held that the 
Court executing the defendant’s decree ought not to have sold the plaintiff's 
decree, but should have, under sec. 243, appointed a manager to enforce 
the plaintiff’s decree. That a decree-holder ought not to be allowed' to bid 
and purchase af a sale in execution of his decree without an order of Court 
previously obtained upon notice to the jadgment debtor. Practice of Eng- 
lish Courts regarding sale in execution of decrees discussed,—3. B, L. B., 
(A. C.)} 320 ; 14 W. R., 406 note. 


The plaintiff, as mauager of the estate of her husband, a lunatic, ob- 
tained a decree, and attached and became the purchaser of the lands of the 
defendants in execution of the decree. The Judge required her to give secu- 
rity for the proceeds of the sale before he would allow actual possession to 
be given to her. The sale was confirmed, but several months elapsed be- 
fore she found security, and meanwhile the same lands, were attached and 
purchased by other creditors under another decree against the said debtor, 
and possession was given to them. Held (reversing the decision of the High 
Coart) the title of the plaintiff must prevail. The security was ordered for 
the protection of the lunatic against misappropriation by his manager ; it 
was nota proceeding affecting the judgment-debtor, The second sale ought 
not to have been ordered orconfirmed. Under the Code of Civil Procedure, 
property may be attached without view to immediate sale. A Court has 
power to send its decree for concurrent execution into several places, al- 
though in its discertion it may refuse to exercise such power.— 10 B. L. R., 
214; 17 W. R., 289 ; 14 Moore’s I. A. 529. 

It cannot be laid down as a general proposition of law that under no 
circumstances can a sale in execution of a decree be set aside as against a 
bona fide purchaser for valuable consideration and without notice. In a@ 
suit brought to set aside such a sale, it is for the Court to determine whether 
it will be in accordance with the principles of justice, equity, and good 
conscience, that the sale ought to be set aside or not,—B. li. R., Sup. Vol., 
911; 58.C.9 W. R., 196. 

On application by the judgment-debtor tothe Principal Sadr Amin 
to set aside the sale by auction of a house, in execution of a decree, on the 
grounds of material irregularities in publishing and conducting the sale, 
from which the applicant sustained snbstantial injury, the objections were 
disallowed as untenable, and the sale confirmed, But the District Judge, 
on appeal, set aside the sale for a ground on which ho had no authority to 
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interfere. On petition to the High Court by the purchaser of the house, 
held that the order of the Judge must be set aside as illegal, and the original 
order confirming the sale allowed to stand.—3 Bom. H. C. R., (A. C.) 110. 


The inam village of Chandanpuri was sold by auction under a decree. 
The notice of sale stated that the sale would begin either at Maligain or at 
Chandanpuri, and be completed at Maligam. /feld that the notice of sale 
was sufficiently certain. An auctioneer who sells under a decree has power 
to adjourn the sale from time to time (upon giving proper notice), but 
whether he does so or not is a matter in his own discretion. The practice 
of karkuns reading aloud notices of liens on property about to be sold by 
auction is objectionable, but, in the absence of proof that the value of the 
property has been thereby deteriorated, it is not such an irregularity as will 
Witiate the sale.—4 Bom. H, C, BR’, (A. C.) 164. 

A sale in execution of a decree is not invalidated by the fact that the 
balance really due is overstated, there bcing no other irregularity in the 
sublication and conduct of the sale.—1 N.-W. P. H.C. R., Pt. IL, p.1; 

d. 1873, 61. 


Where objections to sale-proceedings are presented by judgment-deb- 
tors, the Court ought to make a careful investigation into the civeumstances 
attending such sale, and not rely on the mere report of a nazir. Each objection 
should be taken up separately and determined specifically, and the reasons 
for the finding duly recorded.—2 N.-W. P. H. C. R., 142. 


An auction-sale under a decree can only be set aside for some material 
irregularity by which substantial injury has been sustained. Whore asale 
was fixed for the 20th November, but delayed until the 22nd without any 
erder of postponement, or any fresh proclamation of the day of sale, there 
is a prima facie case of injury to the party whose property was sold, Sucha 
postponement is in contravention of the provisions of sec. 249 of Act VIII 
of 1859, as, when a sale is postponed, thore must be fresh proclamation of 
the sale and date when it is to take place,—2 N.-W. P. H.C. R., 143. 


The High Court passed an order postponing a sale is execution of a 
decree, which order arrived at the Collector’s office the} day after the sale. 
Held that the publication of the sale was irregular, as the order of post- 
ponement invalidated the notification of sale.—4 N.-W. P. H. C. R., 135. 


The circemstance that property was sold in execution of a decree below 
its proper value, and that few persons attended the sale, is not sufficient to 
vitiate the sale.—5 N.-W. P. H.C. R., 19. 


The High Court has no power to entertain a special appeal from an 
order passed in regular appeal by a Judge setting aside a sale in execution 
and reversing the order of a Munsif eonfirming such a sale.—5 N.-W. P, 
H.C. BR., 19. 


A Jadge cannot order a Subordinate Judge to postpone a sale in a case 
pending before the Court of the latter officer. An application by a Collector 
under sec. 249 of the Code of Civil Procedure for the postponement ofa 
sale in the execution of a decree of land paying revenue to Government 
should not be granted, where it is not alleged that satisfaction of the decree 
might be made within a reasonable period by a temporary alienation of the 
tand.—d5 N.-W. P. H. C. BR., 177. 

A sale in execution of decree transfers to the purchaser nothing more 
than the rights and interests of the judgment-debtor at the time of attach- 
ment and sale; and sec. 252 of Act VIII. of 1859 does not prohibit an 
enquiry into_the extent of those rights, or declare the owner of property, 
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attached in execution of a decree passed against a third party, incompetent 

to assert his claim by suit. The sale of moveable property, belonging to @ 

third party, in execution of a decree, is not a mere irregularity within the 

meaning of sec. 252, and the owner of the property so sold is entitled to 

ve for its restoration or for damages.—6 N.-W. P. H. C. R., 252 ; 9 W. 
. 118. 

When a Court executing a decree passes an order postponing a sale, 
and the sale takes place notwithstanding, in consequence of the order arri- 
ving too late, the Court is justified in setting aside the sale on the ground 
of irregularity, and its order doing so is not appealable.—6 N.-W. P. H. 
C. R., 354. 

Where portion of the property of a judgment-debtor has been sold in 
execution for a sum sufficient to satisfy the decree, the Court is not justified, 
on default being made by the purchaser, in directing the sale of any further 
portion of the debtor’s property, it being open either to the judgment-cre- 
ditor or the judgment-debtor to apply that the balance due upon the de- 
cree after re-sale of the portion already sold, should be realised from the 
defaulter,—8 OC. L. R., 41. 


When property has been put up for sale at auction in execution of a 
decree, and bids have been bona fide made for it, the Court is not competent 
to postpone the sale, or to decline to conclude it, and order another auction, 
merely on the representation of the judgment-debtor that he can obtain a 
higher price by private transfer, there being shown no ground to believe 
that the amount of the judgment-debt would have been thus realized.—t 
Agra H. C. R., Mis., 11. 


Three attempts to sell land taken in execution under a decrec had been 
rendcred abortive by the acts of the judgment-debtor, and a delay of seven 
years occasioned, during which, by his conduct, he defeated the execution 
of the decree, When the property was put up for sale for the fourth time, 
the Collector rejected the two highest bids, on the ground that neither of 
the bidders could produce a mooktearnamah from the persons for whom 
respectively they professed to act as agents, nor produce the required deposit, 
and he declared the third highest bidder the purchaser of the land. Held 
that under the circumstances the conduct of the Collector was justifiable, and 
the sale valid.—Marshall’s Rep., 592 ;2 Ind. Jur.,O. S.,1 ;5 W. R., P. 
C., 7; 9 Moore’s. I. A. 324, 


A suit was brought in 1852 to set aside an execution-sale made in 1841 
on the ground of irregularity in not complying with the provisions of 
Beng. Reg. XLV., sec. 12, of 1793, for the due publication of the sale. A 
summary suit under Beng. Reg. VII. of 1825, sec. 5, had been brought 
shortly after the date of the sale by the judgment-debtor to set it aside on 
the ground of inadequacy of the purchase-money, which suit was dismissed. 
There was no allegation in that suit of any irregularity in the publication 
of sale. It appeared from the evidence in the suit of 1852 that the notice of 
sale was affixed at the dwelling house of the judgment-debtor, the place 
where his rents were paid, but which was not part of the estate sold. It 
was not pleaded in the suit of 1852 that there was a town or village where 
the notification could be fixed as required by sec, 12 Beng. Reg. XLV. 
of 1793. The Sadr Conrt held that there had been an irregularity in the 
publication of the notice of sale, as it was not made within the ambit of 
the estate sold, and set the sale aside on that gronnd. On appeal, held by 
the Judicial Committee reversing such deeree, first, that as it did not appear 
that there was any town or village within the Pergannah at which the notifi- 
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cation required by the provisions of Beng. Reg. XLV. of 1793, sec. 12, 
could be affixed, there had been no irregularity in posting the notice at the 
house of the judgment-debtor, so as to vitiate the sale ; and, secondly, that 
even if there had been an informality in that respect, it ought to have been 
objected to in the summary suit brought in 184], and could not be opened 
eleven years afterwards.—8 Moore's I. A, 427. 


At a sale in execution of a decree, when the sale of any lot is complet- 
ed, the purchaser should then and there be required to make the deposit 
prescribed by the Civil Procedure Code, failing which the lot should at 
once be put up to sale at the risk of the first purchaser. The decree-holder, 
if the lot is knocked down to him, is as much bound to make the prescri- 
bed deposit as any other auction-purchaser.—W, R., 1864, Mis., 30. 


After the striking off of an execution-case, the omission to re-issue the 
processes required by law on the admission of a third party as decree-hol- 
der, is not a material irregularity in the case.—W. R.* 1864, 359, 


In a re-sale for default under sec. 253, Act [VIII. of 1859, the officer 
conducting the sale was not bound to commence from the next highest bid 
below that made by the defaulter, instead of commeneing the sale de novo.—1 
W. R., Mis. 11. 

A sale in execution of a decree is illegal if made on a holiday, whether 
it is a fixed holiday or only a day on which the Courts are closed by order 
ofithe High Court.—3 W. R., Mis., 24. 


In the case of moveable property process of attachment and sale may 
be issued successively or simultaneously ; but in regard to immoveable pro- 
perty, process of attachment and sale should be issued successively ; but if 
issued simultaneously, and the attachment has been made bona fide, and the 
sale-proclamation issued as required by law, with an interval of thirty days 
between it and the sale, such irregularity is not a sufficient ground for set- 
ting aside the sale, as no material injury would acorne to the debtor there- 
by.—4 W. R., Mis, 12. 

The affixing, in the Principal Sadr. Amin’s Court, of a notification of 
sale in execution of a decree of the Small Cause Court, was held to be no 
irregularity in the sale by reason of which damages could be recovered under 
sec. 252, Code of Civil Procedure, 1859 ; the law making no provision for 
the service of the notification of sale on the judgment-debtor in person, or 
in the village in which he lives.—6 W. R., Civ. Ref., 14, 

Directions as to the payment of the purchase-money at sales in execu- 
tion of decree, arising under sec, 254, Act VIII. of 1859, were to be dealt 
with as provided by that section, and did not fall under sees. 256 and 257, 


A default under sec. 254 was not an “irregularity in conducting the sale,” 
under sec. 256.— 6 W. R., Mis., 82. 


Where a sale is postponed, a fresh notice and proclamation onght to 
issue.—6 W. R., Mis., 84. 


On an application to set aside a sale of immoveable property in exe- 
cution of a decree under sec, 256, Act VIII. of 1859, before ascertaining 
whether any substantial injury bas accrued to the debtor, it was held that 
the Court must come to a distinct finding that there has been an irregula- 
rity in publishing or conducting the sale.- 6 W. B., Mis., 125. 


A sale in execution of a decree was set aside by a subsequent decree 
of 9th March 1861, but was afterwards allowed to stand by an order of 
¢th May 1862. As no suit was brought to set aside the latter order, it was 
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held to be a final judicial proceeding, and the sale declared to be good and 
valid.—7 W. R., 116. 

It was doubted at one time whether a sale could be set aside by rea- 
son of an omission to attach the property.—11 W. R., 226. 

Where property is advertised to be sold in execution, a change in the 
specified order of sale or other sudden alteration of programme, without 
notice to intending bidders, or the express consent of the jadgment-debtor, 
was an irregularity under sec. 256, Code of Civil Procedure, 1859, vitiat- 
ing the sale.—12 ‘W. BR., 281. 

Where the Sadr cutchery of the zemindar was beyond the jurisdiction 
of the District Court, the publication of the notice of sale at one of the 
inferior cutcheries was hold to be legal and sufficient,—14 W. R., 44. 


Where an irregularity in an execution sale (e. g., a misstatement in 
the notification), produces a mistake, and the property is consequently sold 
at an inadequate price, the judgment-debtor is entitled to have the sale re- 
versed.—14 W. R., 320. 

Held that the judgment-debtor could not complain of the order of 
the Subordinate Judge postponing a sale in execution of decree from the 
25th to the 26th, unless he could show that he had suffered substantially 
by the postponement. But the attention of the Court was called to the im- 
portance of abiding by the date fixed in the proclamations of sale as far as 
possible, and not postponing sales without good reason.—17 W. R., 278. 

The market value of a property is not the value which ought to be taken 
as the standard at an auction-sale in execution of a decree wkere.the pur- 
chaser ordinarily gets neither a title nor the title deeds as in a private sale, 
but only the right, title, and interest of the judgment-debtor at the time of 
sale.—18 W. R., 197. 

Where a sale was notified to take place on the 8th, and on that day the 
order for the postponement of the sale to the 9th was made in open Court. 
held that that was a sufficient notification of the sale being beld on the 9th, 
and that a fresh notice was not necessary,—18 W. R., 347. 

The issue of a notice of sale after the death of the original decree- 
holder, and before any person had applied to be registered as the substituted 
decree-holder, is not an irregularity which would warrant the setting aside 
of a sale under Act VIII. of 1859, sec, 256.—22 W. R., 481. 

An execution-sale properly notified may be adjourned with the consent 
of the parties.—22 W. R.., 481. 

Where a judgment-debtor objects to the sale of attached property, it, 
is the duty of the Court exeouting the decree to try the validity of the ob- 
jections.—24 W. R., 85. 

Where, in an execution-sale, there had been some irregularity which 
left it doubtful whether the judgment-debtor had been duly appraised of the 
sale of his dwelling-house, held that the irregularity had caused material 
injury to the judgment-debtor, and that the sale must be set-aside.—25 
WwW. R., 183. 

- The affixing of a notice of sale in a not very conspicuous part of the 
laud, when the judgment-debtor resides in a different district, is not suffi- 
cient to satisfy the requirements of justice.—25 W. R., 364. 

The plaintiff instituted a suit against defendant for recovery of money, 
and previous to judgment, that is, on the 8th of January 1885, applied for, 
and on the 11th obtained, order for attachment of several houses and pre- 
mises belonging to defendant, and such attachment was made. The suit was 
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dismissed, but eventually on appeal it was decreed : but the attachment was 
never withdrawn. Plaintiff then applied for execution of his decree, and his 
application was granted by an order directing that the property of the judg- 
ment-debtor should be notified for sale on the lst February 1887, and ac- 
cordingly, on the 21st December 1880, a sale-notification was issued. Judg- 
ment-debtor twice applied for postponement of sale, but his applications 
were refused, and the sale took place on the date fixed. Judgment-debtor 
then objected to the confirmation of the sale, urging that the property sold 
was never attached in execution of the decree, and the attachment previous 
to judgment was infructuous, because afterwards the claim was dismissed 
by the Court of first instance ; that there had been several other irregulari- 
ties in publishing and conducting the sale ; and that, owing to the irregulari- 
ties, property had been sold at a grossly inadequate price, causing substantial 
injury. The Subordinate Judge, overruling the objections, confirmed the 
sale. On appeal by the judgment-debtor, held, following Mahadeo Dubey 
v, Bhola Nath Dichit (I. L. R., 5 Al. 86), that a regularly perfected attach- 
ment is an essential preliminary to salesin execution of decrees for money ; 
and where there has been no such attachment, any sale that may have taken 
place is not simply voidable but de fac/o void, and may be set aside without 
any iuquiry as to substantial injury being sustained by the judgment-deb- 
tor for want of a valid attachment, and that an attachment before judg- 
ment, like a temporary injunction, becomes functus officio as soon as the suit 
terminates. Further, that the phrase “ a material irregularity in publish- 
ing or conducting” in the first paragraph of sec. 311 of the Code of Civil 
Procedure should be liberally construed, and that absence of attachment of 
property at the time of sale thereof is ‘‘ a material irregularity,’”’ attach- 
ment being the first step which a Court in executing a simple money-decreo 
has to take to assert its authority to bring property to compulsory sale, 
The following cases were referred to in the course of argument: Mahadoe 
Dubey v. Bhola Nath Dichit (1. L. R., 5 Al. 86) ; Chunni Kuar v. Dwarka 
Prasad (Weekly Notes, 1877, p. 297) ; Mohee-ooddeen v, Ahmed Hossain 
(14 W. R. 384) ; Gangathara Pandita v. Rathaboi Ammal (I. L. R. 6 Madr, 
237); Imamunissa Bibi v. Leakat Hossain (I. L. R., 3 Al. 424); Ramesh- 
wari Dassee v. Doorgadas Chatterjee (I. L. R., 6 Cal. 103); Bakhshi Nand 
Kishore v. Malak Chand (I. L. R., 7 Al. 289); Jasoda », Mathura Das (TI. 
L. R., 9 Al. 511); Girdhari Sing v, Hardeo Narain Sing (UL. R., 3 1A. 
ay ; oe vy. Mahabir Purashad Sing (I. L. R., 9 Cal. 656).—1. L.R., 
O Al. 506. 


Held by the Full Bench that an application to set aside,on the ground 
of material irregularity within the meaning of sec. 311 of the Civil Pro- 
cedure Code, a sale held by the Oollector in execution of a decree transfer- 
red to him for execution under sec. 320, cannot be entertained by a Civil 
Court. Madho Prashad v, Hansa Kuar (I. L. R., 5 Al, 314) followed. Nathu 
Mal. v. Lachmi Narain (I, L. B., 9 Al. 45) distinguished, Per EnaeC. J. 
—The intention of the Legislature as expressed in sec. 320 and the following 
sections of the Civil Procedure Code was not to allow any delegation to the 
Collector of power to adjudicate upon questions of title, but, in other mat- 
ters, to hand over all the proceedings to the Collector, and to withdraw the 
matters so handed over from the purview of the Civil Courts to that extent, 


but not questions of title or the other questions, if in dispute, referred to in 
sec, 322B, 322C, or 322D,—11 Al. 94, 


Where a sale of immoveable property in execution of a decree tools place 
before the expiration of the thirty days required by sec. 290 of the Civil 
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Procedure Code, and without the consent of the jadgment-debtor. Held by 
Epae, C. J. (Bropnurst, J., dissenting), that the holding of the sale under 
these circumstances was not merely an irregularity, within the meaning of 
sec. 311 of the Code, but was an illegality, and that it was opeu to the 
judgment-debtor to object to the sale and to apply to have it set aside on 
the ground of such illegality, without proving that he bad sustained any 
substantial injury. Held by Buopuourst, J., contra, that infringement of the 
rule contained in sec. 200 of the Code dees not of itself vitiate a sale in exe- 
cution of decree, but is a “material irregularity” within the meaning of 
sec, 31 1—that expression being wide enough to include illegalities—aud that, 
before such a sale can be set aside, the juadgment-debtor must prove that he 
has sustained substantial injary by reason of such irreguiarity, Olpherts 
vw. Mahabir Pershbad Singh (lL. R., 10 I. A, 25), Mohunt Meg Lall Pooree v. 
Ship Pershad Madi(T. L. R., 7 Cal. 34), Kalytara Chowdhrain v, Ramcoo- 
mar Goopta(I. L. R. 7 Cal, 466), Tripura Surdari v, Darga Churn Pal (I. 
L. R., 11 Cal, 74), Bonomali Mozumdar v. Woomesh Chunder Bundopa- 
dhya (I. L. R., 7 Cal. 730), Bandy Ali v.§ Madhub Chunder Nag (I, L. R., 
8 Cal. 932), Nathu », Harbhuj (Weekly Notes, 1885, p. 304), Jasoda v. Ma- 
thura Das (I. L. R., 9 Al. 511), and Bakshi Nand Kishore v. Malak Chand 
(I. L. B., 7 Al. 289), referred to.—11l Al. 333. 


A suit will lie in a Civil Court to set aside a sale held under Bengal 
Act VII of 1880, where the sale proclamation is issued against the whole 
sixteen annas of the estate, but a sale held only of a portion thereof. The 
effect of sec. 19 of that Act is, that it relates to the practice and procedure 
in respect of sales, that is to the practice and procedure of executing Courts 
in the carrying outof sales.—I, L. R., 14 Cal. 9. 


The words “ any person whose immoveable property has been sold,’’ 
in sec. 311, are sufficiently wide to include a person who is neither the de- 
cree-holder nor the judgment-debtor nor the auction-purchaser, but who al- 
leges that the property sold in execation is his.—14 Cal. 240. 


An application under sec. 311 of the Civil Procedure Code to set aside 
a sale cannot be made after the expiry of thirty days from the date of such 
sale and after such sale has been confirmed, even though it be alleged that 
the sale was fraudulently kept from the knowledge of the applicant until 
after such confirmation, Semble, that if, before such sale had been confirm- 
ed, an application had been made, although after thirty days from the date 
of the sale, the Court would possibly have been justified in granting the 
application and extending the period of limitation if sufficient cause under 
sec. 18 of the Limitation Act were made out,—14 Cal, 679. 


W here one decree-holder had attached certain land, and another decree- 
holder against the same debtor had entitled himself to rateable distribution 
of the assets under sec. 295 of the Code of Civil Procedure, held that the 
latter was entitled to apply, under sec. 311 of the Code, to set aside the sale 
on the ground of material irregularity.—10 Madr. 57. 


A hereditary dharmakarata of a temple, who had assigned his office to 
a Gemindar and consented to a decree being passed on the footing of such 
assignment, is competent neverthless to bring a suit to set aside a Court 
sale of temple lauds, treating such assignment as a nullity. A mortgagee, 
having obtained a decree on her mortgage, brought the mortgage property, 
to sale; and her vakil bid through an agent at the Court sale and became 
the pucchaser. It appeared that the vakil had not informed bis client that 
he intended to bid nor obtained the sanction of the Court but he had been 
instructed by his client and had obtained the permission of the Court to bid 
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on her account, and he was found to have acted in an underhand manner 
towards her, Ina suit to set aside the sale, brought by the mortgagor, 
who had sought unsuccessfully to obtain the same relief by means of a peti- 
tion under section 31Lin which fraud was not alleged against tte purcha- 
ser: —Held, (on its appearing that the vakil bad not discharged the burdeu 
which lay on him of proving that the transaction was free from suspicion), 
that the sale should be set aside.— 15 Madr. 389. 

Although sev. 312 of the Civil Procedure Code contemplates that ob- 
jections to a sale under sec. 311 shall be filed before an order for confirm- 
ationis passed, if the precipitate action of the Court has led to the confirm- 
ation of a sale before the time allowed for filing objections to the sale has 
expired, whether or not that Court could entertain such objections after con- 
firming the sale, the High Court on appeal is bound tointerfere and to see 
that objections which by law the appellant is empowered to make aro 
beard and determined before a sale of his property is confirmed or becomes 
absolute. An application under sec. 311 of the Civil Procedure Code, 
- on behalf of a judgment debtor who was a minor, was rejected on the 
ground that the applicant did not legally represent the minor, and the 
Court thereupon confirmed the sale. A second application to the same e« ffect 
was theu filed on behalf of the minor by his guardian, and was rejetted 
on the ground that the Court had already confirmed the sale, and was pre- 
cluded from entertaining objections after such confirmation, prior to which 
no proper application of objection had been filed. From this order the 
judgment-debtor appealed. Held that the appexl must be considered to be 
one from an order under the first paragraph of sec. 312 of the Civil Pro- 
cedure Code, confirming the sale after disallowing the appellant’s objection, 
and that it would, therefore, lie. Held that, assuming the first application 
on the minor’s behalf to have been rightly rejected, the second was made 
by a duly authorized guardian, and, with regard to sec. 7 of the Limita- 
tion Act (XV of 1877), was not barred by limitation ; and the judgment- 
debtor had, therefore, a right to make it, and the Court should have enter- 
tained and dealt with it before proceeding to confirm the sale or prant 
8 sale-certificatoe. The order disallowing the application and the order con- 
firming the sale, were sei aside, and the case remauded for disposal of the 
appellant’s objections. Phoolbas Koonwur v. Jogeshur Sahoy (I. L. R., 1 
Cal. 226) referred to.—9 Al. 411. 

Where a sule in execution took place under an order obtained, not- 
withatanding a consent, on the part of the decree-holder’s pleader, to a 
petition by the judgment-debtor for a postponement, the petition, sO Con- 
nented to, having been, by mistake, afterwards presented to, and filed by 
the judgment-debtor in, the wrong court, held that the judgment-debtor 
was entitled toa decree in a suit brought to have the sale set aside, no 
title having passed thereby.—11 Cal. 136; L. R, 111. A. 234, 

An objection by a judgment-debtor toa sale in execution of a decree 
on the ground that the property which was the subject of sale was not 

eable, is not a matter which can be entertained by the Court 


Ily sul 
ce -yha Ae 311, so as to afford a ground for setting aside the sale on account 


der sec. : : d 
Be einterial irregularity in publishing or conducting it. Ram Gopal v. Khi- 


ali Ram (IJ. L. B., 6 Al. 448) and Janki Singh v. Ablakh Singh (I. L. R., 
6 Al. 398) distinguished. Per Maumoop, J.—The scope of sec. 244 is li- 
mited to matters connected with the execution of the decree between the 
decree-holder and the judgment-debtor, and covers all the questions which 
may arise between the devree-holder and the judgment-debtor relating to 

execution, &c., of the decree, Questions that may arise after the sale 
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are not, strictly speaking, questiona relating to the execution, discharge, or 
satisfaction of the decree, within the meaning of clause (3), sec. 244; but 
as soon as there has been a sale, the execution of the decree, so far as the 
decree-holder is concerned, is over, and the question whether the purchaser 
has purchased anything by the sale is not a question as to the éxecntion of 
the decree-holder’s decree.—Also per ManmMoop, J.—The expression ‘ con- 
ducting the sale,’ as used in sec. 311 of the Civil Procedure Code, does not 
include any proceedings unconnected with the actual earrying out of the 
sale, but refers to the action of the officer who makes the sale, and not to 
anything done antecedent to the order of sale, Olpherts v. Mahabir Per- 
shad (L. BR., 10 Ind. Ap. 25) referred to.—7 Al. 641. 


One Shidapa Bapu died indebted to the second defendant Malghana, 
On his death his widow Tayawa became his heir, as he left neither son 
nor brother surviving. In 1878 Malkhana brought a suit to enforce payment 
of the debt due by the deveased Shidapa Bapu, and he made Baslingawa, 
the mother of Shidapa, defendant in the suit, omitting Tayawa altogether, 
On 30th August, 1878, Malkhana obtained an ezx-purte decree, and on the 
26th July, 1880, the house of Shidapa, then in the possession of Baslin- 
gawa, was sold in execution, and the tirst defendant, Ranu, purchased it. 
On 6th September, 1880, the sale was confirmed, and on 26th November, 
1880, Ranu was pat into possession. On the 10th of December 1880, 
one Shidapa Basapa presented a petition on behalf, as he alleged, of the 
plaintiff Tayawa, the widow of Shidapa Bapu, to set aside the sale. He 
did not produce any authority from her, and his application was rejected 
on the 14th June 1881. On the 3!st October 1878, Tayawa adopted the 
plaintiff Baswantapa under an authority, as she alleged, of her deceased 
husband Shidapa Bapu. I[n 1881 Tayawa filed the present suit on hehalé 
of her adopted son Baswantapa toset asides the sale and to recover the 
house :— Held, that the plaintiff was entitled to have the sale set aside, and 
to recover possession of the house. The estate was vested in Tayawa as 
legal representative of her deceased husband. Had Tayawa wilfully put 
forward Baslingawa as the representative of Shidapa Bapa so as to deceive 
and mislead Mulkana, then, no doubt, she might be held bound by the de- 
cree obtained by the latter against Baslingawa. Her mere quiescence while 
Malkhana wilfally sued the wrong person could not affect her legal rights, 
or deprive her adopted son, the plaintiff Baswantapa, of his rights. He 
could not be bound by a suit and sale to which he was not a party either in 
person or by representation: — Held,also, that Tayawa was not bound to come 
forward to assert her ownership when the property was attached and 
sold under Malkhana’s decree. The rule-—-that one who, knowing his 
own title, stands by and encourages a purchase of property of avothber’s will 
not be allowed to dispute the validity of the sale—iroplies a wilful mislead- 
ing of the purchaser by some breach of duty on the owner’s part. In this 


case there was nothiug more than mere quiescence on the part of Tayawa. 
—Q Bom. 86. 


A sale by public auction in execution af a decree, which is conducted at 
a timeand place ather than those properly notified, is not a sale at all with- 
in the meaning of the Civil Procedure Code, 

The time to be notified for a sale by public auction in execution of a 
decree must be the time of the commencement of the sale, iu order that all 
intending purchasers may be enabled to be present during the whole of the 
proceedings, and that all who are interested in the property sold may see 
that there is a fair competition and a good sale, Where property which was 
advertised for sale by public auction in execution of a decree at ll a.m, 
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was sold at 7 4. M., :—Held, that the mistake was more than a mere irre- 
gularity in conducting the sale, and that the whole of the proceedings were 
invalid.—7 Al. 676. 

The Court executing a decree passed an order postponing a sule in exe- 
cution, but-the order failed to reach the officer conducting the sale, and the 
sale was consequeutly held. The judgment-debtor applied to have the sale 
set aside aa void. Held that the effect of the Court’s order for postponment 
of the sale was to deprive the officer of all legal authority to hold it on the 
dite previously fixed ; that his not being aware of the order was not mate- 
rial ; that the defect in the sale amounted to an illegality and not merely to 
an irregularity within the meaning of sec, 311 of the Civil Procedure Code ; 
that consequently it was not necessary toshow that the defect had caused 
substantial loss to the judgment-debtor ; and that the Court could not con- 
firm the illegal sale, but must hold it to be void. Sukhdeo Rai v, Sheo 
Ghulam, Ram Dial v Mahtab Singh and Ganga Prasad v. Jag Lal Rai, 
referred to,—I12 Al. 96. 


Where an application is made to set aside a sale in execution of a 
decree on the ground of irregularity, it is not to be presumed from the proved 
existence of irregularity and injury that the latter occured by reason of the 
former, in the abseuce of evidence to show that the injury is the result of 
the irregularity. Macnaghten v. Mahabir Pershad Singh, (1. L. BR., 9 Cal. 
656) and Lala Mobaruk Lal v. Secretary of State for India in Council, (1. 
L, BR., 1] Cal. 200) discussed, —11 Cal. 658. 


The mortgagees of a certain tenure obtained, on 11th September 1884, 
under sec, 86 of the Transfer of property Act, a decree for foreclosure, 
which declared that, on failare to pay the amount found due, the mort- 
gagor’s right of redemption should be barred on llth March 1885 ; this 
time was subsequently extended on the application of the mortgagor to 30th 
April 1885. On the 6th April 1885, in execution of a decree for arrears 
of rent obtained by the superior holder of the tenure against the mortgagor, 
the tenure was sold free from incumbrances. The mortgagees applied 
under sec, 311 of the Civil Procedure Code to have the sale set aside for 
material irregularity :— Held, that under sec, 86 of the Transfer of Property 
Act, the mortgagees bad such an interest in the property as brought them 
within the words of sec. 311, ‘“‘ person whose property has been sold,’ and 
entitled them to make the application.—13 Cal. 346. 


The word “ disallowed” in sec, 312 has no reference to an order passed 
on an appeal, but refers to the disallowance of the objection by the Court 
before which the proceedings under sec, 311 are taken —11 Cal. 287. 


An order passed under the first clause of sec. 312 of the Civil Proce- 
dure Code, after an objection made under the provisions of sec. 311 had been 
disallowed, is appealable under art. (16) of sec. 588. Per Maumoop J.—An 
application made under sec. 311 can be disposed of only under sec. 312, and 
if he Court rejects the objection to the sale, the order must be regarded 
as an order ‘“‘ refusing to set aside a sale of immoveable property” under 
the first paragraph of sec. 312, and therefore appealable as falling under 
the purview of art. (16) of sec. 588. Laman v. Rassu Lal and Rajan Kura 
v. oe dissented from by Manumoop J. Tota Ram v. Khub Chand. 

al. : 

.execution of a decree ona mortgage-bond, for the sale of the mort- 
gaged property and for the costs of the suit, amounting to Rs. 1,000, certain 
houses were attached on the 30th September 1881, which were not part of 
the mortgaged property. On an objection raised by the judgment-debtors 
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that the decree was by its terms executable only against the mortgaged 
property, the High Court in appeal decided, on the 6th September 1882, 
that the honses were not liable to attachment and sale under the decree. 
In the meantime, on the 15th June 1882. the houses had been put up for 
anle and purchased for Rs. 590, and the sale had been confirmed on the 16th 
August 1882. The judgment-debtors brought a suit against the purchaser 
to set aside the sale, on the ground that the houses were not saleable under 
the decree. Held that the decree, in regard to costs, was a decree made per- 
sonal against the judgment-debtor, and conferred a right upon the decree- 
holder to take out execution for the recovery of those costs, not only against 
the property mortgaged in the bond, but also against the perron and other 
property of the judgment-debtor, Per Oup¥ritep, J.(Manmoop, J., doubting, 
—That the attachment and sale in execution of the decree were valid, in- 
asmuch as they were made in respect of the costs as well of the principal 
and interest decreed. Per Manmoop, J.—That the anit was maintainable, 
and was not barred by any plea in limine. Abdul Haye v. Nawab Raj (B. 
L. R., Sup. Vol. 911) referred to, Also per Manmoop, J.—That inasmuch 
as the adjudication of the 6th September 1882 was one between the judg- 
meut-debtors on the one hand and the decree-holder on the other, and 
subsequent, not only to the sale, but to the confirmation of the sale, and 
inasmuch as the Court was not then called upon to decide anything in re- 
lation to the nature of the decree as _ to costs, the order then passed could 
not be used against the purchaser. Also per MaumMoop, J.—That it was 
doubtful whether, the attachment having been made for the whole amount 
of the decree and not for costs, and no separate proceedings having taken 
place in respect of the personal decree against the judgment-debtor, the 
attachment, the notification of sale, and the sale itself, were valid ; but 
that everything that was said against these proceedings constituted matters 
falling under sec, 312 of the Civil Procedure Code, which enables parties 
to object to confirmation of sale; and that therefore, even assuming that 
the sale and coufirmation of sale were subject to the objection of “‘material 
irregularity in publishing or conducting” the sale, within the meaning of 


sec. 311, a suit like the present, upon that ground alone, was prohibited by 
the last part of sec, 312.—? Al. 450. 


In a sale of immoveable property in execution of a decree, the pro- 
clamation of sale notified that the decree-holder held two charges on the 
property, aggregating about Rs. 1,000. There was, in fact, one charge 
only, amounting to about Rs. 800, Held that the error in the proclamation 
of sale amounted to such an irregularity in publishing the sale and putting 
up the property to the biddings of the public as must have materially 
rosarred the fairness of the auction and affected the price, and that the sale 


must therefore be set aside, on the ground of material irregularity in pub- 
lishing and conducting it.—8 Al. 116. 


An execution-sale of the right, title, and interest in land was set aside 
by the Court, on the.ground that the warrant for the execution of the deo- 
ree and order.of attachment of the property sold had not been signed by 
the Judge, but by the Munsarim of the Court ; and ata second sale the 
property was sold to other purchasers, who, as well as the judgment-debtor, 
were sued by the purchaser at the first sale for a declaration of his right 
to have the first sale confirmed. The High Court having held that with 
reference to sec. 222 of Act VIII of 1859, the first sale had been rightly 


set aside, an appeal to the Judicial Committee was dismissed with costs. 
—7 Al. 506. 


Disparaging remarks made by bystanders or by purchasers at an exe- 
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ention-sale other than the decree-holder do not constitute such an 
irregularity as is contemplated by sec, 311 of the Code of Civil Procedure. 
Gunga Narain Gupta v, Annunda Moyee Burroanec, 12 C. L. R, 404, fol- 
lowed ; Woopendro Nath Sirvar v. Brojendro Nath Mundle, [. L. R., 7 
Cal. 346, 90 L. R., 263, and Rukhinee Mullubh v, Brojonath Sirecar, I. L. 
R., 5 Cal. 308, distinguished, It is the practice of the Courts under the 
Rules of the High Court, which have the force of law, to place all pro- 
perties intended for sale in execution of decrees on a list, and to proveed 
swith the sales from day to day, commencing on an appointed day. As each 
property is taken up in its tarn, an adjournment of the sale of a particnliar 
property, which is the consequence of such procednre, is nos an adjourn. 
ment within the meaning of sec, 291 of the Civil Procedure Code.—I7. 
Cal. 152, 

The sale of immoveable property by an amin on a close holiday is not 


illegal, nor is it an irregalarity in publishing or conducting the sale.—3 
Al. 333. 


The provisions of sec, 13 of Act XV of 1877 are not applicable to 
proceedings in the execution of a decree.—3 Al. 1385, 

Where, after a judgment-debtor bas applied, under Act X of 1877, 
sec. 311, to have a sale set aside, the auction-purchaser is made a party 
to the proceedings, and the sale ‘is set aside, the auction-purchaser can 
appeal against the order setting aside the sale.—2 Al. 352, 

Although the auction-purchaser may not apply undsr Act X of 1877, 
sec. 311, to have a sale set aside, he may be a party tu the proceedings 
after an application has been made under that section, and then, if an 
order is made against him, hecan appeal from such an order under sec. 588. 
—2 Al. 396. 

Sec. 311 does not apply only to sales made under chap. xix of the Code, 

and the sale of an under-tenure may be set aside upon any of the grounds 
mentioned in that section.—7 Cal, 163. 
The words ‘‘ any person whose immovenble property has been sold,’ in 
sec, 311 of the Code of Civil Procedure, do not inclade a person who hag 
purchased the same property at a prior execution-sale, such prior sale not 
having been confirmed.—8 Cal. 367: 8S. C.10 C. L. R., 44. 

When a judgment-debtor has died after decree, but before application 
has beeu made to execute the decree, the Court, before directing the attach - 
ment and sale of any property to proceed, must issue a notice to the party 
against whom the execution is applied for to show cause wliy the decree 
should not be executed against him, and its omission to do so will invalidate 
a wee subsequent proceedings.—6 Cal. 103; 7 C. L. R., 85; 2 W. 

-» 74, 

A Subordinate Judge made an order for the sale, in execution of a de- 
cree of certain immoveable property, which was “ ancestra),’’ within the 
meaning of the notification by the Local Government, No. 671, dated the 
30th August 1880, under which execution of such decrees should have been 
transferred to the Collector ; and such property was sold accordingly. Held 
that, the order for the sale of such property having been made withont 
jurisdiction, the sale was void, and siiould be set aside.——4 A}. 382. 

The property of a judgment-debtor was -proclaimed and advertized for 
sale in execation of a decree on a certain day. The proclamation set ont 
particulars of the property, but subsequent to sach proclumation a portion 
of the property was released toathird party. Notwithstanding this fact, 
no fresh proclamation was made, and the sale took place on the day origt- 
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nally fixed. Weld that the omission to issue a fresh proclamation was a 
material irregularity, iaasmuch as the jadgment-debtor was entitled to have 
a proclamation issued accurately describing the property to be sold, and 
that sach proclamation should be published thirty days before the sale. See 
also Gopeenath Dobey v. Roy Luchmeeput Singh Bahadur (0. L, R, 3 Cal, 
542).—3 Cal. 544;2C. L. R, 260. 

When liberty is given to a decree-bolder to bid at the sale of the judg- 
ment-debtor’s property, he is bound to exercise the most scrupulous fairness 
in purchasing that property, and if he or his agent dissuades others from 
purchasing at the sale, that of itself is a sufficient ground why the purchaso 
should be set aside. Where a decree-holder was jointin family with the 
manager of au infant defendant, and the defendant’s property was to be 
sold in execution of the decree :— Held that the decree-holder ought not to 
be granted leave to purchase at the sale, because any purchase made by 
him would be for the benefit of the family of which the manager of the in- 
fant dcetendant was one of the members ; and it would, in fact, be a pur- 
chase by au vgent of the property of his principal.—7 Cal. 346; 9 C. L. 
R., 263. + 

On the day fixed for the sale of certain immoveable property in the 
execution of a decree the Court made an order postponing the sale, but 
the sale hand been effected before such order reached the officer conduct- 
ing it. The Court, on application having been made to set aside the 
sale, passed an order confirming it. Subsequently, an application by the 
decree holder fer a review of this order having been granted, the Court 
passed an order setting aside the sale as illegal. Held that, the sanction to 
the sale originally given having been withdrawn, the aale could not legally 
be held, and the sale which was effected, the order of postponement notwith- 
standing, was unlawful and invalid, and in reviewing its first order, and in 
setting aside the sale as illegal, the Court executing the decree had not acted 
ullra vires, and its action was not otherwise illegal. (H. C. R., N.-W. P. 
1874, p. 354).~-2 Al. 686, 

An obiection to the vaiidity of a sale of revenue-paying land, on the 
ground tliat the revenue assessed upon it had not been stated in the pro- 
clamation of the intended sale in accordance with sec 287 of Act X of 1877, 
was takon, for the first time, in the Court of appeal; an application to set 
aside the sale, on the ground that it had taken place without proclamation 
made, having been rejected by the Court of firat instance, which found that 
proclamation bad been made. Held that the objection was taken too late, 
although, if properly taken in the Court of first instance, it would have 
been wood to the extent that vot stuting the amount of the revenue was an 
irregularity ; substantial damage, resulting from it, remaining to be proved 
us required by sec. 311 of Act X of 1877. Held also that inadequacy of 
price having been alleged as substantial damago, without having been 
proved to be the effect of the non-statement of the revenue, the applicant 
bad not (ns required by sec. 311) proved, to the satisfaction of the Court, 
that he had sustained substantial damage by reason of such irregularity.— 
9 Cal. 656.8, C, 110. L BR. 494; Lb. R,10T. A. 25d. 

An application under sec, 311 of Act X of 1877 to set aside a sale in 
execution of a decree having been made by the judgment-debtor, the Court 
executing the decree (Subordinate Judge) disallowed the objections, and 
passed an order confirming such sale. The judgment-debtor subsequently 
applied to the Subordinate Judge for a review of judgment. The Subordi- 
nate Judge, without recording his reasons for granting auch application, 
irregularly proceeded at once to pass an ordor settingaside such sale, with. 
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out cancelling the previoas order confirming it. The anction-purchaser 
appealed to the District Judge. That officer, treating the appeal as one from 
ap order granting au application for review of judgment, entertained it, 
and set aside the Subordinate Judge’s second order. Held that the District 
Judge was not Justified in entertaining such appeal, anch order not being 
one granting an application for review, but one setting aside a sale, and ag 
such not app2zalable. Before areview of judgment is granted, an order 
granting the application for review, and the reason for granting the same 
should be regarded.—3 Al. 316. 

On an application under sec. 311 of the Civil Procedure Code, (Act X 
ef 1877) to set aside asale, it appeared that there had been a material 
irregularity in publishing the sale; but no witnesses were called to prove that 
substantial injury had been caused thereby. Italso appeared that seven- 
teen days after the applicant had applied for proclamations to be issued to 
his witnesses, he deposited tho requisite fees ; and that, subsequently there 
was a delay of seven days in the office in issuing such proclamations, which 
were ultimately issued only three days prior to the day fixed for the hear- 
iug. On the applicant alleging that, in consequence of such delay, he had 
not been allowed a fair opportunity to produce his witnesses, held that the 
Court cannot presume that substantial injury has been caused from the 
mere fact of there having been a material irregularity in publishing a sale ; 
but when both a material irregularity and substantial injury have been 
proved, the Court may reasonably presume that the substantial injury is 
due to such irregularity. Heid also that the applicant, having been guilty of 
laches himself, could not be allowed to set up the delay in the office as a 
ground for the non-production of his witnesses.—7 Cal. 730. 

The mere fact that the amount of rent payable iu respect of a tenure 
brought to sale in execution of a decree is not stated in the sale-proclama- 
tion is not a material irregularity within the meaning of sec. 311 of the 
Civil Procedure Code (Act X of 1877), though, if the amount of rent pay- 
able were stated to be more than it actually was, that might constitute such 
an irregularity as tending to lessen the price at which purchasers might 
be willing to buy. Where decrees for arrears of rent had been obtained by 
fractional share-holders in a tenure, and in execution thercof a moiety of 
the tenure had been sold, it appeared that the other moiety had been sold, 
at the same time in execution of a mortgage-decree agaiust some of the 
jadgment-dobtora in the rent suits, on an objection being taken to the con- 
firmation of such sale, on the ground that the whole tenure should have 
been sold in execution of the rent decrees : Held that, all that the decree-hol- 
ders were entitled to have sold was the right, title, and interest of their judg- 
ment-debtors, and that they were in position of ordinary creditors having 
no lien on the tenure ; and that, consequently, the mortgagor being entitled 
to enforce his lien against the moiety covered by his mortgage, the sale of 
the remaining moiety iu satisfaction of the rent-decrees was a good sale, 
and could not be set aside.—-7 Cal. 723. 

The plaintiff purchased under a private conveyance from the registered 
tenant of a permanent transferable interest in land such as is described in 
sec. 26 of Bengal Act VIII of 1869, but no noticeof the transfer was given to 
the zemindar. The zemindar subsequently brought a suit against the ten- 
ant for arrears of rent, and obtained a decreo, in execution of which he 
caused the tenure to be sold, and himself became the purchaser. The plain- 
tiff took proceedings under sec. 311 of the Civil Procedure Code to set aside 
the sale, but his application was rejected on the ground, an erroreous one, 
that he was not a proper party to take such proceedings, and he did not ap- 
peal against the order rejecting it. Held, in a suit brought against the 
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zemindar and the tenant to set aside the sale, that in the absence of fraud 
the suit was not maintainable. The plaintiff might have satisfied the rent- 
decree, and so prevented the sale, or he might have appealed against the 
order rejecting his application to set it aside; but having done-neither, and 
the zemindar having had no notice of the transfer, the plaintiff was not en- 
titled to treat the proceedings in the rent-suit asa nullity, on the ground 
that he was not a party to that suit.—10 Cal, 496. 


Under Act XII of 1879, Form 149 of Schedule IV of the Code of Civil 
Procedure provided that sixty days should elapse between a sale in execu- 
tion of a decree and its confirmation. A sale having been confirmed before 
the expiry of sixty days :—Held, that the sale was not rendered inoperative, 
and that its effect was not postponed by reason of the provision in Form No. 
149. Where a snit was brought to recover money from the defendant, who 
was the karnavan of a Malabar tarwad, and it was not alleged in the plaint 
that the defendant was sued as karnavan, or that the debt was binding on 
the tarwad : Held, that a sale of tarwad property in execution of the decree 
was not binding on the members of the tarwad, and therefore that Article 
12 of Schedule II of the Indian Limitation Act, 1877, did not apply toa 
suit brought by other members of the tarwad to recover the land sold in 
execution of the decree.—7 Madr, 512. 

See I, L. R., 4 Al. 300, noted under sec. 274 ; 5 Cal. 308, noted under 
sec. 294 ; 7 Cal. 466, noted under sec. 278 ;3 Al, 424, noted under sec. 248 ; 
5 Al. 42, noted under sec. 310 ; 3 Al. 356, noted under sec. 285; 8 Bom. 
424, noted under sec. 305; 10 Cal, 401, noted under sec. 2; 14 Cal. 1, noted 
under sec. 290; 17 Cal. 769, noted under sec. 244; 12 Al. 440, noted under 
sec, 234; 18 Cal. 422, noted ander sec. 289. 


312. If no such application as is mentioned in the last 
Effect of objection be- Preceding section be made, or if such 
ing disallowed, und application be made and the objection 
be disallowed, the Court shall pass an order confirming the 
sale as regards the partics to the suit and the purchaser. 

If such application be made, and if the objection be al- 
lowed, the Court shall pass an order set- 
ting aside the sale. 

No suit to set aside, on the ground of such irregularity, 
an order passed underthis section, shall be brought by the 
party against whom such order has been made. 


Notes. 


It is a geueral principle of law that an appeal newly given by law is 
made applicable to proceedings instituted before that change in procedure 
is made, Held, accordingly, that an appeal from an order under the second 
paragraph of sec, 312 of the Civil Proceedure Code, although made before 
Act VIL. of 1888 came into force, would, upon the operation of that Act, 
lie to the Court to which an appeal would lie from the decree in the suit in 
relation to which such order was made. Hurrosundari Dabi wv. Bhojohari 
ried pre (I. L. R., 13 Cal. 86) explained and distinguished.—I. L. B., 16 


An order of an Appellate Court under section 312confirming a sale 
cannot be the subject of a second appeal.—18 Cal. 422. 
143 


of its being allowed. 
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Where a sale in execution of a decree has taken place pending an ap- 
peal, and the decree has subsequently been reversed, the Court executing 
the decree cannot, after such reversal, grant confirmation of the sale, Bas- 
sappa bin Malappa Aki v. Dundaya bin Shivlingaya (I. L. R., 2 Bom. 540) 
referred to.—10 Al. 83, 

An appeal does not lie from an order, setting aside a sale, passed under 
section 312, paragraph 2, of the Civil Procedure Code (Act XIV of 1882). 
—11 Bom. 6038. 

A suit lies in a Civil Court for confirmation of a sale held in execution 
of a decree by the Collector under sec. 320 of the Civil Procedure Code, 
and to set aside an order passed by the Collector cancelling the sale. Madno 
Prasad v. Hansa Kuar (I. L. R., 5 Al. 314) referred to. Azim-ud-din v. 
Baldeo (I. L. R., 3 Al 554) followed. In such a suit, where it is pleaded in 
defence that the property was sold for an inadequate price, it lies on the 
defendant to show that there has been a material irregularity in publish- 
ing or conducting the sale.—9 Al, 602, 


A sale was held in execution of a decree when an appeal was pending. 
Before the sale became absolute and before it was confirmed the decree was 
reversed by the appellate Court. After the reversal of the decree the pur- 
chaser applied for confirmation of sale and the lower Court granted the 
application. Held, on appeal to the High Court, that the lower Court was 
not competent to confirm the sale, inasmuch as, at the date of the applica- 
tion for confirmation, there was no decree subsisting.—10 Al. 83. 


Held (OLDFIELD, J., dissenting) that a suit by the purchaser at a sale of 
immoveable property in execution of a decree, which has been set aside 
under secs. 311 and 312 of Act X of 1877, to have such sale confirmed, on 
the ground that there was no irregularity in the publication or conduct 
thereof, is not barred by the last clause of sec. 312 or by the last clause of 
sec. 588, but is maintainable.—3 Al. 554, 

Proceedings to execute a decree commenced when the former Code of 
Civil Procedure (Act VIII of 1859) was in force; but property belong- 
ing to the judgment-debtor was sold in pursuance of those proceedings on 
the 14th November 1877, after the new Code (Act X of 1877) came into 
operation. Subsequently, at the instance of the applicant, the Court made 
an order, setting aside the sale on ground of irregularity.— Held that this 
order was governed by the former Code, and was consequently not subject 
to appeal.—3 Bom. 214. 

The Court executing a decree having made an order setting aside a 
sale under Act VIII of 1859 of immoveable property in the execution of 
the decree, the purchaser at such sale sued the decree-holder and the judg- 
ment-debtor to have such order set aside, and to have such sale confirmed 
in his favour. Held (OLDFIELD, J., dissenting) that the suit was maintainable, 
the provision of sec. 257 precluding an appeal from an order setting aside 
& sale, and nota suit to contest the validity of such an order, and that, the 
order setting aside the sale in this case being wltra vires, tho auction-pur- 
chaser was entitled to the relief he claimed.—3 Al. 206. 

Certain immoveable property was put up for sale in the execution of 
B’s decree, and was purchased by him. Subsequently, on the same day, such 
property was put up for sale in the execution of S’s decree, and was pur- 
chased by him. B objected to the confirmation of the sale to S on the 
ground that S’s decree had been satisfied previously to such sale, and the 
Court executing the decrees made an order setting aside such sale on that 
ground. S thereupon sued B to have such order set aside, and to have such 
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sale confirmed, and to obtain possession of such property. Held that, inas- 
much as such order had not been made under sec. 257 of Act VIII. of 1859, 
but had been made at the instance of a purchaser under another decree, 
and B’s decree, as a matter of fact, had not been satisfied, S’s suit to have 
such order set aside was maintainable.—3 Al. 112. 


An appellate Court has a discretionary power to substitute or order a 
new appellant or respondent after the period of limitation prescribed for an 
appeal. The right, title, and interest of G in certain immoveable property 
was attached and notified for sale in the execution of a money-decree held 
by T. It was also attached and notified for sale in the execution of a money- 
decree held by S and R. The same date was fixed for both sales. The officer 
conducting sales first sold the property in execution of T’s decree, and T 
purchased the property. He then sold the property in execution of the de. 
cree held by S and R, and K purchased the property. Tbe Court executing 
the decrees confirmed the sale to Y, granting him a sale-certificate, and 
disallowing K’s objection to the confirmation. It also confirnied the sale to 
K ordering the purchase-money tobe paid to S and R, and disallowing K’s 
objection to the confirmation ; but it refused to grant K a sale-certiticate, 
on the pround that, as the sele to T had been confirmed, and a sale-certifi- 
cate granted to him, it could not give K possession of the property. Ina 
suit by K against S and Rto recover his purchase-money, held (distinguish- 
ing the suit from the cases in which it had been held that, when the right, 
title, and interest of a judgment-debtor in a particular property is sold, 
there is no warranty tbat he has any right, title, or interest, and therefore 
the auction-purchaser cannot recover his purchase-money if it turns out 
that the juadgment-debtor had no interest in the property) that the rule of 
caveat emptor did not apply, and the suit was maintainable, The provisions 
of sec. 257 of Act VIII of 1859 apply to applications made under sec. 256 
of that Act, and tothose only. Held, therefore, that, inasmuch as K object- 
ed to the confirmation of the sale to him on the ground that the Court was 
not competent to confirm a sale which had by its previous order been nulli- 
fied, and not on any of the grounds mentioned in sec, 256 of Act VIII of 
1859, K was not precluded by the terms of sec. 257 of that Act from main- 
taining his suit. Where the Court executing two decrees made separate 
orders directing the sale on the same date of certain immoveable property 
in execution of such decrees, the offiver conducting sales was not bound to 
sell such property once for all in execution of both decrees, and his selling 
such property separately was, therefore, not an irregularity in the conduct 
of the sales.—2 Al. 107. 

See I. L. BR., 7 Madr. 512, noted under sec. 311; 10 Cal. 368, noted 
under sec, 294 ; 3 Al, 356, noted under sec. 285 ; 9 Al. 411, 14 Cal. 9 & 14 
Cal. 679, noted under sec, 311 ; 14 Cal. 1, noted under sec, 290; 17 Cal. 769, 
noted under sec, 244 ; 12 Al, 440, noted under seo. 234, 

313. The purchaser at any such sale may apply to the 

ake Court to set aside the sale, on the ground 

Application to set aside 

gale on ground of judg- that the person whose property purport- 
ment debtor having to ed to be sold had no saleable interest 
oe therein, and the Court may make such 
order as it thinks fit: Provided that no order toset aside a sale 
shall be made, unless the judgment-debtor and the decree-hol- 


der have had opportunity of being heard against such order. 
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Wotes. 


In execution of a decree obtained on the 5th August 1876, the property 
of the judgment-debtor was attached on the \(7th August 1877. The sale 
of the attached property was postponed pending a suit instituted under the 
direction of the Court by a claimant to the attached property. This suit 
having been dismissed on the 13th September 1878, the decree-holder, on 
the 25th September, applied for a sale of the property, and the 16th Decem- 
ber was fixed for the sale. Meanwhile, on the 13th December 1877, a de- 
cree had been obtained by another party against the judgment-debtor, 
and in execution of this decree the same property was attached on the 13th 
September 1878, and urtder this attachment a sale took place on the 15th 
November following. On the 16th December, as fixed, the property was 
again sold under the first attachment. The auction-purchaser at that sale, 
on the 6th January 1879, applied, under sec, 313 of the Civil Procedure 
Code, to set aside the sale on the ground that the judgment-debtor had no 
saleable interest, Held (reversing the decision of the lower Court) on the 
authority of the following cases—Gogaram v, Kartick Chander Singh (9 W, 
R., 514), Lala Joogul Lall v. Bhuka Chowdhary (9 W. R., 244), and Kar-« 
tick Chander Singh v. Gogaram (2 W. R., Mis., 48), which the Court felt 
bound to follow, while it doubted the correctness—that the sale must be 
set aside.—6 C, L. R., 85. 


In execution of a rent-decree, dated 26th May 1869, certain immove- 
able property was sold in execution, aud purchased by the appellant on the 
2ist February 1880, no mention having been made of any incumbrances. 
On the 9th May 1879, a decree was obtained upon a mortgage executed by 
the original judgment-debtor, and in executiou of that decree the property 
which had already been sold was attached, and, on the llth March, again 
sold in execution of the second decree, it being alleged that the property 
was covered by the mortgage which was prior in date to the former decree. 
The appellant thereupon applied that the sale of the 21st March should be 
set aside under sec, 313 of the Civil Procedure Code, and his purchase- 
money directed to be returned to him. /leld that, if, as a fact, the property 
sold wascovered by the mortgage, there was, under the circumstances, no 
such saleable interest in the judgment-debtor at the time of the sale on the 
2ilet February 1880 as would prevent the operation of sec. 313 of the Civil 
Procedure Code, inasmuch as under that sale the purchaser would be un- 
able to get the particular property purchased by him ; and that the sale 
must be set aside.—8 C, L. R., 468. 


Under sec. 313 a purchaser at a sale in execution of a decree may resist 
the confirmation of the sale and prevent its conclusion, while ander sec. 315 
he may apply, after the confirmation of the sale, fora refund of the pur- 
chase-money on the ground that nothing passed by the sale. To entitle a 
purchaser, under para, 2 of sec 315, to a refund of purchase-money, it ia 
not necessary that a Court should have decided in other proceedings that 
the judgment-debtor had no saleable interest in the property which pur- 
ported to be suld, or that the purchaser should have obtained actual pos- 
session and have been deprived thereof.—8 Madr, 99. 


Held that an application under sec, 313 of the Civil Procedure Code 
by the purchaser at a sale in execution of a decree, which had been trans- 
ferred for execution to the Collector, in accordance with the rules prescrib- 
ed by the Local Government, was entertainable by the Civil Courts, and the 
Collector had no jurisdiction, under the Code or under Notification No. 671 
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_.of 1880, to entertain it. Madho Prasad v. Hansa Kuaar (I. L. R., 5 Al. 314) 
referred to.—9 Al. 43, 


The fact that property sold in execution of a decree is incumbered, 
even when the incumbrance covers the probable value of the property, is 
not sufficient to sustain a plea that the person whose property is sold had no 
saleable interest therein. Sec. 313 of the Civil Procedure Code contemplates 
that either the judgment-debtor had no interest at all, or that the interest 
was not one hecould sell ; and the fact that the property may fetch little or 
nothing if sold does not affect the question. Naharmal v Sadut Ali (8 O. 
L. R, 468) distinguished. Protap Chunder Chackerbutty v. Panioty (I. 
L. R., 9 Cal. 506) referred to.—9 Al. 167. 


In the event of the death of the judgment-debtor, notice must issue to 
his representative before the sale of immoveable property can be set aside 
under sec. 313 of the Code of Civil Procedure, albeit that the section makes 
no express provision for the appearance of the representative.—7 Bom. 424, 


Sec. 313 of the Civil Procedure Code only applies to cases in which the 
judgment-debtor has no saleable interest in the property sold. It does not 
apply to cases where the judgment-debtor has no saleable interest in a por- 
tion only of the property.—9 Cal. 626. 


A person who purchases immoveable property at a sale in execution of 
a decree, knowing that the judgment-debtor has no saleable interest there- 
in, is not entitled to the benefit of the provisions of sec. 313 of Act X of 
1877, which were designed for the protection of persons who innocently and 
ignorantly purchase valueless property.—3 Al. 527. 


Where in execution of a decree passed against a person who had pre- 
viously been adjudicated an insolvent, portious of his property (then vested 
in the Official Assignee) are attached and sold, the purchaser is entitled to 
have the sale set aside under sec. 313 of the Code of Civil Procedure, not- 
withstanding that the Official Assignee acquiesces in the sule, and is content 
to receive the sale-proceeds .—9 Cal, 217. 


The fact that property sold in execution of a decree is subject to a 
mortgage upon which a decree has been obtained—which fact is not dis- 
closed prior to the proclamation of sale—is not sufficient to enable an auc- 
tion-purchaser to set aside the sale on the ground that the judgment-debtor 
had ‘‘no saleable interest” in the property, within the meaning of sec. 313 
of the Civil Procedure Code. Naharmul Marwari v, Sadut Ali (8 C. L. R., 
468) distinguished.—9 Val. 506. 


A misrepresentation or concealment in the sale-notification, which in- 
duces a purchaser to buy a property for much more than it is really worth 
—although that misrepresentation or concealment may be fraudulent—ig 
no ground for setting asi de a sale under sec. 313 of the Civil Procedure 
Code. The meaning of sec. 313 is that, when a purchaser under an execu- 
tion-sale buys a property which turns out to have no existence at all, orto 
be of no saleable value whatever, the Court may then set aside the sale 
under sec. 313.—10 Cal. 368. 


See I. L. R., 7 Madr. 512 & 11 Al, 94, noted sec, 311; 10 Cal. 368, 
noted under sec. 294. See l. L. BR., 11 Madr. 269. 
314. No sale of immoveable property in execution of a 
decree shall become absolute until it has 
been confirmed by the Court. 


Confirmation of gale. 
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Note. 


See I. L, R., 8 Bom. 424, noted under section 305 ; 17 Cal. 769, noted 
under sec, 244; 18 Cal. 125, noted under sec. 289. 


. ; 315. When a sale of immoveable 
ea ere propery is set aside under section 312 
or 5135, 

or when it is found that the judgment-debtor had no sale- 

able interest in the property which purported to be sold, and 
the purchaser 1s, for that reason, deprived of it, 

the purchaser shall be entitled to receive back his pur- 

chase money (with or without interest as the Court may direct) 

from any person to whom the purchase-money has been paid. 


The repayment of the said purchase-money and of the 
interest (if any) allowed by the Court may be enforced 
against such person under the rules provided by this Code for 
the execution of a decree for money. 

Notes. 


The plaintiff purchased at an auction-sale, in execntion of a decree, 
the right, title, and interest of a judgment-debtor in certain property. The 
sale was confirmed on 30th November 1866. On proceeding to take posses- 
sion, he was opposed by the deferdant, who asserted that he was in posses- 
sion of the property, and that it was his. Inasuit under sec, 258, Act VIII 
of 1859, for a refund of the purchase-money, the sale still remaining un- 
cancelled, held that the suit must be dismissed ; that sec. 258 of Act VIII of 
1859 only applied to cases where the auction-sale had been cancelled ; that 
the proper course for the plaintiff to have pursued was to have broughta 
suit under sec. 269 of Act VIII of 1859 for a declaration of the judgment- 
debtor’s right, title and interest in the property.—3 B. L. R., (A. C.) 301 ; 
12 W. R., 176. 

When an auction-purchaser at a sale in execution of a decree buys 
the right, title, and interest of the judgment-debtor in the property sold in 
execution, and it is subsequently found that the judgment-dcbtor had no 
right, title, or interest whatever in the property, no suit will lie against the 
decree-holder or the judgment-debtor to recover back the money which the 
auction-purchaser has paid, Although a purchaser may, under sec. 258 of 
Act VIII of 1859, recover his purchase-money, it is only when the sale is 
set aside for irregularity under sec. 257.—4 B.L. BR, (F. B.) 11; 12 W. 
R., (F. B.) 8. 

Under sec. 258, Act VIII. of 1859, when‘a sale of immoveable property 
is set aside, the purchaser is entitled to recover back his purchase-money. 
If the Court, reversing the sale, omit to make such order, the purchaser 
can sue to recover the money from the person who has received it.—1 W. 
R., 55; 2 Agra H,. C. R., 50. 

No appeal lies from an order refusing a refund of price to a purchaser 
the sale to whom has been set aside under sec. 315 of the Civil Procedure 
Code, Soudagar Mal v. Abdul Rahman Khan, Tapesri Lal v. Deoki Nan- 
dan Ria and Ram Dial v. Ram Das referred to. Baijuath Sahai v. Moheep 
Narain Singh dissented from.—I. L. R., 12 Al. 397, ; 
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Upon an application for refund of purchase-money under sec. 315 the 
Munsif, being of opinion thst the purchaser had, in collusion with the 
judgment-debtor, run up the price of the land at auction far beyond its 
value with a view to prevent other property attached from being sold to 
satisfy the decree, rejected the application, except as to a sum of Rs. 50, 
which represented the alleged value of the judgment-debtor’s interest in 
the land brought to sale by the decree-bolder. Held that, as the judgment- 
debtor was found to have no interest in the land, the purchaser was en- 
titled to a refund of the money paid to the decree-holder.—8 Madr, 101. 

Although there is no express provision in the Oode laying down that 
a decree-holder may take out of Court the proceeds of an execution-sale 
before the date on which the sale is confirmed, yet sec, 315 of the Code 
implies that this may be done. The Court, however, under special cir- 
cumstances, may refuse to pay over to the decree-holder the purchase- 
money until the sale is confirmed, but in such case it should provide for 
Gue payment of interest on the money detained, Held that, under the 
special circumstances of this case, the decree-holder was not entitled to re- 
ceive interest from his judyment-debtor from the date of the sale to the 
date on which the suale was confirmed.—12 Cal. 252. 

Where an order was passed ander sec. 315 directing refund to a pur- 
chaser in execution of a decree in a suit in which a second appeal lay to 
the High Court, held that, under sec. 622 of the Code of Civil Procedure, 
the High Court could set aside the order, because the judgment-debtor 
having been found to have a saleable interest, the lower Court had no 
power to order a refund.—9 Madr 437. 

Where immoveable property was sold in the execution of a decree 
under the provisions of Act VIII of 1859, and the auction-purchaser, having 
been subsequently deprived of such property on the ground that the Judg- 
ment-dcbtor had nv saleable interest in it, applied ander Act X of 1877, 
sec, 315, to the Court executing such decree for the return of the purchase- 
money. Aeld that the Court could entertain the application,—ZIn the mat- 
ter of the petition of Mulo, I. Ll. R., 2 Al. 299. This is dissented from ina 
subsequent case where it was held. that Act X of 1877, sec. 315, cannot 
have retrospective effect so as to apply toasale which had taken place 
before the Act came into operation.—2 Al, 780, 2 B. L. R., (A. C.) 83; 10 
W. R., 365 followed. 

Per STRAIGHT, OLDFIELD, and TYRRELL, JJ.—That the words in sec, 315 
of the Civil Procedure Code, ‘‘no saleable interest,” mean ‘‘nothing to sell,” 
and are not intended to confine the cases in which a purchaser at an exe- 
cution-sale shall be entitled to receive back his purchase-money to those 
in which the judgment-debtor, though having an interest, such interest is, 
by prohibition of law or for some other reason, unsaleable. Held by the 
Full Bench that a purchaser at a sale in execution of a decree can maintain 
a suit against the decree-holder for recovery of his purchase-money when 
itis found that the judgment-debtor had no saleable interest in the pro- 
perty sold, and he is not limited to the special procedure in the exeoution 
department mentioned in sec. 315.—5 Al. 577. 

A judyment-debtor, whose property had been sold in execution of the 
decree under Act VIII of 1859, appealed from the order disallowing his 
application to set aside the sale, after Act X of 1877 (Civil Procedure Code) 
came into force, The Appellate Court set aside the sale. The purchaser 
sued the decree-holder for interest on the purchase-money and the expenses 
of the sale, the purchase-money having been returned to him under the 
order of the Court executing the decree, without interest and less such ex- 
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penses, Held by the Full Bench that the provisions of Act X of 1877, and 

not of Act VIIT of 1859, were applicable to the determination of the mat- 
ter in dispute in the suit, Held by the Divisional Bench (Srraicur and 
TYRRELL, JJ.) that, with reference to the roling of the Fall Bench, the 
suit was maintainable, Held also by the Divisional Bench that, under the 
circumstances of the case, the plaintiff ought not to be granted the relief 
sought.—5 Al. 364. 


See I. L. R., 11 Madr. 269, noted under sec. 313; 13 Al. 383, noted 
under sec. 295. 


316. When a sale of immovecable property has become 
Certificate to purchaser Absolute in manner aforesaid, the Court 
of immoveuble property. shall grant a certificate stating the pro- 
perty sold and the name of the person who at the time of sale 
is declared to be the purchascr. Such certificate shall bear the 
date of the coufirmation of the sale; and, so far as regards 
the parties to the suit and persons claiming through or under 
them, the title to the property sold shall vest in the purchaser 
from the date of such certificate, and not before: Provided 
that the decrce under which the sale took place was still sub- 
sisting at that date. 
Notes. 


The plaintiff, as purchaser at a Court’s sale, sued in 1871 for possession 
of certain immoveable property, and tendered in evidence a sale-certificate, 
dated 20th September 1865. The first Court decided against the plaintiff 
on the ground, among others, that the certificate was not registered, though 
registration of it was compulsory. On the 9th February 1875, the plain- 
tiff filed an appeal in the High Court against that decree, and, on the 26th 
July 1875, applied to that Court for permission to give in evidence a new 
certificate of sale, issued on the Ist February 1875, regarding the same pro- 
perty as that to which the certificate of the 20th September 1865 related. 
Held by the High Court that, as the new cortificate was issued after the 
first Court had made its decree, the High Court ought not to receive it, or 
to suggest or facilitate any application to the lower Court for a review of 
its decree on documentary evidence, which had no existence when that 
Court made such decree. (Distinction pointed out between this case and 
Mohidin v. Mahadaji, S. A. 437 of 1872.) Quere.— Whether, under the cir- 
cumstances of this case, the Subordinate Judge, who issued the new cer- 
tificate of sale on the Ist February 1875, ought to have so issued it, in 
order that the plaintiff might register it, the plaintiff having already lost, 
by his own laches, the right to register the original certificate P Quaere,— 
Whether the Court of first instance ought to have received the second cer- 
tificate if it had been issued and tendered in evidence subsequently to the 
filing of the auit, but previously to the original hearing? —12 Bom. H. O, R., 
(A, C.) 247. 

K brought a suit against P to recover possession of certain land. 
Whilst that suit was pending inthe Court of first instance, the right, title, 
and interest of P in the land were sold in execution of a decree against 
him at the instance of a judgment-creditor, and purchased by G. Subse- 
quent to G’s purchase K’s suit was dismissed by the Conrt of first instance ; 
buat K appealed, and the Appellate Court reversed the decree of the Court 
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below, and gave judgment in K’s favour. G, who was not made a party to 
the appeal, thereupon instituted a suit against K to eject him and obtain 
possession of the land. Held that the doctrine of lis pendens applied, amd 
that G was not entitled to maintain the suit. Held, further, that it made no 
difference to the application of the doctrine that the decree of the Court of 
first instance was iu favour of G’s predecessor in title, for that decree was 
open to appeal, and the decree in the suié was that passed by the Appellate 
Coart, the proceedings in the Appeal Court being merely a continuation of 
those in the suit ; and as G’s purchase was made whilst that suit was pend- 
ing, G was still bound by the decree of the Appellate Court. Anundo 
Moyee Dossee v. Dhonendro Chunder Mookerjee (14 Moore’s I. A. 101; 8 
B. L. BR, 122;16W.R.,(P. C,) 19) distinguished.—I. L. R., 15 Cal. 94. 


An application by an auction-purchaser for a certificate of sale needs 
bear no stamp, since by sec, 316 of the Civil Procedure Code (Act XIV of 
1882) it is not even required to be in writing.—13 Bom, 670. — 


In execution of a decree for sale passed on a hypothecation bond, all 
the land comprised in the security was attached. The judgment-debtor was 
a member of an undivided family ; his son put in noclaim in execution, but 
on aclaim put in by his nephew it was ordered that the right, title and in- 
terest of the judgment-debtor be sold. The decree-holder became the pur- 
chaser, and having obtained a sale certificate which recited that ‘ all the 
interest of the judgment-debtor” was sold, he was put in porsession of all 
the land, part of which he leased to the son. Subsequently the nephew ob- 
tained a decree for his share against the decree-holder and then purchased 
the rest of the land from him. Iu a suit by the son against the nephew to 
recover his share, the plaintiff having failed to prove that the jndgment debt 
had been incurred for purposes not binding on him :—Held, that the entire 
estate less the interest of the nephew was sold to thefdecree-holder and con- 
sequently the son’s interest had passed to him. The question what is actually 
bargained and paid for at an execution sale is a mixed question of law and 
fact, and the High Court on second appeal is not bound by the finding of 
the Court of first appeal with regard to it.—13 Madr. 47. 


The words “ subsisting decree’, in the proviso to sec. 316 refer to a 
decree which is unreversed and in full force, and not to a decree the exe: 
cution of which is not barred by limitation. Where a decree under which 
a sale takes place remains, unreversed, and the sale under it has been con- 
firmed, a sale certificate will operate as a valid transfer of the property 
sold, notwithstanding that the sale has actually taken place at a time when 
execution of the decree is barred by limitation.—11 Cal, 376. 


A. Court having once granted a certificate of sale to an auction-pur- 
chaser is under no obligation to give him another, in order that he may es- 


cape the penalty which he has incurred by reason of the certificate being 
insufficiently stamped.—9 Bom. 526. 


The title of a purchaser at a Court sale becomes complete upon his pay- 
ment of the purchase-money and confirmation of the sale by the Court. 


When the sale is admitted, production of a certificate is not necessary to 
_prove that fact.—10 Bom. 444. 


Claims on property admitted by the parties or established by a decree 
of a Court should be entered in the certificate of sale and be computed as 
part of the purchase money in ascertaining the amount of the stamp duty 
leviable on the certificate of sale. Other claims should neither ba entered 
in the certificate of sale nor computed as part of the purchase money. It 
is the duty of the purchaser to provide the stamp.—9 Bom. 47. 
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Held that a sale-certificate granted under sec. 316 of the Civil Proce- 
dure Code is not adocument, the registration of which is compalsory under 
tM Registration Act, 1877, sec, 17 (6).—5 Al. 568. 


Under Act VIII. of 1859, sec, 259, and Act XX of 1866, secs. 17 and 
42, it was necessary to register thejcertificate of sale itself, and not merely 
the memorandam of the certificate of sale.—3 Madr. 41. 


A purchaser of immoveable property at a Court-sale under the Civil 
Procedure Code, Act VIII of 1859, who has been put into possession by the 
Court, has thereupon a complete title against all persons bound by the de- 
cree, notwithstanding that he has no certificate of sale, or one only which 
has not been registered. Rajkishan Mookerjee v. Radha Madhab (21 W. 
R., 349) followed. Quawre.—How far the above ruling will be affected by the 
language of sec. 316 of Act XIV of 1882 P—7 Bom, 254. 


Clause 178, sch. ii. of the Limitation Act (XV of 1877), is not appli- 
cable to applications for certificates of sale, Re Khaja Pattahnjee (I. L. R., 
5 Bom 202) dissented from. The provisions of the Indian Limitation Act 
(No. XV of 1877) do not apply to applications to a Court to do what it has 
no direction to refuse, nor to applications for the exercise of functions of a 
ministerial character. Kylasa Goundan v. Ramasami Ayyan (I. L. R., 4 
Madr, 172) followed.—6 Bom. 586. 


The applicant purchased certain land at a Court-sale on the 17th 
February, 1876. The sale was confirmed on the 20th March of the same year. 
The purchaser did not apply for a certificate of sale until the 10th March 
1880 Held that the application was barred by the Limitation Act (XV of 
1877) sch. 1, art. 178. Held also that the purchaser’s right to a certificate 
of sale accrued to him under secs. 256, 257, and 259 of the Civil Procedure 
Code (Act VIII of 1859) 0n the 20th March, 1875, when the sale was con- 


firmed.—5 Bom. 202, 

A person purchased certain property at a sale in execution of a decree in 
November 1878; his purchase was confirmed, and he obtained a certificate 
of sale on the 23rd May, 1879, from which date he remained in possession. 
The judgment-debtor applied to have the sale set aside for irregularity, but 
his application was dismissed both at the hearing and on the appeal. He 
had applied, before the sale took place, to stay the sale, on the ground that 
the right to apply for execution was barred. This application was dismiss- 
ed, but was allowed on appeal, It did not appear that the auction-purchaser 
was a party to the proceeding, or that he was cognizant of the application, 
Two years from the date of the sale, and one and-a-half year from its con- 
firmation, the jndgment-.debtor, on a summary application, obtained an order 
setting aside the sale, and putting the auction-purchaser out of possession. 
Held that the order was erroneous, the Subordinate Judge having no power, 
after the sale bad been confirmed, to set aside the sale by a summary order ; 
and that, under art. 165, sch. ii. of Act XV of 1877, the application for 
such an order was barred, The words, ‘‘ subsisting decree, ’’ in sec. 316 of 
Act X of 1877, as amended by Act XII of 1879, mean a decree unreversed 
and in full force, and not merely one upon which execution cannot be is- 
sued.—7 Cal. 91. 

Where land subject to an unregistered mortgage,-the registration of 
which was optional, was attached and sold in execution of a money-decree 
obtained against the mortgagor, and the purchaser registered bis certificate 
of sale and obtained possession of the land, held that no question of priority 
under sec. 60 of the Registration Act could arise, inasmuch as the purchaser 
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acquired only the right, title, and interest of the mortgagor subject to the 
mortgage.—7 Madr. 248. 


See I, L, R.,3 Al. 647, noted under sec. 287 ; 17 Cal. 769, noted under 
sec. 244, 


31'7. No suit shall be maintained against the certified 

Bar to suit against par- purchaser on the ground that the pur- 

chaser buyivg bevami. chase was made on behalf of any other 

person, or on behalf of some one through whom such other 
person claims. 

Nothing in this section shall bar a suit to obtain a declara- 
tion that the name of the certified purchaser was inserted in 
the certificate fraudulently or without the consent of the real 
purchaser. 


Notes. 

Sec. 260, Act VIII of 1859, is no bar toa suit for a declaration that 
the name of the certified purchaser was inserted in the certificate of sale 
fraudulently and without the consent of the real purchaser.—4 B. L. R., 
Ap. 32. 

In a suit by a member of a joint Hindu family to recover possession of 
certain property alleged to belong to the joint estate, but which had been 
purchased by the defendant at a sale in execution of a decree passed against 
the estate of R, one member of the family, for his separate debt, the defen- 
dauts sought to rebut the presumption that the property in dispute was part 
of the joint estate by showing that, though the members of the family were 
joint in food, and at particular seasons of the year lived together in the 
family dwelling-house, they also had separate dealings and funds of their 
own ; and that, while the family had some ancestral eatate, several members 
of the family had acqaired separate property from their own funds, and 
dealt with it as their own without reference to the other members of the 
family. They aisv relied on the following facts as showing that the proper- 
ty in dispute was the separate property of R, vze,, that during R’s lifetime 
the other members of the family allowed him to appear to the world astha 
sole owner thereof, and on one occasion when R, B the kurta, and a third 
member of the family, entered into a security-bond with the Collector, 
whereby R pledged this property, and the two others pledged other proper- 
ties, each of them described the property pledged by him as being in bis 
possession ‘‘ without the right of any co-sharers’”’ On the other band, 
the plaintiff, in addition to oral evidence to show that the property in dis- 
pate had been purchased out of the joint family fuuds, although the pur- 
chase was made in the name of R alone, filed the family account-books and 
the private account-books of R for the same purpose, as well as certain let- 
ters which passed between B and R. relative to the purchase ot the property. 
Held, 1st, that the evidence as to the separate trading, funds, and property 
of the several members of joint-family, and their independent dealing with 
such property, disclosed such a state of things as might be fairly held to 
weaken, if not altogether to rebut, the ordinary presumption of Hindu law 
as to property in the name of one member ofa joint-family and to throw 
upon the plaintiff the onus of establishing the joint nature of the property 
claimed by clear and cogent evidence, 2ndly, that the provisions of sec. 260, 
Act VIII 1859, apply to ordinary benami parchases at execution-sales, but 
do not affect purchases of property by one member of a joint Hindu family 
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in his own name, but with the joint funds ; 3rdly, that the mere fact that 
i, while trading on his separate account, was permitted by the other 
members of the joint family to appear to the world as the sole owner of 
family estates, did not disentitle those members to recover from the de- 
fendant, the purchaser ata sale in execution of a decree against R, their 
own share of such estates; 4thly, that the misrepresentation as to his 
separate ownership made by R in the security-bond given to the Collector 
could not be regarded in the present suit as more than an admission incon- 
sistent with the title now asserted by the plaintiff, the defendant not having 
purchased on the faith of such misrepresentation ; 5thly, that the letters 
between B and R relative to the purchase by ‘the latter of the estate in 
dispute were admissible as against the defendant.—12 B. L. R., 317 3; 19 
W. BR., 356. 

The provisions of sec. 260, Act VIII of 1859, apply toordinary benami 
purchases at execution-sales, but do not affect purchases of property by one 
momber of a joint Hindu family in his own name, but with the joint funds, 
—12 B. L. B., (P. C.) 317; 19 W. R., 356. 

The immoveable property of A ata Court’s sale was purchased by 
B with the money, and ou behalf of A. B subsequently conveyed the pro- 
perty to C for the benefit of A. Held that the property could be taken in 
execution by the creditors of A. Quoere.—Whether, but for the subse- 
quent conveyance, B, under the operation of secs. 259 and 260 of the Civil 
Procedure Code, would not have had a good title against the creditors of 
A P—7 Bom, H.C. R., (A. C,) 21. 

A’s property is sold under a decree to B, a bona file purchaser, who 
offers to A to reconvey to him on being repaid the purchase-money. Held 
that, if A accepts the proposal, sec. 260 of the Civil Procedure Code does 
not preclude a contract from arising.—10 Bom. H. O. R., (A. C.) 344. 

The certified purchaser of property which had beeu a second time at- 
tached and sold in the execution of a decree, as the property of the jndg- 
ment-debtors, sued to be confirmed in possession of the property by virtue 
of his certificate of sale, and to obtain the cancelment of the second sale, 
and the order disallowing his objections to that sale. Jleld that the provi- 
sions of ecec. 260 of Act VIII. of 1859 did not prohibit the consideration of 
the circumstances of the first sale, when the question for determination was 
whether, at the time of the second attachment, the judgment-debtors were 
in possession as owners of the property, or merely as lessees of the certified 
purchaser,—6 N.-W. P. H. C. R., 197. 


Sec, 260 of Act VIII of 1859 does not preclude the Courts from enter- 
taining a suit brought by a decree-holder against the certified purchaser of 
property to bring the property to sale in execution of his decree as the pro- 
perty of his judgment-debtor, on the allegation that the certified purchaser 
had purchased the property benami for the judgment-debtor, who had re- 
mained in possession as owner from the date of the purchase, and was in 
possession as such at the time of the attachment.—6 N.-W. P. H.C. R., 265. 

In a suit to obtain possession of certain property purchased at an exe- 
cution-sale, the plaintiff, who alleged that the purchase had been made 
for his benefit, and that the certified purchaser was his benamidar, made 
the certified purchaser, who admitted his allegation, a defendant along with 
the person in possession. Held that the case came within the rule laid 
down in Bubhuns Koowar v. Lalla Buhooree Lall, 14 Moore’s I. A. 496 ; 10 
B. L. B., 159 ; and that the suit was not barred by sec. 317 of the Civil 


Procedure Code.—9 C. L, B., 295. 
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- Sec. 260 of Act VIII. of 1859 does not preclude a person purchasing 
benami from setting up his title against =» person not being the certified 
Peoneeer or claiming through him,—Marshall’s Rep., 423 ; 2 Hay’s Rep., 

The correct interpretation of sec. 260, Act VIII. of 1859, is to the effect 
that a suit by a party claiming to be the real purchaser of immoveable 
property sold in execution of a decree cannot be brought against the cer- 
tified auction-purchaser, even though the claimant has had previous pos- 
session.—9 W. R., 360. 

Sec, 260, Act VIII. of 1859, does not apply when the name of the cer- 
tified purchaser has been inserted by fraud and contrary to the wishes of 
the purchaser.—13 W. R., 85, 

In a suit for possession of a tank, on the allegation that plaintiff pur- 
chased it in execution of a decree against one S D, aud that, after being 
putin possession, she was subsequently ousted, defendant’s plea being pos- 
session after prior purchase at an execution-sale under a decree against 
the same S D; the lower Court found that the defendant’s purchase was a 
fictitious transaction, being in reality for the benefit of S D, “geio was in 
actual possession and enjoyment of the property at the time othe plain- 
tiff’s purchase, Held that the case did not come under the purview of sec. 
260, Act VITI. of 1859.—14 W. R., 111. 

Sec. 260 of Act VIII. of 1859 must be construed strictly and literally, 
and is applicable only to a suit brought against a certified purchaser to 
assert a benami title against him. Where the certified purchaser is a plain- 
tiff, the real owner, if in possession, and if that possession has been honeste- 
ly obtained, may show in defence that the holder of the certificate is a mere 
trustee.—L. R., 2 1. A. 154; 23 W. R., 358. 


If, after obtaining a certificate of salein execution of a decree, the pur- 
chaser acknowledges that his purchase is benami and gives up possession, 
or does some act which clearly indicates an intention to waive his right, or 
restores the property to the real owner, such act may, by reason of the ante- 
cedent relatiou of the parties, operate as a valid transfer of property. De- 
fendant acted benami in buying certain land at a Oourt-sale for plaintiff, 
paid part of the purchase-money for plaintiff, and allowed plaintiff to re- 
main in possession, on the understanding that defendant was to transfer the 
property on repayment of the balance of the purchase-money. Defendant 
having ejected plaintiff, plaintiff sued to recover the land. Held that sec. 
317 of the Code of Civil Procedure was no bar to plaiotiff’s suit.—I. L. R., 
11 Madr, 234. 

In a suit by A against B and C to recover land, A alleged that B brought 
the land at a Court-sale on his behalf. B did not contest the suit. C, who 
did not claim under B, pleaded that A could not recover by reason of the 
Provisions of sec, 317 of the Civil Procedure. Held that sec. 317 only 
enabled the certified purchaser and those claiming under him to avaid 
arrangements made with him in the nature of a trust, and was no bar to 
the suit.—-8 Madr. 511. 

Certain property belonging to a judgment-debtor was brought to sale 
and purchased by a person in the benami name of her daughter, then an 
infant ; and the sale certificate was made out in the name of the latter. 
Subsequently the mother mortgaged the property, and the mortgagee 
brought a suit, obtained a decree, and had the property sold, and pur- 
chased it himself, Upon his being resisted by the daughter in attempts 
to get his name registered as proprietor, he instituted a suit against both 
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mother and daughter to establish his rights to the property. The daughter 
thereupon objected that the suit would not lie by reason of the provisions 
of sec, 317 of the Civil Procedure Code, Held that the provisions of that 
section, which were intended to prevent fraud, were inapplicable to the 
facts of the case, and that suit was maintainable,—12 Cal. 204. 


Ata sale in execution of a decree, in February 1875, the plaintiff pur- 
chased certain property in the name of M, who was recorded as the pur4 
chaser, In 1886, eleven years after the execution sale, M sold the property 
to H, whose name was sebsequently registered as owner, notwithstanding 
the plaintiff’s objections. The plaintiff thereupon, in 1888, brought a suit 
against H for a declaration of his title to the property, on the grounds that 
it had originally been purchased on his behalf at the execution sale, and 
that he had been in possession for more than 12 years. Held, that the suit 
did not fall within sec, 317 of the Civil Procedure Code. Buhuns Kowur 
v. Lalla Buhoree Lall relied on.—19 Cal 198, 


A, the certified purchaser of a taluk at a sale held under the provi- 
sions of Act XI of 1859 for arrears of revenue, and who had obtained sym- 
bolical posg**ssion, has at the time of the sale agreed with B, the former 
owner of ts taluk, to reconvey to him (B) after the sale had been com- 
pleted. In asuit by B to compel specific performance of tbe contract, 
alleging that he had never quitted actual possession of the taluk, objection 
was taken that the suit was not maintainable under sec. 36 of Act XI of 
1859 and sec. 317 of Act XIV of 1882. Held that the suit, not being one 
to oust the certified purchaser from possession, was not barred by sec. 36 ; 
and that neither was it barred by sec. 317 of the Civil Procedure Code, that 
section applying only to sales in execution of decrees of Civil Courts held 
under the Procedure Code.—14 Cal. 583. 


The provisions of sec. 317 of the Code of Civil Procedure are no bar to 
a suit for partition brought by a Hinda son against his father, and a certi- 
fied purchaser of family property, who has bought benami for the father 
with the family-fands at a sale in execution of a decree against the father, 
—6 Madr. 135. 

A sued K, the purchaser of certain immoveable property sold in exe- 
cution of a decree under Act VIII of 1859, for a declaration that K. had 
purchased such property on her behalf. The suit was instituted after Act 
VIII of 1859 was repealed, and Act X of 1877 came into force. When the 
suit was instituted, K did not bold a sale-certificate, After it was institue 
ted, he applied for and obtained a sale certificate under sec, 317 of Act X 
of 1877. Held that, when the suit was instituted, it was maintainable, as 
the defendant not being a certified purchaser under sec 260 of Act VIII of 
1859, that section did not apply ; and that, when the defendant obtained a 
certificate under sec. 317 of Act X of 1877, he became a certified purchaser, 
and the suit would only be maintainable if the plaintiff made out a case 
falling within the provisions of the last part of sec. 317.—5 Al. 478, 


318. When the property sold is in the occupancy of the 
Delivery of immovenble jJUdgment-debtor or of some person on 
property in occupancy of his behalf, or of some person claiming 
puee ment tebtor under a title created by the judgment- 
debtor subsequently to the attachment of such property, and 
a certificate in respect thereof has been granted under sec. 
316, the Court shall, on application by the purchaser, order 
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delivery to be made by putting the purchaser or any person 
kwhom he may appoint to receive delivery on his behalf in 
possession of the property, and, if need be, by removing any 
person who refuses to vacate the same. 

Weotes. 

A suit by an auction-purchaser to obtain possession of land, the sub- 
ject-matter of his purchase, will lie when it is shown that an attempt has 
been made to obtain posse-sion in execution proceedings, and that such at- 
tempt has been unsuccessful. In the case of Lolit Coomar Bose v. Ishan 
Chunder Chuckerbutty (10 C. L. R., 258) it was not intended to hold that 
under no circumstances would such a suit lie, but that, so long as the means 
provided by sec. 318 are open to a purchaser, he is bound to have recourse 
to that section rather than to bring a fresh suit.—I. L. R., 12 Cal 169. 

On the 18th January 1877, the father of the plaintiffs -purchased the 
interest of M in two houses at a sale in execution of a money decree 
against M. The purchaser however, never obtained possession and he did 
not obtain the certificate of sale until the 3lst July 1878. Subsequently 
to the sale of the 18th January 1877, two suits were filed against M on 
mortgages executed prior to that date and decrees in both were obtained 
against M. In execution of these decrees both the houses were sold and res- 
pective purchasers were represented by two of the defendants, The pur- 
chasers got possession and both obtained sale-certificates, one prior to the 
father of the plaintiffs, viz.,on the 5th February 1878, and the other 
subsequently, viz, lat November, 1878. The plaintiffs now sued to recover 
the houses :— Held that the plaintiffs were not entitled to recover as against 
the defendants. The plaintiffs not having either got possession or obtained 
a certificate of sale at the date of the sale in execution of the decrees on the 
mortgages had only an inchote title. The purchasers in execution had no 
notice of the plaintiff’s incipient right and having been left to buy what, 
so far as they .knew, was a complete title, they ought not to be disturbed 
at the instauce of the plaintiff’s who failed to assert their dominant right, 
Had the plaintiffs got into possession or obtained a certificate and registered, 
there would have been notice sufficient to put all persons interested in in- 
quiry as to their rights; bat while they chose to keep their rights wholly 
in the dark they invited others to act as if those rights were not in exist- 
ence, and they could not look to the Courts to extend and complete such 
rights in a way which would render thejdefendants victims not of theirown 
negligence but of the negligence of those who would gain by it.—9 Bom. 16. 

On the 9th December 1876, the plaintiff purchased a house at an anc- 
tion sale in execution of a decree against the owner, one Saltan Saheb. The 
sale was confirmed on the 9th January 1577, but the certificate of sale was 
not issued until the 16th June 1880. On the 20th January 1880, the de- 
fendant purchased the same house at a sale in execution of a money decree 
against Sultan Saheb, The sale was confirmed on the 28th February 1880, 
and a certificate was issued on the 20th March 1880. The defendant got 
possession from the judgment-dekttor in April 1880. The plaintiff now aued 
for possession. It was contended for the defendant that, having completed 
his title under the auction sale and obtained possessian before the plaintiff 
had taken out his certificate he had acquired a better title than the plain- 
tiff :—Held, that the plaintiff was entitled to recover, By his prior purchase 
he had obtained an equitable interest in the property, although he had not 
‘obtatued & sale certificate, The defendant, therefore, purchased subject to 
the plaintiff's equitable interest ; and that title having subsequently been 
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perfected by tho issue of the certificate, the plaintiff’s were in a position to 
sue for possession.—10 Bom, 453. 

S attached certain land and a house in execution of a decree against R. 
M put in aclaim, under sec, 278 of the Code of Civil Procedure, alleging 
that he was in possession as purchaser from R. The claim was rejected. 
No suit was brought by M to contest this order. S purchased the said land 
and house in execution, and obtained a sale-certificate. In 1884 S sued M 
to recover possession of the land and house, alleging that in execution pro- 
ceedings in 1882 he had been put into possession of the land, but not of the 
house, which was found locked up by the Court amin, and that M preven- 
ted him from enjoying both the land and house. M pleaded that S bad 
never been put into possession and again set up his title as purchaser 
from R, and possession under such title. The Munsif found that S 
had been put into formal or coustructive possession of the land, but not of 
the house, and decreed the claim. On appeal the district Judge held that 
S was bound to proceed according to the provisions of sec. 335 of the Code 
of Civil Procedure to recover possession, and could not bring a separate 
suit. Held that, whether there had been legal delivery or not, the suit was 
not barred.—10 Madr. 53. 


An application by a purchaser at a Court sale to be put into posser- 
sion is barred under article 178, schedule 2 of the Limitation Act (XV of 


1877), if made more than three years after the grant of the certificate of 
sale.—8 Bom. 257. 


See I. L. R., 6 Bom. 586, noted under sec, 316; 3 Bom. 433, noted 
under sec. 319; 15 Madr. 208, noted under sec, 211. 


319. When the property sold is in the occupancy of a 
Delivery of immovenble tenant or other person entitled to occupy 
property in occupancy of the same, and a certificate in respect 
semen: thereof has been granted under section 
316, the Court shall order delivery thereof to be made by 
affixing a copy of the certificate of sale in some conspicuous 
place on the property, and proclaiming tothe occupant, by 
beat of drum, or In such other mode as may be customary, at 
some convenient place, that the interest of the judgment- 
debtor has been transferred to the purchaser. 


Notes. 

Quaere.— Whether the one year’s limitation (of suits to set aside sales 
in execution of decrees) under cl, 3, sec. 1, applied to a suit brought aga- 
inst a person who had obtained possession of property by delivery under 
sec. 264, Act VIII. of 1859.—2 W. R, 55. 

No appeal lay from an order of a Court giving possession under sec. 
264, Act VIIT. of 1859, to a purchaser at a sale in execution of a decree.— 
17 W. R., 395. 

Act VIII. of 1859, sec. 230, did not limit the applicant to any parti- 
cular manner of obtaining possession ; and sec, 264 contained nothing to 
prevent the purchaser at an execution sale from obtaining possession if he 
could without the assistance of the Court.—22 W. R., 406. 


A obtained a money-decree against B on the 25th January 1872, in xee- 


cution of which property belonging to B was sold on the 9th September 
1874, A himself becoming the purchaser. The sale was confirmed on the 
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9th October 1874, but the certificate of sale was not issued till the 23rd 
January 1878. <A applied for possession on the 2nd April 1879, Held that 
the right to apply for possession contemplated in Act WIII. of 1859, secs. 
263 and 264 (corresponding with Aut X of 1877, secs. 318 and 319), ac- 
crued on the date the certificate of sale was issued, and noton that on 
which the sale was confirmed, and that, therefore, the period of limitation 
under Act XV of 1877, sch. 2, art. 178, against the purchaser, counted 
from tbe former date.—3 Bom, 433. ; 
See I. L, R., 6 Bom. 586, noted under sec. 316. 
320. The Local Government may, with the sanction 
of the Governor-General in Council 
P t ibe rul : : ae 
ioe aieing. ts Collec declare, by notification in the official 
tor execution of certainde- Gazette, that in any local area the exe- 
erees. ° ° . e 
cution of decrees in cases in which a 
Court has ordered any immoveable property to be sold, or the 
execution of any particular kind of such decrees, or the execu- 
tion of decrees ordering the sale of any particular kind of, or 
interest in, immoveable property, shall be transferred to the 
Collector, and rescind or modify any such declaration. 
The Local Government may also, notwithstanding any- 
Beene thing hereinbefore contained, from time 
digits Geanannicaion: execu. to time prescribe rules for the trans- 
tion, and re-transmission mission of the decree from the Court to 
oe the Collector, and for regulating the 
procedure of the Collector and his subordinates in executing 
the same, and for re-transmitting the decree from the Coltec- 


tor to the Court. 

Rules under this section may confer upon the Collector 
or any gazetted subordinate of the Collector all or any of the 
powers which the Court might exercise in the execution of 
the decree if the execution thereof had not been transferred 
to the Collector, including the powers of the Court under 
sections 294 and 312, and may provide for orders passed by 
the Collector or any gazetted subordinate of the Collector, or 
orders passed on appeal with respect to such orders, being 
subject to appeal to, and revision by, superior Revenue- 
authorities as nearly as may be as the orders passed by the 
Court, or orders passed on appeal with respect to-such orders, 
would be subject to appeal to, and revision by, appellate or 
revisional Courts under this Code or other law for the time 
being in force if the decree had not been transferred to the 


Collector. * 


® These three paragraphs have been added by the Civil Procedure Code Amend: 
ment Act (VII of 1888), seo. 30. 
145 
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- A power conferred by the rules upon the Collector or 
any gazetted subordinate of the Collector, or upon any appel- 
late or revisional authority, shall not be exerciseable by the 
Court or by any Court in exercise of any appellate or revi- 
sional Jurisdiction which it has with respect to decrees or 


orders of the Court.* 

In executing a decree transferred to the Collector under 
this section, the Collector and his subordinates shall be deem- 
ed to be acting judicially within the meaning of Act No. 
XVIII of 1850 (an Act for the protection of Judicial Officers).* 

Notes. 


A decree was transferred to the Collector for execution. The Mamlat 
dar, under the orders of the Collector, put up for sale certain immoveable 
property belonging to the Judgment-debtors. The sale was confirmed by 
the Mamlatdar with the sanction of the Collector. Sometime afterwards 
the auction- purchaser applied to the Collector for a certificate of sale, but 
the Collector refused the certificate, and set aside the sale, on the ground 
that the purchaser was a relative of the decree-holder, and had really pur- 
chased the property on his behalf without the permission of the Court. 
Against this proceeding of the Collector, the purchaser made an application, 
first to the Subordinate Judge, who had transferred the decree to the Col- 
lector for execution, and then tothe District Court. But both Courts de- 
clined to entertain his application, on the ground of want of jurisdiction. 
Held, on an application to the High Court, that the Subordinate Judge had 
jurisdiction to deal with the application, and to revise the Collector’s pro- 
ceedings in execution. Held, also, that the Collector having through his 
subordiuate put up for sale the judgment-debtor’s property, and confirmed 
the sale, had in that way completely executed the decree so far as hc conld, 
and was so far functus officio, His duty was to make a return to the Court 
of what he had done. After confirmation of the sale be could not set it 
aside, Per West, J.—The Collector, like the Nazir in India, is a minis- 
terial officer when he executes a decree. He, like the Nazir, must carry out 
the decree of a Civil Court in general subjection to the judicial direction of 
the Court, on whose authority the coercive power exercised by him rests, 
and which alone can deal judicially with the questions that arise in execu- 
tion. His proceedings and orders are subject, accordingly, to revision and 
correction on the application of a party aggrieved, whenever he miscon- 
ceives the decree or acts illegally in giving effect to it. He is limited strict. 
Ty tothe precise line of activity laid down for him inthe Code and the 
orders under it ; and in cases of error or doubt it is the Court that must de- 
termine whether, he, as its ministerial officer, has or bas not transgressed 
his powers. Per Birpwoop, J.—A sale made by a Collector under Chapter 
19 of the Civil Procedure Code is subject to confirmation by the Civil Court 
under sec. 312. As soon as the Collector has exercised or performed the 
powers or duties conferred or imposed upon him by secs, 321 to 325 of the 
Code, he is functus officio. If he has sold the property or re-sold it under 
the power given by clause (c) of sec. 325, he has completed the execntion 
of the decree so far as he can legally complete it and it is then hia duty to 


* These three parngraphs have been added by the Civil Procedure Code Amend- 
-yoent Act (VII of 1888), sec. 30. 
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re-transmit the decree to the Court, under rules prescribed in that behalf 
by Government under the second paragraph of sec. 320, Where the proper- 
ty has been sold or re-sold, the sale or re-sale cannot be set aside by the Col- 
lector. Auy application for setting it aside must be made to the Civil Corrt 
under sec, 311, and dealt with by it under sec. 312 ; and if no application 
is made to the Court, the sale must be confirmed by it under that section. 
—I, L. R., 11 Bom. 478. 


The rules framed by the Local Government in 1890 in exercise of the 
powers conferred by section 320 of the Code of Civil Procedure, as amend- 
ed by section 30 of Act VII of 1888, are not retrospective in their operation. 
so as to give the Collector the power to confirm a sale held before the date 
of issue of the rules. Nor do the rules authorize the Collector to set aside 
asale, On 27th July, 1889, the property in dispute was sold by the Collec- 
tor in execution of a decree which was referred to him under section 320 of 
the Code of Civil Procedure (Act XIV of 1882.) On 23rd September, 1889, 
the Collector set aside the sale, on the ground that the auction-purchaser 
had purchased the property for and on behalf of the decree-holder. There- 
upon tho auction-purchaser applied to the Court which bad passed the de- 
cree,complaining of the Collector’s proveeding,and praying for a confirmation 
of the sale. The Court asked the Collector to return the record of the case, 
but this he refused to do, on the ground that he had extended the time given 
by the decree to the judgment-debtor to redeem. In January, 1890, the 
Local Government framed new rules in exercise of the powers conferred by 
section 320 of the Code of Civil Procedure as amended by section 30 of Act 
VILE of 1838. One of these rules empowered the Collector to confirm a sale 
held in execution of a decree transferred to him. In April, 1890, the ance 
tion-purchaser again applied to the Court for a confirmation of the sale. This 
application was rejected, on the ground that under the new rules framed by 
Government the Collector alone had the power to confirm the sale. Heid, 
that the rules in question had no application to the present case, the sale 
having been held before the rules were promulgated. The Civil Court waa, 
therefore, competent to confirm the sale. Held, further that even if the 
rules did apply, they did not empower the Collector to set aside, the sale, 
or exteud the time given by the decree to the judgment-debtor to redeem. 
—15 Bom, 322. 

A decree passed by a Subordinate Judge upon a bond, in which certain 
immoveable property was mortgaged, was, in accordance with the rules: 
made by the Local Government under sec. 320 transferred tothe Collector 
for execution. A sale in execution took place, aud the Collector gave the 
purchaser a certificate of the sale. Upon this certificate the puschaser appli- 
ed to the Subordinate Judge to give him possession of a larger amount of 
property than that specified in the certificate, and upon the refusal of the. 
Coart to do so, applied to the Collector to amend the certificate. The amend- 
ment having been made as desired, the purchaser again applied to the Sub- 
ordinate Judge for possession of the amount claimed by him, and the Sub- 
ordinate Judge again rejected the application, holding that only the lesser 
amount had been sold in execution of the decree, Held tkat, with reference 
to the second paragraph of rule 19 of the Rules framed by the Local Go- 
vernment under sec. 320 of the Civil Procedure Code, regarding the trans- 
mission, execution, and retransmission of decrees, and published in the 
N.-W. P.and Oudh Gazette of the 4th September 1850, the matter of deli- 
very to the purchaser was within the jurisdiction of the Subordinate Judge, 
notwithstanding the terms of sec, 320, and notwithstanding the ruling of 
the Full Bench in Madho Prasad v. Hansa Kaur (I. lL. B., 5 Al. 314). Held 
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also that, inasmuch as ‘the Subordinate Judge had jurisdiction to decide 
the question, and inasmuch as, even if his decision was wrong, the pur- 
ohaser bad a remedy by bringing a regular suit, the matter did not fall 
within sec. 622 so as to call for the interference of the High Court in re- 
vision. Sivanathaji v. Joma Kashinath. (I. L. B., 7 Bom. 341) and Amir 
Hasan Khan v. Sheo Baksh Singh (1. L. R., 11 Cal. 6) referred to.—7 Al. 
407. 


The authority conferred upon the Local Government by sec. 320 of 
the Civil Procedure Code prior to the amendment of that section by sec, 30 
of the Civil Procedure Code Amendment Act (VII of 1888), to make rules 
for regulating the procedure of the Collector in executing decree transmit- 
ted to him, included power to make arule providing for an appeal from the 
Collector’s orders. Clause XIX of Rule 17 which was added to the Rules 
(No, 671 of 30th August 1880) published in the N.-W. P. and Oudh Gazette 
of the of the 14th September 1880, by a notification in the Gazette of the 17th 
November 1883, and which made the order of a Collector confirming a sale 
appealable to the Commissioner of the Division, was therefore not ultra 
vires of the Local Government. Madho Prasad v. Hansa Kuar referred to, 
Seo. 243 of the N.-W. P. Land Revenne Act (KIX of 1873)does not apply 
to such orders passed by a Collector.—12 Al. 564, 


Held that effect cannot be given to the rules prescribed by the Local 
Government under sec. 320 of Act X of 1877, unless an order for sale has 
been made ou or after the Ist October 1880.—4 Al. 116. 


Held that a decree for the sale of ancestral land, or of an interest in 
such land, in enforcement of an hypothecation on such land, is a “decree for 
money”’ within the meaning of the rules prescribed by the Local Govern- 
zoent under sec. 320 of Act X of 1877.—4 Al. 115. 


‘Orders passed by a Collector in the exercise of the powers conferred on 
him under sec. 320 and the following secs. of the Civil Procedure Code, 
relating to the execution of a decree of a Civil Court, after transfer of the 
decree to him under sec. 320, are not appealable to the High Court, Held, 
therefore, that the order of a Collector, disallowing an application by the 
judgment-debtor that the amount of the decree might be satisfied by the 
temporary transfer of his immoveable property, and ordering the sale of 
such property, and the order of a Collector confirming a sale, were not 
appealable to the High Court.—5 Al 314 


See I. L. R., 4 Al. 382 & 11 Al. 94, noted under sec. 311 ; 7 Bom. 332, 
noted under sec. 210; 9 Al. 43, noted under sec. 313. 


Weasel Gellatiow anand 321. When the execution of a 
execution of decree is so decree has been so transferred, the Col- 
transferred. lector may 


(a) proceed as the Court would proceed under section 
305 ; or 
(5) raise the amount of the decree by letting in perpetuity, 


or for a term, on payment of a premium, or by mortgaying, 
the whole or any part of the property ordered to be sold; or 


3 


(c) sell the property ordered to be sold, or so much there- 
of as may be necessary. 
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322. When the execution of a decree, not being a decree 
Procedure of Collector Ordering the sale of immoveable property 
when execution of decree in pursuance of contract specifically 
eed asa affecting the same, but being a decree 
for money in satisfaction of which to Court has ordered the 
sale of immoveable property has been so transferred, the Col- 
lector, if, after such enquiry as he thinks necessary, he has 
reason to belive that all the habilities of the judgment-debtor 
can be discharged without a sale of the whole of his available 
immoveable property, may proceed as hercinafte provided. 


ectac ty os eli aaamn 322A. In the case mentioned in 
code Wagisy cialis ‘on pre. section 322, the Collector shall publish 
HOEhy: a notice calling upon— 

(a2) every person holding a decree for money against the 
judgment-debtor capable of execution by sale of his immove- 
able property, and which such decree-holder desires to have 
so cxecuted, and every holder of a decree for money in 
execution of which proceedings for the sale of such property 
are pending, to produce before the Collector a copy of the 
decree, and a certificate from the Court which passed or is 
executing the same, declaring the amount recoverable there- 
under ; 


(6) every person having any claim on the said property, 
to submit to the Collector a statement of such claim, and to 
produce the documents (if any) by which it is evidenced. 


Such notice shall be in the language of the district, and 
shall allow a period of sixty days from the date of its pub- 
lication for compliance therewith. It shall be published by 
being posted in the Court-house of the Court which made the 
original order under sec. 304, and at such other places (if any) 
as the Collector thinks fit. Where the address of any such 
decree-holder or claimant is known, a copy of the notice shall 
be sent to him by post or otherwise. 


322B. Upon the expiration of the said period, the Col- 
Amount of money-decrees lector shall appoint a day for hearing 
to be ascertained andim- any representations which the judgment- 
Bie ene Pala cag debtor and the decree-holders or claim 
ants (if any) may desire to make, and for holding such enquiry 
ashe may deem necessary for informing himself as to the nature 
and extent of such decrees and claims and of the judgment- 
debtor’s immoveable property, and may, from time to time, 
adjourn such hearing and enquiry. 
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If there be no dispute as to the fact or extent of the h- 
ability of the judgment-debtor to any of the decrees or 
claims of which the Collector is informed, or as to the relative 
priorities of such decrees or claims, or as to the liability of 
any such property for the satisfaction of such decrees or claims, 
the Collector shall draw up a statement, specifying theamount 
to be recovered for the discharge of such decrees, the order 
in which such decrees and claims are to be satisfied and the 
immoveable property available for that purpose. 

If any such dispute arises, the Collector shall refer the 
same, with a statement thereof and his own opinion thereon, 
to the Court which made the original order undersec. 304, and 
shall, pending the reference, stay proceedings relating to the 
subject thereof. The Court shall dispose of the dispute if the 
matter thereof be within its jurisdiction, or transmit the case 
to a competent Court for disposal, and the final decision shall 
be communicated to the Collector. The Collector shall then 
draw up a statement as above provided in accordance with such 
decision. 

Notes. 

An appeal from the decision of a dispute under sec. 3223 falls directly 
within the exception of art. 11, ach. ii of the Court Fees Act (VII of 1870), 
and the memorandum of appeal should therefore be presented as fora 
decree in asuit, upon an ad valorem stamp. Srinivasa Ayangar v. Peria 
Tambi Nayakar dissented from.—I. L. L., 7 Al. 565. 


See I. L. R,, IL Al, 94, noted under sec. 311. 

322C. The Collector may, instead of himself issuing the 
When District Court MOtices and holding the enquiry required 
may issue noticesand hold by sections 322A and 3223, draw up a 
ai aa id statement specifying the circumstances 
of the judgment-debtor and of his immoveable property so 
far as they are known to the Collector or appear in the records 
of his office, and forward such statement to the District Court; 
and such Court shall thereupon issue the notice, hold the in- 
quiry, and draw up the statement required by sections $22A 

and 322B and transmit such statement to the Collector. 


Wote.—See I. L. R., 1] Al, 94, noted under sec. 311. 


; 322D. The decision by the Court 
Po canae isd diceecs: ine of any dispute arising under section 322B 
poder section 8228 or or section 322C shall, as between the 
parties thereto, have the force of, and be 
appealable as, a decree. 
Note,—See I. L. R.,11 Al. 94, noted under sec. 311. 
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323. Whenever the amount to be recovered and the 

Scheme for liquidation property available have been determined 

of money-decrees. as provided in section 322B or 322C, the 
Collector may— 

(1) if it appears that the amount cannot be recovered 
without the sale of the whole of the property available, pro- 
ceed to sell such property ; or if it appearsthatthe amount 
with interest (if any) in accordance with the decree and, when 
not decreed, with interest (if any) at such rate as he thinks 
reasonable, may be recovered without such sale ; 

(2) raise such amount and interest (notwithstanding any 
order under section 304)— 

(a) by letting in perpetuity or for a term, on payment of 
premium, the whole or any part of the said property ; or 

(6) by mortgaging the whole or any part of such property; 
or 

(c) by selling part of such property ; or 

(d) by letting on farm,or managing by himself or another, 
the whole or any part of such property for any term not ex- 
ceeding twenty years from the date of the order of sale ; or 

(e) partly by one of such modes, and partly by another 
or others of such modes. 

(3: For the purpose of managing, under this section, the 
whole or any part of such property, the Collector may exer- 
cise all the powers of its owner. 

For the purpose of improving the saleable value of the 
property available or any part thereof, or rendering it more 
suitable for letting or managing, or for preserving the pro- 
perty from sale in satisfaction of an incumbrance, the Col- 
lector may discharge the claim of any incumbrancer which 
has become payable, or compound the claim of any incum- 
brancer whether it has become payable or not, and, for the 
purpose of providing funds to effect such discharge or com- 
position, may mortgage, let, or sell any portion of the property 
which he deems sufficient. If any dispute arises as to the 
amount due on any incumbrance with which the Collector pro- 
poses to deal under this paragraph, he may institute a suit in 
the proper Court, either in his own name or the name of the 
judgment-debtor, to have an account taken, or he may agree 
to refer such dispute to the decision of two arbitrators, one 
to be chosen by each party, or of an umpire to be named by 
such arbitrators. | 
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In proceeding under paragraphs (2), (3), and (4) of this 
section, the Colleetor shall be subject to such rules, consistent 
with this Act, as may, from time to time, be made in this be- 
half by the Chief Controlling Revenue Authority. 


324. If, on the expiration of the letting or management 

. i¢ under section 323, the amount to be re- 

manethe ee. covered has not been realised, the Col- 
lector shall notify the fact in writing 

to the judgment-debtor or his representative in interest, stat- 
ing at the same time that, if the balance necessary to make 
up the said amount is not paid to the Collector within six 
weeks of the data of such notice, he will proceed to sell the 
whole or a sufficient i pee of the said property ; and if, on the 
expiration of the said six weeks, the said balance is not so 
paid the Collector shall sell such property or part accordingly. 


324A. The Collector shall, from time to time, render to 
Collector to render ac- the Court which made the original order 
counts to Civil Courts. under section 304 an account of all 
moneys which come to his hands, and of all charges incurred 
by him in the exercise and performance of the powers and 
duties conferred and imposed on him under the povisions of 
this chapter, and shall hold the balance at the disposal of 
the Court. 

Such charges shall include all debts and lhabilities from 
time to time due to the Government in respect of the property 
or any part thereof, the rent (if any) from time to time due 
to a superior holder in respect of such property or part, and 
(if the Collector so directs) the expenses of witnesses sum- 
moned by him. 

Such balance shall be applied by 
the Court as follows :— 

Jrstly, in providing for the maintenance of such members 
of the judgment-debtor’s family (if any) as are entitled to be 
maintained out of the income of the property, to such amount 
in the case of each member as the Court thinks fit; and 


secondly, where the Collector has proceeded under section 
321, 1n satisfaction of theoriginal decree in execution of which 
the Court ordered the sale of immoveable property, or other- 
wise as the Court may under section 295 direct ; or 

thirdly, where the Collector has proceeded under section 
322, in keeping down the interest on incumbrances on the 
property, and (when the judgment-debtor has no other 


Application of balance. 
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sufficient means of subsistence) in providing for his subsistence: 
to such amount as the Court thinks fit; and in discharging 
rateably the claims of the original decree-holder and any other 
decree-holders who have complied with the said notice, and 
whose claims were included in the amount ordered to be re- 
covered ; 
and no other holder of a decree for money shall be en- 
titled to be paid out of such property or balance until the de- 
ee who have obtained such order have been satisfi- 
ed ; 
and the residue (if any) shall be paid to: the. judgment- 
debtor or such other person (if any) as the Court directs. 
325. When the Collector sells any property under this 
Bales how to be.conduct- Chapter, he shall put it up. to publie 
; auction, in one or more lots. as he thinks. 
fit, and may— 
(e) fix a reasonable reserved price for each lot ; 
(6) adjourn the sale for a reasonable time, whenever he. 
deems the adjournment necessary for the purpose of obtaining 
a fair price tor the property, recording his reasons for such 
adjournment ; 
(¢) buy in the property offered for sale, and re-sell the 
same by public auction or private contract, as he thinks fit. 
Note.—See F, L. R., 11 Bom. 478, noted under sec. 320. 


325A. So long as the Collector ean exercise or perform 
Restrictions as toalien- In respect of the judgment-debtors’ im- 
ation by judgment-debtor moveable property, or any part thereof, 
er his representative, and = 
prosecution of remedies by any of the powers or duties conferred or 
deoree- holders. imposed on him by sections 322 to 325 
(both inclusive,) the judgment-debtor or his representative in 
interest shall be incompetent to mortgage, charge, lease, or 
alienate such property or part except with the written permis- 
sion of the Collector, nor shall any Civil Court issue any pro- 
cess against such property or part in execution of a decree for 
money. 

During the same period no Civil Court shall issue any 
process of execution either against the judgment-debtor or his 
property in respect of any decree for the satisfaction whereof 
provision has been made by the Collector under section 323, 

The same period shall be excluded in calculating the 
period of limitation applicable to the execution of any decree 

146 


ed 
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affected by the provisions of this section in respect of any 
remedy of which the decree-holder has thereby been tempor- 
arily deprived. 
325B. When the property of which the sale has been 
Provision where proper. Ordered is situate in more districts than 
ty is in soveral districts. one, the powers and duties conferred and 
imposed on the Collector by sections 321 to 325 (both inclu- 
sive) shall, from time to time, be exercised and performed by 
such one of the Collectors of the said districts as the Local 
Government may, by general rule or special order, direct. 


325C. In exercising the powers conferred on him by 

Powers of Collector to Sections 322 to 325 (both inclusive), the 

compel attendance of par- Collector shall have the powers of a Civil 

ties and witnesses and pro- Court to compel the attendance of parties 

pred ; and witnesses and the production of do- 
cuments. 


326. When, in any local area in which no declaration 
When Court may autho. Under section 320 is in force, the pro- 
rize Collector toatay public perty attached consists of land or of a 
ealevoruend: share in land, and the Collector repre- 
sents to the Court that the public sale of the land or share is 
objectionable, and that satisfaction of the decree may be made 
within a reasonable period by a temporary alienation or 
management of the Jand or share, the Court may authorize the 
Collector to provide for such satisfaction in the manner re- 
commended by him, instead of proceeding toa sale of the land 
or share- In such case the provisions of sections 320, para- 
graph two, to 325C (both inclusive), shall apply, as far as they 
are applicable. 
Notes. 


Sec, 244 of Act VIII of 1859 admits only of a temporary alienation 
of land, and not of an arrangement by which possession is left with the 
judgment-debtor subject toa payment by yearly instalments.—2 N.-W. 
P. H. C. R., 347. 

Where a Collector recommended that the lands of a judgment-debtor 
should be exempted from auction-sale, and that the judgment-debt should 
be satisfied by money-instalments extending over a period of twelve years, 
and the Judge, on the matter being referred to the Civil Courts for sanc- 
tion and approval, in sending the proceedings to the Munsif, intimated 
thet the arrangement was a proper one, and the Munsif in his order referred 
to this opinion of the Judge, held that the recommendation of the Collector 
shoul d have been dealt with by the Court executing the decree in the ex- 
ercise of its own judgment, and not in deference tothe opinion expressed 
by th® Judge, who exceeded his jurisdiction in interfering in the matter. 
The arrangement proposed by the Collector was not one which could be 
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proposed or accepted under the terms of sec. 244 of the Civil Procedure 
Code.—6 N.-W. P. H. C. B., 39. 


Act X of 1877, sec. 326, does not apply to a decree which directs the 
sale of land or of a share in land in pursuance of acontract specifically 
affecting the same, The Court, therefore, cannot authorized the Collector 
to stay the sale in such a case under sec. 326.—I. L. R., 2 Al. 856. 


Where the Collector has applied to the Court under sec. 326 of the 
Civil Procedure Code, proposing ® scheme for the payment of decretal 
money in order to avoid a sale of attached property, it is in the discretion 
of the Court to authorize the Collector or not, as it thinks fit, to provide 
for the satisfaction of the decree in the manner proposed ; and the Court 
is bound to hear any objections which may be made by the decree-holder 
to the feasibility of the proposed scheme,and any evidence that may be 
offered in support of those’ objections; and if, after hearing the decree- 
holder’s objections, and the evidence which may be offered in support of 
them, the Court is not fully satisfied that the proposal is feasible, or that 
it can,in all reasonable probability, be carried out within the specified 
period, the Court ought, in the exercise of its discretion, to refuse its 


sanction.—9 Cal. 290, 
327. The Local Government may, from time to time, 
Local rnles as to sales of With the sanction of the Governor- 
land in executionof decrees General in Council, make special rules 
pane enya: for any local area, imposing conditions 
in respect of sale of any class of interests in land in execution 
of decrees for money, where such interests are so uncertain 
or undetermined as, in the opinion of the Local Government 
to make it immpossible to fix their value ; 


and if, when this Code comes into operation in any local 
area, any special rules as to sale of land in execution of de- 
crees are in force therein, the Local Government may conti- 
nue such rules in force, or may, from time to time, with the 


sanction of the Governor-General in Council, modify the 
same. 


All rules so made or continued, and all such modifications 


of the same, shall be published in the local official Gazette, 
and shall thereupon have the force of law. 


H1.— Of Resistance to Execution. 
328. If, in the execution of a decree for the possession 
Procedure in case of ob. Of property, the officer charged with the 
struction to execution of execution of the warrant is resisted or 


Bertee: obstructed by any person, the decree- 
holder may complain to the Court at any time within one 
month from the time of such resistance or obstruction. 


The Court shall fix a day for investigating the com- 


plaint, and shall summon the party against whom the com- 
plaint is made to answer the same. 
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‘This section applies to Provincial Small Cause Courts (so far as relates 
*to moveable property), 

The word ‘‘ month” in aec. 230 of the Code of Civil Procedure means & 
‘month according to the English calendar. An applicant under that section 
‘has a clear calendar month, exclusive of the day of dispossession within 
which to prefer his application.—5 Bom. H.C. R., (A. C.) 39. 

The Court codid not be put in motion under sec. 226 of the Code of 
‘Civil Procedure without an application from the decree-holder under that 
-goction,—-19 W. R.,°62 

Tn order to bring a case under secs. 226 and 227 of the Civil Proce- 
dure-Code, 1859,-it was necessary to show that obstruction had been offer- 
‘ed arising from the circumstance that lands had been taken which were not 
‘~Inoladed in the decree.—8 W. R., 398. 

Where a warrant for possession of Jand in execution of a decree was not 
-executed owing to the'resistance of the jadgmert-debtors in September 1880, 
‘and no complaint was made under sec. 328 of the Code of Civil Procedure, 
1877, buat-a fresh warrant for possession was applied for by and granted to 
the decree-holders,and resistance was again made in January 1881, held 
‘that a complaint by the decree-holders as to the second obstruction made 
within thirty days of the second obstruction was not barred by reason of 
art. 167 of-sch, ii of the Limitation Act.—I. L. R,, 5 Madr, 113. 

Section 328 ef the Civil Procedure Code (Act XIV of 1882) does not 
‘make it obligatory on a decree-holder, whois obstructed in execution of the 
decree, to pursue his remedies under that section. Accordingly the!failure 
on the part of the plaintiff to avail himself of the remedy under that section 
-did not prevent him from proceeding against the defendant by a regular 
-guit,—8 Bom. 602. 

See 'T. L. R., 8 Bom. 481,-noted under sec. 334. 

‘329. If the Court is satisfied that the obstruction or 

Procedure in cease of ob. resistance was occasioned by the judg- 
byjadgment-deb- ment-debtor, or by some person at his 


Saint Dis tnaliee res instigation, the Court shall inquire inte 
‘the matter of the complaint, and pass such order «as it thinks 
“fit. 

Wotes. 


This section applies to Provincial-Small Cause Courts (so far as relates 
*to moveable, property). 

The power given by sec. 829 of the Civil Procedure Code to make such 
order as the Court shall see fit must be construed with regard to the cir- 
cumstances in respect of which the power is to be exercised. An order 
under sec. 329 should be the result of the fact that the defendant in the suit, 
who is precluded by the decree from disputing plaintiff’s right, unjustly 
instigates a third party who has no'real interest in the property, to prevent 
‘the plaintiff from getting the benefit of his execution, A Court has no 
power under this section to determine, as between the judgment-creditor 
‘and a third party obstructing the execution of the decree, important ques- 
tions on the merits which are wholly unconnected with, and cannot be affec- 
ted by, the fact that the obstruction is made at the instigation of the de- 
fendant.—I. L. R.,3 Madr, 81. 
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330. If the Court is satisfied that the resistance or 
Procedure when obstrac- Obstruction was without any just cause, 
‘continues. and that the complainant is stall resisted 
or obstructed in obtaining possession of the property by the 
judgment-debtor or some other person at his instigation, the 
Court may, at the instance of the decree-holder and without 
prejudice to any penalty to which such judgment-debtor or 
other person may be liable under the Indian Penal Code or 
any other law fer such resistance or obstruction, commit the 
judgment-debtor or such other person to jail for a term which 
may extend to thirty days, and direct that the decree-holder 
be put into the possession of the property. 


Note. 
This section applies to Provincial Small Cause Courts (so far as relates 
‘to moveable property). 
331. If the resistance or obstruction has been occasion- 
ed by any person other than the judg- 
Bite be cient gre mienidepice claiming in good faith to bo 
good faith, other than jn possession of the property on his own 
judgment-debtor. 
account or on account of some person 
other than the judgment-debtor, the claim shall be numbered 
and registered as a suit between the decree-holder as plaintiff 
and the claimant as defendant ; 
and the Court shall, without prejudice to any proceedings 
to which the claimant may be liable under the Indian Penal 
Code or any other law for the punishment of such resistance 
or obstruction, proceed to investigate the claim in the same 
manner and with the like power as if a suit for the property 
had been instituted by the decree-holder against the claim- 
ant under the provisions of Chapter V., 
and shall pass such order as it thinks fit for executing or 
staying execution of the decree. 
Every such order shall have the same force as a decree, 


and shall be subject to the same conditions as to appeal or 
otherwise. 
Notes. 

This section applies to Provincial Small Cause Courts (so far as relates 
to moveable property). 

Held per Jackson, J.—Thataa the decree-holder had not complained 
that the officer of the Court had been obstructed or resisted by the claime- 
ant, the case did not fall within sec, 229 of Act VIII of 1859; and, there- 
fore, the Court had not jurisdiction to take summary cognizance of the case. 
Per Mitrer, J.—This objection, taken for the first time on special appeal, 
did not affect the merits of the case or the jurisdiction of the Court.—1 B. 
“. R., (A. C.) 206. 
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The provisions of sec. 229 of the Code of Civil Procedure are not ap- 
plicable to the case of a person put in possession of land under a decree in 


the manner prescribed by sec, 224 of the same Code.—1 N.-W. P. H. C. B., 
184; Ed. 1878, 218. 


In claims arising under sec, 229 0f Act VIII of 1859, there was nothing 
to prevent the “ claimants” from questioning the legality of the decree 
obtained by the decree-holder against the judgment-debtor.—4 N.-W. P. 

.C. R., 8f. 

Possession by receipt and enjoyment of rent is as good in law as actual 
occupation, and sec, 230, Act VIII. of 1859, was not restricted to cases of 
personal occupation.~-15 W. R., 70. 


When an application is made by a party on the ground that he was in 
possession, and that he has been dispossessed in execution of a decree in @ 
suit in which he was not a party, the proper order to be made under sec. 


230, Act VIII. of 1859, is in the first instance to exumine the applicant.— 
16 W. R., 288. 


The plaintiff being the holder of a decree of a Subordinate Couri for 
more Rs. 5,000 was obstructed in execution by the present defendants. He 
applied to the Court forthe removal of the obstruction, the property, which 
was the subject of the application, being valued at less than Rs, 5,000 and 
the Subordinate Judge directed that the application be registered as a re- 
gular suit under Civil Procedure Code, sec. 331, and ultimately passed a 
decree in favor of the plaintiff :— Held, that the appeal against this decree 
did not lie to the High Court.—I, L. R., 13 Madr. 520. 


The investigation of claims under sec. 331 of the Code of Civil Proce- 
dure (Act XIV of 1882) is not limited to the fact of possession, Any ques- 
tion of title arising between the contending parties in connection with their 
right of possession may be finally determined in such investigation as in an 
ordinary action of ejectment. A obtained a decree in the Court of a First 
Class Subordinate Judge for possession of property worth more than Rs. 
5,000. In executing this decree against a portion of the property awarded, 
which was worth Rs. 420, A was resisted by B, who claimed to hold the 
property under a title adverse to the judyment-debtors. B’s claim was 
thereupon numbered and registered as a suit under sec. 331 of the Code of 
Civil Procedure (Act XIV of 1882). The First Class Subordinate Judge, 
who investigated the claim, ordered B’s obstruction to be removed and the 
property to be put into A’s possession, B appealed against this order. Held, 
that the appeal lay to the District Judge under Act XIV of 1869, the sub- 
ject-matter of the claim being less than Rs. 5,000.—14 Bom. 627. 


A Court executing a decree obtains, by virtue of sec. 331 a special ju- 
‘risdiction which enables it to try a claim, of which the value of the subject- 
matter falls below the pecuniary limit of its ordinary jurisdiction. By vir- 
tue of sec. 647 a superior Court may, for sufficient cause, transfer a claim 
registered under sec. 331, to a Subordinate Court for trial.—8 Madr. 548. 


An application in furtherance of execution of a decree for possession 
against a person who resists execution, claiming the property as his own, is 
an application within sec. 331 of the Civil Procedure Code, and should be 
treated as a plaint.—14 Cai, 234, ; 

Appeals from orders under sec. 331 of Act X of 1877, as amended by 
sec, 52 of Act XII of 1879, are chargeable with the same court-fee as is re- 
quired in the case of appeals from decrees.—8 Oal 720. 


An investigation under sec. 331 of the Civil Procedure Code (prior to 
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the Amendment Act of 1879) is limited to the fact of possession, and is no 
bar to a subsequent suit brought to try the title to the land in dispute.—3 
Madr. 104. 


The plaintiff obtained a decree against T, A, and J ina suit, the sub- 
ject-matter of which exceeded Rs. 5,000, and, in part-execution thereof, at- 
tached property worth less than that amount. D having resisted the exe- 
cution of the decree, the plaintiff’s claim was numbered and registered as a 
suit under sec, 229 of Act VIII of 1859. Upon investigation the First Class 
Subordinate Judge made an order staying execution of the decree. The 
plaintiff appealed to the District Judge, who held that no appeal lay to him, 
as tho subject-matter of the original suit, out of which the execution-suit 
arose, exceeded Rs. 5,000. The plaintiff appealed against this decision to 
the High Court. Held that the investigation of a claim under sec. 229 of 
Act VIIT of 1859 is not to be regarded as a fresh suit, but is merely a con- 
tinuation of the original suit, and that thero was, therefore, no appeal 
against the order in question to the District Judge,—4 Bom. 123. 

In a suit under sec. 229 of Act VIII of 1859 (sec. 331 of Acts X of 1877 
and XIVjof 1882), the onus is on the plaintiff to establish a prima facie case 
of possession, and it is then incumbenton the claimant to auswer that case 
and show, if possible, a better title.—10 Cal. 50. : 


See I. L. R.,3 Madr. 81, noted under sec. 329; 8 Bom. 602, noted 
under sec. 328; 10 Al. 411 and 14 Al. 417, noted under sec. 13. 


332. If any person other than the’ judgment-debtor 

Procedure in case of dispossessed ofany property in execution 
person dispossessed of pro. of a decree, and such person disputes 
Gecree-holder to be put the right of the decree-holder to dispos- 
into possession. sess him of such property under the de- 
cree, on the ground that the property was bona jide in his pos- 
session on his own account or on account of some person 
other than the judgment-dcbtor, and that it was not comprised 
in the decree, or that, if 1t was comprised in the decree, he 
was not a party to the suit in which the decree was passed, 
he may apply to the Court. 


If, after examining the applicant, it appears to the Court 
that there is probable cause for making the application, the. 
Court shall proceed to investigate the matter in dispute ; and, 
if it finds that the ground mentioned in the first paragraph of 
this section exists, it shall make an order that the applicant 
recover aera of the property, and, if it does not find as 
aforesaid, it shall dismiss the application. 


In hearing applications under this section, the Court shall 
confine itself to the grounds of dispute above specified. 


The party against whom an order is passed under this 
section may institute a suit to establish the right which he 
claims to the present possession of the property ; but, subject 
to the result of such suit (if any), the order shall be final. 


1168 CIVIL PROCEDURE TODE. [Szc. 


Wotes. 

This section applies to Provincial Small Cause Courts (so far as relates 
to moveable property ). ; 

In asuit by A against B for recovery of ancestral jamma lands, of 
which he alleged that he had been dispossessed by B, B stated in his writ- 
ten statement that A’s ancestor having relinquished the land the zemindar 
had leased the same to him, B, and he had been in possession since, He also 
stated how A’s ancestor relinquished, and that he, B, had thereupon obtain- 
ed a patta. He denied that he had dispossessed. Held that, B having ad- 
mitted the possession of A’s ancestor, it lay upou B to prove his title. Per 
Macrugxson, J.—The opinion of the Fall Bench in Pulin Behari Sen vw. 
Watson (B. L. KR, Sup. Vol., 904) was that, if a party makes a qualified 
statement, that statement cannot be used against him apart from the quali- 
fication ; not that, if a man makes aseries of independent unqualified state- 
ments, those statements cannot be used against him. That case goes no fur- 
ther than to lay down that an unfair use is not to be made of a man’s writ- 
ten statement by trying to convert into an admission by him that which he 
never intended to be an admission.—1. B. L. R., (A. C.) 1383; 10 W. R., 190. 


In a svit to recover possession of certain property, on proof that the 
plaintiff bad been dispossessed by a benamidar, in whose favour a convey- 
ance had been executed by the plaintiff’s father, held that the presumption: 
arising from the defendant’s recent and unexplained possession being ree 
butted by the plaintiff’s prior, continuous, and peaceful] possession, the de- 
fendant must shew affirmatively that his title was a valid one, and could 
not raise the defence that the plaintiff was prevented from showing it to be 
invalid.—2 B. L. R., (A. ©.) 274; 11 W. R, 185. 

Whether or not an appeal lies from the decision of a lower Court, re- 
jecting an application by a party other than a defendant, under see. 230 of 
Aet VIII of -1859,disputing the right of the decree-holder to dispossess him, 
the High Court may, under the L5th section of the Charter, compel the lower 
Court to exercise ita jurisdiction. Golucknarain Dutt v. Bistooprea Dossee 
(1 W. R., 140) referred to and questioned. Planting a bamboo, and making 
proclamation to the occupants of an estate that it bas been adjudged to some 
other, is sufficient dispossession of a landlord to warrant him in applying to 
the Court under sec. 230.—2 B. L. R.,(A. C.) 301 

One share-holder, being dispossessed by the other of a certain jalkar 
in execution of his decree, brought a suit under sec. 230, Act VIII of 1859, 
alleging that the jalkar had been apart of thcir joint mehal, and that, on 
partition thereof, the jalkar was left ijmali. The decree-holder set up that 
the jalkar had been formed after the partition, and by diluvion of one of 
his own villages. Held that the onus was upon the claimant to prove his 
case.—3 B, L. R, Ap. 90; S. C., 12 W. R., 16. 

In a suit to recover possession of land and wasilat under a gantijamma, 
which had originally belonged to the defeadants, the main question was as 
to 10 katas, of which possession by receipt of rent only was claimed from the 
defendants, whose dwelliung-house was thereon. The defendants alleged that 
the 10 katas were not included in the ganti jamma ander which plain- 
tiffs claimed, Held that the onus was on the plaintifis to prove that the 10 
katas were included in the ganti jamma under which they claimed. It was 
not on the defendants to show the extent of that tenure while it was in 
their possession and when it was transferred to the plaintiffs, although the 
fact was one peculiarly within their knowledge.—3 B. L. B., (A. C.) 161; 11 
W. R., 501. 
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A had been dispossessed of certain land in execution of a decree, which 
B had obtained ina suit against C, nnder sec. 15, Act XIV. of 1859. A ap- 
plied under sec. 230, Act VIII. of 1859, to recover the land. Held the de- 
cree obtained by B was a decree within the meaning of sec, 230 of Act VIII 
of 1859, and, therefore, A had rightly applied under that section. No stamp 
was necessary on A’s application.—4 B. L. BR., (F. B ) 94. 


The plaintiffs were in possession of certain immoveable property, when 
the Joint-Magistrate, under sec 319 of the Criminal Procedure Coda, placed 
the Ist defendant in possession until the rights of the parties should be de- 
termined by a competent Civil Court. Held, in a suit to recover possession 
of the property instituted more than six months after the plaintiffs were 
dispossessed, that the plaintiffs could not recover without showing title.— 
4M.H.C. R., 478; 7 W. R., 212; 17 W. R., 181. 

Where an application was made to the Civil Court under sec. 230 of 
the Civil Procedure Code by the petitioner disputing the right of a decreei 
holder to dispossess him of certain immoveable property, and the Civil 
Judge rejected the application, held that sec 231 of the Civil Procedure 
Code did not give the petitioner a right of appeal to the High Court.—5 
M. H.C. R., 183. 

In a suit to prevent the defendants from obstructing the plaintiff in 
his enjoyment of the fiuits of certain trees which he claimed as heir of a 
person who purchased that right, the defendants denie the existence of the 
right, and alleged possession and enjoyment in themselves. Held that the 
District Judge in appeal, having found the possession and enjoyment to be 
in the defendants, was rightin throwing upon the plaintiff the burden of 
proving his title to the trees or their produce. Rule of evidence with refer- 
ence to ancient documents stated.—4 Bom. H, C. R. (A. C.) 60. 


A donee, under a deed of gift, brought a suit to recover a piece of land 
which he alleged his donors had given for a temporary purpose to the de- 
fendant in possession six years before, and the Munsif found that it was 
so, and allowed the claim. But the District Judge, on appeal, considering 
that the plaintiff had failed to prove his donors’ title to the land, rever- 
sed the Munsit’s decree. Held that the Judge was in error in requiring the 
plaintiff to establish the title of the donors, without inquiring whether the 
defendant had obtained possession merely by their permission ; and that the 
suit must be remanded for a finding by the District Judge on that point,— 
4 Bom, H. C, R., (A. C.) 70. 

On the 28th August 1857, the plaintiff passed a kabuliat to Govern- 
ment, and took possession of certain miras land, abandoned by the miras- 
dar for four or five years previous to that date. The plaintiff continued 
in possession of his land, and paid the Government assessment from 1864 
till 1872. Inan action brought by the plaintiff to recover possession of 
the land, he alleged in the plaint that he had taken the defendants as part- 
ners in the cultivation of the land, and had been dispossessed by them. 
Both the Jower Courts rejected the claim, The lower Appellate Court based 
its decision on the ground that, as the plaintiff failed to prove the fact of 
his alleged partnership with the defendants, he could not succeed, notwith- 
standing that Court found in the plainutiff’s favour the other facts stated 
above. Held in special appeal that, aa the suit was one to establish title and 
recover possession, the Judge should, on the facts found, and having regard 
to Reg. XVII of 1827, sec. 7, cls. l and 2, and Bom. Act I of 1865, bave 
called upon the defendants to prove their claim to hold possession as against 
the plaintifi’s right of occupation.—12 Bom. H. C. R, (A. C.) 144. 
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Wheré a person is alleged to be in possession, not as owner of the full 
proprietary right, but as mortgagee, the burden of proof of such qualified 
ownership lies on the party asserting it. Such a case falls within the scope 
of sec, 110, Act I of 1872.—6 N.-W. P. H. C. R., ©6. 


A, being in possession of lends, as purcbaser under deeds of sale from 
B, the person last seized, was forcibly ousted from possession by C and D, 
who set up a title to the lands under an alleged deed of gift from B. A 
made a complaint to the Criminal Court, and under an order of that Court 
was again put into possession ; Cand D being directed to institute a suit 
in the Civil Couit to establish their claim, which they accordingly did, 1re- 
lying upon their title, and impeaching deeds of sale, In such circumstances, 
held by the Judicial Committee, reversing the decree of the Court at 
Calcutta (without prejudice, however, to any question which might arise 
between A and any other party claiming under B), that it was incumbent 
on Cand D to prove some title to the lands claimed before they could 
put A to proof of his title.—4 Moore’s I. A. 233. 


Suit by A to recover immoveable property in the possession of B and 
his predecessors, whose title had been unchallenged for forty-four years, on 
the ground that the estate was mortgaged only by A’s aucestors, and that 
B and those claiming under him were only usufructuary mortgagees in 
posscssion, Meld that the onus probandt was on A, who could only succeed 
by thestrength of his own titlo, and not by reason of the weakness of B’s 
title. —10 Moore’s I. A., 151. 


A person claiming uuder Act X of 1877, sec. 332, need not prove his 
title, but only the fact of possession.—I, Ll. R., 2 Al. 94. 


A mortgagee who is in possession of the mortgaged property under 
the mortgage is in possession ‘‘ on his own account” within the meaning 


of Act VIII of 1859, sec. 230, and Act X of 1877, sec. 332.-—2 Al. 94. 


Where, in pursuance of an order made in the execution of a decree 
while Act VITI of 1859 was in force, certain persons were dispossessed of 
certuin property after that Act was repealed and Act X of 1877 came into 
force, and such persons applied under Act X of 1877, sec. 332, to be res- 
tored to the possession of such property on certain of the grounds speci- 
fied in that section. Held that such persons were entitled to the benefit of 
that section,—2 Al. 94. 


When a person making a claim to certain property under rec. 230 of 
Act VIII of 1859 has been allowed to bring a suit under that section to 
try his right to the property, it is sufficient, in the first instance, for him 
to prove his possession, without proof of his title; but if he takes this 
course, it is open to the defendant to show that, although possession may 
be in the plaintiff, yet he has no good title to the property, and that he (the 
defendant) has a better title. —5 Cal. 278. 

See I. L. R., 3 Madr. 104, noted under sec, 331 ; 12 Madr, 211, noted 
under sec. 234. 


333. Nothing in section 331 or 332 applies to a person 

Transfer of property by to whom the judgment-debtor has trans- 

judgment-debtor after in- ferred the property after the institution 
stitution of suit. of the suit in i * . = 


Note. 


This section applies to Provincial Small Cause Courts (so far as relates 
to moveuble property). 
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334. If the purchaser of any immoveable property sold 
se in execution of a decree be resisted or 
Resisting or obstructing ° 

purchaser in obtaining pos. Obstructed by the judgment-debtor or 

eee of immoveable pro’ any one on his behalf in obtaining pos- 

session of the property, the provisions 

of this chapter relating to resistance or obstruction to adcerec- 

holder in obtaining possession of the property adjudged to 
him shall be applicable. 


Notes. 


A. purchaser of immoveable property ata Court-sale, having been ob- 
structed by the defendant, made an application to the Court, under asec, 
268 of Act VITT of 1859, for the removal of the obstruction, but subse- 
quently withdrew his application. The Court thereupon made an endorse- 
ment upon the application to the effect that, as the applicant did not wish 
to proceed further, no investigation was made. JZeld that no such order 
had been made as was contemplated by sec. 269 of Act VITI of 1859, that 
section contemplating, at least an order against one party or the other; 
and that, therefore, the provisions contained in tho same section, as to 
the time within which a suit must be brought, did not apply to the case 
of the plaintif€.—I. L. R.,5 Bom. 440. 


D, the father of the defendants, by a mortgage dated October, 18459, 
mortgaged a house together with other property to B, the father of the 
plaintiff. B sved D upon the mortgage, and obtaiued a decree directing 
the sale of the mortgaged property. The execution sale took place in July 
1877, and the plaintiff (the mortgagee’s son) became the purchaser of the 
house, On attempting to take possessiou he was resisted by the defend- 
ants (sons of the mortgagor), who alleged the house to be ancestral pro- 
perty, and denied the plaintiff’s right to more than the third share to 
which the father had been entitled. Held by the High Court, on appeal, 
upon the authority of Girdharilal v.§ Kantoo Lal, as explained in Suraj Bun- 
see Koer v. Sheo Prasad, that the shares of the defendants were validly 
bound by their father’s mortgage, as it had been found by the lower Court 
that the debt, in respect of which the mortgage had been executed, had not 
been contracted by their father for improper orimmoral purposes ; but that 
as the purchaser at the execation sale (the plaintiff) was the mortgagee’s 
son, the question arose whether he could be held to be a stranger to his 
father’s suit; on the mortgage, and, as such, not bound to go behind the de- 
cree and make inquiry as to whether the debt had been improperly incur- 
red. This would depend on the circumstances under which he and his 
father were living and the relation existing between them. The case was, 
accordingly remanded for a determination of the question whether the 
plaintiff was a stranger to his father’s suit. Held that the defendants, not 
being joint with their father at the date of the suit, were not represented by 
him, and would be entitled to redeeem, but only on condition,if the plain« 
tiff insisted on it, of their redeeming the whole of the house, Unless the 
mortgage-deed expressly provided for the redemption of the sons’ interests 
on payment of a proportionate part of the debt, the mortgage should be 
treated as oneand entire ; the father’s authority, according to Girdharilal’s 
case, being to apply or charge the whole property to or with the payment 
of his debts not improperly incurred. Where a decree passed in a suit 
upon & mortgage directs the mortgaged property to be sold, the decision 
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in Deendyal’s case, which limited the “right, title and interest” which 
passed under the auction sale to the father’s share, does not apply. 


Bom. 481. 

335. Ifthe purchaser of any such property is resisted 
- Obstruction by claimant OF Obstructed by any person other than 
other than judgment-deb- the judgment-debtor claiming in good 
acl faith a right to the present possession 
thereof, or if, in delivering possession thereof, any such per- 
son is dispossessed, the Court, on the complaint of the pur- 
chaser or the person so dispossessed, shall inquire into the 
matter of the resistance, obstruction, or dispossession, as the 
case may be, and pass such order thereon as it thinks fit. 


The party against whom such order is passed may ,insti- 
tute a suit to establish the right which he claims to the pre- 
sent possession of the property ; but, subject to the result of 
such suit (if any), the order shall be final. 

Notes. 


Where a review of judgment was applied for on the ground of the 
nubsequent publication of the report of a High Court decision on a point 
of law which governed the case, but which had not been urged at the pre- 
vious hearing, it was considered that the applicant was not to blame for his 
omission to bring the decision to the notice of the Court at the first hearing, 
and the application for review of judgment was granted. A sued for pos- 
seasion of certain shops belonging to a Malabar tarwad, which had been at- 
tached in execution of a personal decree passed against a karnavan in a 
suiton a private debt. In the execution proceedings, an objection petition 
was put in, stating that the shops were sridhanam and was rejected ; and 
the order of rejection was not appealed against for one year. Respondents 
Nos. 1 to 4, the husbands of the persons who put in the objection petition, 
were in possession, and were now sued for possession, The plaintiff was 
atsignee of the purchaser at the execution sale. Held, that upon the facts 
found the plaintiff acquired nothing under the Court-sale. Per cur.—An 
order rejecting a claim-petition under sec, 335 of the Civil Procedure Code, 
not being appealed against within one year, acquires the force of a decree. 
Velayuthan wv. Lakshmana (I, L. R., 8 Madr. 506,) followed.—I. L. R., 10 
Madr. 357. 

When the defendant is in possession by virtue of an order under sec. 
269 Act VIII of 1859, the plaintiff can only succeed on the strength of his 
own title, K and R, two out of five undivided Hindu brothers, sned V (a 
purchaser at an execution-sale of the interest of one of the brothers other 
than K and R) for the recovery of certain land of which V had obtained 
possession under sec. 269 of Act VIII of 1859. The lower Courts awarded 
two-fifths of the land to K and R as being the amount of their share in 
the land. Held by the High Court that the decree could not be maintained, 
as K. and R, being two of several co-parceners in undivided property, could 
not say that they were entitled to a specific share in any portion of that 
property. They might have sued for general partition, or for a decree de- 
claring them entitled to joint possession with V. Babaji v. Vasudeo (I. L. 
R., 1 Bom. 95) followed. A purchaser at a Court’s sale ought not to be put 
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in exclusive possession of the whole undivided land by virtue of a decree 
against one co-parcener only.—2 Bom. 676. 

An order under sec. 335 of the Civil Procedure Code is subject to revi- 
sion by the High Court under sec. 622 of that Code. Shiva Nathaji v. Joma 
Kashinath (I. L. R., 7 Bom. 340) followed.—6 Al. 172. 

See I. L. R., 10 Madr. 53, noted under sec. 318. 


I,—Of Arrest and Imprisonment. 


336. <A judgment-debtor may be arrested in execution 
Place of j udgment-deb- Of a decree at any hour and on any day, 
tors imprisonment. and shall, as soon as practicable, be 
brought before the Court, and his imprisonment may be in 
the civil jail of the district in which the Court ordering the 
imprisonment is situate, or, when such | ail does not afford 
suitable accommodation, in any other place which the Local 
Government may appoint for the confinement of ee 
ordered by the Courts of such district to be imprisoned :<— 

Provided as follows :— 

(a) for the purpose of making an arrest under this section, 
no dwelling house shall be entered after sunset or before sun- 
rise, and no outer door of a dwelling-house shall be broken 
open. But, when the officer authorized to make the arrest has 
duly gained access to any dwelling-house, he may unfasten 
nnd open the door of any room in which he has reason to be- 
lieve the judgment-debtor is to be found: Provided that, if, 
the room be in the actual occupancy of a woman who is not 
the judgment-debtor, and who, according to the customs of 
the country, does not appear in public, the officer shall give 
notice to her that she is at liberty to withdraw ; and, after al- 
lowing a reasonable time for her to withdraw, and giving her 
every reasonable facility for withdrawing, he may enter such: 
room for the purpose of making the arrest : 

when the decree in execution of which a judgment- 

debtor is arrested is a decree for money, 

and the judgment.debtor pays the amount 

of the decree and the costs of the arrest to the officer arrest- 
ing him, such officer shall at once release him. 

The Local Government may, by notification published 
in the official Gazette, direct that, whenever a judgment-deb- 
tor is arrested in execution of a decree for money, and brought 
before the Court under this section, the Court shall inform 
him that he may apply under Chapter XX to be declared an 
insolvent, and that he will be discharged if he has not commit- 
ted any act of bad faith regarding the subject of his applica- 
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tion, and if he places all his property in possession of a re- 
ceiver appointed by the Court. 

If, after such publication, the judgment-debtor express 
his intention so to apply, and if he furnish sufficient security 
that he will appear when called upon, and that he will, with- 
in one month, apply under section 344 to be declared an in- 
solvent, the Court shall release him from arrest: 


But if he fails so to apply, the Court may either direct 
the security to be realized, or commit him to jail in execution 
of the decree. 


In the case of a surety such security may be realized in 
manner provided by section 253. 
Notes. 

This section applies to Provincial Small Cause Courts. 

A person, who has taken the benefit of the insolvent sections of the 
Civil Procedure Code, and who is undischarged, but has not inserted in his 
schedule a debt for which a decree is subsequently obtained, is not protect- 
ed from arrest in execution of such decree, merely because his property is 
in the hands of the Receiver in insolvency. Such a person is liable to 
arrest under the circumstances and in accordance with the procedure pro- 
vided for by the Civil Procedure Code Amendment Act (VII. of 1888).— 
I. L, R., 16 Cal. 85. 

Married women, against whom personal decrees for debt have beeu 
made, are not exempt from arrest or imprisonment in execution of such de- 
crees under the Code of Civil Procedure.—9 Madr. 99. 

A Sheriff’s officer, of his own motion, delivered over to the officer in 
charge of the Alipore Jail a Judgment-debtor who had been duly commit- 
ted to the Presidency Jail. Held, that the imprisonment was unlawful ; 
that the delivery over to the officer in charge of the Alipore Jail amounted 
to a release ; and that the prisoner was entitled, therefore, to be discharged. 
—11 Cal, 527. 

A judgment-debtor arrested in execution of a decree for money, who 
has not, on his committal to jail expressed his intention of applying to be 
declared an insolvent under Chapter XX of the Code of Civil Procedure, 
is nevertheless entitled during his imprisonment to make an application 
for that purpose ; and the Court may, under sec, 349, pending the hearing 
of such application, release him on his finding security to appear when cal- 
led upon, The word “arrest” in sec. 349 should be read as meaning ‘‘under 
detention” or ‘‘ detained in custody.” In deciding whether or not a pay- 
ment made toa particular creditor amounts to an unfair preference with- 
in the meaning of section 351 of the Code, the Courts may fairly (where 
there is no other reason for impeaching the transaction as an unfair pre- 
ference apart from the provisions of the Insolvent Act) refer to, and be 
guided by, the provisions of the Insolvent Act, which treats a transaction 
as an unfair preference only when it has occured within a limited time be- 
fore the insolvency proceedings. Where the Legislature has provided two 
methods by which a debtor can obtain protection from arrest or other serious 
consequences, and if one of those methods, in any particular case, turns 
out to be more favourable to the debtor than the other, the Courts will not 
deprive him of that advautage.—11 Cal. 451. 
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Secs. 336 and 349 of the Code of Civil Procedure, 1882, are applicable 
to judgment debtors under arrest, but not committed to jail. <A judgment- 
debtor committed to jail can only be discharged under sec. 341—8 Madr. 
503. 

A judgment.debtor, having been arrested in execution of a decree of 
the High Court in its Original Civil Jurisdiction, and brought before the 
Court under the provisions of sec. 336 of the Code of Civil Procedure, claim- 
ed to be discharged on the ground that he intended to apply to the Court 
to be declared an insolvent either under the provisions of ch. XX of the 
Code or of 11 & 12 Vic, c 21. Held that the judgment-debtor, on expres- 
sing his intention to file a petition and schedule ander 11 & 12 Vic., c, 21, 
and complying with the conditions of sec. 336 of the Code of Civil Proce- 
dure, was entitled to be distcharged.— 8 Madr. 276. 

S, on the 16th January 1886, obtained a decree fora certain sum of 
money againt C. Iu execution of that decree C was arrested on the 28th 
January, and upon his being brought before the Court he expressed his ine 
tention of applying to be declared an insolvent under the provisions of 
Chapter XX of the Code of Civil Procedure, and he was thereupon released 
upon furnishing security under the provisions of sec. 336 of the Code. K 
became surety for C, and executed a bond undertaking to produce Cat any 
time when the Court shonld direct him soto do, and in default of so pro- 
ducing him to pay the amount of the decree, and standing security for C’s 
applying to be declared insolvent. On the 19th February C filed his petition 
to be declared an insolvent before the District Judge under sec. 344 of the 
Code, aud on the 14th May 1886 his petition was dismissed owing to his 
non-appearance. S thereupon applied for cxecution of the decree against K. 
ITeld that K was released from his obligation under the bond executed.— 
15 Cal. 171. 

The liability of a surety under sec. 336 of the Civil Procedure Code 
ceases when the proceeding taken in execution of a decree wherein the 
security was furnished comes to an end. D, a judgment-debtor, was com- 
mitted to jail on the 8th of Angust 1884, and he applied under sec. 336 of 
the Civil Procedure Code to be released. On the 16th of November 1884, 
Band C stood security for him under the provisions of sec 336 of the 
Civil Procedure Code, that he would appear when called on, and that he 
would, within one month, apply under sec. 344 to be declared aninsolvent, 
and D was thereupon released. Instead of applying under sec. 344 to be 
declared an insolvent, he applied to have the decree, which had been obtain- 
ed ex parte, set aside, This application was disallowed, and the decreec- 
holder was directed to take further steps. On the 21st of February 1885, 
the application for execution of the decree was struck off. The decree- 
holder on the 20th of July made a fresh application to execute the decree 
against the sureties, unless they should produce the judgment-debtor in 
Court. Held, that the power reserved to the Court, under sec. 336 of the 
Civil Procedure Code, to realise the security in execution of the decree, 
could not be exercised when the execution-proceeding wherein the security 
was furnished was no longer in existence,—14 Cal. 757. 

A person who executes a bond undertaking to produce a judgment- 
debtor at any time when the Court should direct him to do so, and stand- 
ing security under sec, 336 of the Civil Procedure Code for the judgment- 
debtor’s applying to be declared insolvent, is released from his obligation 
under the bond when the judgment-debtor files his petition under sec. 344 
to be declared insolvent, Koylash Chandra Shaha v, Christophoridi (1) 
approved,—13 Al. 100. 
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Act X of 1877, sec. 336, cl. 5, applies to Small Cause Court debtors, 
and such persons can obtain the benefit of chap. XX of that Act by apply- 
ipg to a Court which has jurisdiction under that chapter.—2 Madr. 9. 


Warrant of arrest directed, notwithstanding previous proceedings in 
attachment, the Court being satisfied that the judgment-debtor was de- 
termined to evade, if possible, the payment of his debt.—7 Bom. 301. 

See I. L. R., 7 Cal. 19, noted under sec. 271. 

33'7. Every warrant for the arrest of the judgment-deb- 
Warrant for arreat to tor shall direct the officer entrusted with 
direct judgment-debtur to its execution to bring him before the 
Re. ProvEntsy: Court with all convenient speed, unless 
the amount which he has been ordered to pay, together with 
the interest thereon and the costs (if any) to which he is liable, 


be sooner paid. 
Note. 


This section applies to Provincial Small Cause Courts, 
See I. L. R., 16 Cal, 85, noted under section 336. 


33'7A.* (1) When a judgment-debtor appears before the 
Proceedings on appear. Court in obedience to a notice issued 
ance of judgment-debtor under section 245B, or is brought before 
in doe contin 2468, ce at. the Court after being arrested in execu- 
ter arrest in execution of tion of a decree for money, and it ap- 
BeOS ney eres pears to the Court that the judgment- 
debtor is unable from poverty or other sufficient cause to pay 
the amount of the decree or, if that amount is payable by in- 
stalments, the amount of any instalment thereof, the Court 
may, upon such terms, (if any) as it thinks fit, make an order 
disallowing the application for his arrest and imprisonment, 
or directing his release, as the case may be. 

(2) Before making an order under sub-section (1), the 
Court may take into consideration any allegation of the de- 
cree-holder touching any of the following matters, namely :— 

(a) the decree being for a sum for which the judgment- 
debtor was bound as a trustee or as acting in any other fidu- 
clary capacity to account ; 

(5) the transfer, concealment, or removal by the judgment- 
debtor of any part of his property after the date of the insti- 
tution of the suit in which the decree was made, or the com- 
mission by him after that date of any other act of bad faith 
in relation to his property with the object or effect of obstruct- 
ing or delaying the decree-holder in the execution of the de- 
cree ; 

* This section has been inserted by the Debtor's Act (VI of 1888), sec. 4, 
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(c) any undue or unreasonable preference given by the 
judgment-debtor to any of his other creditors ; 

(@) his refusal or neglect to pay the amount of the decree 
or some part thereof when he has or since the date of the de- 
cree has had the means of paying it ; 

(e) the likelihood of his absconding or leaving the Juris- 
diction of the Court with the object or effect mentioned in 
clause (6) of this sub-section. 

(3) While any of the matters mentioned in sub-section 
(2) are being considered, the Court may in its discretion order 
the judgment-debtor to be imprisoned, or leave him in the cus- 
tody of an officer of the Court, or release him on his furnish- 
ing sufficient security for his appearance on the requisition of 
the Court. 

(4) A judgment-debtor released under this section may 
be re-arrested. 

(5) If the court does not make such an order as his men- 
tioned in sub-section (1), it shall cause the judgment-debtor 
to be arrested if he has not already been arrested,and, subject 
to the other provisions of this Code, commit him to jail. 


Wote.—This section applies to Provincial Sm: 11 Cause Courts. 


338- The Local Government may, from time to time, 
Scales of subsistence-al- prescribe scales, graduatcd according to 
lownces. rank, race, and nationality, of monthly 
allowances payable for the subsistence of judgment-debtors. 


Wote —This section applies to Provincial Small Cause Courta, 


339. No judgment-debtor shall be arrested in execution 
Judgment-debtor’a sub- Of a decree, unless and until the decree- 
sistence-money. holder pays into Court such sum as, 
having regard to the scales so fixed, the Judge thinks sufficient 
for the subsistence of the judgment-debtor from his arrest 
until he can be brought before the Court. 

When a judgment-debtor is committed to jail in execu- 
tion of a decree, the Court shall fix for his subsistence such 
monthly allowance as he may be entitled to according to the 
said scales, or, where no sucli scales have been fixed, as it con- 
siders sufficient with reference to the class to which he belongs. 

The monthly allowance fixed by the Court shall be sup- 
plied by the party on whose application the decree has been 
executed by monthly payments in advance before the first day 
of each month. 
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The first payment shall be made to the proper officer of the 
Court for such portion of the current month as remains unex- 
pired before the judgment-debtor is committed to jail, and the 
subsequent payments (if any) shall be made to the officer in 


charge of the jail. 
Notes. 


This section applies to Provincial Small Cause Courts. 

The monthly subsistence-money under sec. 276 of Act VIII. of 1859 
must. be paid in advance ; therefore, where a debtor was arrested and sub- 
sistence-money paid for January, but no further deposit was made till 4th 
February, the prisoner was held entitled to his discharge,—Bourke’s Rep., 


(O. C.) 51 

Unless subsistence-money is paid before the commitment, the com- 
mitment is illegal. The jailor is bound by the words of the Act. It is for 
him, and not for the prisoner, to see that the money is paid.—Bourke’s 


Rep., (O. C.) 421. 

Where a defendant is arrested prior to decree under Act VIII. of 1859, 
sec. 78, and a decree is afterwards obtained against him in the suit, the 
plaintiff, if he wishes to detain the defendant in prison, must have him 
brought before the Court, and his subsistence-money fixed, in the same 
way as in the case of an arrest in execution of a decree ; and, if he fails 
to do so, the defendant is entitled to his discharge from prison.—1 Ind. 
Jur., N. S., 327 ;S. C. Bourke’s Rep., (O. C.) 423. 

Subsistence money tobe 340. Sums disbursed by the de- 
costs in suit. cree-holder for the subsistence of the 
judgment- debtor in jail shall be deemed to be costs in the suit : 


Provided that the judgment-debtor shall not be detained 
in jail or arrested on account of any sum so disbursed. 
Wote —This section applies to Provincial Small Cause Courts, 
Release of judgment- 341. The judgment-debtor shall 
debtor. be discharged from jail— 
(a) on the amount mentioned in the warrant of committal 
being paid to the officer in charge of the jail ; or 
(6) on the decree being otherwise fully satisfied ; or 
(c) at the request of the person on whose application he 
has been imprisoned ; or 
(2) on such person omitting to pay the allowance as here- 
inbefore diecisa: ; or 
(e) if the judgment-debtor be declared an insolvent, as 
hereinafter provided ; or 
(7) when the term of his imprisonment, as limited by sec- 
tion 342, is fulfilled : 
Provided that, in the second, third, and fifth cases men- 
tioned in this section, the Judgment-debtor shall not be dis- 
charged without the order of the Court. 
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A Judgment-debtor discharged under this section is not 
arpa A discharged from his debt; but he cannot be re-arrest- 
ed under the decree in execution of which he was imprisoned. 


Notes. 
This section applies to Provincial Small Cause Courts. 


The discharge of a judgment-debtor befure imprisonment on account 
of the non-payment of the subsistence-money for the debtor is no bar to 
the debtor being re-arrested.—I. L. R., 8 Madr. 21. 


A judgment-debtor once arrested and imprisoned in execution of a 
decree cannot under the Code be again arrested under a fresh writ of at- 
tachment on the same decree.—~12 Cal. 652. 


In the execution of a decree payable by instalments, the judgment- 
debtor cannot be arrested and imprisoned separately for default in the pay- 
ment of each instalment.—7 Bom. 106. 


The decree in an administration-suit directed A, a party to the suit, 
to pay over a sum of money, which she admitted was in her-hands, to her 
own attorney in the suit, to be applied by him as directed by the decree. 
A refused to pay over the money, and she was imprisoned for disobedience 
to the Court’s order. After she had been in prison for six months, she ap- 
plied to the Judge of the Court below, under Act X of 1877, sec. 341, to 
be discharged. This order was refused. Held, on appeal, that the pro- 
ceeding under which A had been imprisoned was not in execution of a 
decree, but that she was imprisoned under process of contempt, and that 
the provisions of secs. 341 and 342 did not apply to the case.—4 Cal. 655. 


Imprisonment not to ex- 342. No person shall be imprison- 
ceed six months. ed in execution of a decree for a longer 
period than six months ; 


or for a longer period than six weeks if the decree be 
When not to exceed six- for the payment of a sum of money not 
weeks. exceeding fifty rupees. 
Wotes. 
This section applies to Provincial Small Cause Courts, 


The Court cannot fix any period for the imprisonment of a judgment- 
debtor under Civil Procedure Code, sec, 342.—I, L. R., 13 Madr. 141. 


Held by a majority of the Full Bench (Sarcent and Bay ey, JJ., dis- 
senting) thata judgment-debtor, imprisoned in satisfaction of the decree 
against him under Act VIII of 1859, is not entitled, under Act X of 1877, 
to be released on the coming into operation of the latter Act, if he have 
a oy imprisoned for more than six months but less than two years.— 
2 Bom. 148. 


The defendant was arrested before judgment, and, on the 5th February 
1883, committed to jail under sec. 481 of the Civil Procedure Code. On 
the 6th March following, a decree in the suit was passed against him. On 
the 28th July, the defendant being then still in jail under the order of the 
5th February, the plaintiff took out a fresh warrant of arrest in execution 
of the decree, and sought to have the defendant further imprisoned for the 
full period of six months limited by sec. 342 of the Code. Held that the 
defendant could be re-committed to jail, in execution of the decrce, only 
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for such a period as, together with the period of imprisonment that had 
elapsed since the passing of the decree, would complete a period of six 
months, and that, consequently, be would be entitled to be liberated on 
the 5th September 1883, Imprisonment under sec. 581 becomes, after decree, 
imprisonment in execution of the decree, and the imprisonment suffered 
after that date must consequently be taken into consideration in calculat- 
ing the period of six months, which, by sec. 342 of the Code, is the limit 
allowed for an imprisonment in execution ofa decree.— 7 Bom. 431. 


See I. L. R., 4 Cal. 655, noted under sec. 341. 


343. The officer entrusted with the execution of the 
eee : rant, Warrant shall endorse thereupon the day 
nerorsemem on werre™" on, and the manner in, which it was exe- 


cuted, and, if the latest day specified in the warrant for the 
return thereof has been exceeded, the reason of the delay, or 
if it was not executed, the reason why it was not executed, 
and shall return the warrant with such endorsement to the 
Court. 

If the endorsement is to the effect that such officer is 
unable to execute the warrant, the Court shall examine him 
on oath touching his alleged inability, and may, if it thinks 
fit, summon and examine witnesses as to such inability, and 
shall record the result. 

Notes. 
This section applies to Provincial Small Cause Courts, 


Where a warrant issued by a Subordinate Court, directing the nazir 
to arrest a judgment-debtor, in execution of a decree, was entrusted by 
the nazir to a subordinate for execution by endorsing his name upon it, 
held that there is nothing in the Civil Procedure Code to prohibit a nazir 
from authorizing a deputy to execute a warrant of arcest for him, and that 
his endorsement must be regarded as prima facie evidence of the authority 
of the person to whom the warrant is delivered to execute it. Held that 
it is most desirable, when the nazirs of the Subordinate Courts delegate the 
duty of executing warrants of arrest, that they should confer the authority 
in more clear and explicit terms than are expressed by 8 mere indorsement, 
and that they should be careful in selecting proper persons to discharge 
that duty, bearing in mind, as far as circumstances permit, the position 
and caste of the party to be arrested, so as to avoid, through the medium 
of Court process, subjecting any such party to personal indignity or offence. 
Further, that it is important that the person chosen should be made ac- 
quainted with the contents of the warrant, in order that he may be able to 
inform the judgment-debtor at whose suit and for what amount he is being 
taken into custody. Where a warrant for the arrest of the judgment- 
debtor had been executed, and an indorsement thereon, profe-sedly under 
sec. 343 of the Civil Procedure Code, was irregularly made by the naib 
nazir, he not having been “ the officer entrusted with the execution of the 
warrant,” held that such irregularity had not invalidated the arrest.—I. L. 
R., 6 Al. 385, 
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CHAPTER XX. 
Or INSOLVENT JUDGMENT-DEBTORS. 


344. Any judgment-debtor arrested or imprisoned in 
Power to apply for declas execution of a decree for money, or 

ration of insolvency. © = against whose property an order of at- 
tachment has been made in execution of such a decree, may 
apply in writing to be declared an insolvent. 

Any holder of a decree for money may apply in writing 
that the judgment-debtor may be declared an insolvent. 

Every such application shall be made to the District 
Court within the local limits of whose jurisdiction the judg- 
ment-debtor resides or is in custody. 


Notes. 

Sec. 8 of Act XXIII of 1861 applies only to applicationa made under 
sec. 273 of Act VIII of 1859, not to applications made under sec. 280.—5 
B. L. R., App. 21. 

Bad faith in sec. 281, Act VIII. of 1859, means bad faith, not only in 
respect of the application, but includes bad faith on previous occasions.— 
56 B. L. B., App. 22, 

A judgment-debtor, in receipt of a monthly stipend, is not entitled to 
obtain a discharge under sec, 273 of Act VIII. of 1859, unless he submits 
to place that stipend at the disposal of the Court, that provision may be 
made for satisfaction of the debt.—6 B, L. R., 575 ; 15 W. BR., 204, But see 
13 B. L. R., 268; 22 W. R., 257. 

‘* Bad faith,” in sec. 281 of Act VIII. of 1859, refers only to bad faith 
in respect of an application under that section.—7 B. L. R., App. 23. 

A surety-bond taken by the Court under sec. 8 of Act XXITI. of 186], 
after judgment has been pronounced, can be enforced under sec. 204 of 
Act VIII. of 1859.—8 B. L. R., 205; 15 W.R., 21. 

The fact that a judgment-debtor, who has been arrested in execution 
of a money-decree, is in receipt of a salary, is not sufficient cause to show 
against his discharge under sec. 8 of Act, XXIII. of 1861.—13B.L. R, 
268 ; 22 W. R., 257. 

The discretionary power of a Judge to detain a defendant in custody, 
otherwise than by committing him to prison in execution of a decree, is 
confined 2 the case provided for in Act XXIII. of 1861, sec. 8.—1 M. H. 
C. R., 44 

Held that an order discharging a jndgment-debtor under sec. 8, Act 
XXIII. of 1861, being illegal on acconnt of non-compliance with the pro- 
cedure prescribed by law, might be quashed, and afterwards treated as a 
nullity, s0 as not to bar any subsequent application for arrest.— 1 Agra 
H.O. &B., Mis., 4. 

C D repaired P’s ship on his express representation that the repairs 
would be paid for by a letter of credit which the owners had sent for that 
purpose. P applied thé funds to the payment of other creditors. O D sued 
him for the amount of the repairs, and obtained a decree,in execution of 
which P was imprisoned. The Court having refused to give him his discharge 
under sec. 273 of Act VIII. of 1859, he appealed. Held, on appeal, that 
@ person who gets work done on the representation that it is to be paid for 
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ont of certain specific funds, which funds he afterwards applies in paying 
sums due to other creditors, is guilty of mala fides and of giving undue pre- 
ference, and is therefore not entitled to his discharge under sec, 273 of Act 
VIII. of 1859.—Bourke’s Rep., A. O. C., 74. 

Where the judgment-debtor applied for his discharge under sec, 273 
of Act VIII. of 1859, and the Court not being satisfied of his inability to 
pay, and that he was honest and bona fide in dealing with his property, re- 
fused the application. Held that a prisoner for debt, if he be perfectly honest, 
without present means of payment, and has given every facility in his 
power to bis creditors taking possession of his property, is entitled to release: 
rack nothing short of this will entitle him to it.—Bourke’s Rep, (O. C.) 

Ol}. 

A person in custody who had been guilty of bad faith in the trans- 
actions relative to which he was detained, but not with regard to his appli- 
cation under sec. 280 of Act VIII. of 1859, was entitled to his discharge.— 
1 Ind. Juar., N.S, 8. 

Secs, 273 and 280 of Act VIII. 1859 did not apply to cases of insol- 
vency where the whole of the debtor’s property is vested in the Official 
Assignee, and cannot be handed over to the Court in the manner contem- 
plated by those sections.—1 Ind. Jur., N. S., 247. 


Where a lower Appellate Court, from the replies of a judgment-debtor 
whom it examined, and from the ¢ircumstances of the case as set forth in 
the evidence, came to the conclusion that the judgment-debtor had not proved 
that he was not possessed of property, so as to be entitled to the benefit of 
sec, 273, Act VIII. of 1859, and sec. 8, Act XXIII. of 1861, held that there 
was no error of law in this finding.—12 W. R., 125. 


The question of the sufficiency of the security tendered by the judg- 

i aa is one entirely for the lower Court to determine.—15 W.R, 
71. 

The function of the Court, acting under Chapter XX of the Code of 
Civil Procedure, is to compel insolvent-debtors to pay their debts if it can, 
either by its compulsory process, or, where that cannot be used, by with- 
holding from them, when it has the power of doing so, the relief to which 
they might otherwise be considered entitled. The granting of an order of 
discharge under that chapter is to a certain extent discretionary with the 
Court, and if the Court be of opinion that an insolvent may reasonably be 
expected to possess an income accruing during the time of his insolvency 
and likely to continue, even if such income be from sources such that it 
could not be attached, it ought very seriously to consider whether under 
such circumstances it ought to exercise its power to discharge the insolvent, 
aod not rather stay its hands and require him as a condition of such dis- 
charge to satisfy it by payments on account of his debts, that he really de- 
sires, so far as he can, honestly to discharge the debt that he owes. A 
Gyawal who was in receipt of a very considerable income, derived from 
offerings made by pilgrims, applied to be declared an insolvent under the 
provisions of Chapter XX of the Code of Civil Procedure. He was opposed 
by a judgment-creditor, who, inter alia, contended that the insolvent should 
be compelled to contribute out of his income towards the payment of his 
debts. The Court finding that there were no assets, and holding that such 
income was not property capable of being attached, and that it bad no power 
to order an insolvent to pay anything out of future earnings towards the 
discharge of his debts, declared the applicant an insolvent and granted him 
his discharge. Held, that the Court had power to withhold the discharge 


Sso. 344.] CIVIL PROCEDURE CODE, 1183 


until the insolvent had satisfied it, by payments on account of his debts, 
that he really desired to discharge hia debts and that, under the circum- 
stances of the case, both having regard to the fact that the inquiry into the 
estate of the insolvent had been insufficient, and to the fact that he was in 
@ position to contribute out of his income towards the payment of his debts, 
the order was wrong and should be set aside. —I. L. R., 19 Cal. 730. 

The plaintiff Gangadhar obtained a decree against the defendant. In 
execution of that decree, certain property was attached on 5th March 1881. 
Although the judgment-debtor was not arrested in execution of that de- 
cree, nevertheless he, on the 18th October 1882, applied to the Court of the 
Subordinate Judge to be declared an insolvent under sec. 344 of the Code 
of Civil Procedure (Act XIV of 1882). He was declared an insolvent under 
that section, and the nazir of the Court was appointed a receiver on 22nd 
December 1883. The receiver proceeded, under the direction of the Court, 
to convert the property of the insolvent into money under sec, 356 (a) of 
the Code. Certain immoveable property was purchased by the petitioner 
Tukaram for Rs. 1,032 on 4th December 1884. Tukaram, after some time, 
presented an application, in which he stated that, inasmuch as the insol- 
vent had not been arrested in execution of the decree obtained by Gangadhar 
the Court had no jurisdiction ; and he prayed that, if such was the case, 
the sale should be set aside, and the money returned to him, No appeal 
was preferred by the judgment.-creditor, or other creditors of the insolvent, 
against the order of insolvency made under sec, 351 of the Code. The Sub- 
ordinate Judge referred the following question to the High Court, viz, 
‘““whether a Court, which has declared the insolvency of a judgment-debtor, 
can direct the receiver to proceed under sec, 356 of the Code and complete 
any sale, though the purchaser objects to the direction on the ground of 
want of jurisdiction in the Court, which objection seems to the Court to be 
valid, but too late.’”’ Held that, as the declaration of insolvency was ultra 
vires, the Subordinate Judge should take no further steps to give effect to 
it, but leave the parties concerned to take such measures as they may be 
advised.—9 Bom. 368. 

A person applying under this section must satisfy the Court that his 
case comes within sec, 351, and the burden of proof lies on him.—4 Cal. 


A judgment-debtor, having been arrested in 1871, offered to place his 
estate at the disposal of the Court, and was examined on oath as to the par- 
ticulars of the estate, and discharged from custody. His estate was never 
taken possession of, and part of it was subsequently disposed of by him to 
astranger. Held that he was uot liable to be arrested again in execution of 
the decree.—6 Madr. 170. 


A District Munsif’s Court, invested with insolvency jurisdiction by the 
Local Government under sec, 360 of the Code of Civil Procedure, cannot 
entertain an application made by a judgment-debtor, whose property has 
been attached, to be declared an insolvent, except where such application 
is transferred to it by the District Court.—7 Madr. 510. 


When an application to be declared an insolvent, under sec. 344 of the 
Civil Procedure Oode, was preferred, the requirements of that section bad 
not been fulfilled, as tho applicant had not been arrested or imprisoned in 
execution of a decree for money, nor had his property been attached in exe- 
cution of such a decree. Eleven days after the application had been pre- 
ferred, the applicant’s property was attached in execution of such a decree. 
One of the creditors subsequently objected to the application on the ground 
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that when it was preferred the requirements of sec. 344 had not been ful- 
filled. Held that the application should not on that ground have been dis- 
missed.—6 Al. ; 
See 1.L.R, 4 Cal. 94, noted under sec. 6; 2 Bom. 641, noted under 
sec. 5; 15 Cal. 171 & 13 Al. 100, noted under sec. 336. 
345. The application, when made 
by the iudiiiont- debtor: shall set forth— 

(2) the fact of his arrest or imprisonment, or that an 
order for the attachment of his property has been made, the 
Court by whose order he was arrested or imprisoned, or by 
which the order of attachment was made, and, where he has 
been arrested or imprisoned, the place in which he is in 
custody ; 

(b) the amount, kind, and particulars of his property, 
and the value of any such property not consisting of money ; 

(c) the place or places in which such property is to be 
found ; 

(d) his willingness to put it at the disposal of the Court ; 

(e) the amount and particulars of all pecuniary claims 
against him ; and 

(f) the names and residences of his creditors, so far as 
they are known to, or can be ascertained by, him. 

The application, when made by the holder of a decree 
for money, shall set forth the date of the decree, the Court 
by which it was passed, the amount remaining due thereunder, 
aay the place where the judgment-debtor resides or isin cus- 
tody. 

346. The application shall be signed and verified by the 

Subscription and verii- applicant in manner hereinbefore pres- 
cation of appliation. cribed for signing and verifying plaints. 

347. The Court shall fix a day for hearing the appli- 

Service of copy of appli: cation, and shall cause a copy thereof, 
cation and notice. with a notice in writing of the time and 
place at which it will be heard, to be struck up in Court, and 
served at the applicant’s expense— 

Where the applicant is the judgment-debtor—on the hol- 
der of the decreein execution of which he was arrested or im- 
prisoned or the order of attachment was made, or on the 
pleader of such decree-holder and on the other creditors (if 
any) mentioned in the application : 

Where the applicant is the decree-holder—on the judg- 
ment-debtor or his pleader. 


Contents of application. 
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The Court may, if it thinks fit, publish, at the of “aoa 
expense, the application in such official Gazettes and public 
newspapers as it thinks ft. \ 

Where the applicant is the judgment-debtor, the Court 
may exempt him from any payments under this section if 
satisfied that he is unable to make them. 


348. The Court may also, if it thinks fit, cause a like- 
Power to serve other COpy and notice to be served on any 
ereditors. ether person alleging himself to be a cre-- 
ditor of the applicant, and applying for leave to be heardi 
on the application. 


349. Where the judgment-debtor “is in custody under 
Powers of Court as to the foregoing provisions of this Code, ”* 
judgment-debtor under ar- the Court may, pending the hearing 
reat under section 350, order him to be im- 
mediately committed to jail, or leave him in the custody of 
the officer to whom the service of the warrant was entrusted, 
er release him on his furnishing sufficient security that he will 
appear when called upon. 


Notes. 
“* Arrest,” as used in sec. 349 of the Civil Procedure Code, (Act XIV.) 
of 1882, does not include “‘ imprisonment,’’ Therefore the power conferred 


on the Court, under that section, to release a judgment-debtor arrested in 
execution of a decree on security being given by him, ceases after he has: 
been imprisoned or put into jail.—I. L. R., 12 Bom. 46. 


A security-bond given under the provisions of sec. 349 of the Code of 
Civil Procedure, 1882, for the production of a judgment-debtor when call- 
ed upon, cannot be enforced summarily,—7 Madr. 273. 

350. On the day so fixed, or on any subsequent day to. 
which the Court may adjourn the hear- 
ing, the Court shall examine the judg- 
ment-debtor, in the presence of the persons on whom such 
notice has been served or their pleaders, as to his then circun.- 
stances and as to his future means of payment, and shall hear 
the said decree-holder, the other creditors mentioned in the 
application, and the other persons, (if any) alleging themselves 
to be creditors, in opposition to'the judgment-debtor’s dis- 
charge ; and may, if it thinks fit, grant time to the said decree- 
holder and other creditors or persons to adduce evidence show- 
ing that the judgment-debtor is not entitled to be declared an 
insolvent. 


Procedure at hearing. 


* The words quoted have been substituted by the Civil Procedare Code Amendment 
Act (VIL. of 1888), sec. 81. for the words, “ is under arrest,” as originally enacted, 
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Notes. 


A Court is competent to take action under sec. 359 of the Civil Proce- 
dure Code at the instance of a creditor, after the hearing under sec. 350 has 
determined. Per Straiaut, J —It is desirable that an application under sec. 
359 should be made immediately, ox as soon as possible, after the hearing 
under sec, 350, but a delay of some months will not make the application 
nnentertainable. When once any of the frauds referred to in clauses (a), 
(b) or (c) of sec. 359 have been proved at a hearing under see. 350, the 
Oourt must under sec, 359 either itself pass sentence on the applicant who 
has committed such frauds, or must send him to a Magistrate to be dealt 
with according to law. The Court has no option to decline to adopt either 
of these courses. In acting under sec. 359, the Court does not retry the ques- 
tions of fact decided by it at the hearing under see. 350, but has to proceed 
upon the findings come to at that hearing. An applicant for a declaration 
of insolvency who does not avail himself of his right of appeal from the 
order rejecting his application, is concluded by the findings of fact at the 
hearing under sec, 350, and cannot afterwards question them.—14 Al, 145. 


Declaration of insolven- 2 2 
ey and appointment of Re- 351. If the Court 1s satisfied — 


ceiver. 

(a) that the statements in the application are substantially 
true ; 

(5) that the judgment-debtor has not, with intent to de- 
fraud his creditors, concealed, transferred, or removed any 
part of his property since the institution of the suit in which 
was passed the decree in execution of which he was arrested 
or imprisoned, or the order of attachment was made, or at any 
subsequent time ; 


(c) that he has not, knowing himself to be unable to pay 
his debts in full, recklessly contracted debts, or ‘given an 
unfair preference to any of his creditors by any payment or 
disposition of his property ; 

(d) that he has not committed any other act of bad faith 
regarding the matter of the application, 


the Court may declare him to be an insolvent, and may 
also, if it thinks fit, make an order appointing a Receiver of 
his property, or, if it doesnot appoint such Receiver, may 
discharge the insolvent. 


If the Court is not so satisfied, it shall make an order 
rejecting the application. 
Notes, 


Before rejecting an application by a judgment-debtor for a declaration 
of insolvency with reference to the provisions of sec. 251 (a), it is necessary 
that the Court should be satisfied that the applicant has wilfully made false 
gtatements., unintentional inaccuracies are not sufficient grounds for rejec- 
gi0: —I. L. BR. 7 Al. 295. 
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A decree-holder in respect of whose judgment-debtor an order declaring 
him insolvent and appointing a receiver has been passed under sec. 351 of 
the Code of Civil Procedure, and whose decree has been placed on the list 
of the judgment-debtor’s scheduled debts, cannot pari passu, with the pro- 
ceedings in insolvency, go on executing his decree in the ordinary way 
against that judgment-debtor. Badal Singh v. Birch and Abdul Rahman v, 
Behari Puri distinguished.—14 Al. 358, 

Sec. 351 (6) contemplates a case of active concealment, transfer, or re- 
moval of substantive property since the institution of the suit in which was 
passed the decree in execution of which the jadgment-debtor was arrested 
or imprisoned, with intent to deprive the creditor or creditors of available 
assets for division ; and it does not cover an omission by the judgment- 
debtor, in his application for a declaration of insolvency, of a statement as 
to his right to demand partition of ancestral estate in which he is a sharer, 
especially where there is no evidence of any intent to defraud.—7 Al. 445. 


A Court cannot refuse the application of a judgrnent-debtor seeking 
to be declared an insolvent under the provisions of Chapter XX of the 
the Civil Procedure Code unless it finds affirmatively that the applicant 
has brought himself within clause (a), (6), (c) or(d) of sec, 351 of the 
Code ; and the fact that his schedule assets exceed his liabilities does not 
disentitle him to such relief. A judgment-debtor applied to be declared an 
insolvent under the provisions of chapter XX of the Code of Civil Procedure. 
The District Judge refused the application on the ground that the assets were 
admittedly in excess of the liabilities, and that he had made no effort for a 
period of two years to realise his property for the benefit of his creditors. 
Held that the District Judge was bound to grant the application, as the ap- 
plicant had not brought himself within clause (a), (b), (c), or (d) of sec. 
ra in which cases alone he had a right to refuse the application.—14 

al. 691. 


A person applying under Act X of 1877, sec, 344, must satisfy the 
Court that his case comes within the provisions of sec. 351, and the burden 
of proof lies upon him.—4 Cal. 888. 

J, in pursuance of a previous agreement with B, and on being pressed 
by B, who had a pecuniary claim against him, assigned to B the whole of 
his property by way of sale, in consideration in part of B’s pecuniary claim 
against him, Held that by such assignment J did not give B an“ undue 
preference” to his other creditors, within the meaning of sec. 351 of Act X 
of 1877.—3 Al. 530. 


An appeal lies against an order passed under sec. 351 of Act X of 1877, 
although it was an order refusing to declare petitioner an insolvent. The 
words used in cl, d of sec. 351, ‘‘ the matter of the application,” embrace the 
insolvency, and all the facts and circumstances material to explain the in- 
solvency. Acts of bad faith towards creditors just at the period at which 
the applicant was contemplating insolvency may be held to be part of the 
matter of the application. A Judge would not be exercising a right dis- 
cretion under sec. 351 if he refused relief in the case of persons who, al- 
though knowing that they had not the means of paying at tke time the debt 
was contracted, yet honestly believed upon reasonable grounds that they 
would have the means of paying eventually.—2 Madr. 219. 

A judgment-debtor having applied to be declared an insolvent under 
sec. 344 of the Code of Civil Procedure, entered the name of A in the list 
of his creditors together with the amount of the debt. No creditors appear- 
ing to oppose the application or prove their debts, the Court, without fram- 
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‘ing a schedoule.as required by sec. 352, declared the judgmoent-debtor an insol- 
vent under sec. 351. Ina suit brought by A to.recover the debt:—Held, 
that as the provisions of sec. 352 had not been followed, the declaration 
under sec. 351 cauld not operate asa decree between the insolvent and A, 
and that A was entitled to a decree.—7 Madr. 318. 

See I. L.. R., 9 Al. 232, noted ander sec. 278. 


352. The creditors mentioned in the application, and 
Creditors to provetheir the other persons (if any) alleging them- 
‘debts. selves to be creditors of the insolvent, 
shall then produce evidence of the amount and particulars of 
their respective pecan) claims against him ; and the Court 
shall, by order, determine the persons 
who have proved themselves to be the 
insolvent’s creditors and their respective debts ; and shall 
frame a schedule of such persons and debts ; and the declara- 
tion under section 351 shall be deemed to be a decree in 
oe of each of the said creditors for their said respective 
ebts. 
A copy of every such schedule shall be struck up in the 
Court-house. | 
Nothing in this section shall be deemed to entitle a part- 
ner in an insolvent-firm, or, when he has died before the in- 
solvency, his legal representative, to prove in competition 
with the creditors of the firm. 


Notes. 


It is open to a creditor, at any time while the assets of an insolvent are 
andistribauted, to produce evidence of his debt, and to apply to be admitted 
on the schedule under sec, 352 of the Code of Oivil Procedure.—I. L, B., 11 
Madr, 1 

A suit to establish a right to bring to sale certain moveable property in 
execution of a decree for enforcement of hypothecation was brought against 
persons who were not parties to that decree, and had purchased in exrecn- 
tion of a prior decree. Pending the suit, one of the judgment-debtors under 
the bypothecation-decree was declared an insolvent, and the plaintiff sche- 
duled his decree as a claim under sec. 352 of the Civil Procedure Code. 
Heid that the scheduling of the decree had not the effect of superseding it 
or creating auother decretal right in addition to and independent of it, and 
did not make the suit, which was founded on a new and different cause of 
action against persons who were not parties to the decree, unmaintainable.— 
10 Al. 194. 

In July 1878, a person was declared an insolvent under the provisions 
of Chapter XX of the Civil Procedure Code. Only one creditor then pro- 
ved his debt, and no schedule was framed. This creditor having applied 
for the sale of property belonging to the insolvent, another cerditor, in 
May 1883, applied to prove his debt, and to have his name inserted in the 
schedule which the Court then ordered to be framed. Held that such ap- 
plication could not be treated as made under sec. 353, as no schedule had 
been framed, but must be regarded as in the nature of a tender of proof of 


Bchedale to be framed. 
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debt under sec. 352 ; that it was governed by arf, 178 of the Limitation 
Act, 1877; and that, the right to apply having accrued at the date of the 
declaration of insolvency, the application was beyond time.—-6 Al. 142. 


See I. L. R., 7 Madr, 318, noted under sec, 351. 

353. Any creditor of the insolvent who is not mention- 

Applications by unsche- €@ in such schedule may apply to the 
‘duled creditors. Court for permission to produce evidence 
of the amount and particulars of his pecuniary claims against 
the insolvent, and, in case the applicant proves himself to be 
a creditor of the insolvent, for an order directing his name 
to be inserted in the schedule asa creditor for the debt so 
proved. 

Any creditor mentioned in the schedule may apply to 
the Court for an order altering the schedule so far as regards 
the amount, nature, or particulars of his own debt, or to strike 
out the name of another creditor, or to alter the schedule so 
far as regards the amount, nature, or particulars of the debt 
of another creditor. 

In the case of any application under this section, the 
Court, after causing such notices as it thinks fit to be served, 
at the applicant’s expense, on the insolvent and the other cre- 
ditors, and hearing their objections (Gif any), may comply with 
or reject the application. 

Wotes. 

A judgment-debtor was declared an insolvent and a receiver of his 
property appointed under sec. 351 of the Civil Procedure Code, and his 
creditors were ordered to come forward and prove their claims within a 
certain time, No cerditor came forward, for that purpose within such time, 
and in consequence the case was struck off the file, and the order appoint- 
ing a receiver cancelled, and no schedule was framed under sec.352. Sub- 
sequently a creditor applied to have his name entered in such schedule. 
Had that the applicant, notwithstanding no schedule had been framed, 
was an “ un-scheduled” creditor, and was therefore entitled, under sec, 8353 
ef the Civil Procedure Code, to make the application.—I. L, R., 5 Al. 268. 

See I. L. R.,6 Al. 142, noted under sec. 352. 

354. Every order under section 351 shall be published 

7 . 66 

Effect of order appoint- in the local official Gazette, and “every 
ing Receiver. order under that section Pl igced a 
Receiver” shall operate to vest in the Receiver alli the insol- 
vent’s property (except the particulars specified in the first 
proviso to section 266), whether set forth in his application 
or not- 

Notes. 


By an order dated the 9th July 1879, A was declared an insolvent 
under sec. 351 of the Civil Procedure Gode (Act XIV of 1882), and his 
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property vested in the receiver, who was ordered toconvert it into money. 
Nine fields, which were part of A’s property, had been mortgaged to the 
plaintiff, who was duly cited to appear and prove hisdebt. The plaintiff, 
however failed to appear, and he was consequently omitted from the 
schedule of A’s creditors, The receiver sold one of the fields, which was 
purchased by A’s undivided son G. At the sale the plaintiff gave notice 
of his claim as mortgagee. After paying off the debts of the scheduled cre- 
ditors the receiver made over to A the residue of the purchase money, and 
the eight ansold fields. In 1881 the plaintiff sued A for possession of the 
mortgaged property, and on appeal obtained a decree, While that suit 
was pending, G sold to the defendant the field which he had purchased. 
In execution of his decree the plaintiff recovered possession of the eight 
fields, but on attempting to get possession of the ninth field, he was ob- 
structed by the defendant, who was in possession, and he consequently 
brought this suit to recover it. Held that the plaintiff was entitled to re- 
cover it from the defendant. The only interest the insolvent had in the 
mortgaged premises was the equity of redemption, and this having vested 
in the receiver ander sec. 354, he, under sec, 356, was directed to convert 
it into money, G, therefore, at the sale only purchased the equity of redemp- 
tion in the one field ; and the defendant, who now stood in G’s shoes with 
notice of the plaintiff's claim, although he might possibly be entitled to re- 
deem the whole nine fields comprised in the mortgage, was bound to deliver 
possession to the plaintiff (the mortgagee) until that was done. The 
mortgaged property could not be sold by the receiver without the consent 
of the plaintiff (the mortgagee), or paying him off. Sec. 356 of the Civil 
Procedure Code (Act XIV of 1882) no doubt contemplates the payment of 
debts secured by mortgage out of the proceeds of the conversion of the 
insolvent’s property in priority to the general creditors; but this must be 
taken in connection with sec. 354, and must be understood as referring to 
those cases in which the mortgaged premises have been sold after coming 
to an understanding with the mortgagee.—I. L. R., 12 Bom. 272. 


See I. L. R., 9 Al. 232, noted under sec. 278. 


355. The Beceiverso appointed shall give such security 

* collect asseta. sess himself of all such property, except 
as aforesaid ; 

and on his certifying that the in: 

solvent has placed him in possession 

thereof, or has done everything in his power for that pur- 

pose, the Court may discharge the insolvent upon such con- 

ditions (if any) as the Court thinks fit. 

Notes. 

A judgment-debtor, arrested and imprisoned in execution, applied to 
be deciared an insolvent, and included ® morgage-debt in his application. 
Notice was issued to the mortgagee, who failed to appear and prove his claim, 
and was consequently omitted from the schedule prepared under sec. 352 
of the Code of Civil Procedure. A receiver was appointed under sec. 354 ; 
the whole of the property, of the insolvent was made over to the receiver, 


including the nine fields mortgaged, which the insolvent held as tenant of 
the mortgagee. The receiver sold one out of the nine fields to satisfy the 


Discharge of insolvent. 
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creditors entered in ‘the schedule, and ultimately restored the remaining 
eight fields to the judgment-debtor. The mortgagee then sued to eject the 
judgment-debtor ior default in payment of rent. The latter pleaded his dis- 
charge under sec. 555, Held that the discharge did not affect the mort- 
gage-debt, and that a receiver is bound, asa condition of dealing with 
mortgagee property, in every case to pay off the mortgage, even when the 
mortgagee has not sought to be placed in the schedule,—the position of the 
mortgagee being essentially different from that of the unsecured creditor. 
Case of Chotalal v, Nahansa (printed Judgments for 1882, p. 80) distin- 
guished.—I. L. R., 7 Bom. 455. 


See I. L. R., 12 Bom. 272, noted under sec. 354. 


356. The Receiver shall proceed 
under the direction of the Court— 

(a) to convert the property into money ; 

(6) to pay thereout debts, fines, and penalties (if any) 
due by the insolvent to Government ; 

(ec) to pay the said decree-holder’s costs ; 

(d@) to discharge, according to their respective priorities, 
all debts secured by mortgage of the insolvent’s property : 

(e) to distribute the balance among the scheduled credi- 
tors rateably according to the amounts of their respective 
debts and without any preference ; 

and such Receiver may retain, as a remuneration for the 

His right. to remuner. Performance of his duties, a commission, 

ation to be fixed by the Court, not exceeding 
the rate of five percentum upon the amount of the balance so 
distributed (the amount of the” commis- 
sion so retained being deemed a distri- 
bution), and shall deliver the surplus (if any) to the insolvent 
or his legal representative : 

Provided that, in any local area in which a declaration 
has been made under section $20 and is in force, no sale of im- 
moveable property paying revenue to Government, or held or 
let for agricultural purposes, shall be made by the Receiver ; 
but, after he has sold the other property of the insolvent, the 
Court shall ascertain (@) the amount required to satisfy the 
claims of the scheduled creditors after deducting the moneys 
already received, (6) the immoveable property of the insolvent 
remaining unsold, and (c) the incumbrances (if any) existing 
thereon, and shall forward a statement to the Collector con- 
taining the particulars aforesaid ; and thereupon the Collector 
shall proceed to raise the amount so required by the exercise 
of such of the powers conferred on him by sections 322 to 325 
(both inclusive) as he thinks fit, and subject to the provisions 


Duty of Receiver. 


Delivery of surplus. 
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of those sections, so far as they may be applicable, and shall 
hold at the disposal of the Court all sums that may come to 
his hands by such exercise. 

Notes. 

A receiver appointed in insolvency proceedings under the Civil Proce- 
dure Code is entitled to a lien for the amount of his commission on the net. 
assets remaining after payment of the charges specified in Civil Procedure 
Code, sec. 356 (8), and (4).—I. L. R., 15 Madr. 233. 

See I. L. R., 12 Bom. 278, noted under section 354. 

35'7. An insolvent discharged under section 351 or 355 
wnesnchaeeietes shall not be arrested or imprisoned on 

; account of any of theschedule-debts. But 

(subject to the provisions of section 358) his property, whether 
previously or subsequently acquired (except the particulars 
specified in the first proviso to section 266, and except the 
property vested in the Receiver),shall, by order of the Court, 
be hable to attachment and sale until the debts due to the 
scheduled creditors are satisfied to the’extent of one-third, or 
until the.expiry of twelve years from the date of the order of 
discharge under section 351 or 355. : 


358. If the aggregate amount of the scheduled debts 
Declaration that insole 18 two hundred rupees ora less sum, 
vent is discharged from lia- the Court may, and in any case after the 
ia scheduled debts’ have been satisfied to 
the extent of one-third, or after the expiry of twelve years 
from the order of discharge, the Court shall declare the insol- 
vent, discharged as aforesaid, absolved from further liability 
in respect of such debts. 
Wotes 
An insolvent, who had procured, and taken, and acted on an insolven- 
cy order, which had’ beeen granted to him becausé of the withdrawal of the 
oppesition of his, creditors, byjreason solely of his enagement to pay a certain 
sum monthly until the whole of his debts should: be discharged, after his 
scheduled debts had been satisfied to the extent of one-third, applied under 
sec. 358 of the Civil Procedure Cede to be deelared discharged from further 
liability in respect of his debts. Held that under the circumstances, his appli- 
cation had been properly refused.—I. L, B., 5 Al. 258. 
Procedure in case of dis- 359. Whenever, at the hearing 
honest applicant; under section 350, it is proved that the 
applicant has— 

(2) been guilty, in his application, of any concealment or 
of wilfully making any false statement as to the debts due by 
him, or respecting the property belonging to him,.whethér in 
possession: or in expectancy, or held for him in trust ; 
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(6) fraudulently concealed, transferred, or removed any 
property ; or 

(c) committed any other aet of bad faith regarding the 
matter of the application, 

the Court shall, at the instance of any of his creditors, 
sentence him by order in writing, to imprisonment for a term 
which may extend to one year from the date of com- 
mittal ; 

or the Court may, if it think fit, send him to the Magis- 
trate to be dealt with according to law. 


Wote.—See I. L. R., 14 Al. 145, noted under sec. 350. 


8360. The Local Government may,. by notification in 

the official Gazette, invest any Court 

other than a District Court with the 

hy ee powers conferred on District Courts by 

; sections 344 to 859 (both inclusive), and 

the District Judge may transfer to any Court situate in his 

oe and so invested, any case instituted under section 
344. 

A Court so invested may entertain an application under 
section 344 by any person who has been arrested or imprisoned, 
or against whose property an order of attachment has been 
made, in execution of a decree for money passed by that 
Court. 

Nothing in this chapter shall apply to any Court having 
jurisdiction in the towns of Rangoon, Moulmain, Akyab, and 

assein, where the property of the judgment-debtor exceeds 
in value two thousand five hundred rupees, or the amount of 
the pecuniary claims against him exceeds five thousand rupees, 
or such property, or any part thereof, is situate outside British 
Burma. 

Wote.—This section applies to Provincial Small Cause Courts. 

Inapplicability of this 360A4* Nothing in this Chapter 
Chapter to Presidency shall apply to any Court having juris- 
pela - diction within the limits of the town of 
Calcutta, Madras, or Bombay. 


Note,—See I. L. R., 7 Madr. 510, noted under sec. 344. 


*# This section has been inserted by the Civil Procedure Code Amendment Act 
(VII of 1888), sec. 31. 
150 
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PART II. 
OF INCIDENTAL PROCEEDINGS. 


CHAPTER XXI. 
Or THE DraTH, MAarRIAGE, AND INSOLVENCY oF PaRTIES. 


: 361. The death of a plaintiff or de- 
fendant shall not cause the suit to abate 
if the right to sue survives. 


Illustrations. 


(a.) A covenants with B and C to pay an annuity to B during C’s life. 
B and C sue A to compel payment. B dies before the decree. The right 
to sue surviyes to C, and the suit does not abate. 

(b.) Inthe same case, all the parties die before decree. The right to 
sue survives to the representative of the survivor of Band C, and he may 
continue the suit against A’s representative. 

(c.) A sues B for libel, A dies. The right to sue does not survive, 
and the suit abates. oe ; 

(d.) A, a member of a Hindu joint family undor the Mitakshara law, 
institutes ® suit for partition of the family-property. A dies leaving B, a 
minor son, his heir, The right to sue survives to B, and the suit does not 
abate. 





Notes. 

This section applies to Provincial Small Cause Courts. 

The plaintiff sued to recover damages from the defendant’s father, 
Ramdas, for wrongful arrest and malicious prosecution. During the pen- 
dency of the suit Ramdas died, and the plaintiff substituted the defendant 
as his heir and representative. The defendant contended that the suit abated. 
Both the lower Courts disallowed the defendant’s contention, and awarded 
damages to the plaintiff, to be recovered from the estate of the deceased. 
On appeal by the defendant to the High Court, held, reversing the decision 
of the lower Courts, that the suit abated on the death of Ramdas, his estate 
having derived no benefit, but, on the other hand, suffered loss, in conse- 
quence of his wrong-doing. It was contended for the plaintiff that Act XIT, 
of 1855 gave the plaintiff a right to continue his suit against the heir of 
Ramdas. Heid that Act XII, of 1855 did not apply to a suit, such as this, 
brought originally against the wrong-doer himself, and only subsequently 
sought to be continued against his heir.—I, L. R., J3 Bom. 677. 


362. If there be more plaintiffs or defendants than one, 
eee ~o¢ and any of them dies, and if the right to 
den et oat of several SUG Survives to the surviving plaintiff or 
plaintiffs or defendants, if plaintiffs alone, or against the surviving 
BSP yee enn ee defendant or defendants alone, the Court 
shall cause an entry to that effect to be made on the record, 
and the suit shall proceed at the instance of the surviving 
plaintiff or plaintiffs, or against the surviving defendant or 
defendants. 
Wote,—This section applies to Provincial Small Cause Courts. 
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363.* If there are more plaintiffs than one, and any of 
_.v--.... where one of them dies, and if the right to sue does 


several plaintiffs dies, and not survive to the surviving plaintifis 
t sue does not sur- : 4 
vive to surviving plaintiffa alone, but survives to him or them and 


alone. the legal representative of the deceased 

laintiff jointly, the Court may cause the legal representative 
(if any) of the deceased plaintiff to be made a party, and shall 
thereupon cause an entry to that effect to made on the record, 
and proceed with the suit. 


364. [Repealed by Act VIT of 1888.] 


* In case of the death of asole plaintiff or sole sur- 

ceintckd tee page cae “NLVINE L hespaaioe| the legal representative 

death of sole, or solesur- Of the deceased may, where the right to 

WAVING: RICAN ELE sue survives, apply to the Court to have 

his name entered on the record in place of the deceased plain- 

tiff, and the Court shall thereupon enter his name and pro- 
ceed with the suit. 

Notes. 
This section applies to Provincial Small Cause Courts. 


Where the special appellant died after the High Court had referred for 
trial, to the Court below, an issue based upon objections taken by the respon- 
dent under sec. 348 of Act VILI. of 1859, held that the appeal must abate, 
in accordance with sec, 102 of Act VIII of 1859 and sec. 37 of Act XXIII. 
of 1861 ; and that the respondent cannot require that it should proceed, in 
order that he may have an opportunity of taking objections to the decree of 
the Court below. If the respondent desires to secure the right of asking for 
a decision on his objections, he must file a separate appeal.—3 Bom. H. C. 
R, (A. C.) 81. 


A sole plaintiff having died after decree, an application was made more 
than 60 days after his death, by his legal representative, for an order that. 
his name might be substituted on the record for that of the original plaintiff, 
and that a sum of money to which the original plaintiff, if alive, would have 
been entitled, might be paid to him, as the legal representative. Held that 
sec. 372 of the Civil Pro, Code did not apply to the case, the section contem- 
plating a proceeding before the determination of the suit ; and, further, that 
the application was barred by Act XV. of 1877, sch. 2, art. 171, Held also 
that sec. 232 had no application. Sec, 365 of the Civil Procedure Code 
(amended by Act XII. of 1879, sec. 61) does not apply to the case of a sole 
plaintiff dying after decree, the right to sue being merged in the decree.— 
5 0. L. R,, 108. 


The plaintiff died on the 28th August 1883, and in December 1884, 
letters of administration to his estate were granted tothe Administrator- 
General. The defendant died in June 1884, leaving a widow and one son 
surviving him. By his will he appointed two executors, On the 3rd 
February 1885, the Administrator-General took out a summons to revive 
the suit. Held that, notwitkstanding tho provisions of see. 365 of the Civil 


* Sec. 363 or 365 has been substituted by the Civil Procedure Code Amendment’ 
Act (VII. of 1888), sec. 32 
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Procedure Oode (Act XIV of 1882) and of the Limitation Act (XV of 1877), 
it was competent for a Judge in chambers to revive the suit by making an 
order for abatement under sec. 366 of the Code, coupled with an order under 
sec, 371 setting aside the order for abatement.—I. L, R., 9 Bom. 275. 


Under sec. 368 a plaintiff may have the representatives of a deceased 
sole defendant placed on the record so that he may continue his suit against 
them, but there is no section which allows the representatives of sole defen- 
dant who has died to be placed on the record at their own request. Conse- 
quently sec, 582 gives no authority toa Civil Court to place on the record 
at their own request the representatives of a deceased sole respondent. Such 
ah application cannot be entertained.—9 Bom. 56, 

An order made under sec. 366 that a suit do abate, being virtually a 
decree within the meaning of sec. 2, is appealable, The appellant’s father 
having died during the pendency of an appeal lodged by him, a notice was 
served upon the appellant’s two adult brothers ; but they having failed to 
apply within sixty days, the appellant, who was a minor applied several 
months afterwards to be put on the record in his deceased father’s place as 
his legal representative, which was done. The Assistant Judge, who heard 
the appeal, was of opinion that, in consequence of the omission on the part 
of the brothers of the appellant to apply, the appeal abated, and he passed 
an order accordingly :— Held, that the application having been made by the 
minor son within the time limited by law, the order of abatement made by 
the Judge was wrong. Although the complete legal representation vested in 
the minor son and his two brothers, sec. 366 of the Civil: Procedure Code 
(Act XIV of 1882) only required an application to be made by a person 
claiming to be the legal representative, in order to prevent an order of 
abatement being made. If neither.of the brothers was willing to have his 
name placed on the record, the respondent was entitled to have them made 
defendants, so that they might be bound by the decree. The minor son 
could then proceed alone with the appeal.—10 Bom. 220. 

If a plaintiff dies after decree, bis representatives are not bound to ap- 
ply within 60 days to be made parties to the suit, but have .the same time 
to file an appeal as the plaintiff would have had. The Civil Procedure Code, 
secs. 363, 365, and the Limitation Act, sch. ii., art. 171, do not apply to the 
case of a plaintiff dying after decree.—3 Madr, 236, 


; A judgment-debtor applied that an execution-sale of property belong- 
ing to him should be set aside, as the decree-holder was dead when such 
sale took place, and such sale was in consequence invalid. This application 
was disposed of by the Court executing the decree in the presence of the 
judgment-debtor and purchaser. The Court held that the fact of such sale 
having taken place after the decree-holder’s death was no ground for setting 
it aside, and disallowed such application, and made an order confirming such 
sale. Held per Pearson, J., that the application for the execution of the 
decreoc abated on the death of the decree-holder, not having been prosecuted 
by his Jegal representative, and such sale was, under the circumstances, im- 
proper and invalid, and the order confirming it should be set aside. Per 
Spanere, J , that such sale was not invalid by reason of the decree-holder’s 
death before it took place, The order confirming it, however, was impro- 
per, and should be reversed, and the case should be remanded to be dealt 
with ander the provisions of secs. 365 and 366 of Act X of 1877, as the 
Court executing the decree should have proceeded under those sections. 
Per Ouprigvp, J., and Srraicat, J,, that the death of the decree-holder 
prior to such sale did not render it void. The provisions of secs. 365 and 
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366 of Act X of 1877 could not be adopted to execution-proceedings, As 
such sale had been published and conducted according to law, it hed pra- 
perly been confirmed.—3 Al, 759. 

Eee I, L. B.,8 Cal. 440, noted under sec. 582; 9 Al. 447, noted under 
sec. 32. 

366. If, within the time limited by law, no such appli- 
Abatement where noap- Cation be made to the Court by any per- 
plication by representative son claiming to be the legal representa- 
Of denenne: Pine: tive of the deceased plaintiff, the Court 
may pass an order that the suit shall abate, and shall, on the 
application of the defendant, award to the defendant the costs 
which he may have incurred in defending the suit, to he re- 
covered from the estate of the deceased plaintiff ; 
or the Court may, if it think proper, on the application 
of the defendant, and upon such terms as to costs or otherwise 
as it thinks fit, pase such other order as it thinks fit for bring- 
ing in the legal representative of the deceased plaintiff, or for 
proceeding with the suit in order to a final determination of 
the matter in dispute, or for both those purposes. 
Ezplanation.—A certificate of heirship, or a certificate to 
collect debts, does not of itself constitute the person holding 
it the legal representative of the deceased. But when the 
et holding any such certificate obtains thereby property 
elonging to the deceased, he may be treated as a legal repre- 
sentative liable in respect of such property. 
Notes. 

This section applies to Provincial Small Cause Courts. 

See I. L. R., 8 Cal. 440, noted under sec. 582; 3 Al, 844, noted ander 
sec. 2; 3 Al. 759, noted under sec. 365 ;s 9 Bom. 275, 9 Bom. 56 and 10 Bom. 
220, noted under sec, 365. 

367. If any dispute arise as to who is the legal repre- 
Procedure in case of SeNtative of a deceased plaintiff, the 
dispute as to representa- Court may either stay the suit until the 
tive of deceased plaintifi. = fact, has been determined in another suit 
or decide at or before the hearing of the suit who shall be ad- 
mitted to be such legal representative for the purpose of pro- 
secuting the suit. 
t Notes. 

This section applies to Provincial Smal! Cause Courts. 

Pending a suit for redemption, one of the plaintiffs died. Thereupon A., 
claiming as the adopted son, and B., as the daughter of the deceased, made 
separate applications, under sec. 3635 of the Code of Civil Procedure, (Act 
xiv of 1882), to be placed on the record. The Subordinate Judge ordered 


both claimants to be entered on the record as legal representatives of the 
deceased plaintiff, and proceeded with the suit. At the hearing he found 
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that A.’s adopiion was proved, and that B. was not the legal heir of the 
deceased, He, therefore passed a decree for redemption in A.’s favour. 
Against this decree B. appealed, making A. alone the respondent in the 
appeal, The Appellate Court held that B., and not A., was the heir of the 
Geceased. It, therefore, passed a decree in B.’s favour and against A. On 
second appeal to the High Court, held, that the Subordinate Judge could 
not, under section 367 of the Code of Civil Procedure (Act XIV of 1882), 
admit on the record both the rival claimants as legal representatives of the 
deceased plaintiff, or adjudicate by his decree between their rival claims. 
Held, also, that the Appellate Court ought not to have allowed one plain- 
tiff to appeal against the other, or to have decided the rights of different 
plaintifis inter se.—15 Bom. 145, 


See 1. L, R., 9 Al, 447, noted under sec. 32. 
368. If there be more defendants than one, and any of 
Procedure in case of them die before decree, and the right to 
death of one of several sue does not survive against the survi- 
defencecm: ving defendant or defendants alone, 
and also in case of the death of a sole defendant, or sole 
or of sole, or sole survi- surviving defendant, wher e the r ight to 
ving, defendant. sue survives, 
the plaintiff may make an application tothe Court, speci- 
fying the name, description, and place of abode of any per- 
son whom he alleges to be the legal representative of the de- 
ceased defendant, and whom he desires to be made the defen- 
dant in his stead. 
The Court shall thereupon enter the name of such repre- 
sentative on the record in the place of such defendant, 


and shall issue a summons to such representative to ap- 
pear on a day to be therein mentioned to defend the suit ; 


and the case shall thereupon proceed in the same manner 
as if such representative had originally been made a defend- 
ant, and had been a party to the former proceedings in the 
sult : ~ 

Provided that the person so made defendant may object 
that he is not the legal representative of the deceased defen- 
ant, or may make any defence appropriate to his character as 
such representative. 

When the plaintiff fails to make such application with- 
in the period prescribed therefor, the suit shall abate, unless 
he satisfies the Court that he had sufficient cause for not mak- 
ing the application within such period. . 

The legal representative of a deceased defendant may 
apply to have himself made a defendant in place of the de- 
ceased defendant, and the provisions of this section, so far as 
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they are applicable, shall apply to the application and to the 
proceedings and consequences ensuing thereon.* 
Notes. 

This section applies to Provincial Small Cause Courts, 

The plaintiff-respondent in an appeal pending before the High Court 
died on the 17th September 1885. Subsequently D applied to the High 
Court to be brought on the records as legal representative of the deceased ; 
on the 15th April 1836, he was referred toa regular suit to establish his 
title as such representative, and on the 25th February 1887, such suit was 
dismissed. On the 8th February 1836, the defendants-appellants applied 
to the High Court for judgment ; bat the application was dismissed uuder 
the decision of the Full Bench in Chajmal Das v. Jagdamba Prasad (1. L. 
R., 10 Al. 260). On 24th July 1885, they applied to the High Court to 
bring certain persons upon the record as the legal representatives of the 
deceased plaintiff-respondent, Held that the application having been made 
subsequent to the lst July 1888, when the Oivil Procedure Code Amend- 
ment Act (VII. of 1888) came into force, and being an entirely fresh ap- 
plication not in continuation of any former proceedings between the same 
parties, must be dealt with under that Act and not under the Civil Pro- 
cedure Code as it stood before the amendment ; and that, as it was made 
more than six months after the death of the deceased plaintiff-respondent, 
the appeal abated, with reference to sec. 368 of the Code and art. 175C of 
the Limitation Act (XV. of 1877). Held also that the petitioners had not 
shown “ sufficient cause” within the meaning of sec. 368 of the Code for 
not making the application within the prescribed period. Ram Jiwan Mal 
vw. Chand Mal (I. L. R, 10 Al. 587) referred to.—I. L. B., 11 Al. 408. 

At an auction-sale held in execution of a decree passed against one 
Ganpat Anandrav, certain property put up for sale was purchased by one 
Khan Mahomed, the husband of the opponent. 

Subsequently Krishnarav Anandrav, the brother of Ganpat Anandrav, 
brought a suit against the opponent to establish his right to the property 
purchased by the opponent’s husband, Onthe 17th February 1882, he ob- 
tained a decree declaring that he (Krishnaravy Anandrav) was entitled to a 
half-share of the property in dispute, and an order was made that he should 
have joint possession with the opponent of one moiety of the property. 

On the termination of the above suit, which had been brought by 
Krishnarav in forma pauperis, he was required to pay the cour-feces. For 
that purpose he procured an advance of Rs. 290 from the applicant on the 
security of the moiety of the property which was awarded to him by the de- 
cree. He passed a deed of sale to the applicant on the understanding that 
the property should be re-conveyed to him by the applicant on the re-pay- 
ment of the advance with interest, In the meantime cross appeals were 
filed against the above-mentioned decree passed in favour of Krishnarav, 
and at the hearing of the appeal the lower Appellate Court varied the de- 
cree of the Subordinate Judge, holding that Krishnarav Anandrav was en- 
titled to the possession of the property so sought for. From this decree the 
opponent preferred a second appeal to the High Court, which, at the time 
of this application, was still pending. 

Before the hearing of the appeal, Krishnaray Anandrav died, and the 
‘applicant thereupon applied to have his name placed on the record as res- 


* This paragraph has been added by the Civil Procedure Code Amendment Act 
(VII of 1888), sec. 32. : 
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pondent. Heid that the applicant was entitled to be made a party. The 
analogy of sec. 368 is to be extended generally to appeals, and the party ap- 
pealing may choose his own respondent as representative of deceased. The 
more specific rule prescribed in that section must prevail, in the cases to 
which it is exactly applicable, over the more general rule in sec. 372, But 
the rule in section. 368 may well be intended for the case in which tho 
death, and the death only, of the defendant constitutes the change of cir- 
cumstances for which it was thought necessary to provide ; but where there 
has been, not only the death of the respondent, but an alleged prior con- 
veyance to him of the property awarded by the decree appealed againat, 
there is a fact in addition to the fact contemplated by sec. 368, and therule 
in sec, 372, being alone sufficiently inclusive, must apply. 


An appellant may determine who shall be respondent, but not that any 
particalar person shall not be’ respondent, The choice of respondents, made 
by the appellant may be defective through ignorance or fraud, and the real 
representative of the decree-holder cannot justly be refused an opportunity 
of maintaining the decision which it is sought to upset.—9 Bom. 151. 

After the institation of a suit for disolution of a partnership, two of the 
defendants died. More than a year after their death the plaintiffs applied 
to have the legal representatives of the deceased entered on the record. The 
Sabordinate Judge granted this application, holding that the case was 
governed by sec. 372 of the Code of Civil Procedure (Act XIV of 1883), 
and that the application was, therefore, within time under article 178 of the 
Limitation Act of 1877. Held, that the case was governed by sec. 368, 
and not 372 of the Civil Procedure Code (Act XIV of 1882). The appli- 
cation for substitution of the heirs of the deceased defendants ought to have 
been made within six months, as provided by article 175 C of the Limita- 
tion Act XV of 1877, and was barred, unless the delay were sufficiently 
explained.—16 Bom. 27. 

Although a Court is bound by sec. 368 to place on the record the name 
of the person alleged by the appellant to be the legal representative of a 
deceased respondent, nevertheless, where a person, other than the person 
alleged by the appellant to be such representative, claims, on good prima 
fecte grounds, to be the representative of the deceased respondent, and the 
interests of the person entitled to the estate of the deceased may be pre- 
judiced, the Court should, under sec. 32 of the Code of Civil Procedure, pro- 
eced to make such claimant also a party to the appeal.—8 Madr. 300. 

Procedare analogous to that laid down in Act X of 1877, sec. 368, in 

‘respect to the death of a defendant, must be applied in the case of the death 
of a respondent. Where, therefore, a respondent dies during the pendency 
of an appeal, itis for the appellant to take the initiative, and he is at liber- 
ty to select one or more persons to defend the appeal; and no person, other 
than the person so selected, has a right to force himself into the proceed- 
ings, and toclaim to have his name entered as representative of the deceased 
respondent against the appellant’s coasent. Persons so introduced on the 
‘wecord may or may not be the real representatives of the deceased respon- 
dent, but the merits of their claim to be such, on the ground of any right 

‘or status, such as that of adoption, is immaterial to the determination of 
the appeal.—4 Bom. 654. 

In a suit for the recovery of land against a sole defendant, the latter 
died before the hearing. Sixty-three days after the death of the defendant, 

the plaintiff applied to the Court to enter on the record as the legal represen- 
tative of the deceased defendant. Onthe 22nd of November 1880, the Court 
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rejected the pppliceton under the provisions of Act XV of 1877, sch. 
ii., cl, 171B, and ordered the suit to abate. On the same day the plaintiff 
applied te the Court to set aside the order directing the suit to abate, but 
this application was also rejected on the 20th of September 1881, On ap- 
peal to the High Court, held that no appeal lay against the order of the 
20th of September 1881, and that an appeal against the order of the 22nd 
of November 1880, was out of time; but that the High Court would take 
cognizance of the case under sec. 622 of the Code of Civil Procedure, Held 
also that the application which was rejected on the 22nd of November 1880 
was an application under sec. 372, and not under sev. 368 of the Code of 
Civil Procedare, and that the applicant was entitled to make the applica- 
tion within three'years, as allowed by Act XV of 1877, sch. ii., cl. 178. 
Gocool Chunder Gossamee v. Administrator-General of Bengal (I. L. R., 5 
Cal. 726; S. C.,5C. L. R, 108) referred to.—8 Cal. 837; 10 C. L. R., 449, 


An appeal having been declared to have abated on the 12th December 
1881 under sec. 368 of the Code of Civil Procedure, 1877, because the ap- 
pellant had not applied within sixty days of the date of the death of the 
respondent to bring in his representative, an application was made in 
January 1882 to set aside the order, and was heard after the Code of Civil 
Procedure, 1882 came into force. Held, that the application must be dis- 
posed of under the Code of Civil Procedure as it stood at the date of the 
application, and, therefore that it was not open to the appellant to satisfy 
the Court that he bad sufficient cause for not making the application with- 
in the prescribed period. Section 371 of the Code of Civil Procedure does 
aoe apply to the case in which a defendant or respondent dies.—7 Madr 

95. 

See I. L. R., 8 Cal. 440, noted under sec. 582 ; 6 Al, 225 and 15 Madr. 
399, noted under sec. 234; 9 Al. 447 and 10 Al. 223, noted ander sec. 32 ; 
10 Al. 260 and 10 Al, 204, noted under sec, 3. 


369. The marriage of a female plaintiff or defendant 

Suit not abated by mar- Shall not cause the suit to abate, but the 

riage of female party. suit may, notwithstanding, be proceeded 

with to judgment, and, where the decree is against a female 

defendant, it may thereupon be executed against her alone. 

If the case is one in which the husband is by law liable 

for the debts of his wife, the decree may, with the permission 

of the Court, be executed against the husband also; and, in 

case of judgment for the wife, execution of the decree may, 

with such permission, be issued upon the application of the 

husband where the husband is by law entitled to the subject- 
matter of the decree. 

Wotes. 
This section applies to Provincial Small Cause Courts. 


A party having died while a suit against him was pending, his widow 
was brought upon the record as defendant, and judgment was given against 
her, which was subsequently affirmed on appeal, The original decree em- 
braced an award of certain wasilat (accruing after the husband’s death) for 
which the widow was personally liable. Between the original and final 
judgments she married again, and execution of the decree was accordingly 
sought against her Boers Ae a Held that he was not liable to sum- 


r 
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mary proceedings in execution, and that the term “judgment” in sec. 105, 
Act VIIT. of 1859, did not include the judgment in appeal.—9 W. R,, 442. 


370. The bankruptcy or insolvency of a plaintiff in any 

When plaintif’a bank- Suit which his assignee or the receiver 
ruptoy or insolvency bars appointed under section 35I might main- 
mee tain for the benefit of his creditors shall 


not bar the suit, unless such assignee or receiver declines to 
continue the suit and to give security for the costs thereof 
within such time as the Court may order. 

If the assignee or receiver neglect or refuse to continue 


the suit and to give such security with- 


Procedure when assignee be : 
failato continue suit or inthe time so ordered, the defendant 


give security. may apply for the dismissal of the suit 


MA 
on the ground of the plaintiff’s bankruptcy or insolvency, and 
the Court may dismiss the suit and award to the defendant 
the costs which he has incurred in defending the same, to be 


proved as a debt against the plaintiff’s estate. 
Wotes. 

This section applies to Proviucial Small Cause Courts, 

If an assignee, who has been substituted for the plaintiff under sec. 
106, Act VIII of 1859, declines to furnish security for costs within such rea- 
sonable time as the Court may order, the defendant may, within eight days 
after such neglect and refusal, plead the bankruptcy or insolvency of the 
plaintiff as a reason for abating the suit.—13 W. R., 431. 

Sec. 106 of the Civil Procedure Code means that a suit abates by the 
insolvency of the plaintiff, but that the defendant shall not plead the abate- 
ment without giving the Official Assignee an opportunity of prosecuting 
the suit. Where, therefore, the plaintiff, after the institution of a suit, 
became insolvent, and the defendant thereupon obtained an order that the 
Official Assignee should give security for the costs of the defendant within 
fourteen days, and should be made a party to the suit within one month, 
and that, in default of euch security, the suit should be set down for dis- 
missal within eight days after the expiration of the time so limited, held 
that such order was irregular. Held also that the Official Assignee, 
having notice of the order, was not entitled to further notice of the set- 
ting down of the suit for dismissal, he not having given the security re- 
quired, and that the giving for such security was a condition precedent to 
his being made a party to the suit, Where the suit was dismissed in ac- 
cordance with the terms of the order mentioned above, and the Official 
Assignee did not apply, within thirty days of the passing of the order of dis- 
missal, either to the Court making the order or to the Appellate Court, for 
its reversal, held that an application to the Appellate Court for the reversal 
of an order discharging a rule nist for the reversal of the order of dismis- 
eal, and for the restoration of the suit to the board for hearing, was barred. 
—12 Bom. H.C. B.,(O. C.) 257. 

On the 3rd of August a case came on for hearing. Prior to that date the 
laintiff in this snit had been adjudicated an insolvent and did not appear, 
ut the Official Assignee appeared and applied fora postponement, The 

Court accordingly made the following order :—‘‘ It is ordered that the 


wh 
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be dismissed under section 370 of the Civil Procedure, unless the Official 
Assignee elects on or before the fifth day of October next to continue the 
suit and give security for the defendant’s costs.” The time for complying 
with the order was subsequently extended, and the plaintiff in the mean- 
while obtained an order allowing the insolvency proceedings to be with- 
drawn. The defendant now applied that the suit should be dismissed pur- 
suanut to the terms of the above order. The {plaintiff objected, as he was 
now no longer an adjudged insolvent, and was ready to prosecute the suit. 
Held, that the order had been made in an improper form, in as much as 
section 370 gives the Court no power to order the dismissal of the suif, 
This part of the order, therefore, was wrong, and the Court could now rec- 
tify it by cancelling that portion of the order, and as .a consequence, re- 
fusing the defendants application.—-16 Bom 404. 


371. When asuit abates or is dismissed under this chap- 
Effect of abatement or ter, no fresh suit shall be brought on the 
Gismisaal. same cause of action. 
But the person claiming to be the legal representative 
Application to set aside Of the deceased or bankrupt or insolvent 
abatement or dismissal. plaintiff may apply for an order to set 
aside the order for abatement or dismissal ; and, if it be proved 
that he was prevented by any sufficient cause from continuing 
the suit, the Court shall set aside the abatement or dismissal 
upon such terms as to costs or otherwise as it thinks fit. 
Notes. 


This section applies to Provincil Small Cause Courts. 


Where a suit was declared abated in 1868 under sec. 102 of Act VIIT 
of 1859 for non-prosecution by the representative of a deceased plaintiff, 
held that the Civil Procedure Code, sec. 271, was no bar to a fresh snit in- 
stituted in 1880 on the same cause of action.—I. L. R., 3 Madr, 31. 

Upon the death of a sole plaintiff, if no application to revive is made 
within sixty days from the date of the plaintiff’s death, the suit abates. 
But the Court may, under Act X of 1877, sec. 371, revive the suit on the 
application of the legal representative of the plaintiff within three years 
from the time when the right to apply accrues, if he can shew that he was 
preenes by sufficient cause from continuing the suit—5 Cal. 139; 4 C.. 
L. R., 374. 

The defendants attached certain property, which, the plaintiffs alleged, 
belonged tothem. The plaintiffs preferred a claim to the property under 
sec. 246 of Act VIII of 1859; this claim was disallowed on the 15th. 
Angust 1877. In June 1878, the plaintiffs brought a suit to establish. 
their title to the property attached, and for confirmation of possession. Pend- 
ing this suit, the principal defendant died, and the plaintiff’s applied for 
an order to substitute certain persons as defendants. The Court thereupon 
directed the issue of a summons on the defendants proposed by the plain-— 
tiffs to appear and defend the suit ; bat the plaintiffs failing to pay the 
costs of the service of this summons, the sutt was dismissed on the l4th 
March 1879. On the 4th March 1880, the plaintiffs again brought a 
suit to establish their title to the same property, and for confirmation of 
possession, Held that the order of the 15th August 1877, not being an 
order passed under sec. 283 of Act X of 1877, art. 11 of sch, ii. of Act 
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XV of 1877 did not apply, but that art. 120 of sch. ii. was applicable ; and 
that, as the first suit had not been dismissed upon the merits, the plaintifis 
were entitled to maintain the second suit.—9 Cal. 163. 


See I. L. R, 7 Madr. 195, noted under sec, 368. 


3'72. In other cases of assignment, creation, or devolu- 
“Procedure in case of as- tion of any interest pending the suit, the 
signment pending suit. suit may, with the leave of the Court, 
given either with the consent of all parties or after service of 
notice in writing upon them, and hearing their objection, (if 
any), be continued by or against the person to whom such in- 
terest has come, either in addition to, or in substitution for, 
the person from whom it has passed, as the case may require. 
Wotes. 

This seciion applies to Provincial Small Cause Courts. 

Sec. 372 of the Civil Procedure Code cannot be applied to the assign- 
ment, creation, or devolution of an interest subsequent to the decree in a 
suit. The section has no application to proceedings in execution of decree; 
and a Court has no jurisdiction, reading sec. 372 with sec. 647, to bring in 
® party after decree, and make him a judgment-debtor for the purposes of 
execution. Gocool Chander Gossammee v. The Administrator-General of 
Bengal (I. L. R., 5 Cal. 726; 5 Cal. L. R., 108) and Attorney-General v. 
Corporation of Birmingham (L. R., 15 Ch. D. 423) referred to. Wherea 
Court had so acted, by an order which might have been, but was not, made 
the subject of appeal under see. 588 of the Court, held that, as there was no 
jurisdiction to make such an order, the party aggrieved was competent to 


object thereto on appeal from a subsequent order enforcing execution against 
him as a judgment debtor-—I. L. R., 10 Al. 97. 


The words “ pending the suit,” in Act X of 1877, sec. 372, relate toa 
suit in which no final order has been made.—5 Cal. 726; 5 C. L. R., 569. 


The “ cases of assignment, creation, or devolution” of any interest 
pending,a suit contemplated by sec. 372 of the Civil Procedure Code, are 
those in which “the person to whom such interest has come” is arrayed on 
the same side in the snit as ** the person from whom it has passed.” Held, 
therefore, that a compromise in a suit for land between the plaintiff and 
one of the defendants, whereby the latter consented to a decree being given 
to the former for half the land, was not a “ case of assignment’’ of an interest 
in such land within the meaning of that section.—5 Al, 209. 


After a decree had been made in a suit, the case was,in 1875, struck 
out of the board for want of prosecution. No steps were taken to have 
it restored, In 1879, both the plaintiff and the defendant died. In the 
cam yeur the heirs of the plaintiff instituted a suit against the adminis- 
r.ator of the defendant for the purpose of having the decree in the original 
suit carried out. This suit was dismissed by the Court of first instance 
under Act X of 1877, sec. 13 ; but the Appellate Court, holding that the 
original suit was subsisting, and might be re-constituted, directed that the 
plaintiffs should be allowed to amend their plaint by putting it into the 
form of a petition under sec. 372 of the same Act. Ona petition by the 
plaintiffs praying that the original suit might be revived and restored to 
the board, held that the application was not barred under sch. 2, art, 178. 
Even if art. 178 was applicable, the application weuld not be barred, limit- 
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sap tay from the time when the suit: was allowed to be re-constituted. 
— al. 60. 


A suit was instituted by the trustee appointed under a will against 
the executrix for the purpose of having the trusts of the will carried into 
execution. A decree was made and certain directions were given for the 
purpose of having a scheme settled by which the trusts were to be carried 
out ; but before the scheme was finally settled and approved, and while the 
proceedings were pending, the case was struck out of the board for want 
of prosecntion. Subsequently both the plaintiff and defendant died. The 
heirs of the plaintiff then instituted a suit against the Administrator- General 
as representing the estate of the defendant for carrying the trusts into 
execution, and prayed that their suit might be considered as supplemental 
to the original one. Held thet the origival suit, though no longer upon the 
board, was capable of revival, and that, if no person were living whose 
consent might be obtained, or to whom notice might be given, the Court 
might give leave without any such consent or notice, and that the proper 
course to pursue was to allow the plaintiffs to amend their plaint by putting 
it inthe form of a petition under Act X of 1877, sec. 372, the defendant 
being at liberty to put in any answer which he might have done, if the pro- 
ceeding had been by petition in the first instance.—5 Cal. 726. 


See I. L. R., 8 Cal. 837, noted under sec. 368; 8 Bom. 323, noted 
under sec. 32. 
372A The provisions of section 5 of 
ena Mneticd Of limitation the Indian Limitation Act, 1877, applica- 
prescribed for certuiu ap- ble to appeals, shall apply to applications 
plications. = im 
under sections 365, 366, 368, and 371. 


.-—This section applies to Provincial Small Cause Courts. 


CHAPTER XXII. 
OF THE WITHDRAWAL AND ADJUSTMENT OF SuItTs. 


373. If, at any time after the institution of the suit, 
Power to allow plaintie the Court is satisfied, on the application 
to withdraw with liberty of the plaintiff, (2) that the suit must 
pe prise: Prony ap ie: fail by reason of some formal defect, or 
(5) that there are sufficient grounds for permitting him to 
withdraw from the suit, or to abandon part of his claim with 
liberty to bring a fresh suit for the subject-matter of the suit 
or in respect of the part so abandoned, the Court may grant 
such permission on such terms as to costs or otherwise as it 
thinks fit. 

If the plaintiff withdraw from the suit, or abandon part 
of his claim, without such permission, he shall be liable for 
such costs as the Court may award, and shall be precluded from 
bringing a fresh suit for the same matter or in respect of the 
same part. 


* Section, 372A has been added by the Civil Procedure Code Amendment Act 
CVITI of 1888), sec. 32 
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Nothing in this section shall be deemed to authorize the 
Court to permit one of several plaintiffs to withdraw without 
the consent of the others. 

Wotes. 


This section applies to Provincial Small Cause Courts, 

Where the plaintiff applied under sec. 97, Act VIII. of 1859, to be 
allowed to withdraw from the suit, with liberty to bringa fresh suit for the 
same matter, the Court refused the application, Another application for 
leave simply to withdraw from the suit was granted, the Court dismissing 
the suit with costs. Brass v. Tiruvengada Pillai (1 M. H. C. R,., 247) dis- 
sented from.—1 B, L. R., (O. C.) 45. 

The High Court has no power under the Civil Procedure Code to award 
costs to the defendant when the plaintiff withdraws, not having asked 
leave to do so with liberty to bring another suit for the same matter.—1 M., 
H.C. R, 247. 

A Small Cause Court is not bound to allow a plaintiff to withdraw a 
suit on the ground that he had received payment from one of the defend- 
ants in the suit, that attempt to withdraw having been made after the 
plaintiff had succeeded in getting a judgment against two defendants which 
had been set aside by the Court on various grounds, and a new trial or- 
dered. In such a case the Court may permit the withdrawal of the suit 
ala terms of plaintiff paying the first defendant’s costs.—3 M. H.C. 

1p 27. 

An appellant has no right to withdraw an appeal which has been re- 
gularly registered without the permission of the Court. Where the ap- 
pellant had given notice of the withdrawal of the appeal before the day of 
hearing, and notice of withdrawal had been given to the respondent, but 
not until costs had been incurred, held that the appellant was not at liber- 
ty to withdraw the appeal, and the Court ordered that the appeal be set 
down for hearing.—3 M. H. C. R., 368. 

In a suit to recover the possession of land, of which the plaintiff had 
been dispossessed in execution of a decree against the Ist defendant’ it ap- 
peared that the plaintiff had applied within one month from the date of 
his dispossessian to the Court from which the process of execution had is- 
sued under sec. 230 of the Code of Civil Procedure, setting up his title, 
and it was numbered and registered as a suit under the section. Before 
the claim came on for hearing, the plaintiff was allowed by the Court to 
withdraw the proceeding, with liberty to bring a fresh suit upon the claim 
set up. The plaintiff subseqaently brought the present suit. Held that the 
former proceeding was a suit within the meaning of sec, 97 of the Code, 
and liberty having been given on its withdrawal, before decree, to bring 
another suit, the present suit was well brought.—-5 M. H.C. B., 298. 

A plaintiff withoat leave of the Court withdrew from a suit in 1853. 
He filed a fresh suit on the same cause of action in 1866, Held that he 
was not debarred from doing so, as the provisions of sec. 97 of the Code of 
Civil Procedure did not apply.—7 Bom. H. C. R., (A. C.) 23. 

A plaintiff who has withdrawn from his suit is at liberty to rescind the 
act of withdrawal at any time before final judgment, Sec. 97 of the Civil 
Procedure Code is inapplicable to a case like the present, when the plaintiff 
rescinded after two days a petition he had presented of withdrawal from 
his claim. The last clause of that section contemplates cases in which the 
withdrawal is not revoked.—6 N.-W. P. H. OC. R., 66. 
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The proviso in the 3rd clause of sec. 373 of the Code of Civil Pro- 
cedure does not deprive the Court of power to permit one of several co- 
plaintifis to withdraw unconditionally from a suit, eventhough his co- 
plaintiffs do not consent to his withdrawal.—9 C. L. R., 332. 


A, having brought an action against B, was allowed to withdraw, with 
leave to bring a fresh suit, and was also ordered to pay the costs. Held that, 
the payment of the costs not having in terms been made a condition pre- 
cedent to bringing a fresh suit, the Court had no power to stay proceedings 
in the fresh suit, on the ground that the costs had not been paid.—2 Hyde’s 
Rep., 212. 

Where a plaintiff filed a petition withdrawing his claim unconditionally, 
the suit should be at once struck off the file, If the defendant bad entered 
into some private agreement and did not fulfilthe same, it might givea 
a new right of action to the plaintiff for enforcing that agreement, but was 
no reason for setting aside the petition for withdrawal of the suit as null 
and void.—2 Agra H.C. R., 158 

A suit founded on a compromise, which was entered into when special 
appeal was withdrawn, was not barred by sec. 97, Act VIII. of 1859, as it 
was not a suit for the same matter within the meaning of that section ; but 
if the compromise was duly made by the parties thereto, and if its terms 
have been broken, a party to it is entitled to maintain a suit to enforce it 
—3 Agra H. C, R., 135. 

Where application was made for leave to withdraw a snif, with leave 
to bring a fresh one, it being contended that the fact of a notarial protest 
on inland bills, and of their being in the hands of the holder without sig. 
nature, was proof of dishonour ; and further that, defendant being a Hindu, 
there was no necessity for notice of dishonour, the Appellate Court, re- 
versing the decision of the Court below, granted the application under the 
power given by sec. 37, Act XXIII. of 1861,—Bourke’s Rep., A. O. C,, 99. 


Where, on appeal from a decree dismissing a suit, the Appellate Court, 
being of opinion that the plaint was informally drawn, and its allegations 
regarding the cause of action not sufficiently specific, gave the plaintiff 
permission, uuder sec. 373, to withdraw the suit, with leave to institute a 
fresh one, held that the order of the Appellate Court was a “decree,” and 
afforded a proper ground of appeal to the High Court. Per Straiaur, J. 
~~ That, with reference to the terms of sec. 582, the Appellate Court had 
power to avail itself of the provisions of sec, 373, and, therefore, had 
a discretion to make the order allowing the plaintiff to withdraw the 
suit and institute a fresh one. Gregory v. Doole Chand Kandary Mull (14 
W.R., O. J., 17) and EKhatoon Koonwar v, Hurdoot Narain Singh (20 
W. B., 163) referred to. Also per Srraicut, J., that it could not be said 
that the Appellate Court in this case had exercised its discretion so unrea- 
sonably or erroneously as to compel the interference of the High Court with 
it in appeal. Per TyRrevt, J., that it might be taken that the Appellate 
Court, though not so stating in express terms, meant to set aside, and did set 
aside the decree of the Court of first instance, regarding it as a decree which 
could not have been rightly made, and must be set aside, by reason of the 
radical defect in the plaint, the basis of the suit and the decree; and tbat, 
in this view, there was no legal objection to the exercise by the Appellate 
Court of the discretionary power of Chapter XXII of the OCode.—I.L. R, 
8 Al. 82. 

The ruling in Sarju Prasad v, Sita Ram, only decided that where the 
circumstances in regard to an application for execution of decree show that 
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it was withdrawn at the instance of the pleader of the decree-holder, and 
that no sanction was given to its withdrawal with liberty to present a fresh 
application, any subsequent application made by that decree-bolder for exe- 
cution is prohibited by sec. 373 read with sec. 647 of the Civil Procedure 
Code. But where a Court of its own motion, and without being moved either 
by the decree-holder or by his pleader, takes upon itself to strike off an ap- 
plication for execution for the mere purpose of clearing its file, that is not 
® proceeding under any provision of the Gode which could bar a decree- 
holder from making a fresh application for execution. A first application 
for execution of a decree was ordered by the Court to be struck off for want 
of prosecution, and upon the statement of the decree-holder’s pleader that 
at present the case may be struck off”. No permission was given to the de- 
cree-holder to withdraw the application with leave to take fresh proceed- 
ings. Held that a subsequent application for execution of the decree was 
barred by sec, $373 read with sec. 647 of the Civil Procedure Code, Sarju 
Prasad v, Sita Ram explained and followed. Ram Rup v. Lalji, Mahtab 
Kuar v. Sham Sundar Lal and Hira Singh v. Joti Prasad distinguished. 
Observations as to the necessity of conducting the proceedings in execution 
of decree with as much care and regularity as proceedings in suits. Under 
sec, 647 of the Civil Procedure Code, the provisions relating to proceedings 
in suits are to be followed and adopted in execution proceedings, so far as 
they may be fairly and properly applicable thereto.—12 Al. 179. 

Where a judgment-debtor, being entitled and having an opportunity 
to plead sec. 373 of the Code of Civil Procedure as a bar to execution of 
the decree against him neglects to do so, and the application in respect of 
which such objection might have been taken is entertained by the Court and 
orders passed thereon, the principle of res-judtcata willapply to such pro- 
ceedings, and the judgment-debtor cannot at a subsequent stage of the 
same execution proceedings object that such previous application for exe- 
cution ought, in fact, to have been held to be barred by the operation of 
sec, 373 abovementioned.—13 Al, 564, 

Sec. 647 of the Civil Procedure Code makes sec. 373 applicable to pro- 
ceedings in execution of decree. The words ‘“ suit’ and “‘ appeal” in sec, 
647 apply to suits and appeals in the strict sense of those terms, and were 
not intended to cover proceedings for the enforcement of rights decreed in 
® suit or appeal. An application for execution of decree by arrest of the judg- 
ment-debtor was ordered by the Court to be struck off, upon the statement 
of the decree-holder’s pleader that the judgment-debtor was in hidding, and 
that the decree-hoider did not desire to prosecute the application further, 
At that time an order for a warrant of arrest had been issued subject to the 
payment of fees, but those fees had not been paid nor had the diet money 
been deposited, and no steps were taken to proceed with the application. 
No permission was given to the decree-holder to withdraw the application 
with leave to take fresh proceedings. Held by the Full Bench that a subse- 
quent application for execution of the decree was barred by sec. 373 read 
with sec. 647 of the Civil Procedure Code. Sarju Prasad wv. Sita Ram and 
Fakir-ullah v. Thakur Prasad approved and followed. Bijai Singh v. Haiyat 
Begum distinguished.—12 Al. 392, 

In a suit brought ina District Muusif’s Court to declare certain land 
liable to be sold in execution of a decree for more than Rs. 2,500, the defen- 
dants pleaded that the Court had no jurisdication. The Munsif allowed the 
plaintiff to amend the plaint by stating that he abandoned his claim to exe- 
cute the decree against the land for morethan Rs, 2,500. On appeal, the 
District Judge held that the plaint could not be amended after the first hear- 
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ing. Held, on appeal to the High Court, that the claim was not one which 
could be amended so as to bring the suit within the pecuniary jurisdication 
of the District Munsif.—10 Madr. 152. 


A decree-holder having applied for execution of his decree, notice 
issued to the judgment-debtors, and their property was attached, but the 
applicant failed to pay the process fees, and the application was struck off, 
and no leave to make a fresh application was obtained under Civil Procedure 
Code, sec. 373 :— Heid, that the decree-holder was entitled to apply again 
for execution of his decree.—15 Madr. 240. 


The plea that the plaintiff had improperly been permitted to withdraw 
from a former suit with liberty to bring the present one, which had not 
been taken in the lower Courts, and was not taken in the memorandum of 
second appeal, was not permitted to be urged, at the hearing of the second 
appeal.—3 Al. 528. 

The Code of Civil Procedure (Act XIV of 1882) does not allow of a 
plaint or memorandum of appeal being returned to the plaintiff or appel- 
lant after a case has been heard on its merits, and just as the plaintiff or 
appellant discovers that the Courtis about to pronounce an adverse deci- 
sion. There is no provision in the Code for the return of a plaint to a plain- 
tiff after it has been admitted, and the Court-fee stamps thereon can- 
celled. Evenif the Code allowed the High Court to return a plaint after 
the Court-fee stamps have been cancelled, the plaint could not be again le- 
gally presented in any Court without new stamps being affixed to it. The 
Executive Government alone have power to remit Court-fees, and no Court 
or Judge has legal authority to admit a plaint which bears only cancelled 
stamps, or to direct a subordinate Court to admit such a document.—7 Bom. 


487. 

The plaintiffs, obtained a decree on 12th November, 1886, allowing them 
to redeem on payment of Rs. 168 8 0 within six months. In default of pay- 
ment within the prescribed time they were to stand for ever foreclosed. 
Against this decree the defendant appealed to the High Court. On the 10th 
September, 1888, the High Court passed an order allowing the defendant 
to withdraw the appeal. Onthe 17th December, 1888, plaintiffs applied for 
execution of the decree of the 12th November, 1886. The lower Court, re- 
garding the withdrawal of the second appeal as practically a confirmation 
of the decree of the 12th November, 1886, computed the six months allowed 
for redemption from the date of the order of withdrawal (10th September, 
1888) and granted the plaintiff’s application. On appeal to the High Court, 
held, reversing the lower Court, that the application was time barred and 
that the plaintiff was foreclosad. Thetime allowed for redemption wags to 
be computed, not from the date of the High Court’s order permitting the 
withdrawal of the appeal, but from the date of the decree appealed from (7. 
e., 12th November, 1885). The order of withdrawal was not a decree. The 
only decree which could be executed was that of the 12th November 1886. 
The redemption money not having been paid within six months from that 
date, the plaintiffs were foreclosed. The Court could not, in execution pro- 
ceedings, enlarge the time fixed for redemption. Mahant Ishwargar v, 
Chudasama Manabhai (1. L. R., 13 Bom. 106) followed. Per Birpwoop, J. 
—lIt was open to the plaintiffs to apply, if so advised, to the High Court for 
a review of the order of withdrawal of the 10th September, 1888, with a 
view to the enlargement of the time of redemption as a condition which 
might equitably have been permitted when the defendant was allowed to 
withdraw the second appeal.—15 Bom. 370. 

152 
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When a plaintiff sues to recover possession of property on the alle- 
gation that he had purchased it with his own money, aud the suit is dis- 
missed in the Court of first instance, the Court of Appeal is not justified 
in giving the plaintiff a decree for a portion of the property, on the 
ground that the whole was the property of a joint Hindu family in which 
the plaintiff was aco-sharer. A claim to attached property made under 
Act VIII of 1859, sec. 246, was dismissed, and the claimant, in the year 
1875, instituted a regular suit against the decree-holder under the pro- 
visions of that section. The decree holder then released the property from 
attachment, and the plaintiff withdrew his suit. The same property was 
afterwards, in the year 1878, attached again, and sold in execution of the 
same decree. Held that a subsequent suit for possession of the property 
against the purchaser at the execution-sale was not barred under sec. 97 
of Act VIII of 1859. Eshen Chunder Singh »v. Shama Churn Bhutto (11 
Moore’s I. A. 7) cited.—8 Cal. 871. 

Sec. 373 of the Civil Procedure Code does not apply to applications 
for execution of decree. Tarachand Magraj r. Kashi Nath Trimbak, I. L. 
R., 10 Bom., 62, followed. Radha Charan v. Man Singh, I. L. R., 12 All, 
392, dissented from.—18 Cal. 462. 

See I. L. R, 18 Cal. 515,10 Madr. 160, and 5 Al. 406, noted under sec. 
43;15 Bom, 160, noted under sec. 97; 6 Al. 211, noted under sec. 2; 10 Al. 
71, noted ander Art. 179, Sch. II. of Act XV of 1877, 


374. In any fresh suit instituted on permission granted 
Limitation-law not affect- under the last preceding section, the 
ed by first suite. plaintiff shall be bound by the law of li- 
mitation in the same manner asif the first suit had not been 
brought. 


Notes. 
This section applies to Provincial Small Cause Courts. 


Where a Hindu governed by-the Mitakshara law seeks to set aside his 
father’s alienations of ancestral property, if the alienees are purchasers at 
Court sales held in execution of decrees against the father, it is not enough 
for him to show that the debts, for which the decrees were passed, were 
contracted by the father for immoral purposes ; it must also be shown that 
the auction-purchasers had uotice that the debts were so contracted. The 
points to be determined in such cases are : (1) What was the interest that 
was bargained for and paid for by the purchaser ? Was it the father’s inter- 
est only, or was it the interest of the entire family P (2} Were the debts, 
for which the decrees were obtained under which the property was sold, con- 
tracted for immoral purposes P and (3) had the purchaser notice that the 
debts were so contracted P The plaintiff sued in 1883 for partition of ances- 
tral property consisting (inter alia) of certain thikans which had been soldin 
execution of decrees passed against his father. The plaintiff, though an 
adult at the time, was not a party to the suits in which the decrees were 
passed against the father, nor to the execution-proceedings. In the certifi- 
cates of sales granted to the different purchasers, the property sold was 
described as being a four-anna share, which would be equal to the shares 
of the father and the son together, but this description was qualified by the 
statement that ‘‘ the right, title, and interest in the above mentioned pro- 
perty of the said oe (te, the father) was sold.”” There was nothing 
to show that the purchasers bargained for and paid for the entire family 
estate. Moreover, the plaintiff’s possession and evjoyment of the thtkans in 
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question was never disturbed, though the sharers had each a separate posses- 
sion of distinct portions of the ancestral property. Held that under the 
circumstances the father’s interest alone passed to the auction- purchasers. 
Held further that the plaintiff's claim with regard to eight other thikans in 
dispute was time-barred. On the sale of those thikans in execution of de- 
crees against his father, the plaintiff intervened, and obstructed the auction-~ 
purchasers in obtaining possession. His obstruction was, however, removed 
by an order of the Court, dated 23rd October 1873. The present suit, which 
was filed in 1883, not having been brought within one year from the date 
of that order, as required by the law then in force, the claim was clearly 
time-barred. The plaintiff was not entitled to a deduction of the time taken 
up in prosecuting a former suit, which was filed up in 1872, and disposed of 
in 1883 ; as that suit did not fail for want of jurisdiction or any defect of 
a like nature such as is contemplated by sec. 14 of the Limitation Act, XV. 
of 1877, but was withdrawn by the plaintiff himself for want of parties, 
with liberty to bring a fresh suit. Sec, 374 of the Code of Civil Procedure 
oa XIV. of 1882), therefore, applied to the present case.—I. L. B., 12 
om, 625. 


The rule laid down in sec. 374 of the Code of Civil Procedure (Act X 
of 1877), that, where a suit is withdrawn with leave to bring a fresh suit, 
the plaintiff shall be bound by the law of limitation in the same manner as 
if the first snit had not been brought, applies to applications for execution; 
and, therefore, in counting the time of three years prescribed by the Limi- 
tation Act XV of 1877, sch. ii. art. 179, cl 4, an application allowed to be 
withdrawn must be discarded as if it had never been presented. The bar 
created by sec. 374 of the Code of Civil Procedure is, in such acase, not 
removed by sec. 14 of the Limitation Act as causes for which the with- 
drawal of a suit or application may be permitted, are not canses “ of a like 
nature’’ with defect of jurisdiction.—6 Bom 681. 


See I. L. R., 10 Al. 71, noted under Art. 179, Sch. IT of Act XV af 
1877; 18 Cal. 515, noted under sec. 43. 


375. Ifasuit be adjusted wholly orin part by any 
lawful agreement or compromise, or 1f 
the defendant satisfy the plaintiff in res- 

pect to the whole or any part of the matter of the suit, such 
agreement, compromise, or satisfaction, shall be recorded, and 
the Court shall pass a decree in accordance therewith so far 
as it relates to the suit, and such decree shall be final, so far 
as relates to so much of the subject-matter of the suit as is 
dealt with by the agreement, compromise, or satisfaction. 


Notes. 
This section applies to Provincial Small Cause Coarts. 


On the day fixed for the hearing of a suit in a Court of Small Causes, 
the plaintiff’s vak:] appeared, and stated on behalf of his client that the de- 
fendant had satisfied him in respect of the matter of the suit, which he 
prayed might be dismissed, The defendant did not appear. Held that 
the Judge was right in dismissing the suit, but that he should have re- 
corded an order under the first provision in sec. 98 of Act VILL. of 1859. 
Held also that, in such a case, when the plaintiff applies for a return of a 


Compromise of suit. 
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atamp-duty, he muat strictly bring himself within the subsequent part of 
the same section as modified by see. 26 of Act X of 1862.—1 M. H. ©. R., 
127, 

After service of the summons, and on the day the defendant was re- 
guired to appear, the parties filed in Court deeds containing terms of com- 
promise. Held that the plaintiff was entitled to a return of the entire 
amount of the stamp-daty, there having been no settlement of issues— 
Marshall’s Rep., 274; 2 Hay’s Rep., 213. 

According to the practice of the High Court, a consent decree upon a 
compromise will not be granted, unless the suit be entered in the cause list 
of the Court.—5 C, L. R., 464. 

A sum of money having been deposited in Court under Transfer of 
Property Act, sev. 83, by a vendee of the mortgagor, the mortgagee re- 
fused to accept it in discharge of his mortgage except on the terms that the 
depositar should convey tv him part of the mortgage premises, which he 
consented todo. This agreement was not communicated to the Court and 
the depositor refused to carry it out when the mortgagee had withdrawn 
the money as above :—Helid, that the mortgagee was entitled to a decree for 
specific performance of the agreement to convey.—I. bL. R., 13 Madr. 316, 

Under section 375 of the Civil Procedure Code( XIV of 1882) an applhi- 
cation to record an agreement adjusting a suit may be made, although, at 
the time of such application, one of the parties either denies that it was 
made, or wishes to withdraw from it, or otherwise objects to its enforce- 
ment, The Court, being already seized of the suit which is adjusted, the 
application to record the alleged agreement is a proceeditg in that suit, and 
the Court, in connection with that proceeding, necessarily has all the 
powers and has thrown upon it all the duties which appertain to it in re- 
gard to any other questions arising in any suit upon its file—Ruttonsey 
Lalji v. Pooribai (I. L. R., 7 Bom., 304) approved and followed; Hara 
Sundari Debi v. Kumar Dukhinessur (1. L. R., 11.Cal , 250) dissented from. 
—16 Bum. 202. 

By an agreement made in writing before the hearing, the parties to 
& suit eutered into acompromise by which the plaintiff agreed, for con- 
sideration, to withdraw the suit. When the case came on for hearing, 
plaintiff refused to fulfil his promise. The defendant having produced the 
agreement, the Munsif held that it must be enforced, and dismissed the 
suit. On appeal, the District Judge held that the agreement could not be 
treated as a compromise, as the plaintiff did not consent, and remanded the 
suit. Held that the agreement could be enforced. Ruttensey Lalji v. Pooribai 
(‘l. L. R., 7 Bom. 304) approved.—8 Madr. 482. 

After suit filed by the plaintiff against several defendants, one of whom 
was an infant, a petition of compromise, entered into between the adult 
parties, was filed in Court. The petition stated the terms of arrangement, 
and aleo that an application would be made by the guardian of the minor 
praying the Court to allow the compromise to be carried out on his behalf. 
Ten days after the petition of compromise was filed, the first defendant 
and the plaintiff presented petitions to the Court withdrawing from the com- 
promise, and praying that the suit should proceed. The second defendant 
‘presented a petition praying that the compromise should be recorded, and 
‘a decree passed according to its terms. The Court made a decree in accord- 
Hnce with the prayer of the second defendant’s petition. The first defen- 
dant appealed, Held, that an appeal lay, and that the lower Court was 
wrong in enforcing the compromise at the instance of the second defendant. 
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Semble, that sec. 375 of the Code of Civil Procedure merely covers cases in 
which all parties consent to have the terms entered into carried out, and 
judgment entered up. Ruttonsey Lalji v, Pooribai, (I. L. R., 7 Bom. 340) 
-questioned.—11 Cal, 250. 

The question in a suit was whether the purchase money for a house, 
which had been paid by the defendant, had been paid ont of his own funds 
or out of monies belonging tothe plaintiff. A witness for the defence having 
made statements apparently favourable to the plaintifi’s case, the plea- 
ders for both parties signed and presented to the Court a petition that if 
upon a particular bond in the witness’ possession it should be stated that. 
the money was received through the defeudant, the Court should decree the 
suit, otherwise the suit should be dismissed. Held that this arrangement 
was not an adjustment or compromise of the suit within the meaning of 
seo. 375 of the Civil Procedure Code, so as to determine the jurisdiction of 
the Court and necessitate its passing a decree according to the arrange: 
ment. The Oaths Act (X of 1873) does not constrain a Court to pass a 
decision in favour of a particular party. If a party to a suit saya he will 
be bound by the oath of a particular person, sec. 11 of the Act only means 
that pro tanto will be bound, 7. e., 80 far as the matter of that evidence is 
concerned, and that evidence will be conclusive as to its truth as against 
bim throughout the whole of the litigation. But it inno way compels the 
Court trying the case to accept it as conclusive, Vasudeva Shanbog v. Na- 
raina Pai (1) approved.—14 Al, 141. 

The parties to an appeal, in which an issue had been remitted for trial 
to the Lower Court, having presented a petition to the Lower Court, stating 
that the suit had been compromised and the terms of the compromise, re- 
quested the Lower Conrt to move the Appellate Court to pass a decree in 
accordance with such terms, Before a decree was passed, one of the par- 
ties objected to the compromise being accepted :—Held, that it was open to 
the Court, such obiection notwithstanding, to pass a decree iu accordance 
with the agreement—Ruttonsey Lalji v. Pooribai (I. L. R., 7 C,, 304) and 
Karuppan v Ramasami (I. L. R., 8 M. 482) followed ; Hara Sundari Debi 
v. Knmar Dukhinessur Malia (I. L. R., 11 Cal. 250) observed upon. An oral 
agreement by the parties to a suit thata decree be passed creating a charge 
on immoveable property above Rs. 100 in value, is not rendered inopera- 
tive by sec. 59 of the Transfer of Property Act. The parties to an appeal 
applied to the Court to pass a decree in accordance with the terms of a 
compromise, and, before decree was passed, one of the parties objected to 
such decree being passed on the ground that certain condition precedent to be 
performed by the other party had not been performed. The Court (this 
being denied by the other party) called for affidavits in proof of the terms 
of the agreement of compromise, and, these being found not to be sufficient- 
ly conclusive, directed the Lower Court to take evidence on the point.—9 
Madr. 103. 

The only compromise with a Court can in any case be bound under aec. 
375 of the Oode of Civil Procedure to enforce, isone which adjusts, wholly 
or in part, the suit; matters going beyond the suit cannot, if included iu a 
compromise, be so enforced. A Court refusing to grant a decree on 4 com- 
promise going beyond the suit, cannot however grant a decree modifying 
the terms of the proposed compromise, but must leave the parties to proceed 
with the suit as they may be advised. Fajaleh Miah v. Kamaruddin Bhuya. 
—13 Cal. 170. 

After the hearing of the suit had begun, the plaintiffg and defendants 
came to an agreement, by which they settled all the matters in dispute 
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between them in the suit, The agreement was in writing, and dealt in one 
clause with the dispute, the subject-matter of the suit, and in ® second 
clause with another dispute of long standing between the parties, with 
which the suit had nothing to do. The plaintiffs subsequently objecting to 
consent to a decree being taken in terins of the first clause of the agreement, 
the defendants took out a rule nist, calling on the plaintiffs to show cause 
why the agreement should not be recorded in Court, and why the Court 
should not pass a decree in accordance therewith, under the provisions of 
sec. 375 of the Civil Procedure Code (Act XIV of 1882). The rale was ar- 
gued on affidavits on eitaer side, the plaintiffs objecting that the above sec- 
tion did not apply to such a case as this, and that, in any case, the matter 
could not be decided on affidavits, but evidence must be gone into. Held 
that sec. 875 gave the Court the power to deal with such a case as this 
in the manner required, and that this was a proper case in which to exer- 
cise such a power; and that, in the cirenmstances of this case, no definite 
procedure having been enjoined by the Code, the matter might properly be 
decided on affidavits. Rule made absolute accordingly.—7 Bom. 304 


See I. L. R., 11 Al. 228, noted under sec. 257A. 

Applications for execution of 375A. Nothing in this Chapter shall 
of decrees not affected. apply to any application or other proceed- 
ing in any suit subsequent to the decroe. 

‘‘Explanation.—An application to the Appellate Court 
pending an appeal isnot an application subsequent to the 
decree appealed from within the meaning of this section.”* 


CHAPTER XXIII. 
Or PayMENT INTO CouRr. 


376. The defendant in any suit to recover a debt or 
Deposit by defendant of Gamages may, at any stage of the suit, 
acount in satisfaction of deposit in Court such sum of money as 
a he considers a satisfaction in full of the 
claim. 
Note.—This section applies to Provincial Smal] Cause Courts. 
377. Notice in writing of the deposit shall be given 
; through the Court by the defendant to 
the plaintiff, and the amount of the de- 
posit shall (unless the Court otherwise directs) be paid to the 
plaintiff on his application. 
 - 378. No interest shall be allowed to the plaintiff on any 
Interest on deposit not SUM deposited by the defendant from 
allowed to plaintiff after the date of the receipt of such notice, 
oes ee whether the sum deposited be in full of 
the claim or fal] short thereof. 
Wote,—This section applies to Provincial Small Cause Courts. 
* This section has been added by Act VI of 1892. 


Notice of deposit. 
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379. If the plaintiff accept such amount only as satis- 
Procedure where plain. faction in part of his claim, he may 
tiff accepts deposit es sa- prosecute his suit for the balance ; and, 1f 
ener cere the Court decides that the deposit by the 
defendant was a full satisfaction of the plaintiff’s claim, the 
plaintiff must pay the costs of the suit incurred after the de+ 
posit, and the costs incurred previous thereto, so far as they 
were caused by excess in the plaintiff’s claim. 


If the plaintiff accept such amount as satisfaction in full 
Procedure where he ac. Of his claim, he shall present to the Court 
cepts it as satisfaction in a statement to that effect, and such state- 
ee ment shall be filed, and the Court shall 
pass judgment accordingly, and, in directing by whom the 
costs of each party are to be paid, the Court shall consider 
which of the parties is most to blame for the litigation.’ 
Illustrations. 


(a) A owes B Rupees 100. 3B sues A for the amount, having made no 
demand for payment, and having no reason to believe that the delay caused 
by making a demand would place him at a disadvantage, On the plaint bee 
ing filed, A pays the money into Court. B accepts it in full satisfaction of 
his claim, but the Court should not allow him any coats, the litigation being 
presumably groundless on his part. 

(6.) B sues A under the circumstances mentioned in illustration. (a). Om 
the plaint being filed, A disputes the claim. Afterwards A pays the money 
into Court. B accepts it in full satisfaction of his claim. The Court should 
also give B his costs of suit, A’s conduct having shown that the litigation 
was necessary. ; 

(c.) A owes B Rupees 100, and is willing to pay him that sum with- 
out suit. B claims Rupees 150, and sues A for that amount. On the plaint 
being filed, A pays Rupees 100 into Court, and disputes only his liability to 
pay the remaining Rupees 50. B accepta the Rupees 100 in full satisfac. 
tion of his claim. The Court should order him to pay A’s costs. 


Note,—This section applies to Provincial Small Cause Courts, 


CHAPTER XXIV. 
Or Requiring SECURITY FOR Costs. 

380. If, at the institution or at any subsequent stage of 

a suit, it appears to the Court that a sole 

ase Be, eteeedet eaten plaintiff is, or (when there are more plain- 
plaintiff at avy etage of tiffs than one) thatall the plaintiffs are, 
oe residing out of British India, and that 
such plaintiff does not, or that no one of such plaintiffs 
does, possess any sufficient immoveable property within British 
India independent of the property in suit, the Court may, 
either of its own motion or on the application of any defen- 
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dant, order the plaintiff or plaintiffs, within a time to be fixed 
by the order, to give security for the payment of all costs in- 
curred and. likely to be incurred by any defendant, 

On the application of any defendant in a suit for money 
in which the plaintiff is a woman, the Court may at any stage 
of the suit make a like order if it is satisfied that such plain- 
tiff does not | eer any sufficient immoveable property with- 
in British India independent of the property in suit.* 

Notes. 

This section applies to Provincial Small Cause Courts. 

A leasebold is immoveable property within sec. 34 of Act VIII. of 1859, 
-~—7 B. L. B., App. 60. 

In a suit for the administration of the estate of a deceased Hindu, the 
defendants admitted that the plaiutiffs had an interest in the property, but 
disputed the extent of such interest. The defendants applied that the plain- 
tiffs be directed to furnish security for costs under sec. 34 of Act VIII. of 
1859. Held that the section did not apply.—10 B. L. R., App. 285. 

Held, that a plaintiff, being resident in Wadhwan, in Kathiwar, and 
possessed of immoveable property in the cantonment there, could not bé re- 
quired to give security for costs under sec, 380 of the Civil Procedure Code 
(Act XIV of 1882), the cantonment of Wadhwan being within the limits 
of British India.—I. L. R., 9 Bom. 244. 

A suit to recover certain specified articles and money alleged to have 
been wrongfully seized and taken possession of by the defendant, or to re- 
cover the value thereof, is a suit for money within the terms of the second 
paragraph of sec, 380 of the Civil Procedure Code,the term ‘‘suit for money’”’ 
as there used being wider than a suit for debts. Circamstances under 
which the Court will order security for costs to be given by a female 
plaintiff in such a suit.—17 Cal. 610. 

The meaning to be given to the word ‘ residence” in legislative enact- 
ments depends upon the intention of the Legislature in framing the parti- 
cular provision in which the word is used. The ‘residence’ intended in sec, 
380, Act X of 1877, is residence under sucb circumstances as will afford a 
reasonable probability that the plaintiff will be forthcoming when the suit 
is decided.—3 Bom. 227. 

381. In the event of such security not being furnished 

Effect of feilure to fur- Within the time so fixed, the Court shall 
nish security. dismiss the suit, unless the plaintiff or 
plaintiffs be permitted to withdraw therefrom under the pro- 


visions of section 373, 

‘‘ or show good cause why such time should be extended 
in which case the Court may extend it. 

‘¢ Where a suit is dismissed under this section, the plain- 
tiff may apply for an order to set the dismissal aside, and, if 
it is proved to the satisfaction of the Court that he was pre- 
vented by any sufficient cause from furnishing the security 


* This clanse has been added by the Debtors Act (VI of 1888), sec. 5. 
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within the time allowed, the Court shall set aside the dismiss- 
al upon such terms as to security, costs, or otherwise as it 
thinks fit, and shall appoint a day for proceeding with the 
suit. : 

‘* ‘The dismissal shall not be set aside unless the plaintiff 
has served the defendant with notice in writing of his appli- 
cation. 

‘* The provisions of the Indian Limitation Act, 1877, with 
respect to an application under sec. 103, and of this Code with 
respect to an appeal from an order rejecting such an applica- 
tion, shall apply, so far as they can be made applicable, to an 
application under this section for an order to set aside the dis- 
missal of a suit, and to an appeal from an order rejecting such 
an application, respectively. ’”’* 

Wotes. 
This section applies to Provincial Small Cause Courts. 
See I. L. R., 8 Al. 108, noted under sec, 2. 

382. Whoever leaves British India under such circum- 
stances as to afford reasonable probabi- 
lity that he will not be forthcoming 
whenever he may be called upon to pay costs shall be deemed 
to be residing out of British India within the meaning of sec- 


tion 380. 


out of British 


—This section applies to Provincial Small Cause Courts. 


CHAPTER XXV. 
Or ComMISSIONS. 
A.—-Commissions to examine Witnesses. 
383. Any Court may, in any suit, issue a commission 
Cuses in which Oonrt may fOr the examination, on interrogatories 
issue commission to exu- or otherwise, of persons resident within 
Re eeey the local limits of its jurisdiction, who 
are exempted under this Code from attending the Court, or 
who are, from sickness or infirmity, unable to attend it. 
Note.—This section applies to Provincial Small Cause Courts. 
384. Such order may be made by the Court either of 
Z Saas its own motion, or on the application, 
rder for commission. ° : 
supported by affidavit or otherwise, of 
any party to the suit, or of the witness to be examined. 
Note.—This section applies to Provincial Small Cause Courts. 
* The clauses quoted have been added hy the Civil Procedure Code Amendment 


Act (VII of 1888), sec. 33. 
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385. The commission for the examination of a person 

When witness resides Who resides within the local limits of the 
within Court’s jurisdiction. jurisdiction of the Court issuing the same 
may be issued to any person whom the Court thinks fit to 


execute the same.- 
Note.—This section applies to Provincial Small Cause Courts. 
386. Any Court may, in any suit, 


Persons for whose exa- ee < ‘ 
mination commission may issue @ Commission for the examination 


iasue. ~ 
(a) any person resident beyond the local limits of its 
jurisdiction ; 
(6) persons who are about to leave such limits before the 
date on which they are required to be examined in Court; and 
(ce) civil and military officers of Government, who cannot, 
in the opinion of the Judge, attend the Court without detri- 


ment to the public service. 

Such commission may be issued to any Court, not being 
a High Court or the Court of the Recorder of Rangoon, with- 
in the local limits of whose jurisdiction such person resides, 
‘‘ or to any pleader or other person whom the Court issuing 
the commission may, subject to any rules of the High Court 


in this behalf, thinks fit to appoint.’’* 
The Court, on issuing any commission under this section, 
shall direct whether the commission shall be returned to. itself 


or to any subordinate Court. 
Wotes. 


This section applies to Provincial Small Cause Courts. 

The issue of a commission for the examination of anabsent witnen., 
without notice to the opposite party, even if not illegal, is objectionable, — 
3 W. R., 147. 

Subsequently to the institution of the plaintiffs’ suit, one of the defen- 
Gants died,aud his son, as his legal representative, wss made a defendant in 
his stead. The new defendant (infer alia) objected that his father had been 
dead more than six months before the application of the plaintiffs to make 
him a defendant, and that, therefore, the suit should abate, as provided by 
the last clause of sec. 368 of the Civil Procedure Code, Act X of 1877 (in- 
troduced by the amending Act, XII of 1879), and art. 171B of the Limita- 
tion Act, XV of 1877, which prescribes a period of sixty days within which 
an application should be made to have the representative of a deceased de- 
fendant made a defendant to a suit. When the amending Act, XII of 1879, 
was passed—that is, on the 29th of July, 1879,—the original defendant had 
been dead more than six months; but the plaintiff made an application to 
have the representative of the deceased defendant made a defendant before 


*The words quoted have been substituted by the Civil Procedure Code Amendment 
Act (VII. of 1888), sec. 84, fur the words, “or to any pleader of a High Court whom 
the Court jasuing the commission thiuks fit to appoint,” as originally enacted. 
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the publication of the Act in the Local Gazette. Held that the provisions 
of art, 171B of the Limitation Act should not be given retrospective effect, 
and that the plaintiff’s application was not time-barred. The general rule 
as laid down in Reg. v. Dorabji (11 Bom. H.C, R., 117)—that ‘* an Act 
of limitation, being a law of procedare, governs all proceedings, to which 
its terms are applicable, from the moment of its enactment, except so far 
as its operation is expressly excluded or postponed’’—admits of the quali- 
fication that, when the retrospective application of a statute of limita- 
tion would destroy vested rights, or inflict such hardship or injustice as 
could not have been within the contemplation of the Legislature, then the 
statute is not, any more than any other law, to be construed retrospectively. 


—I. L. R., 6 Bom. 26. 
387. When any Court to which application is made for 
Commiasion to examine the issue of a commission for the exami- 
witness not within British nation of a person residing at any place 
POG not within British India is satisfied that 
his evidence is necessary, the Court may issue such commis- 
s10n. 
Notes. 

This section applies to Provincial Small Cause Courts. 

The Kingdom of Ava is not the territory of a Native Prince or State 
in alliance with the British Government within the meaning of sec. 177 of 
Act VIII. of 1859. A commission for the examination of a witness at Man- 
dalay can only issue from the High Court. The consent of parties is not 
requisite to the admissibility of evidence taken under such commission, if 
the examination have been upon oath or affirmation.—2 B. L. R., (A. C.) 
73; 10 W. R., 385. 

Court to examine witneas 388. Every Court receiving a 
pursuant to commission. (Commission for the examination of any 


person shall examine him pursuant thereto. 
Wot©.—This section applies to Provincial Small Cause Courts. 


389. After the commission has been duly executed, it 
Retarn of commission with Shall be returned, together with the evi- 
depositions of witnesses. dence taken under it, to the Court out of 
which it issued, unless the order for issuing the commission 
has otherwise directed, in which case the commission shall be 
returned in terms of such order; and the commission and the 
return thereto, and the evidence taken under it, shall (subject 
to the provisions of the next following section) form part of 
the record of the suit. 

Notes. 

This section applies to Provincial Small Cause Courts. 

A de bene esse examination of a witness about to leave the jurisdiction 
of the Court must be taken by the Court, unless the parties cousent to the. 
evidence being taken under a commission.—5 B, L, R., 252. 

The evidence of a defendant, taken under a commission, may be read 
on behalf of the plaintiff, withont the deposition being put in as part of his 
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case, Having been put in, the deposition, under sec. 179, became part of 
the record.—8 B, Ll. R., App. 102. 
390. Evidence taken under a commission shall not be 
When depositions may Yead as evidence in the suit without the 
be read in evidence. consent of the party against whom the 
same is offered, unless 


(a) the person who gave the evidence is beyond the juris- 
diction of the Court, or dead, or unable, from sickness or in- 
firmity, to attend to be personally examined, or exempted from 
personal appearance in Court, or 


_ (6) the Court, in its discretion, dispenses with the proof 
of any of the circumstances mentioned in the last preceding 
clause, and authorizes the evidence of any person being read 
as evidence in the suit, notwithstanding proof that the cause 
for taking such evidence by commission has ceased at the time 
of reading the same. 

Notes. 

This section applies to Provincial Small Cause Courts, 

Documents attached to the return of a commission, and identified with 
the documents referred toin the evidence, may be read at the hearing of the 
suit in which the commission issued, unless they have been objected to on 
being tendered in evidence before the commission. Objections to the ad- 
missibility of such documents cannot be taken at the hearing of the suit.— 
6c. L. B., 109. 

Provisions as to ezeon- 391. The provisions hereinbefore 
tion and return of commis- contained as to the execution and return 
sions to apply to commie- a ; 
sions issued by foreign Of Commissions shall apply to commis- 
Courts. sions issued by 


(a) Courts situate beyond the limits of British India and 
established by the authority of Her Majesty or of the Gover- 
nor-General in Council, or 

(6) Courts situate in any part of the British Empire other 
than British India, or 

(ec) Courts of any foreign country for the time being in 
alliance with Her Majesty. 

Notes. 
This section applies to Provincial Small Cause Courts. 
See 2 B. L. R., (A. C.) 73; 10 W. R., 385, noted under sec. 387. 


B.— Commissions for local Investigations. 
392. In any suit or proceeding in which the Court 
Commission to make deems a local investigation to be requisite 
local investigations. or proper for the purpose of elucidating 
any matter in dispute, or of ascertaining the market-value of 
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any property, or the amount of any mesne-profits or damages 
or annual nett-profits, and the same cannot be conveniently 
conducted by the judge in person, the Court may issue a 
commission to such person as it thinks fit, directing him to 
make such investigation and to report thereon to the Court: 


Provided that, when the Local Government has made 
rules as to the persons to whom such commission shall be 
issued, the Court shall be bound by such rules. 


Notes. 


This section applies to Provincial Small Cause Courts. 

Loca! investigations are had recours to, not so much for the purpose 
of collecting evidence which could be taken in Court, as to obtain evidence 
which from its peculiar nature can only be obtained on the spot.—2 N.-W. 
P. H.C. R., 196. 

It was never intended that Revenue Courts should delegate their 
functions entirely to subordinate officers. The law contemplates a careful 
investigatiou and trial in the Revenue Court, Counting the heads of the 
witnesses without making any attempt to weigh their evidence, or ascertain 


their credibility, is not such a careful investigation.—2 N.-W. P. H. C. 
R., 196. 


An application under sec. 180, Act VIII. of 1859, should be made at 
the hearing of the suit, and not previously.—Bourke’s Rep., (O, C.) 243. 

Evidence taken by an amin is not admissible.—19 W. R., 14. 

Reasonable notice must be given of the time fixed for hearing objec- 
tions to an amin’s report.—-21 W. R., 2. 

The deputation of an amin to ascertain the respective liability of several 
judgment-creditors is not an improper course for a Court to pursue, and at 
all events is not a ground for interfering in special appeal with the con- 
current judgment of two Courts.—22 W, R., 183, 


When an enquiry has been mads by a commissioner under the Code of 
Civil Procedure, the Court to which itis reported ought not, unless it annals 
the proceedings of the first enquiry, to order another on the same matter. 
—23 W. R., 93. 

Held that a local inquiry ought not to have been ordered in this case, 
where the question to be decided was one of disputed boundary,which turned 
chiefly on possession before the date of suit, and that the Subordinate Judge 
would have been jastified in disregarding the amin’s report, and trying the 
appeal on the recorded evidence,—17 W. R., 472, See 4 B. L. R., App. 33 ; 
S.C,17 W. R., 473 note. 

In a suit for land where the question was as to whether the land lay 
within the boundaries of the plaintiff’s or the defendant’s land, the Court 
of first instance suggested to the parties that the proper mode of determin- 
ing the case was in the first instance to hold a local investigation, and 
that such loca] investigation should be applied for by one or other of the 
parties. Both parties resolutely refused to make such application and the 
Court thereupon dealt with the case upon the materials before it, and passed 
a decree. Upon appeal the lower Appellate Court remanded the case for 
the purpose of a local investigation being held at the cost of the plaintiff in 
the first instance. Held, that inasmuch as neither of the parties: desired to 
have a local investigation, the Court was wrong in remanding the case, and 
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ene was bound to decide it upon the evidence before it.—I. L. R., 12 
ai. ° 
393. The Commissioner, after such local inspection as 
Procedure of Commise- he deems necessary, and after reducing 
sioner. to writing the evidence taken by him, 
shall return such evidence together with his report in writing, 
signed with his name, to the Court. 
The report of the Commissioner and the evidence taken 
Report and depositions by him (but not the evidence without the 
to be evidence in suit. report) shall be evidence in the suit, and 
shall form part of the record ; but the Court, or, with the 
Commissioner may be permission of the Court, any of the par- 
examined in person. ties to the suit, may examine the Com- 
missioner personally in open Court touching any of the mat- 
ters referred to him or mentioned in his report, or as to the 
manner in which he has made the investigation. 
WNWote.—This section applies to Provincial Small Cause Courts. 
C.— Commissions to examine Accounts. 


394. In any suit in which an examination or adjust- 
Commission to examine ment of accountsis necessary, the Court 
or adjaat accounts. may issue a commission to such person 


asit thinks fit, directing him to make such examination or 
adjustment. 
Notes. 


This section applies to Provincial Small Cause Courts. 

Where a Commissioner, appointed under sec, 181 of Act VIIT, of 1859 
to investigate the state of accounts between a debtor and a creditor, made 
his report, on which the judgment appealed against was founded, the High 
Court, on a regular appeal, refused to take a fresh account.—1 M. H. C. 

op de 
The Appellate Court will not enter into the details of the account of 
a Commissioner appointed under sec, 181 of the Code of Civil Procedure. 
A party cannot be heard in the Appellate Court upon items to which he took 
no objection in the Court below. But where there has been error in the 
principal upon which such account has been taken, the Appellate Court 
will correct such error if excepted to'in the Court below. Regular Appeal 
No. 54 of 1861 (1 Madr, 1) concurred in.— 1 M. H.C. R., 418, 

An error in the principle on which an account is taken is not the only 
ground on which a Court should inquire into the correctness of the report 
of a Commissioner appointed under sec, 181 of the Code of Civil Procedure. 
It is competent to an Appellate Court, under the powers conferred by sec. 
37 of Act XXIII. of 1861, to examine the accounts, even if no exception 
has been taken to them in the Court appointing the Commissioner. Madras 
rulings dissented from.—6 Bom. H, C. R.,(A. CO.) 149. 

Separate property may be acquired by a member of an nndivided 
family by gift, and the character of impartibility attaches to gifts made 
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by a father to his unseparated sous, What is acquired by the father’s 
favour will subsequently be declared exempt from partition. Separate pro- 
perty may be acquired by the exertions of a member of the family without 
detriment to the family funds, It may be acquired with money borrowed 
on the sole credit of the borrower, and it may be acquired by the mutual 
agreement of the members of the family. It is not necessary for the pre- 
servation of the joint nature of family property that the members of the 
family should live in commensality ; they may dwell and mess apart, and 
yet remain joint in property. Arrangements relating to the enjoyment of 
joint family property, aud acknowledgments of the right of the several 
members of the family to acquire separate property made by the adult 
members of the family, are to be held binding on the minor members of 
the family, if they are not detrimental to their interest ; and such arrange- 
ments, consented to by afather, should he held binding on his minor child. 
The several members of a family may agree to take loans from the com- 
mon fond, and treat the profits on such loans as the separate property of 
the several members by whom the loans have been respectively taken.— 
3 .N.-W. P. H.C. R., 217. 

The 180th section of the Civil Procedure Code, under which commis- 
sions to examine account-books are issued, contains no direction that the 
Commissioners are to be sworn or affirmed.—3 N.-W. P. H.C. R., 217. 


Where a Commissioner was appointed by a Court under sec. 180 of 
Act VIII of 1859 to take accounts at the request of the plaintiffs, and his 
costa were not prepaid uuder sec. 182, and the [defendant was by the de- 
cree ordered to pay the costs of the suit, but the costs of the Commissioner 
were not entered in the decree: Held in a suit by the Commissioner against 
the plaintiffs for remuneration for his labour that the plaintiffs were 
lhiable.—-I. L. R., 4 Madr. 399. 

In a suit for an account against an agent, the plaint stated that the 
defendant had not submitted pruper accounts of his agency, and prayed 
that the defendant might be ordered to produce certain papers,and that, on 
failure to submit the accounts, he might be decreed to pay the plaintiff Rs. 
1,200 by way of damages. The plaint also alleged that, in consequence of 
the defendant’s negligence and mismanagement, the plaintiff believed that 
he had sustained a loss of Rs. 5,000, and prayed for a decree for this sum. 
Held that no decree could be made for the sums mentioned, or any other 
sum, until an account had been taken, and the amount due from the defen- 
dant ascertained. Fer Fis.p, J.—It is the duty of an agent to render proper 
account to his employer irrespective of any coutract to that effect. And he 
does not discbarge that duty by merely delivering to his employer a set of 
written accounts without attending to explain them,and produce the vouchers 
by which the items of disbursements are supported. Method to be followed 
on taking accounts in the mufassal atated. If the taking of accounts by the 
Judge would occasion a waste of public time, be should resort to the provi- 
siona of secs. 394and 395 of the Civil Procedure Code, and furnish the 
Commissioner with such part of the proceedings and such detailed instruc- 
tions as may appear necessary. In order to enable an agent to prepare ac- 
counts to be furnished to his principal, he should be allowed to have reason- 
able access, at proper times and in the presence of responsible persons, to 
such books and papers in the principal's possession as may be necessary 
for the preparation of the accounts.—6 Cal. 754. 

See I. L. R., 3 Madr. 259, noted under sec. 158 ; 3 Bom. 161, noted 


under sec. 3. 
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395. The Court shall furnish Com- 
ee eee Commis: missioner with such part of the proceed- 
tions. ings and such detailed’ instructions as 


appear necessary, 


and the instructions shall distinctly specify whether the 
Commissioner is merely to transmit the proceedings which he 
may hold on the enquiry, or also to report his own opinion on 
the point referred for his examination. 


The proceedings of the Commissioner shall be received in 
Court to receive Com. ©@Videncein the suit, unless the Court has 
; proceedings or reason to be dissatisfied with them, in 
aineck tate ber ava aleve which case the Court shall direct such 
further inquiry as is requisite. 
Notes. 
This section applies to Provincial Small Cause Courts. 
See I. L, R., 7 Cal. 654, noted under sec. 250; 6 Cal. 754, noted under 
sec, 394. 
D.—Commission to make Partition. 


396. In any suit in which the partition. of immoveable 

ee to make par- Property not paying revenue to Govern- 
__ of non-revenue-pay- ment appears to the Court to be neces- 
ing immoveable property. sary, the Court, after ascertaining the 
several parties interested in such property and their several 
rights therein, may issue a commission to such persons as it 
thinks fit to make a partition according to such rights. 


The Commissioners shall ascertain and inspect the pro- 
Procedure of Commia- perty, and shall divide the same into as 
POR EES: many shares as may be directed by the 
order under which the commission issues, and shall allot such 
shares to the parties, and may, if authorized thereto by the 
said order, award sums to be paid for the purpose of equaliz- 
ing the value of the shares. 


The Commissioners shall then prepare and sign a report, 
or (if they cannot agree) separate reports, appointing the share 
of each party, and distinguishing each share (if so directed 
by the said order) by metes and bounds. Such report or re- 
ports shall be annexed to the commission, and transmitted to 
the Court ; and the Court, after hearing any objections which 
the parties may make to the report or reports, shall either 
quash the same and issue a new commission, or (where the 
Commissioners agree in their report) pass a decree in accord- 
ance therewith. 
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Notes. 

In a suit for partition, the Subordinate Judge appointed an amin under 
sec. 396 of the Civil Procedure Code to effect a partition. The amin made 
his report, which was objected to on the merits by the defendant, but ulti- 
mately the report was confirmed, the defendant having acquiesced in the 
proceedings. On appeal to the District Judge, the defendant took au objec- 
tion that the appointment of the amin was irregular. Held that, having 
acquiesced iu the proceedings so far, it was too late for the defendant to 
take the objection. Per Pontirex, J. (Fieup, J., doubting).—In a suit for 
partition, it is competent to the Court in its preliminary decree, to appoint 
any one person whorn it thinks fit to be a Commissioner to make the parti- 
tion under sec. 396 of the Civil Procedure Code. The section uses the word 
‘Commissioner,’ but it is not necessary far the purposes of partition 
that there should be more than one Commissioner, and hy forea of the 
General Claases Act, the word ‘ Commissioners,’ may he read in the 
singular number, The intention of sec. 396 is that, upon the firat hearing 
of a suit, the Court shall determine whether the plaintiff is entitled to a 
partitiou, and shall ascertain who the several persons entitled to the pro- 
perty are, and shall direct by a preliminary decree or order that Commis- 
sioners be appointed to make the partition.—I. L. R., 7 Cal. 318. 

Where in a suit for partition possession was soucht, of a definite share 
of a property consisting of a number of houses, held that the principle in 
such cases is that, if a property can be partitioned without destroying the 
intrinsic value of the whole property or of the shures, such partition ought 
to be made; but where partition cannot be made without destroying the 
intrinsic value of the property, then a money-compensation should be 
given.—10 Cal. 675. 

See 7 Cal. 654, noted under sec. 250; 19 Cal, 463, noted under sec. 2 


E..— General Provisions. 


397. Before issuing any commission under this chapter, 
Expenses of commission the Court may order such sum (if any) 
to be paid into Court. as it thinks reasonable for the expenses 
of the commission to be, within a time to be fixed by the 
Court, paid into Court by the party at whose instance or for 
whose benefit the commission 1s issued. 
Note.—This section applies to Pyovincial Small Cause Courts, 


398. Any Commissioner appointed under this chapter 


ee eee eee may, unless otherwise directed by the 
order of appointment, 


(a) examine the parties themselves and any witness 
whom they or any of them may produce, and any other per- 
son whom the Commissioner thinks proper to call upon to give 
evidence in the matter referred to him ; 


(6) call for and examine documents and other things re- 
levant to the subject of enquiry ; 


(c) at any reasonable time enter upon or into any land 
or building mentioned in the order. 


Note.-——This section applies to Provincial Small Cause Courts. 
154 
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399. The provisions of this Code relating to the sum- 
Attendance, examination, M™MmOning, attendance, and examination of 
and punishment of witness- Witnesses, and to the remuneration of, 
Seer eg nes and penalties to be imposed upon, wit- 
nesses, shall apply to persons required to give evidence or to 
produce documents under this chapter, whether the commis- 
sion in execution of which they are so required has been 
issued by a Court situate within, or by a Court situate beyond, 
the limits of British India. 
For the purposes of this section, the Commissioner shall be 
deemed to be a Court of Civil Judicature. 
Nore.—-This section applies to Provincial Small Cause Courts, ‘ 
400. Whenever a commission is issued under this 
Court to direct parties Chapter, the Court shall direct that the 
_ appear before Commis- parties to the suit shall appear before 
eaeneer the Commissioner in person or by their 
agents or pleaders. 
If the parties do not so appear, the 


ssl aa Commissioner may proceed ex parte. 
Nort.—This section applies to Provincial Small Cause Courts, * 
PART III. 


OF SUITS IN PARTICULAR CASES. 


CHAPTER XXXVI. 
Suirs BY PAuPERS. 
Suits may be bronght in 401. Subject to the following rules, 
forma pauperis. any suit may be brought by a pauper. 

Explanation—A person is a ‘* pauper’ when he is not 
possessed of sufficient means to enable him to pay the fee 
prescribed by law for the plaint in such suit, or, where no 
such fee is prescribed, when he is not entitled to property 
worth one hundred rupees other than his necessary wearing 

apparel and the subject-matter of the suit. 

. Notes. 

This section applies to Provincial Small Cause Courts. 

A claim for fees would be looked upon as a public claim, and is not 
subject to the ordinary rules for limitation in execntion of decrees under 
Act XIV of 1859,—2 B. L. R., App. 22;8 M. H.C. B., 40; 22 W. R., 512, 

A next friend, who is & pauper, can bring a suit on behalf of a pauper 
minor,—11B. L. R., 373. : 

The Judge muat hisaself examine.—1 Bom. H.C. R., 102. 
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Where the pauperis not exempted from appearing in Court, it is im- 
permive that he shouid present his application in person,—4 Bom. H. C. 
- OL. 
+] 


When a pauper petition comes on for hearing under sec. 306 of the 
Code of Civil Procedure, the Judge has no power to inquire into any other 
ere than the pauperism of the petitioner.—5 Bom. H.C. R. (A. 

-) 59. 

The plaintiff applied by petitionon 20th February 1873 to the Sub- 
ordinate Judge of Meerut for leave to sue tn forma pauperis, The petition 
contained a statement of the claim and such particulars as are required in 
e plaint, and a prayer that, as part of the immoveable property claimed was 
situated in the Punjab, the Subordinate Judge would seek the necessary 
sanction to give him jurisdiction. The Subordinate Judge, considering 
that the suit should be instituted in the Delhi district, rejected the appli- 
cation, On 3rd March the plaintiff presented the petition to the Deputy 
Commissioner of Delhi, and was admitted by that officer to sue as a pauper. 
The Deputy Commissioner haviug applied for sanction to try the suit, the 
High Court, N.-W. Provinces, and the Chief Court of the Panjab, con- 
sidered it advisable that the suit should be tried at Meerut, and on 10th June 
1873, the Deputy Commissioner returned the petition for presentation in 
the proper Court in the N.-W. Provinces, On ‘19th July the plaintiff pre- 
sented it to the Subordinate Judge of Meerut, who received and registered 
itas a plaint. On 10th November the defendants filed written statements, 
wherein they urged that the plaintiff ought not to be allowed to sue in forma 
pauperis until he bad proved his pauperism in the Subordinate Judge’s 
Court. Upon this the Subordinate Judge threw out the suit, holding that 
he had no jurisdiction to admit it. Held that the Subordinate Judge, if he 
regarded as ineffectual the order of the Deputy Commissioner admitting 
plaintiff to sue as a pauper, should bimself have entered into an inquiry 
into the plaintifi’s pauperism, and fiot have thrown out the suit. Held also 
that the provisions of sec. 310 of Act VIII. of 1859 were not applicable 
to the order of the Subordinate Judge, refusing to allow the plaintiff 
to sue as a pauper, as be pronounced no opinion onthe point. Held also, 
with reference to the question of limitation, that the time during which the 
suit was pending in the Delhi Court should be deducted in computing the 
period of limitation, Semble.—That the order admitting the plaintiff to 
sue as @ pauper, which was made by the Delhi Court, became ineffectual 
when the plaint was returned by that Court, and that it became the duty 
of the Meerut Court, when the petition was again presented to it, to pass 
orders de novo on the subject.—6 N.-W. P. H. C. B., 225, ° 


Where no day was fixed, and the Judge, on default by non-appearance, 
struck off the application ‘‘ for the present,” it was held that, as there had 
been no refusal to allow the applicant to sue as a pauper, he might renew 
his application.—3 Agra H.C. R., Mis., 1. 


Where a day was fixed, under Act VIII of 1859, sec, 305, for receiving 
evidence of the pauperism of the plaintiff, the Court refused, under sec. 
306, to entertain any objection of the defendant other than on the single 
question of the pauperism of the plaintiff.—2 Ind. Jur,, N. S., 121. . 

An unsuccessful application of a wife to sue for dower tx forma pau- 

is, though opposed by her husband ina counter-petition denying his 

iability, is not such a demand and refusal of-the dower as to constitute a 

eause of action. The application merely expresses an intention to demand 
€if allowed to do so) in a particular way.—L. R., 2 Ind. App., 235. 
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Where a party successfully opposed an application to sue as a pauper 
in a Sabordinate Judge’s Court on the ground of over-valuation, it was 
held that he could not afterwards object to the Munsif’s jurisdiction, —22 
W. R., 120, 

The Judge was held not to have been justified in finding on evidence 
other than that of the petitioner that the claim was barred by limitation. 
—25 W. R., 74. 

On an application to sue in forma pauperis the Court is required to deal 
with the question of the applicant’s pauperism with reference to the defini- 
tion of that word as givenin the explanation to sec, 401 of the Code, of 
Civil Procedure, and in deciding it to ascertain the exact property, its 
market value, and the title thereto, and then to deal withthe case under 
sec. 407 of the Code, irrespective of any surmises as to the reason why the 
applicant has valued his claim ata high figure. <All orders passed under 
sec. 407 of the Code of Civil Procedure are not excluded from the exercise 
of revisional powers of the High Court under sec, 622 of the Code, Chatter- 
pal Singh v, Raja Ram (I. L. R., 7 Al. 661) notwithstanding. In the ex- 
ercise of revisional powersitis not the duty of the High Court to enter 
into the merits of the evidence ; it has only to see whether the requirements 
of the law have been duly and properly obeyed by the Court whose order 
is the subject of revision, and whether the irregularity as to failure or ex- 
ercise of jurisdiction is such as to justify interference with the order.—I. 
L. R.. 10 Al, 467. 

The petitioners prayed to be allowed as paupers to sue the respondent 
for certain property specified in the schedule annexed to their petition. At 
the hearing of the petition under secs. 408 and 409 of the Civil Procedure 
Code(Act XIV. of 1882) the respondent appeared and deposited in Court 
some of the articles claimed by the petitioners, to which, he admitted, they 
were entitled. The value of the articles deposited was Rs. 100. The peti- 
tioners, acknowledged that the articles were their property, but declined 
to take possession of them :—Held that the petitioners were not paupers as 
defined by sec. 401, (Act XIV. of 1882), being possessed of property worth 
Rs. 100 other than the subject-matter of the suit, and that they could not, 
therefore, be allowed to sue as paupers. The inquiry into pauperism under 
secs, 408 and 409 takes place before any suit is in existence, for, until an 
application ta sue as a pauper is granted, thereis no plaint and, conse- 
quently, no suit (see sec. 410). Any property, therefore, found at such in- 
quiry not be really in dispute cannot bo regarded as part of the “ subject- 
matter of the suit,” although it may be entered in the particulars of the ap- 
plication for leave to sue as a pauper. The ground for excluding the 
*‘ snbject-matter of the suit’ under sec. 401 is because such property is 
presumably out of the petitioner’s reach, and cannot be made use of by him 
to carry on his litigation, In the present case the articles deposited in 
Court were freely at the disposal of the petitioners, and could not, there- 
fore, be excluded from consideration.— 10 Bom. 207. 

Where a suit was brought on behalf of a pauper miuvor by a next friend 
who was also a pauper, it was held that the failure of such suit was no 
ground for saddling the costs on the next friend.—25 W. R., 316. 

Although Chapter XXIV. of the Civil Procedure Code only provides 
for suits to be brought by a pauper, the Court has power to allow a defen- 
dant to defend in forma pauperis.—1. L. R., 5 Cal. 819; 6 C. L. R., 120, 

Where the representative of a pauper applies to bring a suit in forma 
pauperis, ‘there is no necessity for the Court to inquire whether such repre- 
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sentative is also a pauper, but if the Conrt, is satisfed that he is the legal 
representative, should allow him to carry on the suit.—3 W. R., 20. 

The rule of English practice which preventa a minor from instituting 
a suit in forma pauperis through his next friend, unless he gives proof, not 
only that he is himself a pauper, but that the next friend is a pauper, and 
that he cannot get any substantial person to act as his next friend, is not 
to be found in, are deduced from the provisions of, the Civil Procedure 
Code,—3 Madr. 3. 
: The administrator of the estate of a deceased person may apply to sue 
an forma pauperis under the provisions of Chapter XXVI of the Code of 


Civil Procedure, 1882.—7 Madr. 390. 
402. No suit shall be brought by a pauper to recover 
eae for loss of caste, libel, 
slander, abusive language, or assault. 
Note.—This section applies to Provincial Small Cause Courts. 


403. The application for permission to sue by a pauper 
Application to be in Shall bein writing, and shall contain the 
writing. a particulars required by section 50 in re- 
Contents of application. = yard to plaints in suits: a schedule of any 


movenble or immoveable property belonging to the petitioner, 
with the estimated value thereof, shall be annexed thereto ; 
and it shall be signed and verified in the manner hereinbefore 
prescribed for the signing and verification of plaints. 
Notes. 

This section applies to Provincial Small Cause Courts. 

The Code of Civil Procedure does not authorize the rejection of an ap- 
plication for leave to sue in forma pauperis for want of merits when the ap- 
plicant is found to be a pauper and his allegations disclose a right to sue. 


When an application for leave to sue in forma pauperis is made, the Court 
should not go into evidence as to the merits of the claim.—I, L. R., 4 


Madr. 323. 

404. Notwithstanding anything contained in section 
36, the application shall be presented to 
the Court by the applicant in person, 
unless he is exempted from appearing in Court under section 
640 or section 64], in which case the application may be pre- 
sented by a duly authorized agent, who can answer all mate- 
rial questions relating to the application, and who may be ex- 
amined in the same manner as the party represented by him 
might have been examined had such party attended in person. 

Notes. 


This section applies to Provincial Small Cause Courts. 

The mere fact that several persons jointly present an application for 
permission to sue a8 paupers does not authorize the Court to entertain it 
on behalf of applicants who do not appear in person,—I, lL. R., tO Madr. 


193, 


What suits excepted. 


Presentution of applica- 
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Where the pauper is exempted from appearing in Court, it is impera- 
tive that he should present his application in person.—4 Bom, 91 

Where the pauper is exempted from appearing in Court under secs. 
640 and 641, and the application is presented by a duly authorized agent, 
it is not necessary that such agent should also be a pauper,—3 W. R., 20. 
But such agent may be a pileader.—1l5 W. R., 198. And such pleader 
must have a special power.of-attorney, not an ordinary vakalatnama.— 
21 W. B., 308. : 

No judgment or order passed in a suit to which a minor subject to the 
provisions of Act XL of 1858 is a party will bind him on his attaining 
majority, unless he is represented in the suit by some person who has 
either taken out a certificate, or has obtained the permission of the Court 
to sue or defend on his behalf without a certificate. Permission granted to 
sue or defend on behalf of a minor under sec. 3 of Act XL of 1858 should 
be formally placed on the record. Chapter xxxi. of the Civil Procedure 
Code lays down the form in which a minor should appear as a party, and 
this form should be strictly followed.—5 Cal, 450. 

405. If the application be not framed or presented in 
Rejection of application. t2® manner prescribed by sections 403 
. oe " and 404, the Court shall reject it. 


Notrs.—This section applies to Provincial Small Cause Courts. 
406. If theapplication be in proper form and duly pre- 
Examination of appli- sented, the J udge may, if he thinks fit, 
cant. examine the petitioner, or his agent,when 
the applicant is allowed to appear by agent, regarding the 
merits of the claim and the property of the applicant. 
When the application is presented by an agent, the Court 
- Le iets , may, if it thinks fit, order that the ap- 
Court may order appleant Plicant be examined by a commission in 
to be examined by com- the manner in which the examination of 
m188100. ° 
an absent witness may be taken under 
the provisions of this Code. 
Notes. 
This section applies to Provincial Small Cause Courts. 
See I. L. R., 10 Madr. 198, noted under section 404. 
Rejection of application. 407. If it appear tothe Court— 
(a) that the applicant is not a pauper, or 
(5) that he has, within the two months next before the 
presentation of the application, disposed of any property 
fraudulently or with a view to obtain the benefit of this chap- 
ter, or | 
(ec) that his allegations do not show a right to sue in 
such Court, or 
(@) that he has entered into any agreement with refer- 
ence to the subject-matter of the proposed suit under which 
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any other person has obtained an interest in such subject- 
matter, 


the Court shall reject the application. 
é Notes. 


This section applies to Provincial Small Cause Courts, 


The plaintiff applied for leave tosue as a pauper. She stated as her 
cause of action that a young girl had been left in her charge, and had 
been maintained by her for a number of years; thatin January 1888, ar- 
rangements had been made with a Bhatia to get this girl married, and 
that she (the : plaintiff) was to receive Rs. 2,500 on the marriage; that 
the defendant had also agreed to pay her (the plaintiff) Rs. 2,000 if she 
would give the girl to him in marriage; that before the marriage cere- 
mony could be performed, the defendant had induced the girl to quit tke 
plaintiff’s house for immoral purposes. She claimed Rs. 2,500 as dama- 
ges, and prayed leave to sue as a pauper. Aeld- that, the facts being 
clear, and the law evident, the case might be finally disposed of on the plain- 
tiff’s application to sue as apauper. Held, also, that the alleged agreement 
on which the suit was bronght was immoral and against public policy, and 
that the action was not maintainable.—I. L. R., 13 Bom. 126. 


Two persons, being abont to sue to redeem acertain Jaghir village 
which they had mortgaged applied for permission to sue as paupers. It 
appeared that they had entered into an agreement with a vakil to pay 
him, as remuneration for his services as vakil in the case, a lump sum of 
Rs. 1,500 as soon as the case was decided. Indefault of payment the vakil 
was authorized to recover the money out of the revenne of the said village.— 
Heid that such an agreement was within the scope of clause (d) of sec. 407 
of the Civil Procedure Code (Act XIV of 1882), and their application to 
sue as paupers were rejected.—9 Bom, 371. 

Where an application for leave to sue as a pauper was rejected with 
reference to sec. 407 (c), onthe ground that the claim was barred by limit- 
ation, and therefore the applicant had no right to sue, held by the Full 
Bench that the Court had acted within its powers, and that its jurisdiction 
not having been exercised illegally or with material irregularity, the High 
Court had no power of interference in revision under sec, 622 of the Civil 
Procedure Code. Amir Hassan Khan v. Sheo Baksh Singh (I. L. R., 1b 
Cal. 6) referred to. 

The terms of sec. 407 (c) of the Code must not be read as limiting the 
Court’s discretion to merely ascertaining whether the “ right to sue” arose 
witbin its jurisdiction, but have a more extended meaning, namely that an 
applicant must make out that he has a good subsisting cause of action, 
capable of enforcement in Court, and calling for an answer, and not barred 
by the law of Limitation or any other law. 

Per Maumoop, J.—The word “ case’? as used in sec, 622 0f the Civil 
Procedure Code should be understood in its broadest and most ordinary 
sense, including all adjudications which might constitute the subject of 
appeal subject tothe rules governing the exercise of the appellate and 
revisional jurisdictions respectively; and it comprehends adjudications under 
sec, 407, which fall under the same general category of adjudications as 
the rejection of an ordinary plaint under sec. 53 or sec. 54. Phul Singh », 
Jagan Nath, (Weekly Notes, 1882, p. 39), Bhulneshir -Daot v. Bidiadhis, 
(Weekly Notes, 1882, p. 69), and Sital Sahu v. Bachu Ram, (Weekly 
Notes, 1882, p. 92), referred to. 
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Also per Manmoopn, J.—The provisions of sec. 407 must be interpreted 
strictly, inasmuch as they operate in derogation of the right possessed by 
every litigant to seek the aid of the Courts of justice ; and an exercise of 
jurisdiction under that section, when such exercise of jurisdiction is open 
to the objection of illegality, or material irregularity, would form a proper 
subject of revision by the High Court. Har Prasad v. Jafar Ali (I. L. R., 
7 Al. 345) and Ammal v. Nayudu (I. L. R., 4 Madr. 323) referred to.— 
7 Al. 661. 


It is only the petitioner or bis agent who is to be examined under this 
section, and not his witnesses.—25 W. R., 74. 
Sec I. L. R., 4 Madr. 323, noted under sec. 403; 10 Al. 467, noted 
under section 401. 
408. If the Court sees no reason to refuse the applica- 
Notice of day for receiv- tion on any of the grounds stated in sec- 
ing evidence of applicant’s tion 407, it shall fix a day (of which at 
a sale least ten day’s previous notice shall be 
given to the opposite party and the Government Pleader) for 
receiving such evidence as the applicant may adduce in proof 
of his pauperism, and for hearing any evidence which may 
be adduced in disproof thereof. 
Notrt.—This section applies to Provincial Small Cause Courts. 

409. On the day so fixed, or as soon thereafter as may 
be convenient the Court shall examine 
the witnesses (if any) produced by either 
party, and may cross-examine the applicant or his agent, and 
shall make a memorandum of the substance of their evidence. 

The Court shall also hear any argument which the par- 
ties may desire to offer on the question whether, on the face 
of the application and of the evidence (if any) taken by the 
Court as herein provided, the applicant is or is not subject to 
any of the prohibitions specified in section 407. 

The Court shall then either allow or refuse to allow the 
applicant to sue as a pauper- 

Notes. 
This section applies to Provincial Small Cause Courts. 
Neither sec. 441 nor 442 of the Code of Civil Procedure (Act XIV. of 
1882) gives any authority to a Court to make a minor’s estate liable for 
coste. A applied for leave to file a suit in forma pauperis against B. B resist- 
ed the application, on the ground that A wasa minor. The Government 
pleader also resisted, on the ground that A was not a pauper. The Court 
without inquiring into A’s pauperism rejected the application solely on the 
ground that A was a minor, and that he was not properly represented by 
a next friend or guardian. The Court ordered all costs to be paid out of the 
minor’s estate. The minor died soon afterwards. The Collector then ape 
plied to the Court to attach certain property in B’s hands which was al- 
leged to form a part of the minor’sestate. B objected, but the attachment 


was allowed. Held that the order for costs, as well asthe attachment that 
followed thereon, were illegal and ultra vires, The order was clearly 


Procedure at hearing. 
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opposed to the provisions of sec. 444 of the Code of Civil Procedure (Act X1V 
of 1882), ander which no order affecting a minor can legally be made with- 
out such minor being represented by a next friend or guardian ad litem. 
Held also that, no inquiry having been made into A’s pauperism,; and. no 
order passed such as is contemplated in sec. 409 or 412 of the Code, the Col- 
lector was not entitled to costs.—I. L. R., 13 Bom. 234. 

The Judge must himself examine.—1 Bom. 102. 


An order made under Act X of 1877, sec. 409, refusing leave to sne as 
@ pauper, is subject to review under sec. 638. The provisions of sec, 413 
do not affect the right of a person against whom such order has been made 
to obtain a review. A petitioner applying for such review must file a copy 
of the arder of which he seeks a review, together with a memorandum of 
objections (secs, 541 and 625).—4 Bom, 414. 

410. If the application be granted, it shall be numbered 

Procedure if application and registered, and shall be deemed the 
admitted. plaint in the suit, and the suit, shall pro- 
ceed in all other respects as a suit instituted under Chapter 
V., except that the plaintiff shall not be liable to any Court- 
fee (other than fees payable for service of process) in respect 
of any petition, appointment of a pleader, or other proceed- 
ing connected with the suit. 

Notes. 

This section applies to Provincial Small Cause Courts. 

A suit was instituted in a Mofussil Court against two defendants, one 
of them being a minor. Before a guardian ad litem has been appointed for 
the minor defendant, an application was made to the High Court to transfer 
the case from the Mofussil Court to the High Court in its Ordinary Origi- 
nal Civil jurisdiction by the minor defendant through a next friend. It was 
contended that the application was informal, and could not be grauted, and 
that no such application could be made on behalf of the infant defendant 
until a guardian ad litem had been appointed, and then it should be made 
by him. Held that the objection should vot prevail, and that this applica- 
tion could be made through the next friend.—I, L. R., 16 Cal. 771. 

411. If the plaintiff succeed in the suit, the Court shall 
calculate the amount of Court-fees which 
would have been paid by the plaintiff if 
he had not been permitted to sue as a pauper; and such 
amount shall be a first charge on the subject-matter of the 
suit, and shall also be recoverable by the 
Government from any party ordered by 
the decree to pay the same, in the same manner as costs of 
suit are recoverable under this Code. 

Notes. 

This section applies to Provincial Small Cause Conrts. 

Beld that a Collector applying on behalf of Government, under sec. 411 
of the Civil Procedure Code, for recovery of Court-fees by attachment of a 
sum of monoy payable under a decree to a plaintiff suing in forma pauperis, 

155 


when pauper suc- 


Recovery of Court-fees. 
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pay the.same was subject to the provisions of art. 178 of the Indian Limi- 
tation Act, 1877.—4 Madr. 155, : 

A pauper sued his sister for the partition of property valued at a large 
sum. ‘J'he parties belonged tothe bogam caste, residing in the Godavari 
District. The defendant pleaded that the property had been acquired by 
her as a prostitute, and denied the plaintiff’s claim to it. The plaintiif ob- 
tained a decree for Rs, 100, being a moiety of the property found-to have 
been left by their mothor :— Held, (1) ou the evidence as to the local custom 
of the caste that the decree was right; (2) that the defendant was liable 
to pay Court-fees only on the sum decreed.— 14 Madr. 163, . 

N was allowed to brig a suit as a pauper. His suit was dismissed, the 
decree directing that he should pay the costs of the defendants. On the 
defendant's application certain inimoveable property belonging to N was at- 
tached in execution of this decree, and was sold; Held that the Crown was 
entitled to be paid first olit of the proceeds of such sale the amount of the 
Court-fees N would have had to pay if he had not been allowed to sue as 2 
pauper. The principle of the ruling in Ganpat Putaya v, The Collector of 
Canara (I. L, R, 1 Bom. 7) followed.—1 Al. 596. 

With a view to recover the amount of Court-feés which J won}d have 
had to pay had he not been permitted to bring a suit as pauper, the Govern- 
mént caused certain property belonging to B, the defendant in such suit, 
who had‘ béen ordered by‘ the décree in such suit to pay such amount, to be 
attached, This propetty was subsequently attached by the holder of a. de- 

e6 against B, which declared a lien on the property created by a bond. 
‘he property was sold in tho execution of this decree. Held that the Govern- 
meért was entitled to be paid first out of the proceeds of such sale the amount 
of thé Court-fees' J would have had to pay had he not been allowed to sue 
as a pauper,the principle that the Government takes precedence of all other 
creditors not being liable to an exception in the cause of lien-holders, The 
decision in the Ganpat Putaya v, The Collector of Canara (I.U.R., 1 Bom. 7) 
applied in’ this casé.—2 A), 196. ; 
412. If the plaintiff fails in the suit, or if he is dis- 
panper” paupered, or if the suit is distitissed 
under section 97 or 98, the Court. shall 
order thé plaintiff, or any person made, under section 32, co- 
plaintiff to the suit, to pay the Court-fees which would have 
béen patd-by the plaintiff if he hadnot been permitted to sue 
as a pauper ; a 
and, if it‘find that the suit was frivolous, ‘or’vexatious, it 
may also punish the plaintiff with fine not exceeding” oné- 
hundred-rupees, or with imprisonment for a term*which may 
extend'‘to a month, or with both. 


This section applies to Provincial Small Cause Conrts, : : 
Sec. 412 and chapter xxvi of the Code of Civil Procedure, of which sec. 
& forms‘a ‘part, do not deal with the costs of a successful defendant in a 
patpet sdit. - TFhe'tosts of ‘a d’dféndaht in such ‘a case are to be dealt with 
under sec. 220 of the Codé, aiid the'Court of ‘Original or Appellate juris- 
diction has full. pawer to give and apportion costs in any manner if it thinks 
fit,—I. L. R., 8 Bom. 577. 
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The plaintiff, after baving filed his suit in forma pauperis, came to an 
amicable arrangement with the defendants, and asked the Court that the 
suit should be dismissed. The Court granted this application, but made no 
order as to the payment of Court fees. Thereupon the Collector applied .to 
the High Court, under section 622 of the Code of Civil Procedure (Act X1V 
of 1882), “to direct the lower Court to make an order for the payment of 
Court fees under section 412 of the Code, Held, that the Collector, though 
not @ party to the suit, was entitled to move the High Court under section 
622 of the Code. Ifeld, also, that section 412 had no application to the pre- 
sent case, as there was no adjudication of the rights of the parties and the 
plaintiff could not, therefore be said to have failed in the suit, The Sub- 
ordinate Judge, had therefore, no jurisdiction to make the order desired by 
the Collector. Section 412 of the Code applies only to cases of adjudicated 
failure and to the other cases specified, as where the plaintiff has been dis. 


paupered, or where the suit has been dismissed under section %7 or 98.— 
15 Bom. 77 


See I. L. R., 6 Bom. 590, noted under sec, 244; 13 Bom, 234, noted 
munder sec. 409; 13 Al. 328, noted ander sec. 411. 
413. An order of refusal made under section 409 to al- 


. low the applicant to sue as a pauper shall 

Ps ease natn peta =e & bar ia ane subsequent application of 

pet eescauentapplication the like nature by him in respect of the 

same right to sue; but the applicant shall 

be at liberty to institute a suit in the ordinary manner in res- 

pect of such right provided that he first pays the costs (if 

any) incurred by Government in opposing his application for 
leave to sue as a pauper. 


Note.—This section applies to Provincial Small Cause Courts. 
See I. L. R., 4 Bom, 414, noted under sec. 409. 
414. The Court may, on motion by the defendant, or 
ai , by the Government Pleader, of which 
spaupering. ; A ‘ Sc 
: one week’s notice in writing has been 
given to the plaintiff, order the plaintiff to be dispaupered— 
(a) if he 1s guilty of vexatious or improper conduct in the 
course of the suit ; 


(6) if it appears that his means are such that he ought not 
to continue to sue as a pauper ; or 
(¢) if he has entered into any agreement with reference 
to the subject-matter of the suit, under which any other per- 
son has obtained an interest in such subject-matter. 
Nore.—This section applies to Provincial Small Cause Courts. 
415. The costs of an application for permission to sue 
eae, | as a pauper and of an inquiry into pau- 
perism are costs in the suit. _ 
Norz.—This section applies to Provincial Small Cause Courts. 
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CHAPTER XXVIII. 
SUITS BY OR AGAINST GOVERNMENT OR PUBLIC OFFICERS: 


416- Suits by or against the Government shall be ins- 

Suite by or against Secre. tituted by or against (as the case may be) 

tary of Binte ia Cdadeil the Secretary of State for India in 
Council. 


Wotes. 
This section applies ta Provincial Small Cause Courts. 


A. suit will lie against Government for damages for wrongful dismiasal 
of aservant.—7 B. L. R., 688. 
Where damages were sustained by reason of negligence in the carriage 


of goods by the Government Bullock Train, the Secretary of State was held’ 
liable.—3 N.-W. P. H. C. R., 195. 


Under sec. 9, Act I, 1877, no suit will lie against Government for 
possession of immoveable property without proof of title. Where certain 
Government coolies let fall an iron funnel while carrying it from the Kid- 
derpur Dockyard toa steamer in the river, and the noise startled a horse, 


which rushed over it, and injared itself, it was held that the Secretary of 
State was liable.—Bourke’s Rep., 167. 


The acts of a Government officer bind the Government only when he is 
acting in the discharge of a certain duty within the limits of his authority, 
or, if he exceed that authority, when the Government in fact or in law, 
directly or by implication, ratifies the excess.—2 W.R., (P. C.) 61. 


No suit will lie against Government for darnages sustained by reason 
of a public ferry being taken up by a Magistrate.—7 W. R., 191 
Where damages were sustained by reason of negligence in the carriage 


of goods by the Government Bullock Train, the Secretary of State was held 
liable.—I. L, R.,3 Al. 195. 


A suit will not lie in the High Court against the Collector of Madras, 
residing and carrying on business at Sydapet, in reapect of matters arising 
in Chingleput, though his Depnty Collector carried on business within the 
local limits, and the orders and proceedings in reference to the matters in. 
question were in his name of office as Collector of Madras.—6 Al. 46. 


Under sec. 521 of the Criminal Procedure Code (Act X of 1872), a First- 
class Magistrate in charge of a taluka made an order, declaring certain land 
to be part of a public thoroughfare, and directing the plaintiff to remove the. 
obstruction caused by him to it. The plaintiff sued the Magistrate to esta- 
blish his right to the land, alleging that it was his. property, and that the 
Magistrate’s order was wrong. The Assistant Jadge, who tried the suit, 
dismissed it, holding that it did notlie against the Magistrate. On appeal 
te the High Coart, it was held that the Assistant Judge might. have pro- 
perly permitted the plaintiff toamend the suit by striking out the name of 
the First-class Magistrate as defendant, and substituting in that capacity 
the Secretary of State for India in Council. The High Court, accordingly, 
reversed the decreo of the Assistant Judge, and ‘remanded the sutt for -re- 
trial.onjthe. merits, after. making the amendment directed.—6 Bom. 670: 

On the 1ltk Augast 1879, the defendant, as a Magistrate in charge of 
a taluka, made an order under secs. 523 and 526 of the Criminal Preceduare 
Code (Act X of 1872), directing the plaintiff to remove a certain ofa,.on 
the ground that it had been built upon a publicthoroughfare. The pidintiff 
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thereupon sued the re abaigeateae a declaration: that-the ofa and site belong- 


ed to him, and prayed for a reveraal of the Magistrate’s order, The Assistant 


Judge whb' tried’ the duit: didmisded it, Koldite’ that it did’ not He afainst 
the defendant: On appeal, the High Court, following the decision in Nil- 
kanthapa_ Malkapa v. ‘he Mugistrate ( Parst-class) in charge of Sitvlapar 
Télhke (T. B. R., 6 Bbm. 670); reversed’ thb'déoree of the Assistant J udge, 
_ Pétiwdided’ the chse,.in order that the plaintiff might amend his suit by 
striking out the name of the First-class Magistrate as defendant, and subs- 
tituting in that capacity the Secretary of State for India in Council, and 
directing the lower Court to determitis'ths suit upon its merits after the 
above ameudment and due’ service of process:—6 Bom, 672. 
Persons being, ex officio or otherwise; authorized 
| authorized to to act for Government in respéct of any 
act for Government. judicial proceeding, shall be deemed to 
be the recognized agents by whom-appearances, dcts, and ap- 
plications under this Code,.may be made or. done on’ béhalf 


of Government. 


* 
e 


Notes 

This seetion applies to Provincial Small Cause Courts. 

A recognized agent, under cl. 2, see. 17, Act VIII of 1859, cannot pro- 
secute or:'defend a suit in his own name, A gumasta of a firm ceases to be 
recognized agent under cl. 2, sec. 17, Act VIII of 1859, when the business 
of:the firm has ceased before the institution of the suit.—5 BG. L. R., App. 


* 


11;13 W. Ri, 344. Woes ate 
Held that, where one of several repagdéiitatives of a deceased jadgment- 
creditor applies for-the execution of a decrée, the general powers-of -attor- 
ney contemplated by sea. 17, cl. 1, of Act VITl, of 1859, are not necessary; 
bat it‘is sufficient ifthe appticunt is authorized ander’ sec, 115 to act for 
the other representatives, Héid atso that; in’ exbcuting a -décreb of a’ Court 
of competent jurisdiction, the Court execuiing if cidnnét question the vah- 
dity of any portion ‘of it: Ite duties re only ‘of'a: niinisterial character .—2 
Bom, H- 0. Ri, (A. CG.) 109; 2nd. Hd. 103. ; 
The munim'of-a ‘firm is ‘not, for the purpose of ‘présénting -a- 
recognized agent (anider' sdc. 17’of the Civil Procedure’ Cede) of a’ 
who is ‘present within the jurisdiction. The munim and sack’ partie ‘should 
join in -presenting: the pldiat, or ‘appointing-a pleader. The -partnefa not 
80 joining: is not:a'ground-on ‘which an Appellate Court shoald-reverse the 
decree vf 'a-lowtr: Court; unless the irregultrity: affects‘the mierita of the 
jurisdidtion: of the°?Oeurt.—6 Bom: H.C. R., (A.-C:) 169. 
htin'an agént'of a party - residing within--the jurisdiction: of 
{not being’‘ah authorized agent as'conténplated by'cl.'1, see, 17, 
VIII: of (1859, was” not competent to appear ag’ plaintiff ‘on behalf: 
principal, and: to fite: and’ verify: the plaist as:regqtiréd by*sdo.' -27: 
enaethoient.— i ‘Apra'H. OC. R', 1152 
418: In:'siits by. the Séeretary of State for’ | . 
Plaints insuits by.Seere-- Gouncil, instead of inserting in the plaint 
Connell, the. name and. déseription ‘and- plaee-of 
the plaintiff; it -shull ‘be suffieient-te-insért the words 
‘“‘The Secretary. of ‘State for India in Couneil.’”’ 
—This section applies-to Provincial Small Cause Courts, 
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419 The Government Pleader in any Court, * or such 


at for Government other person aS the Local Government 
____ five proses’ """" may for any Court appoint in this be- 
half,”* shall be the agent of the Government for the purpose 
of receiving processes against the said Secretary of State in 
Council issuing out of such Court. 
Nore —This segtion applies to Provincial Small Cause Conrts. 
day" Secretary 


and sl vg oO TOES G ba, me 
State in sha for 
nae necessary communication  . _ th 
Government through the proper channels, and for the isgne of 
instructions tothe Government Pleader to appear and answer 
on behalf of the said Secretary of State in Council or the Go- 
yernment, and may extend the time at its discretion. 
Norg.—This section applies to Praxincial Small Cange Courts. 
421. The Courf may also, in any case in which the 
eas overnment Pleader is not accompanied 
Attendance of person by edb Gh teed eee ine thy eee aes j hie id 
abld to’ answer — quéstions any person an : R part af the 892 
zpinting . to-eily: masine Secretary of State in Gouncil, who may 
ee ___ he able to answer any material questions 
relating te the guit, direct the attendaneg of such « 
Norz.—This section applies to Provincial Small Cause Courts. 
422. Where the gefendant is a. public officer, th 
may, send a copy af the summon, +», omy 
Bernipe op Babee oF" head of the office in which the defendant 
ig employed, for the purpose of being served on him, jf it qp- 
peared to the Court that the summens may be most 
enthy. sO served. 
~~ Notr.—This section applies to Provincial Small Cause Courts. 
423. Ifthe public officer, on receiving the | _ 
car considers it proper to make a reference 
nsinn of time o * : : : ey pie’ 
ofictr to make ré- to the Governmeént before answering to 
ference to Government. BS oe coat eet = l doa = 
ere P etyeete TK gt nal uP PLY : 
to grant such extension of the time fixed in the summons as 
may. be necessary. to enable him to make such reference and 
to receive orders thereon through the proper channel ; 


™ " and the Court, upon such application, may. extend the 
time for so long as appears to be requisite. 
Notz.—This section applies to Provincial Small Cause 


7" The words quoted have been inserted by the Civil Progedurs Cade Amepdment 
Act (VII of 1888), sec. 35. cedur§, Code Amendmen 
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424. No suit shall be instituted against the said Se- 
cwcraue totuing cretary of State in Council, or against 
_‘of State in Coun- a public officer in respect of an act pur- 
SCE pane omeer: porting to be done by him in his official 
capacity, until the expiration of two months next after notice 
in writing has been, in the case of the Secretary of State in 
Council, delivered to, or left at the office of, a Secretary to 
the Local Government or the Collector of the District, and, 
in the case of a public officer, delivered to him or left at his 
office, stating the cause of action, and the name and place of 
abode of the intending plaintiff “and the relief which he 
claims ;”* and the plaint must contain a statement that such 

notice has been so delivered or left. 

Notes. 
This section applies to Proviacial Small Cause Courts. 


The plaintiff sued, as purchaser at a Court-sale of the interest of de- 
fendant No. 1, to redeem and recover possession of the land in dispute, 
alleging that it had been mortgaged by defendant Nov. 1 to defendant No. 
2. Defendant No. 1 denied the mortgage, and that he hadany title to 
the land, which he said belonged to R, and formed a part of R’s deshmukhi 
vatan, KR having died, leaving a minor widow sued as defendant No. 4 
in the suit, the estate was administered by the Collector, On the ap- 
plication of the minor’s personal guardians, the Collector was joined as 
a party. The Collector contended on the minor’s behalf that, the suit 
having been brought without notice to him as required by sec. 424 of the 
Civil Procedure Code (Act XIV. of 1882) ; it was not maiutainable. The 
Collector had also certified to the Court, under sec. 10 of the Vatan Act, 
IIL. of 1874, that the land formed part of a vatan. The District Judge was 
of opinion that notice was necessary. He therefore, rejected the plaintiff’s 
claim, and ordered the sale to be set aside. On appeal by the plaintiff to 
the High Court, held that notice under sec, 424 of the Civil Procedure Code 
(Act XIV. of 1882) was not necessary. The Collector was made a party, 
not in respect of any alleged illegal act by him, but on the application of 
the minor’s personal guardians, in order to protect the minor’s title as set 
up by the first defendant. Held, also, following Shanker v. Babaji (I. L. 
R., 12 Bom. 550), that the Judge ought not to have acted on the certificate 
by setting the sale aside. Secs. 9 and 10 of the Vatan Act, ITI. of 1874, 
were not: applicable tothe oase, as the first defendant whose, interest was 
purchased by the plaintiff, was not a vatandar.—l. L. B., 13 Bom. 343. 


The Official Trustee is a public officer within the definition given in sec. 
2 of the Civil Procedure Cede. The casesin which a public officer is entitled 
to notice of suit under sec. 424 of the Code are those in which he is sued 
for damages for some wrong inadvertently committed by him in the dis- 
charge of his official duties, and the object of giging notice ts that, if a public 
body or officer entrusted with powers happed# to commit an inadvertence, 
irregularity, or wrong before any one has aright to require payment in 
respect of that wrong, he shall have an opportunity of setting himself right, 
making amends, restoring what he has taken, or paying for the damages 


# The words quoted have been inserted by the Civil Procedure Code Amendment 
Act CVII 1888), sec. 
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he has done. The Official Trustee, therefore, is not entitled to notice of 
sait, when the question te be decided relates to the rights of the cestius que 
lee in id ca of the trust-fund, and not to a wrong committed by him, 
— al, 499, 


See L. L. R., 9 Cal. 271, noted under sec, 32; 3 Al. 20, noted under sec, 
2; 14 Bom. 395, noted ander sec. 42 of the Specific Relief Act. 


425. Nowarrant of arrest shall be issued in such suifé 
without the consent in writing of the 


Arrests in such suits. . : 
‘ District Judge. 


Norse,—This section applies to Provincial Small Cause Courts, 


426. If the Government ee aoe of a 

ication where Go. Suit against a public officer, the Govern- 
ertient Gado ment Picader anon being furnished with 
pais authority to appear and answer to the 
plaint, shall apply to the Court; and upon such application 
the Court shall cause a note of his authority to be entered in 
the register. 

Note.—This section applies to Previncial Small Canse Coarts. 


42'7. If such application is not made by the Govern- 
Procedure where nosuch ment Pleader on or before the day fixed 
application made. in the notice for the defendant to appear 
and answer to the plaint, the case shall proceed as in a suit 
between private parties, except that the defendant shall not 
: be liable to arrest, nor his property to 

Defendant not liable to ° : ‘ 
arrest before judgment. _attachment, otherwise than in execution 

of a decree. 
Norr.—This section applies to Provincial Small Cause Courts. 


428. In asuit againsta public officer in respect of such 
Exemption! of public 2Ct as aforesaid, the Court shall exempt 
officers from personal ap- the defendant from appearing in person 
la aa when he satisfies the Court that he cannot 
absent himself from his duty without detriment to the public 
service. 


Norse.—This section applies to Provincial Small Cause Courts. 


429. When the decree is against the said Secretary of 
Procedure where decree “tgte in Council or against a public offi- 
against Government or cer in respect of such act as aforesaid, a 
paEee omer time shall be specified in the decree with- 
in which it shall be satisfied ; and, if the decree is not satis- 
fied within the time so specified, the Court shall report the 
case for the orders of the Local Government. 
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Execution shall not issue on any such decree unless it 
remains unsatisfied for the period of three months computed 
from the date of the report. 


Nore.—This section applies to Provincial Small Cause Courts, 


CHAPTER XXVIII. 
Suits py ALIENS AND BY OR AGAINST ForRgsIGN AND NarivE Rowers. 


430. Alien enemies residing in British India with the 
permission of the Governor-General in 


When aliens may sue. . ° ° ° 

Council, and alien friends, may sue in 

the Courts of British India as if they were subjects of Her 
Majesty. 


No alien enemy residing in British India without such 
permission, or residing in a foreign country, shall sue in any 
of such Courts. 

Explanation.— Every person residing in a foreign country, 
the Government of which is at war with the United Kingdom 
of Great Britain and Ireland, and carrying on business in that 
country without a license in that behalf under the hand of one 
of Her Majesty’s Secretaries of State or of a Secretary to the 
Government of India, shall, for the purpose of the second 
paragraph of this section, be deemed to be analien enemy 
residiny in a foreign country. 

_ Notr.—This section applies to Provincial Small Cause Courts. 
431. A forei State may sue in 
eu, om foreign State mey the Courts of British India, provided 
that— 

(a) it has been recognized by Her Majesty or the Gover- 
nor-General in Council, and 

(4) the object of the suit is to enforce the private rights of 
the head or of the subjects of the foreign State. 

The Court shall take judicial notice of the fact that a 
foreign State has not been recognized by Her Majesty or by 
the Governor-General in Council. 
> Notes. 

This section applies to Provincial Small Cause Courts. 

The “‘ private rights’’ spoken of in sec. 431 (cl. b) of the Code of Civil 
Procedure do not mean individual rights as opposed to those of the body 
politic or State, but those private rights of the State which must be enforced 
in a Court of Justice, as distinguished from its political or territorial rights, 
which must, from their very nature, be made the sabject of arrangement 


between one State and another. - They are rights which may be enforced 
by a foreign State against private individuals as distinguished from rights 


Sec, 432. ] CIVIL PROCEDURE CODE. 1243 


which one State in its political capacity may have as against another State 
in its political capacity, The Emperor of Austria v. Day, (30 L. J. Ch. 
690 ; 2 Giff., 628), United States of America v. Wagner, (L. R., 2 Ch, App. 
582), approved of. There is nothing to prevent a foreign or feudatory State 
from holding immoveable property in British India, and to such property 
the rule of intestate succession laid down in sec. 5 of the Succession Act (X 
of 1865) does notapply. The State must be regarded as a guast corporation 
which continues to exist as a State so long as it is recognized as such by 
Her Majesty, whatever the rule of succession to it may be, and whatever 
may be its form of Government. Case in which it was found on the facts 
that certain immoveable property situated in British India, which bad for- 
merly belonged to the State of Cherrapoonjee, having been granted by 
a former Raja of that State to the defendant, was still the property of the 
State, on the ground that the Raja was not competent to alienate it, and 
that the defendant’s plea of adverse possession and limitation was not sup- 
ported by the evidence. —I. L R., 11 Cal. 17. 
432. Persons specially appointed by order of Govern- 
Nateace season wai: ment at the request of any Sovereign 
ted by Government to pros Prince or Ruling Chief, whether in sub- 
seoute or defend forPrinces ordinate alliance with the British Govern- 
or chiefs. ° ° ze 
; ment or otherwise, and whether residing: 
within or without British India “ or at the request of any per- 
son competent in the opinion of the Government to act on 
behalf of such Prince or Chief,”* to prosecute or defend any 
suit on his behalf, shall be deemed to be the recognized agents 
by whom appearances, acts, and applications under this Code, 
may be made or done on behalf of such Prince or Chief. 

An appointment under this section may be made for the 
purpose of a specificd suit or of several specified suits, or for 
the purpose of all such suits as it may from time to time be 
necessary to prosecute or defend on behalf of the Prince or 


Chief .* ; 

A person appointed under this section may authorise or 
appoint persons to make and do appearances, applications, and. 
acts in any such suit or suits as if he were himself a party to 


the suit or suits. 
Notes. 

This section applies to Provincial Small Cause Corrts. 

Seo, 432 of the Civil Procedure Code dogs not prevent the institution 
by an independent Prince of a suit in a Court in British India in his own 
name, and through a recognized agent other than one appointed under that 
section.—I, L. R., 10 Cal. 136. 

The Desai of Patadi, a talukdar of the fifth class in the Province of -Ka- 
thiawar, in virtue of his being the proprietor of seven villages within the 
British Political Agency of Kathiawar, is a ruling chief within the meanin 
of secs. 432 and 433 of the Code of Civil Procedure (Act XIV of 1882), an 


* The words quoted have been inserted, and the second and third paragraphs 
been added, by the Ciyil Procedure Code Amendment Act (VII. of 1888), sec. 87. 
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ean only be sued with the consent of the Government in a competent Court 
not subordinate to the District Court.—8 Bom. 415. 


433.* (1) Any such Prince or Chief, and any Ambassa- 
Buits nninst Prices, OF OF Envoy of a Foreign State, may, 
Chiefs, Ambuseadors, and With the consent of the Governor-Gener- 
mit a al in Council, certified by the signature 
of one of the Seeretaries to the Government of India (but not 
without such consent), be sued in any competent Court. 

(2) Such consent may be given with respect to a specified 
suit or to several specified suits, or with respect to all suits of 
any specified class or classes, and may specify, m the ease of 
any suit or class of suits, the Court in which the Prince, Chief, 
Ambassador, or Envoy may be sued; butit shall not be given 
unless the Prince, Chief, Ambassador, or Envoy— 

(a) has instituted a suit in the Court against the person 
desiring to sue him, or 
. (6) by himself or another trades within the local limits 
of the jurisdiction of the Court, or 
(c} 18 IN possession of immoveable property situate with- 
in those limits, and is to be sued with reference to such pos- 
session or of money charged on that property. 

(3) No such Prince, Chief, Ambassador, or Envoy, shall 
be arrested under this Code, and, except with the consent of 
the Governor-General in Council certified as aforesaid, no de- 
eree shall be executed against the property of any such Prince, 
Chief, Ambassador, or Envoy. 

(4) The Governor-General in Council may, by notifica- 
tion in the Gazette of India, authorize a Local Government 
and any Secretary to that Government to exercise, with res- 
pect to any Prince, Chief, Ambassador or Envoy named in 
the notification, the functions assigned by the foregoing sub- 
sections to the Governor-General mm Council and a Secretary 
to the Government of India respectively. 

(5) A person may, as a tenant of immoveable property, 
sue, Without such consent as is mentioned in this section, a 
Prince, Chief, Ambassador, or Envoy from whom he holds, 
er claims to hold, the property. 

Notes. 
This section applies to Provincial Small Cause Courts. 


In a suit against the Maharajah of Hill Tipperah, which is an inde- 
pendent Sovereign State, for maintenance, it appeared that, in a former 


* This section has been substituted for the original by the Civil Procedure Code 
Amendment Act CVII. of 1888), sec. 38. 


Ld 


Sxo, 434.] CIVIL PROCEDURE CODE. 1245 


snit tried in British Iudia in respect of the same claim, the Court had or- 
dered the amount of the maintenance for which he gave a decree to be paid 
by the defendaut Maharajah and from his estate of R which was in British 
India, Held that the suit not being a suit for immoveable property would 
not he, and, further, that the decree in the former suit was not res-judicata 
to show that the maintenance claimed in the present suit was a charge upon 
the zemindari of % so as to give the Court jurisdiction under cl. c. of see. 
433 of the Civil Procedure Code.—12 C, L, R., 473. 

The Rajah of Hill Tipperah is a Sovereign Prince within the meaning 
of Chapter XXVIII of Act X of 1877, and cannot be sued personally in the 
Courts of British India except under the conditions specified in sec, 433 of 
that Act.—I. L. BR, 5 Cal. 535. 

The fact of a defendant not subject to the jurisdiction of a Court having 
waived his privilege in previous suits brought against him does not give the 
Coart jurisdiction to entertain a suit against him in which he pleads that 
he is not subject to sach jurisdiction.—9 Cal, 535. - 

A suit for maintenance which seeks to have the maintenance made & 
charge on immoveable property is not a suit for immoveable property with- 
in the meaning of clause (c), sec. 433, Act X of 1877.—9 Cal. 535. 

A claim for maintenance is not acharge upou immoveable property, A 
member of the royal family of Hill Tipperah brought a suit against the 
Rajah to have it declared that with respect to certain lend situate within 
British India, and forming portion of the possessions of the Raiah, he was 
entitled to the post of jubraj, and to succeed to such land on the death of 
the Rajah, and also claimed maintenance, and sought to have it declared 
that such maintenance should be a charge on the revenue of the land situate 
in British India Held that the British Courts had no jurisdiction to enter- 
tain the suit, it not being one for immoveable property.—9 Cal. 535. 

See I. L. R., 8 Bom. 415, noted under sec. 432. 

Style of Princes and 434.* A Sovereign Prince or Rul- 
Chiefs as parties to suits. ing Chief may sue, and shall be sued, in 
the name of his State : 

Provide pthat, in giving the consent referred to in the 
last foregoing section, the Governor-General in Council or 
Local Government, as the case may be, may direct that any 
such Prince or Chief shall be sued in the name of an agent or 


in any other name. 
Notes. 

This section applies to Provincial Small Cause Courts. 

The law of limitation applicable to the execution of a decree of the 
Civil Court of Cooch Behar, for rent for a sum under Rs. 500 in a suit not 
brought under the Rent Act, is, by sec. 434 of the Civil Procedure Code, 
whieb gives the Courts in British India power to execute decrees passed by 
the Courts of a foreign State, sec. 58 of Bengal Act VIII of 1869, That 
section is not confined to suits brought under that Act.—I. L. R., 14 Cal. 
570, v 

* Thisis a new section, substituted for the original by the Civil Procedure Code 
Amendment Act (VII. of 1888), sec. 40. The original section (434) has been transposed 
as sec, 229B by sec. 39 of the snme Amendment Act. Any reference made before the 
commencement of Act VII. of 1888 in any notification or other document to sec. 434 
shall be read as a reference to sec, 229B.—See sec. 89 of Act VII. of 1888. 
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A decree of the Court of the Civil Judge of Cooch Behar was sent for 
execution to the Court of the District Judge of Kungpore. The copy of the 
record was signed by the Sheristadar instead of by the Judge himself. Upon 
receipt of the decree by the Subordinate Judge, a notice, under sec. 248 of 
the Civil Procedure Code, was served on the Judgment-debtor, calling on 
him to show cause why the decree should not be executed, and an order was 
forthwith issued for the attachment of his property. The judgment-debtor 
appeared and objected that the copy of the record was not properly certifi- 
ed, and, therefore, that the whole of the execution-proceedings were bad. 
The Subordinate Judge ordered that the record be sent back to the Cooch 
Bebar Court through the District Judge, in order that a certificate might 
be given in proper form, and directed that the other points raised should be 
decided after the return of the papers. On appeal it was urged that the 
order of the Subordinate Judge was made without jurisdiction, but the 
District Judge rejected the appeal. The judgment-debtor appealed to the 
High Court. Held that the Subordinate Judge acted properly in sending 
the record back to the Cooch Behar Court to be properly certified, and also 
that he should have set aside the execution-proveedings as being altogether 
void, but, as that formed no portion of the grounds of appeal urged in the 
lower Appellate Court, the appeal should be dismissed. Per Norris, J.— 

e.—-Whether the notification published in the Calcutta Gazette of 8th 
April 1879, signed by the then Deputy Commissioner of Cooch Behar, 
and stating the mode in which copies of judicial records of the Courts of 
Cooch Behar are certified as correct copies, and which notification was 
published after a notification bad been published by the Governor-General 
of India in Council under the provisions of sec. 434 of the Civil Procedure 
Code to the effect that the decrees of the Civil and Revenue Courts of Cooch 
Behar may be executed in British India as if they had been made by the 
Oourts of British India, was a compliance with the provision of sec. 86 of 
the Indian Evidence Act at a time when there was a representative of the 
Government of India Resideptin Cooch Behar? Per Norris, J.—The notifi- 
eation of the 8th April 1879 is now of no use, as there is no representative 
of Her Majesty or the Government of India residing in Cooch Behar, and 
consequently certified copies of judicial records of that State cannot now be 
received in evidence in the Courts of British [ndia under the provisions of 
seo. 86 of the Evidence Act.—14 Cal. 54. 


No suit is maintainable in any Court in British India founded upon the 
judgment of a Court situate in a Native State. The Courts of British India 
cannot enforce the decrees of any Native Courts, except as provided by seo. 
434 of the Civil Procedure Code (Act X of 1877). Under that section the 
decrees of certain Native Courts may be executed in British India, as if they 
had been made by the Courts of British India. A suit will not lie in the 
Courts of India upon the judgment of any Courtin British India. The only 
exception to this rule is in the case of judgments of a Court of Small Oauses 
on which suits are permitted to be brought in the High Court in order to ob- 
tain execution against immoveable property. A foreign judgment creates an 
obligation belonging to the class of implied contracts, A Court which enter- 
tains a suit on & foreign judgment cannot institute an inquiry into the merits 
of the original action or the propriety of the decision. Qucare.— Whether 
as on foreign judgments aré maintainable in the Civil Courts of India ? 


A exit cannot generally be maintained in any British Court upon the 
jadgment of a Native Court. Qucre.—Whether it could where there had 
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been a notification by the Governor-General of India under sec, 434 of the 
Civil Procedure Code (Act XIV of 1882) P—8 Bom. 593. 


CHAPTER XXIX. 
SvuITs BY AND AGAINST CORPORATIONS AND CoMPANIES. 


435. In suits by a Corporation or by a Company au- 

Subscription and veris- thorized to sue and be sued in the name 

cation of plaint. of an officer or of a trustee, the plaint 

may be subscribed and verified on behalf of the Corporation 

or Company, by any director, secretary, or other principal 

officer of the Corporation or Company, who is able to depose 
to the facts of the case. . 

Notes. 

This section applies to Provincial Small Cause Courts. 

A plaint was filed in which the plaintiff was described as Mr, J. Mana- 
ger of the X Company, Limited, and in the body of the plaint several allu- 
sions were made to the “ plaintiff-Company,” an@ the claim made in the 
plaint was a claim made on behalf of the Company. It was not suggested 
that the X Company was a Company authorized to sue or be sued in the 
name of an officer or trustee, nor was it shown that it was registered as a 
corporation under gec. 41 of the Indian Companies Act :—Held that the 
suit was badly framed, and that it should be dismissed.—I. L. R., 12 Cal. 41, 

436. When the suit is against a Corporation or against 

Service on Corporation & Company authorized to sue and be 

or Company. sued in the name of an officer or of a 
trustee, the summons may be served— 

(a) by leaving it at the registered office (if any) of the 
Corporation or Company, or 

(4) by sending it by post in a letter addressed to such 
officer or trustee at the office (or, if there be more officers 
than one, at the principal office in British India) of the Cor- 
poration or Company, or | 

(c) by giving it to any director, secretary, or other prin- 
cipal officer of the Corporation or Company ; 


and the Court may require the personal appearance of 
any director, secretary, or other principal officer of the Cor- 
poration or Company who may be able to answer material 
questions relating to the suit. 
Wotes. 
This section applies to Provincial Small Cause Conrts. 


For the purposes of summons, a Railway Compayy must be deemed to 
dwell at its principal office. An executive engineer of such a Company is 
not an officer on whom service may be made under cl. c of the above.sec- 


tion.— 1 Hyde’s Rep., 197. 
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CHAPTER XXX. 
Suits BY AND AGAINST TRUSTEES, EXECUTORS, 
- AND ADMINISTRATORS, 


43°77. In all suits concerning property vested in a trus- 
tee, executor, or administrator, when the 
Representation of bene- . ° 
ficiaries it suita concern. Contention is between the persons bene- 
ing property vested in trus- ficially interested in such property and 
tees, &. . 

a third person, the trustee, executor, or 
administrator shall represent the persons so interested, and it 
shall not ordinarily be necessary to make them parties to the 
suit. But the Court may, if it thinks fit, order them or any 
of them to be made such parties. 


Notes. 


This section applies to Provincial Small Cause Courts. 


The holder of an impartible zemindari, governed by the law of pri- 
mogeniture, having a son, executed a mining lease of part of the zemindari 
for a period of twenty years, by which no benefit was to accrue to the grantor 
unless mining operations were carried on with success, and the commence- 
ment of mining operations was left optional with the lessee. On the death 
of the grantor, his minor son and successor, by the Collector of the district 
as bis next friend, (authorized in that behalf by the Court of Wardsj, now 
sned the assignee of the lessee to have the lease set aside, The second 
plaintiff was the grantee from the Court of Wards (acting on behalf of the 
minor zemindar) of certain mining rights on the same land. The defend- 
ant had executed a declaration of trust in respect of his interest in favour 
of certain persons who were not joined :—Held (1) per Parker, J., that the 
first plaintiff could sue by the Collector of North Arcot as his next friend, 
since the Court of Wards had authorized the latter to conduct the suit; (2) 
per Mutiusami Ayyar and Wilkinson, JJ. (affirming the judgment of Parker, 
J.) (1) that the interests of the first and second plaintiffs not being incon- 
sistent with each other, the suit was not bad for misjoinder ; (2) that the 
Gefendant’s interests not having been shown to be hostile to those of the 
persons entitled under the declaration of trust, the suit was not bad for 
non-joinder ; (3) that the lease was not one which a managing member of 
an ordinary joint family governed by Mitakshara law conld providently 
enter into: (3) per Muttusawmi Ayyer and Wilkinson JJ., (reversing the judg- 
ment of Parker, J.) that in the absence of evidence of any family custom 
rendering the zemindari inalienable by the zemindar for the time being for 
purposes other than those warranted by the Mitakshara law the lease was 
not invalid as against the plaintiffs. Sartaj Kuari v. Deorai Kuari (I. L. 
R., 10 Al. 272) discussed and followed.— I, L. R., 13 Madr. 197. 


438. When there are several executors or administra- 
Joinder of executors and tors, they shall all be made parties to a 
adminiatrators. suit against one or more of them : 


' . Provided that executors who have not proved their tes 
tator’s will, and executors and administrators beyond the loca 
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limits of the jurisdiction of the Court, need not be made par- 


ties. 
Nore.—This section applies to Provincial Small Cause Courts. 


439. Unless the Court directs otherwise, the husband 
eee of a married administratrix or executrix 
jee sO Shall not be a party to a suit by or against 

her. 


—This section applies to Provincial Small Cause Courts. 


CHAPTER XXXIi. 
Suirs spy AND AGAINST MINORS, AND PERSONS OF 
Unsounp Minp. ° 


440. Every suit by a minor shall be instituted in his 
name by an adult person, who, in such 
suit, shall be called the next friend of 
the minor, and may be ordered to pay 
any costs in the suit as if he were the 
plaintiff. 

<‘Tf aminor has a guardian appointed or declared by an 
authority competent in this behalf, a suit shall not be institu- 
ted on behalf of the minor by any person other than such 
guardian except with the leave of the Court granted after 
notice to such guardian and after hearing any objections which 
he may desire to make with respect to the institution of the 
suit, and the Court shall not grant such leave unless it 1s of 
opinion that it is for the welfare of the minor that the person 
proposing to institute the suit in the name of the minor should 
be permitted to do so.’’* 


must sue by next 


Costs. 


: Notes. 
This section applies to Provincial Sinall Cause Courts. 


A stated that he was born in 1848 ; that his great-yrandfather was, 
according to the tradition of the family, a European (but of what country 
in Europe he did not know) residing at Madras, and his great-grandmother 
a native Hindu or Mahomedan ; that he did not know whether his great- 
grand father and great grand mother were married, orwho his grand mother 
or whether his grandfather was married; that his father married a lady bear- 
ing an English name; that he himself and all his relations were Christians; 
that be was born in Calcutta, and knew of no relatives in Kurope, Held 
that he was the legitimate descendant of a Karopean British subject, and 
therefore his ago of majority was 21 years. Plaintiff being a minor, his 
suit was not dismissed, but he was dirceted to appoint a next friend to sue 


or him.—-1 B. L. B, (O. GC.) 10. 





awe ae 


Added by Act VIII of 1899 (Guardians and Wards Act), sec. 53, cl. a, 
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A suit can be prosecuted or defended by a relative, on behalf of a minor, 
withont a certificate under Act XL. of 1858, when the subject-matter of the 
suit is of a small value. A suit to recover real and personal property of the 
value of Rs. 7,260 was allowed to be prosecuted by the brother of a minor, 
on behalf of himself and his minor brother, under sec. 3, Act XL. of 1858, 
When a suit is dismissed for default of the plaintiff, and no appearance has 
been entered by the defendant, the plaintiff can, under sec. 110, Act VITI. 
of 1859, briug a fresh suit after a lapse of 30 days, if it be not otherwise 
barred by lapse of time,—3 B. L. R., App. 130. 

The acts of a minor are only avoidable, and not absolutely void. The 
purchasers of the right, title, and interest of a jadgment-debtor sued to ob- 
tain immediate possession of the property purchased at a sale held in exe- 
cution of a decree, after setting aside an usufructuary mortgage executed 
by the judgment-debtor while a minor, Held that the sale in execution 
merely transferred to the purchaser the reversionary right of the judgment- 
debtor in the property, after the satisfaction of the usufructuary mortgage, 
and not the right to set aside an act done during minority. Held that, 
until a transaction by a minor was avoided by some distinct act on attain- 
ing majority, it must be considered valid.—3 B.L.R., (A. C.) 426; 12 
W. RR, 378. 

An application was made to a Munsif for the custody of a minor 
daughter, which, on appeal to the Civil Judge, was dismissed. On appeal to 
the High Court, held that all the proceedings must be quashed. The applica- 
tion should have been made in the principal Oivil Court of original juris- 
ei in the district.—4 B. L. R., App. 36; S.C, 13 W. R., 112; 23 W_R., 

An infant cannot sue except by a next friend, and when an objection is 
made on the ground of the disability of the plaintiff, the suit ought to be 
dismissed.—5 M. H. C, R., 435. 


A suit against a minor whose estate exceeds Rs. 250 in value cannot be 
proceeded with unless he be represented by a person holding a certificate of 
administration under Act XX of 1864. The plaintiff may apply to the Dis- 
trict Judge to appoint an administrator, if none such has been appointed.— 
6 Bom. H. C. BR., (A. C.) 219. 

Where a priest wrongfully officiates for another, and receives fees, he 
is bound to account for them to the rightful priest, where such fees are by 
custom attached to the office. The sale of an hereditary priestly office will 
be upheld where the purchasers are the next in succession from the vendor 
to such office. Semble.—That an hereditary priestly office descends in 
default of males through females. A father suing on behalf of his minor 
son, entitled to property in his own right, must obtain a certificate of ad- 
ministration under sec. 2 of Act XX. of 1864.—6 Bom. H. C. R., (A. C.) 250, 

The Bombay Minors’ Act (XX, of 1864) does not apply to minors who 
are not resident within the Presidency of Bombay. A foreign guardian 
will not be recognized in the Courts in this country ina suit brought by 
such guardian to recover, on accoant of a minor, profits arising from im- 
moveable property. Where a suit was brought by the agent of a minor’s 
guardian appointed by H. H. the Gaikwar of Baroda, it was ordered that 
the proceedings should be amended by describing such agent asthe next 
friend of the minor, in which capacity he was then permitted tosue,—7 Bor * 
H.C. R., (A. C.) 7. . 827 

As proceedings taken to file and enforce an award under {ge — Of 
the Civil Procedure Code are of the nature of a suit within * 
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of sec. 2 of Act XX. of 1864, 8 minor must be represented in such proceed- 
ings by a person holding a certificate of administration.—9 Bom. H. C. R. 
(A, C.) 289. 

There is nothing in the Minors’ Act (XX. of 1864) to prevent the in- 
stitution of a suit by the next friend of a minor who has not obtained a 
certificate of administration to the minor’s estate, but who claims no right 
to have charge of the minor’s property, asking for a declaration of the 
minor’s rights, and for an order directing the defendant to pay money he 
owes to the minor into the principal Civil Court of the district. As thé 
right, however, of a friend to institute a suit on behalf of a minor is under 
the control of the Court, and as the Minors’ Act, by sec. 3—7, enables a 
friend of the minor to protect his interests by applying for the appointment 
of a fit person to have charge of the property of the minor, and to protect 
his estate, the proper course for a Court, to which a plaint on behalf of a 
minor is presented by his friend, is either to refuse to accept the plaint 
when there is no pressing necessity for its acceptance, or in case such pres- 
sing necessity exists, to accept the plaint, and stay proceedings until the 
plaintiff has duly obtained a certificate under the Act.—9 Bom. H. C. R., 
(A. C,) 310. 

Sec. 2 of Act XX of 1864 does not prohibit a person having a claim 
against a minor from bringing a suit until a certificate of administration 
has been granted. He may properly bring his suit, but immediately after 
his doing so, he should apply to the District Judge for the appointment of 
an administrator, and it 1s competent to the District Judge under sec. 8 of 
the Act to make that appointment.—1l1 Bom. H. C. R., (A. C.,) 21. 


Appellant having presented a petition to a Zillah Judge under Act IX 
of 1861, claiming the possession and custody of his two minor children 
alleged to be detained by their mother, the parties being European British 
subjects, held that such Judge had no power to entertain the application.— 
2N.-W. P. H.C. R., 79. 7 

Guardians of a minor cannot be held personally liable for torts com: 
mitted by such minor.—3 N.-W. P. H. C. B., 191. 


The rule of Mahomedan law, that an uncle cannot be the guardian of 
the property of a minor, does not prevent an uncle representing his infant 
nephew under the Oode of Civil Procedure as next friend in a suit.—6 C. 
L. R., 413. 

In Act IX. of 1861, “ the principal Civil Court of original jurisdiction 
in the district’? means the principal Court of ordinary original civil jurisdie- 
tion. —2 Ind. Jur,, N.S., 193; 8. C., 7 W. R., 321. ; 


The plea of minority should be decided on positive evidence, and not 
merely on the appearance of the alleged minor.—W. R., 1864, 304; W. B., 
1864, 356. 

Act IX. of 1861 applied to Pegu, and also to minors the lawful children 
of European natural-born British subjects.—3 W. R., Rec. Ref., 5. , 


A purchase from a minor is not tpso facto invalid.—3 W. R,, 10. 


A minor when he comes of age is uot precluded from suing in his own 
name for anything that his guardian, either through ignorance or neglig- 
ence, has omitted to prosecute.—3 W. R., 43, 


Minors havea qualified power of contracting, and an implied or express 
contract for necessaries is binding absolutely ona minor. As a minor can- 
not himself, by reason of insufficient capacity for business, state and settle 
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"an account so as to be bound thereby, so neither can he authorise another 
party to do for him that which he cannot do himself.—5 W. R., 2. 


A statement in a decree that a vakil had appeared and was present in 
Court for a minor when the decree was made, was held, in a suit to set 
the decree aside as being made behind his back, to be notice to the minor 
of the decree haviug been made.—25 W. R., 280. 


In 1862 Rajkaran and hisson Amra mortgaged the property in dis- 
pute to Bezanji. In 1863, Rajkaran died, leaving a widow, Shivba, and 
two sons, vis., Amra and Parbhu, a minor. In 1866, Amra and Shivba, the 
latter of whom acted for herself and as guardian of her minor son Parbha, 
settled the account with Bezanji, the mortgagee, obtained a fresh advance, 
and passed a fresh mortgage-bond to him. In 1868 Amra died. In 1869 
Bezanji’s assignee filed a suit upon the mortgage, and obtained a decree 
against the mortgaged property against Shivba both as guardian of the 
minor Parbhu, and also against her in her individual capacity. At the 
Court-sale held in execution of this decree, Daji purchased the property in 
dispute in 1870, In 1881 Parbhu filed the present suit to recover possession 
of the property, alleging that Daji’s purchase was invalid as against him, he 
having been a minor at the time of the Court-sale. He subsequently assign- 
ed his interest to the respondent (second plaintiff), It was contended on 
behalf of the defendant, Daji, that the suit, not having been brought witbin 
one year after Parbhu had attained majority, was barred by limitation 
mnder art. 12, sch. 2 of Act XV. of 1877. Held, that the suit was not barred 
by limitation. Parbbu had not been properly represented by Shivba in the 
suit of 1869, as she had not obtained a certificate underthe Minors’ Act 
(XX. of 1864). Parbhu was, therefore, not bound by the decree in that suit, 
or by the sale in execution, and art. 12, sch. 2 of Act XV. of 1877 did not 
apply. Held, also, upon the merits, that the debt for which the decree was 
passed, being a family and ancestral debt, was binding upon the whole 


family, including the plaintiff, who was, therefore, not entitled to disturb 
the execution purchaser.—I. L. R.. 32 Bom. 18. 


Sec. 440 read with sec. 3 of Act XL of 1858, does not make the receipt. 


from the Court of a written permission to sue compulsory upon the next 
friend of an infant plaintiff.—12 Cal, 131. 


Although the proper and regular manner of giving permission to sne 
on behalf of a minor is by an order recorded in the order-sheet, there is, 
nevertheless, nothing in the nature of the sanction provided by sec, 3 of Act 
XL of 1858 which takes it out of the general rule of evidence, that sanction 
may be proved by express words or by implication, Where on a construc- 
tion of the plaint and the pleadings it is found that the minor is the real 
plaintiff, the mere fact of his not having been properly described in accord- 
ance with sec. 440 of the Civil Procedure Code is no ground for setting 
aside a decree passed in the suit.—14 Cal. 159. 


Act XX of 1864 is not superseded by Act X of 1877. Where, therefore, 
a widow claimed to have charge of property in trust for her minor sons, 
ait was held necessary, under sec. 2 of Act XX of 1864, that she should 
obtain a certificate of admininistration if the whole estate was of greater 
value than Rs. 250, and that it was competent to the Court, if there was 
any pressing necessity (owing to the operation of the law of limitation) that 
a suit should be bronght at once, to accept the plaintand stay proceedings 
until the mother had obtained a certificate under Act XX. of 1864. Vijker 
eo, Zilibhai (9 Bom H.C. R. 310) followed.—3 Bom. 149, 
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A volunteer guardian has no right to suo on behalf of a minor ; the 
accord or refasal of permission to sue is a matter in the discretion of the 
Court. Wherea suit is brought in violation -of sec. 440 of the Code of 
Civil Procedure, or of the provisions of Act XL of 1858, the proper course 
for a Court to pursue is to return the plaint, in order that the error may be 
rectified.—10 Cal. 102 ; 12 C, L. R., 405. 


441. Every application to the Court on behalf of a 


Application to be made minor (other than an application under 
by next friend or guardian section 449) shall be made by his next 


ad litem. friend, or his guardian for the suit. 


Wotes. 
This section applies to Provincial Small Cause Courts, 


See I. L. R., 13 Bom. 234, noted under sec. 409; 16 Cal ; 771, noted 
under sec. 410. 2s 


442. Ifa plaint be filed by or on behalf of a minor 
Plaint fled withournest Without a next friend, the defendant may 
friend tobe taken off the file. apply to have the plaint taken off the 
epete: file, with costs to be paid by the plea- 
der or other person by whom it was presented. Notice of such 
application shall be given to such person by the defendant; and 
the Court, after hearing his objections (if any), may make 
such order in the matter asit thinks fit. 


Notes. 
This section applies to Provincial Small Cause Courts. 


The plaintiff was a widow, and sued for the administration of her de- 
ceased husband’s estate. The suit was filed on the 5th April 1885. On the 
2nd May the defendants’ attorneys gave notice to the plaintiff’s attorney that 
the plaintiff was a minor suing without a next friend, and that the plaint 
must be struck off the file in consequence. The plaintiff’s attorney replied 
that, if the plaintiff was really a minor, he would at once take steps to have 
her father appointed her next friend,and the plaint and proceedings amend- 
ed. On 7th May, inspection was given to the plaintiff’s attorney of the 
plaintiff's horoscope, and after that inspection the plaintiff's attorney pro- 
posed that the proceedings should be amended by making the plaintiff’s 
father her next friend. It appeared that the plaintiff was sixteen months 
under age. Nothing was done by either party for some weeks. On the 6th 
June the defendants’ attorneys gave notice that they would apply for an 
order that the plaint should be taken off the file ander sec. 442 of the Civil 
Procedure Code (Act XIV. of 1882). On hearing the application the Court 
refused to make the order asked for. The suit did not appear to bea 
vexatious one, and the plaintiff's age did not appear to have been frau- 
dulently concealed, her father having stated on oath that he believed her 
to be of age, and expressing his willingness at once to be placed on the 
record as her next friend. The Courts, asa rule, only strike the plaint off 
the file where it appears, on the face of the plaint, that it was filed by a 
person who was a minor, or when it is proved that it was filed with the 
knowledge that the plaintiff was a minor, and with the intention of de- 
ceiving the Court and evading the payment of costs in case the plaintiff 
fails in the claim. When the fact of minority is a bona fide question of 
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evidence, and the defendant’s allegation is foand correct, then the usual 
course is to suspend all proceedings, and to allow sufficient time to enable 
the minor to have himself properly represented in the suit by anext friend. 
—I, L. B., 13 Bom. 7. 

See I. L. B., 13 Bom 234, noted under sec. 409. 


443. Where the defendant to a suit is a minor, the 
Guardian ad litem tobe Court, on being satisfied of the fact of 
appointed by Court. his minority, shall appoint a proper per- 
son to be guardian for the suit for such minor, to put in the 
defence for such minor, and generally to act on his behalf in 


the conduct of the case. 

‘¢ Where an authority competent in this behalf has ap- 
pointed or declared a guardian or guardians of the person or 
property, or both, of the minor, the Court shall appoint him 
or one of them, as the case may be, to be the guardian for 
the suit under this section unless it considers, for reasons to 
be recorded by it, that some other person ought to be so ap- 


pointed.”’* 
Notes. 

This section applies to Provincial Small Cause Courts. 

In a suit intended to be brought against some minors the defendants 
were set out in the heading of the plaint as ‘“‘Sharoda Sunderi Debya, widow 
of Chundra Kanta Chuckerbutty, deceased, mother and guardian of the 
minors’’ (setting out their names), At the filing of the plaint, the plaintiff 
applied for and obtained an order, making Sharoda guardian of the minors 
for the purposes of the suit. She was not, however, guardian of the pro- 
perty and persons of the minors under Act XD of 1858.Held that the minors 
were not parties to the suit ; that the order making Sharoda guardian ad 
Zttem was oot made in a suit in which the minors were defendants ; and that 
the suit must be dismissed asagainst the minors, Held also that neither the 
Code of Civil Procedure nor the proviso of sec, 3 of Act XL of 1858, gives a 
plaintiff any power to institute a suit against a person named by himself 
as guardian ad litem on behalf of a minor, nor do they give to the Court 
the power of transferring, by a mere order made ez parte, an irregular 
proceeding, such as the one above-mentioned, into a suit against the 
minor.—I. L. R., 11 Cal. 402. 

A suit was brought against a mother “ for self and as guardian of A 
and B, minor sons of C, deceased,” at a period when Act VIII of 1859 was 
in force. The mother had not taken out a certificate under Act XL. of 
1858, and no permission was recorded by the Court allowing the mother to 
defend on behalf of the infants under the provisions of sec, 3 of that Act. 
A decree was made in the suit, and in execution thereof certain property 
belonging to A and B was sold and purchased by X, the decree-holder. 
Subsequently, on A’s coming of age, A and B, by A as his next friend, in- 
atituted a suit against X and their mother to recover the property so pur- 
chased by X.—Held that under the provisions of Act VIIT of 1859, it wag 
not necessary to formally record sanction to the mother to defend under 
sec, 1 of Act XL of 1858 ; and that thefact of sanction having been given 


Added by Act VIII of 1890 (Guardians and Wards Act), sec. &3, cl. b. 
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might be presumed by the Court, and that on the facts of the case such 
presumption was warranted: —Heild also that, though A and B were not 
properly described in the previous suit, it was a mere defect in form, and 
did not affect the merits of the case, being in accordance with the prevail- 
ing practice at the time when the suit was brought, and that there is no 
authority for saying that, when minors have been really sned, though ina 
wrong form, a decree against them would not be valid.—11 Cal. 509, 


Where a guardian ad litem of a lunatic defendant was made a party 
defendant for purposes of discovery :—Held, that the discovery was not in- 
tended to include the right to administer interregatories to him.—10 Bom. 


167. 

Although section 443 of the Code of Civil Procedure (Act XIV of 
1882) read with section 463 does not oblige a Court to appoint a guardian 
ad litem for a defendant of unsound mind, except where he has been ad- 
judged to be of unsound mind under Act XXXV of 1858; still upon gene- 
ral principles and in conformity with the practice of the Court of Chancery, 
the Court should assign a guardian ad litem for the defendant if it finds, on 
inquiry, that he is of unsound mind so as to be unfit to defend the suit,— 
16 Bom, 132. 

Where no administrator of the estate of a minor is appointed under 
Act XX of 1864, there is no objection to the appointment of a guardian ad 
litem under sec, 443 of the Civil Procedure Code (Act X of 1877) as 
amended by Act XII of 1879 for the purpose of defending a suit against 
a minor. Act XX of 1864, sec. 2 has no bearing on the case of a next friend 
or guardian ad litem not claiming charge of the minor’s estate. Neitber 
Act XX of 1864, nor the Civil Procedure Code (Act X of 1877) as amended 
by Act XI1 of 1879, empowers any Court to appoint a person, against his 
or her will,to be a next friend, guardian ad litem, administrator of the 
estate, or guardian of the person of the minor. Sec. 458 or the Civil Pro- 
cedure Code (Act X of 1877) is not, so far as regards payment or costs, ap- 
plicable to any person appointed to act as guardian ad litem without hia 
previous assent. Sec. 3, cl. b, of Act XV of 1880, preserves jurisdiction to 
a Conrt to try suit against a minor, notwithstanding the appointment of 
one of its officers’to be‘the minor’s guardian ad litem. The decision in Mohan 
Ishwar v. Kaku Rupa (I. L. R., 4 Bom. 738) is superseded by Act XV of 
1880, sec, 3 cl. b. in so far as that decision affected officers of the Court 
appointed guardians ad litem under sec. 456 o0f Act X of 1877 as amended 
by Act XII of 1879. Inconvenience pointed out,of introducing into Acts 
relating, and instituted as relating, to special jurisdiction only, provisions 
affecting Civil Procedure generally—5 Bom. 306. 

See I. L. R., 14 Cal. 204, noted under sec. 100; 16 Cal. 771, noted 


under sec. 410. 
444. Every order madein a suit or onany application 
before the Court, in or by which a minor 
Order obtained without ee ° 
isin any way concerned or affected, with- 


next friend or guardian 
ra el a out such minor being represented by a 
next friend or guardian for the suit, as 


the case may be, may be discharged, and, if the pleader of 
the party at whose instance such sinter was obtained knew, or 
might reasonably have known, the fact of such minority, with 


costs to be paid by such pleader. 
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Notes. 
This section applies to Provincial all Cause Courts. 
See I. L. R., 13 Bom. 234, noted undes. sec. 409. 


445. Any person being of sound mind -and_full age 
may actas next friend of a minor, pro- 
vided his interest is not adverse to that 
of such minor, and he is not a defendant in the suit. 


Notes. 

This section applies to Provincial Small Cause Courts. 

A married woman may act as the next friend of an infant plaintiff. 
Guru Pershad Sing v. Gossain Munuraj Puri, I. L. R. 11 Cal. 733, over- 
runled.—17 Cal]. 488. 

446. If the interest of the next friend ofa minor is 

tae eer ae adverse to that of such minor, or if he is 

" so connected with a defendant whose in- 

terest is adverse to that of the minor as to make it unlikely 

that the minor’s interest will be properly protected by him, 

or if he does not do his duty, or, pending the suit, ceases to 

reside within Birtish India, or for any other sufficient cause, 

application may be made on behalf of the minor or by a defen- 

dant for his removal ; and the Court (if satisfied of the suffi- 

ciency of the cause assigned) may order the next friend to be 
removed accordingly. 

“If the next friend is not a guardian appointed or declared 
by an authority competent in this behalf, and an application 
is made by a guardian so appointed or declared who desires 
to be himself appointed in the place of the next friend, the 
Court shall remove the next friend unless it considers, for 
reasons to be recorded by it, that the guardian ought not to 
be appointed the next friend of the minor.”’* 


Wote.—This section applies to Provincial Small Cause Courts. 
447. Unless otherwise ordered by the Court, a next 
Retirement of next ‘friend shall not retire at his own request 
friend. without first procuring a fit person to be 
put in his place, and giving security for the costs already in- 
curred. 
The application for the appointment of a new next friend 
Application for appoint- Shall be supported by affidavit showing 
ment of uew next friend. the fitness of the person proposed, and 
also that he has no interest adverse to the minor. 
Note,—This section applies to Provincial Smal] Cause Courts. 


* Added by Act VIII of 1890, (Guardians Wards Aci) sec. 58, cl. a. 


Who may be next friend. 
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448. On the death or removal of the next friend of a 
Stay of Proceedings on ™Minor, further proceedings shall be stay- 
desth or removal of next ed until the appointment of a next friend 
mens in his place. 
Note.—This section applies to Provincial Small Cause Courts. 
449. If the pleader of such minor omits, within reason- 
Application for appoint- ‘able time, to take steps to get a new next 
meut of new next friend. friend appointed, any person interested 
in the minor or-the matter at issue may apply to the Court 
for the appointment of one, and the Court may appoint such 
person as 1t thinks fit. — 
Notes. 7 
This section applies to Provincial Small Cause Courts. 
See I. L.-R., 16 Cal. 77], noted under sec, 410. 
450. A minor plaintiff, or a minor not a party to a suit 
Course to be followed by O02 Whose behalf an application is pend- 
minor plaintiff or applicant ing, On coming of age, must clect whe- 
On couning OF PES: ther he will proceed with the suit or ap- 
plication. 
Notr.—This section applies to Provincial Small Cause Courts. 

451. If he elects to proceed with it, he shall apply for 
Where he electato pro. an order discharging the next friend, and 
ceed. for leave to proceed in his own name. 

The title of the suit or application shall, in such case, be 
corrected so as to read thenceforth thus :— 
‘<¢ A B, late a minor by C D, his next friend, but now of 
full age.” 
Nore.—This section applies to Provincial Small Cause Courts. 
452. If he elects to abandon the suit or application, he 
Where he electa to Shall, ifasole’plaintiff, or sole applicant, 
abandon. apply for an order to dismiss the suit or 
eee application on repayment of the costs 
incurred by the defendant or respondent, or which may have 
been paid by his next friend. 
Nore.—This section applies to Provincial Small Cause Courts. 
453. Any application under section 451 or seetion 452 
Making and proving ap- May be made ex parte; and it must be 
plication under sections 451, roved by affidavit that the late minor 
mee; has attained his full age. 
Nots-—Th‘s section applies to Provincial Small Cause Courts, 
Wien: muiadk-comliintift 454. A minor co-plaintiff, on coming 
coming of age desiresto of age, and disiring to repudiate the 
ES Pagar ony: suit, must apply to have his name struck 
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out as co- plaintiff ; and the Court, if it finds that he is nota 

necessary party, shall dismiss him from the suit on such terms 
as to costs or otherwise as it thinks fit. 

Notice of the application shall be served on the next 

en friend, as well as on the defendant; and 

it must be proved by affidavit that the 

late minor has attained his full age. The costs of all parties 

of such application, and of all or any proceedings theretofore 

had in the suit, shall be paid by Ae persons as the Court 


directs. 
If the late minor be a necessary party to the suit, the 
Court may direct him to be made a defendant. 


Note.—This section applies to Provincial Small Cause (ourts. 


455. If any minor, or attaining majority, can prove, to 
When suit unreasonable the satisfaction of the Court, that a suit 
or improper. instituted in his name by a next friend 
was unreasonable or improper, he may if a sole plaintiff, ap- 
ply to have the suit dismissed. 
Notice of the application shall be served on all the par- 
‘ ties concerned ; and the Court, upon be- 
oste, e ° 
ing satisfied of such unreasonableness or 


impropriety, may grant the application, and order the next 
friend to pay the costs of all parties in respect of the applica- 
tion and of anything done in the suit. 

Notes. 


This section applies to Provincial Small Cause Courts. 


Where a decree has been made against aninfant duly represented by 
his guardian, and the infant on attaining his majority seeks to set that 
decree aside by a separate suit, he can succeed only on proof of fraud or 
collusion on the part of his guardian. If the infant desire to have the de- 
cree set aside, because any available good ground of defence was not put 
forward at the hearing by his guardian, he should apply fora review. I€£ 
the decree when an ex-parte one, the procedure adopted should be that 
given in the Code for setting aside ez parte decrees.—I. L. R., 12 Cal. 69, 


456. An order for the appointment of a guardian for 
Petition for appointment the suit may be obtained upon applica- 
of guardian ad litem. tion in the name, and on behalf, of the 
minor or by the plaintiff. Such application must be support- 
ed by an affidavit verifying the fact that the proposed guar- 
dian has no interest in the matters in question in the suit ad- 
verse to that of the minor, and that he is a fit person to be so 


appointed. 
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Wher there is no other person fit and willing to act as guar- 
dian for the suit, the Court may appoint any of its officers to be 
such guardian : Provided that he has no interest adverse to 


that of the minor. 
Wotes. 

This section applies to Provincial Small Cause Courts, 

A Subordinate Judge, who, under Act X of 1877, sec. 456, as amended 
by Act XII of 1879 sec. 73 appoints the nazir or any other officer of his 
Court to act as guardian of a minor plainti ff or defendant in a suit in his 
Court, has no jurisdiction to hear it, and pass a decree against that officer 
as guardian ad litem of the minor.—I. L. R., 4 Bom. 638. 


See I. L. BR., 5 Bom. 306, noted under sec. 443. 


457. <A co-defendant of sound mind and of full age 
Who: may bo guardian may be appointed guardian for the suit, 
ad litem. if he has no interest adverse to that of 
the minor; but neither a plaintiff, nor a married woman, can 
be so appointed. 


Notes. 
This section applies to Provincial Small Oause Courts. 


In a suit brought by minor sons against their father, their mother can - 

not act as next friend.—I. L. R., 11 Cal, 733. 
458. If the guardian for the suit of a minor defendant 
Guardian neglecting his oes not do his duty, or if other suffi- 
Gaty tney ibe somores cient ground be made to appear, the 
ore Court may remove him, and may order 
him to pay such costs as may have been occasioned to any 
party by his breach of duty. 
- Notes. . 

This section applies to Provincial Smal] Cause Courts. 

There is no power in the Court to order a plaintiff to pay a fee for the 
purpose of enabling the nazir, who has been appointed guardian ad litem, 
to put himself in communication with the natural guardians and other 
friends, but the Court may refuse to go on with the suit if it should be of 
opinion that the nazir has been unavoidably prevented from making himself 
acquainted with the case against the minor. Ina suit against a minor 
residing in a Native State at a distance from the nazir of the Court, who 
was appointed guardian ad litem,and the nazir was prevented from conduct- 
ing the minor’s defence without incurring expense which the plaintiff refus- 
ed to pay, held that the Court, if it chose, might cancel] the appointment 
of the nazir as guardian ad litem under sec. 458 of the Civil Procedure Code 
(Act XIV of 1882).—I. L. R., 12 Bom. 553. 


The plaintiff, who was a minor, sued by her next friend (her husband) 
for the administration of her father Purshotam Ramjis estate. The defend- 
ants in the suit were the plaintiff’s mother, Nanbai, who wasthe widow 
and executrix of Purshotam Ramji, and one Burjorji, who had been appoint- 
ed by Nanbai to act for her during her absence on pilgrimage. The plaintiff 
alleged that Naubai was insane and unfitto manage the estate, and tha 
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Burjorji was mismanaging and wasting it. A receiver was appointed shortly 
after the filing of the suit. At the hearing the suit was dismissed as 
against Burjorji, and the Court ordered that his costs should be paid by 
the plaintiff’s next friend, being of opinion that he was the real actor in the 
suit, and thatit would be unfair to make the plaintiff’s estate bear the costs 
of proceedings in which she had no real voice. The Court was further of 
opinion that at the time the suit was field, Nanbai was not of unsound 
mind, but that she had subsequently become insane. The usual accounts 
were ordered to be taken as against Nanbai. The result of taking these 
accounts was that ber administration of the estate as executrix was found 
to be unimpeachable, and in December, 1883, the Court made an order 
directing that the next friend should pay the costs of the infant plaintiff. 
The next friend became insolvent, and his solicitors (the respondents) ob- 
tained an order from the Judge in chambers that the receiver should pay 
their costs out of the estate in his hands. The plaintiff appealed. The res- 
pondents contended that the plaintiff had adopted the suit, and that they 
had a lien for their costs—at any rate so far as they were incurred for the 
recovery and preservation of the estate :— Held, that the respondents were 
not entitled to be paid outofthe estate. The plaintiff had done no over 
act signifying her adoption of the snit, and the fact that she remained 
passive was consistent with her disapproval of it, as the decree did not 
immediately affect her, or require her to take action until the death of her 
mother Nanbai :—Held, also, that the property in the hands of the re- 
ceiver could not be held to have been recovered by means of the suit, as it 
appeared that the investments were of a perfectly legitimate nature ; that 
there was no cause for alarm with respect to the safety of the property, 
and that the suit, so faras it was basedon alleged danger to the estate, 
was quite uncalled for. It was argued for the respondents that the ap- 
pointment of a receiver preserved the estate from future risk arising from 
the fact that the executrix Nanbai was of unsound mind :—Held, that the 
mere fact that the appointment of a receiver would preserve the estate from 
a possible danger in the future, could not bring the case within the ordin- 
ary rule as to solicitor’s lien.—10 Bom. 248, 


The Civil Procedure Code does not authorize a Court to decree costs 
against the guardian of a defendant except in the case referred to in sec, 
458.—3 Madr. 263. 

See I. L. R., 5 Bom. 306, noted nnder section 443. 


459. If the guardian for the suit dies pending such 
Appointment in placeof Suit, or is removed by the Court, the 
guardian dyingpendentelite. Qourt shall appoint a new guardian in 
his place. 
Nort.—This section applies to Provincial Small Cause Courts, 
460. When the enforcement ofa decree is applied for 
Guardian ad litem of 2G ainst the heir or representative, being: 
minor representative ofde- a minor,of a deceased party, a guardian 
sensed judgment debtor for the suit of such minor shall be ap- 
pointed by the Court, and the decree-holder shall serve on 
such guardian notice of such application. 


Nore.—This section applies to Provincial Small Cause Courts. 
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461.* (1) A next friend or guar- 
Receipt by next friend ‘ 2 ° ] 
or guardian ad litem of dian for the suit, shall not, without the 
property under deciee for Jeave of the Court reccive any money or 
other moveable property on behalf of a 

minor, either— 
(a2) by way of compromise before decrce or order, or 
(4) under a decree or order in favour of the minor. 


‘© (2) Where the next friend or guardian for the suit has 
not been appointed or declared by competent authority to be 
guardian of the property of the minor, or, having been so 
appointed or declared, is under any disability known to the 
Court to receive the money or other moveable property, the 
Court shall, if it grants him leave to receive the property, re- 
quire such security and give such directions as will, in its 
opinion, sufficiently protect the property from waste and en- 
sure its proper application.” 

Notre.—This section applies to Pxovincial Small Cause Courts, 


462. No next friend or guardian for the suit shall, with- 
Next friend or guardian OUt the leaveof the Court, enter into an 
ad litem not tocompromise agreement or compromise on behalf of a 
withoutlepye: of Court: minor,with reference to the suit in which 
he acts as next friend or guardian. 


Any such agreement or compromise entered into without 
Compromise without leave the leave of the Court shall be voidable 
voidable. against all parties other than the minor. 


Notes. 
This section applies to Provincial Small Cause Courts. 


It was agreed by the defendants, who were majors, and by the father 
and guardian of a miaor defendant on his behalf, that one of the issues in 
a suitshould be determined under the Oatha Act, sec, 9, by the oath of the 
plaintiff. The oath was taken, and a decree was passed accordingly. Held 
that the minor defendant was bound by the consent of his guardian, since 
there was no evidence of fraud or gross negligence on the part of the latter, 
although the Court had not sanctioned the agreement under sec, 462, Civil 
Procedure Code.-—-I. L. R., 12 Madr, 483. 


An application to stay execution of and to set aside a decree, passed 
with the consent of the guardian of a minor defendant, for want of sanc- 
tion of the Court under sec. 462, Civil Procedure Cade, was rejected. Held 
no appeal lay against the order of rejection.—12 Madr, 503. 

Sec. 18 of the Minors’ Act, XX. of 1864, applies only to persons to 
whom a certificate has been granted under that Act. An assignment of a. 
mortgage, therefore, by a widow, acting as natural guardian of her minor 
son, but who has not obtained a certificate under the Act (XX. of 1264), ia 


# Substituted by Act VIII of 1890 (Guardians and Wards Act), sec. 58, cl. da, 
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not invalid because effected without the sanction of the Court. Wherea 
widow acting as natural guardian of her minor son assigned a mortgage 
which had been executed to her deceased husband for a consideration, a 
part of which was a sum due under a decree to the assignee, held that such 
an assigoment was not invalid under sec. 462 of the Civil Procedure Code 
(Act X. of 1877). Assaming that section to be applicable to the compro- 
mise of a decree, the circumstance that the compromise was voidable would 
only affect the consideration for the assignment by reducing its amount, 
The plaintiff sued, as assignee of a mortgage, to recover the debt due from 
the mortgagors personally and from the property mortgaged, The assignor 
was a Hindu widow, acting as natural guardian of her minor son. The 
consideration for the assignment was a sum of Ra. 68-9-0 due to the plain- 
tiff under a decree obtained by him and Rs. 30-7-0 cash paid. The lower 
Courts held that, as to the Rs. 68-9-0, the transaction really amounted to a 
satisfaction or adjustment of the decree under which it was due, and that as 
such adjustment had not been certified to the Court it was invalid; they 
further held that, the consideration for the assignment of the mortgage 
having so far failed, the assignment was without adequate consideration, 
and, therefore, they dismissed the suit, On appeal to the High Court, 
held that, although in ordinary cases it is the rule that where an assignee 
sues on his assignment and proves it, an adverse party cannot take the ob- 
jection that there was no consideration, yet that under the peculiar cir- 
cumstances of this case that rule did not apply. The mortgage-deed was 
assigned by a widow acting asthe natural guardian of a minor, and a great 
part of the consideration for the assignment had admittedly failed, confirm- 
ation of the decree which formed part of the consideration not having 
been certified to the Court, There was on the record no admission of the 
assignment by the assignor. It might be that the minor in a suit by his 
next friend or guardian appointed under Act XX of 1864 might dispute the 
assignment. The defendants in order to protect themselves had a right to 
call on the plaintiff to prove the assignment, and a Court ought in the in- 
terests of justice to see that they were so protected. The assignment was 
on behalf of a minor, and the person acting as his guardian had not admit- 
ted it, and it might be that even her admission would not be binding on him, 
since he was not a party to the suit. It was necessary that the point should be 
so tried and determined as to bind the minor, and to do that it was essential 
that he should be made a party to thesuit. The Court, therefore, reversed 
the decree of the lower Court, and remanded the case.—12 Bom. €86. 


The conditions of section 462 of the Civil Procedure Code, requiring 
the sanction of the Court to compromises entered into by the guardian 
ad litem of an infant suitor, are not sufficiently complied with by the Court 
passing a decree in the terms of a compromise presented by the guardian 
ad litem. A decree passed under such circumstances should be set aside.— 
3 Madr. 103. 


See. I. L. R., 15 Bom, 594, noted under sec. 11. 


4638. The provisions contained in sections 440 to 462 
Application of sections (both inclusive) shall, mutatis mutandis, 
440 to 462 to perzons of apply in the case of persons of unsound 
ee Serta mind, adjudged to be so under Act No. 
roe of 1858, or under any other law for the time being in 
orce. 
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Wotes. 

This section applies to Provincial Small Cause Courts, 

A guardian ad litem cannot be appointed under chapter xxxi, of the 
Code of Civil Procedure for a lunatic defendant to whom Act XXXV of 1858 
applies, until the defendant has been adjudged a lunatic under the provi- 
sions of the said Act.—I, L. R. 6 Madr. 380. 

See. I. L. R., 16 Bom, 132, noted under sec. 443. 


464. ‘Nothing in this Chapter applies to a Sovereign 
Princes and Chiefs and Prince or ruling Chief suing or being 
Wards of Court. sued in the name of his State or being 
sued, by direction of the Governor-General in Council or a 
Local Government, in the name of an agent or in any other 
name, or shall be construed to affect, orin any way derogate 
from, the provisions of any local law for the time being in 
force relating to suits by or against minors or by or against 
lunatics or other persons of unsound mind.’’* 
Notes. 


This section applies to Provincial Small Cause Courts. 

A Jain, who was subject to the Aliyasantana law, made a will, where- 
by he disposed of the property of bis family in favour of certain persons, 
and died. The plaintiff, a female, was the sole surviving member of the 
testator’s family, but it was admitted that she was, and for more than fifty 
years had been, a lunatic, though she bad not been declared to be so under 
Act XXXV of 1858 ; it appeared that her lunacy was not congenital. She 
sued, by the Collector of South Canara, the agent for the Court of Wards :— 
Held, (1) that the plaintiff was not excluded from inheritance by reason of 
lunacy under Aliyasantana law, and the will, in favour of the defendants, 
was invalid; (2) that the Court of Wards had power to take cognizance of 
the plaintiff’s case under Regulation V of 1804; (3) that although the 
Court of Wards should ordinarily obtain a declaration under Act XXXV 
of 1858 in cases where the lunacy of a ward is open to question their failure 
to do so in the present case was not fatal to the suit; (4) that Civil Pro- 
cedure Code, sec. 464, was accordingly applicable to the case; (5) that the 
appointment of the Collector, as guardian to the plaintiff, was legal and 
valid. In deciding what was the extent of the property which the plaintif€t 
was entitled to inherit under the above rulings, certain documents adduced 
as evidencing partition of the family property were held to evidence merely 
arrangements for separate enjoyment.—14 Madr, 289. 


CHAPTER XXXII. 
SuITS BY AND AGAINST Miuirary Men. 


465. When any officer or soldier actually serving the 
Officers or soldiers who Government in a military capacity 1s a 
cannot. obtain leave may party to a suit, and cannot obtain leave 
° of absence for the purpose of prosecut- 


* Snbstituted by Act VIII of 1890 (Guardian sand Wards Aot), sec. 58, cl. e. 
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ing or defending the suit in’ person, he may authorize any 
person to sue or defend in his stead. 


The authority shall be in writing, and shall be signed by 
the officer or soldier in the presence of (a) his commanding 
officer, or the next subordinate officer ifthe party be himself 
the commanding officer, or (6) where the officer, or soldier is 
serving in military staff employment, the head or other supe- 
rior officer of the office in which he is employed. Such com- 
manding or other officer shall countersign the authority, which 
shall be filed in Court. 

When so filed, the countersignature shall be sufficient 
proof that the authority was duly executed, and that the 
officer or soldier by whom it was granted could not obtain 
leave of absence for the purpose of prosecuting or defending 
the suit in person. 

Explanation. —In this chapter the expression ‘‘ command- 
ing officer’? means the officer in actual command for the time 
being of any regiment, corps, detachment, or depdét to which 
the officer or soldier belongs. 

Nors.—This section applies to Provincial Small Cause Courts. 
466. Any person authorized by an officer or a soldier 
Person 0 authorizea t0 prosecute ordefend a suit in his stead 
may act personally or ap- may prosecute or defend it in person in 
Pore the same manner as the officer or soldier 
could do if present ; or he may appoint a pleader to prosecute 
or defend the suit on behalf of such officer or soldier. 
Notre.—This section applies to Provincial Small Cause Courts. 
467. Processes served upon any person authorized by 
ervice on person so 20 Officer or a soldier, as in section 465, 
authorized, or on his pleas Or upon any pleader appointed as afore- 
det, 40702 BOLD EEyie: said by such person to act for, or on be- 
half of, such officer or soldier, shall be as effectual as if they 
had been served on the party in person or on his pleader. 
Nore.—This section applies to Provincial Small Cause Courts. 
468. When a soldier is a defendant, the Court shall send 
Bervice on officers and @ Copy of the summons to his command- 
soldiers. ing officer for the purpose of being served 
on him. 


The officer to whom such copy is sent, after causing it to 
be served on the person to whom it is addressed, if practic- 
able, shall return it to the Court with the written acknowledg- 
ment of such person endorsed thereon. 
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If, from any cause, the copy cannot be so served, it shall 
be returned to the Court by which it was sent, with infor- 
mation of the cause which has prevented the service. 

Notes. 

This section applies to Provincial Small Cause Courts. 

A sued a soldier to recover a debt not amounting to £30 :— Held, that 
the suit was cognizable by a Court of Small Causes. Semble,—The Com- 
manding Officer of the defendant is bound to cause the summons of the 
Small Cause Court to be served on bim.—l. L. R., 10 Madr. 319. 


469. | Repealed by the Cantonmenis Act (XIII of 1889), 
sec. 2 and 7 


CHAPTER XXXIII. 
INTERPLEADER. ; 

4'70. When two or more persons claim adversely to one 

When interpleader-avit another the same payment or property 

be instituted. from another person, whose only inter- 

est therein is that of a mere stakeholder, and who is ready to 

render it to the right owner, such stakeholder may institute 

a suit of interpleader against all the claimants for the pur- 

pose of obtaining a decision as to whom the payment or pro- 

perty should be made or delivered, and of obtaining indem- 
nity for himself : 

Provided that, if any suit is pending in which the rights 
of all parties can iter be decided, the stakeholder shall 
not institute a suit of interpleader. 

Note —This section applies to Provincial Small Cause Courta, 

4°71. In every suit of interpleader the plaint must, in 
addition to the other statements neces- 
sary for plaints, state— 

(2) that the plaintiff has no interest in the thing claimed 
otherwise than as a mere stakeholder ; 

(6> the claims made by the defendants severally ; and 

(c) that there is no collusion between the plaintiff and any 
of the defendants. 

Nore.—This section applies to Provincial Small] Cause Courts. 
472. When the thing claimed is capable of being paid 
Payment of thing claim. into Court or placed in the custody of 
ed into Court. the Court, the plaintiff must so pay or 
place it before he can be entitled to any order in the suit. 
Note —This section applies to Provincial Small Cause Courts. 
Pccsodane-ne Awe Woses 4173. At thefirst hearing the Court 
ing. may-—— 
159 


Plaint in such suit. 
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(a) declare that the plaintiff is discharged from all liabi- 
lity to the defendants in respect of the thing claimed, award. 
im his costs, and dismiss him from the suit ; 
or, if it thinks that justice or convenience so require, 
(6) retain all parties until the final disposal of the suit ; 
and, if it finds that the admissions of the parties or other 
evidence enable it, 


(¢) adjudicate the title to the thing claimed : or else it 
ma 

(d) direct the defendants to interplead one another by 
filing statements and entering into evidence for the purpose 
of bringing their respective claims before the Court, and shall 
adjudicate on such claims. 

Nots.— This section applies to Provincial Smal] Cause Courts, 


4°74. Nothing in this chapter shall be taken to enable 
When agents aud ten. &@gents to sue their principals, or tenants 
ante may institute inter- to sue their landlords, for the purpose 
pene aa of compelling them to interplead with 
any persons other than persons making claim through such 
principals or landlords. 
Ttlustration, 


(a) A deposits a box of jewels with B as hisagent. C alleges that the 
jewels were wrougfully obtained from him by A, and claims them from B, 
B cannot institute an interpleader-suit against A and C. 


(6) A deposits a box of jewels with B as his agent. He then writes 
to C for the purpose of making the jewels a security for a debt due from 
himself to C. A afterwards alleges that C’s debt is satisfied, and C alleges 
the contrary. Both claim the jewels from B. B may institute an inter- 
pleader.suit against A and C. 


Nore.—This section applies to Provincial Small Cause Courts. 


4°75- When the suit is properly instituted, the Court 
may provide for the plaintiff’s costs by 
giving him a charge on the thing claim- 
ed or in some other effectual way. 

Note.—This section applies to Provincial Small Cause Courts. 


476. If any of the defendants in an interpleader-suit 
Procedure where defend- 18 actually suing the stakeholder in res- 
ant is suing stakeholder. ect of the subject of such suit, the Court 
in which the suit against the stakeholder is pending shall, on 
being duly informed by the Court which passed the decree in 
the interpleader-suit in favour of the 
stakeholder that such decree has been 
passed, stay the proceedings as against him ; and his costs in 
the suit so stayed may be provided for in such suit ; but if, 


Charge of plaintiff's costs. 


Ccsts. 
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and so far as, they are not provided for in that suit, they may 
be added to his costs incurred in the interpleader-suit. 


PART IV. 
PROVISIONAL REMEDIES. 


CHAPTER XXXIV. 
Or ARREST AND ATTACHMENT BEFORE JUDGMENT. 
A.—Arrest before Judgment. 


4'°7'7. If at any stage of any suit, other than a suit for 
When plaintiff may apply the possession of immoveable property, 

that security be taken. the plaintiff satisfies the Court by affi- 
davit or otherwise— 

thatthe defendant, with intent to avoid or delay the 
plaintiff, or to avoid any process of the Court, or to obstruct 
or delay the execution of any decree that may be passed 
against him, 

(a) has absconded or left the jurisdiction of the Court, or 

(6) is about to abscond or to leave the jurisdiction of the 
Court, or 

(c) has disposed of or removed from the jurisdiction of 
the Court his property or any part thereof, or 

that the defendant is about to leave British India under 
circumstances affording reasonable probability that the plain- 
tiff will or may thereby be obstructed or delayed in the exe- 
cution of any decree that may be passed against the defend- 
ant in the suit, 


the plaintiff may apply to the Court that security be 
taken for the appearance of the defendant to answer any de- 
cree that may be passed against him im the suit. 
Notes, 


This section applies to Provincial Small Cause Courts (except as re- 
gards immoveable property). 

A suit was instituted against the master of a vessel for repairs done to 
his vessel and for hire of a dock in which the vessel had been. The master 
being about to leave the jurisdiction of the Court with his vessel, the plain- 
tiffs, under sec. 477 of the Code of Civil Procedure, applied for an order 
that the defendant should give security for his appearance to answer any 
decree that might be passed against him, and a rule was issued calling on 
him to show cause why such security should not be furnished. The defen- 
dant showed cause, and alleged that the amount claimed for the repairs 
was excessive, that the repairs were badly done, that the plaintiffs were 
not entitled to dock-hire, and that some of the repairs charged for had not 
been executed. He further counter-claimed for a large sum for demurrage 
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wing to the detention of his vessel and damages caused to it by the wrong- 
ful act of the plaintiffs. 1t was contended that, as the claim was ona cou- 
tested account which on the face of it was stated, but unsettled, on the 
principle of the Knglish authorities, the plaintiffs were not entitled to the 
order asked for, It was further contended that the suit was nota bona fide 
one, but brought merely to harass the defendant, and that for this reason 
security should not be ordered to be given. It was not disputed that the 
defendant had no domicile in this country, and that he was shortly leaving 
in his vessel in the ordinary course of his business. The Court found the 
plaintiffs were undoubtedly entitled to recover some amount on account of 
repairs, and that the mere fact that the plaintiffs added on to such a claim 
one of adisputable character did not goto show that the suit was nota 
bona fide one. Held that there is no authority for saying that the principles 
applied in England to the granting of writs ne exeat regno should be applied 
in this country ; and that the Court can only look to the provisions of the 
Code of Civil Procedure ; that when a person comes on business to this 
country in which he has no property or domicile, and euters into a contract 
with a person to do work in connection with that business, and which must 
be done before he leaves the country, and it is known he intends to leave 
as soon as the work ia completed, there is an implied understanding, if the 
work was done on his credit, that it should be paid for before he leaves, 
Held, also, that the case fell within the provisions of sec. 477 of the Code, 
and that the defendant should furnish security for his appearance while 
the suit was pending within a week in terms of sec, 479, such security to 
be for the amount of the claim —I. L. R., 14 Cal. 695. 
See I. L. R., 15 Bom. 160, noted under sec. 97, 

Oiiee total eupaatand: 4°78. If the Court, after examining the 
ant to show cause whyhe applicant, and making such further in- 
should not give security. vestigation as it thinks fit, is satisfied — 

that the defendant, with any such intent as aforesaid, 
(a) has absconded or left the jurisdiction of the Court, or 
(6) is about to abscond or to leave the jurisdiction of the 
Court, or 
(c) has disposed of or removed from the jurisdiction of 
the Court his property or any part thereof, or 
that the defendant is about to leave British India under 
the circumstances last aforesaid, 
the Court may issue a warrant to arrest the defendant 
and bring him before the Court to show cause why he shaquld 
not give security for his appearance. 
Nore.—This section applies, to Provincial Small Cause Courts (except 
as regards immoveable property). 
479. If the defendant fail to show such cause, the Court 

If defendant fail to show Shall order him either to deposit b 
cause, Court may orderhim Money or other property sufficient to 
pai or deposit or give answer the claim against him, orts give 

security for his appearance at any time 
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when called upon while the suit pending, and until execution 
or satisfaction of any decree that may be passed against him 
in the suit. 

The surety shall bind himself, in default of such appear- 
ance, to pay any sum of money which the defendant may be 
ordered to pay in the suit. 

Notes. 
This section applies to Provincial Small Cause Courts (except as re- 


gards immoveable property). 
See I. L. R., 14 Cal. 695, noted under sec. 477. 


480. The surety for the appearance of the defendant 
may at any time apply to the Court in 
which he became such surety to be dis- 
charged from his obligation. 

On such application being made, the Court shall summon 
the defendant to appear, or, if it thinks fit, may issue a war- 
rant for his arrest 1n the first instance. 

On the appearance of the defendant pursuant to the sum- 
mons or warrant, or on his voluntary surrender, the Court 
shall direct the surety to be discharged from his obligation, 
and shall call upon the defendant to find fresh security. 

Nore.—This section applies to Provincial Small Cause Courts (except 
as regards impoveable property). 

481. If the defendant fail to comply with any order 

Procedure where defena- Under section 479 or section 480, the 
ant fails to give security Court may commit him to jail until the 
a a et de decision of the suit, or, if judgment be 
given against the defendant, until the execution of the decree : 
Provided that no person shall be imprisoned under this see- 
tion in any case for a longer period than six months, nor for 
a longer period than six weeks when the amount or value of 
the subject-matter of the suit does not exceed fifty rupees: 

Provided that no person shall be detained 1n prison under 
this section after he has complied with such order. 

Notes. 

This section applies to Provincial Small Cause Courts (except as re- 
gards immoveable property). 

A Judge of a Small Cause Court in the mofussil can direct the Jailor to 
bring up before the Court, at the hearing of the suit, a defendunt commit- 
ted to custody, under sec. 78 of Act VIII. of 1859, without having recourse 
to the Procedure under Act, XV of 1869.—5 B. L. B., 215; 13 W. R., 278. 


See I. L. R., 7 Bom. 431, noted under sec. 342, 
Rupeistende cf defend: 482. The provisions of section 339 
ante arrested. as to allowances payable for the subsis- 


Procedure in case of ap- 
by surety to be 
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tence of judgment-debtors shall apply toall defendants arres- 
ted under this chapter. 

Notse.—This section applies to Provincial Small Cause Courts (except 
as regards immoveable property.) 


B.—Aittachment before Judgment. 


483. If at any stage of any suit, the plaintiff satisfies 
Application before judg- the Court by affidavit or otherwise that 
ment fos eecmtTy gators the defendant, with intent to obstruct 
and, in default; vrattach. oF delay the execution of any decree that 
ment of property. may be passed against him, 
(a) is about to dispose of the whole or any part of his 
property, or to remove the same from the jurisdiction of the 
Court in which the suit is pending, or 


(6) has quitted the jurisdiction of the Court, leaving 
therein property belonging to him, 

the plaintiff may apply to the Court to call upon the de- 
fendant to furnish security to satisfy any decree that may be 
passed against him in such suit, and, on his failing to give 
such security, to direct that any portion of his property with- 
in the j unisdiotion of the Court shall be attached until the fur- 
ther order of the Court. 

The application shall, unless the Court otherwjse directs, 
specify the property required to be at- 
tached, and the estimated value thereof. 

Notes. 


This section applies to Provincial Sma]l Oause Courts (except as re- 
gards immoveable property). 


The words in sec. 81 of Act VIII. of 1859, ‘“‘where the defendant is 
about to dispose of his property or any part thereof” &c., refer only to pro- 
perty within the jurisdiction of the Court where the suit is pending ; there- 
fore, where an order under that section by the first Subordinate Judge of 


Contents of application. 


the 24-Percnunnaag in ‘raanart nf nenanante F- O-1-—11- 


it. In 

, ly ~ vow mew cw wwe wv ave At, LY. GOV. 
A and B obtained a decree for possession of land against C. On their 
proceeding to execute their decree, D, who was in possession, presented a 
tition to the Munsif, complaining that they were thereby attempting un- 
awfully to interfere with his possession. The case was tried, on remand 
from the Jndve. as a suit under the provisions of sec, 229 Voip, waue on 
the 17th idem. P and Co. were, on the 20th idem, adjudicated insolvents 
on the petition of the Agra Bank, and on the same day a vesting order was 
made vesting the estate and effects of the insolvents in the Official Assignee. 
An application was made on behalf of the Official Assignee for an order 
directing the release of the attached property on the ground that the Official 
Assignee’s claim under the vesting order was entitled to priority..The High 
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Court ordered the prohibitory order to be set aside, and,the property there- 
under to be released.—12 B. L. R., App. 1}. 


The words “‘ any portion of his property” in the latter part of sec. 483 
of the Code of Civil Procedure, 1877, mean any portion of the property of 
the defendant which is within the jurisdiction of the Court in which the 
suit is pending.—l C. L. R, 336. 

Before proceeding under sec. 483 of the Civil Procedure Code to attach: 
property,the Court should be thoroughly satisfied that the defendant is really 
disposing of his property with intent to obstruct or delay the execution of 
any decree that may be passed against him.—13 C. L. R, 356. 

Under the provisions of secs. 483 and 484 of the Code of Civil Procedure, 
1882, property of the defendant, which is not within the jurisdiction of the 
Court, cannot be attached before judgment.—I. L. R, 8 Madr. 20. 

See I. L. BR, 17 Cal. 436, noted under sec. 278; 10 Al. 506, noted under. 
sec. S311. 

484. If the Court, after examining the applicant, and 

Court may call on de. Making any further investigation which 
fendant to furnish security it thinks fit, is satisfied that the defend- 
eS ene: ant is about to dispose of or remove his 
property with intent to obstruct or delay the execution of any 
decree that may be passed against him in the suit, or that he 
has, with such intent, quitted the jurisdiction of the Court, 
leaving therein property belonging to him, the Court may re- 
quire him, within a time to be fixed by the Court, either to 
furnish security, in such sum as may be specified in the order, 
to produce and place atthe disposal of the Court, when re- 
quired, the said property or the value of the same, or such 
portion thereof as may be sufficient to satisfy the decree, or 
to appear and show cause why he should not furnish security. 

‘The Court may also, in the order, direct the conditional 
attachment of the whole or any portion of the property speci- 
fied in the application. 

Notes. 

This section applies to Provincial Small Cause Courts (except as regards 
immoveable property). 

The title of the official assignee of an insolvent debtor under Act 11 
and 12 Vic., c. 21 (the Indian Insolvent Act), is preferable to that of a cre- 
ditor of the insolvent who before the vesting order has obtained an order. 
for attachment before judgment under secs. 83 and 84 of the Civil Proce- 
dure Code in respect of the property comprised in such attachment, The 
effect of attachment before judgment is tosecure that the property attached 
shall be forthcoming at the time of pronouncing the decree, to abide what- 
ever order the Court shall make upon it.—1 Bom. H. C. B., (O. C.) 224. 

The defendants were, on the 10th of March 1881, called upon, under 
sec. 484 of the Civil Procedure Code (Act X of 1877), to furnish secarity 
for the satisfaction of a decree that the plaintiff might obtain against them, 
or to show cause, on the 2Sth March 1831, why security should not be fur- 
nished, To this direction the order was appointed, which is provided by 
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the form at the end of the Code of Civil Procedure, for a provisional at- 
tachment under sec. 484. The defendants, to avoid the attachment, gave 
security on the 12th March 1881 for satisfaction of the decree, and the at- 
tachment was not carried out. On the 28th March 1881, they showed cause 
why security should not be farnished ; but the Subordinate Judge, as secu- 
rity had been furnished, thought the matter was at an end, and that he 
could not cancel the security-bond. Held that the Subordinate Judge was 
wrong; the security so given was really not the security expressly pro- 
vided under sec. 484, and did not preclude the defendants from showing 
cause why no security should be farnished.—I. L. R., 5 Bom. 643. 


485. If the defendant fail to show cause why he should 
Attachment if canee uot NOt furnish security, or fail to furnish 
shown or security nct fur- the security required, within the time 
pane fixed by the Court, the Court may order 
that the property specified in the application, or such portion 
thereof as appears sufficient to satisfy any decree which may 
be passed in the suit, shall be attached. 
If the defendant show such cause or furnish the required 
Withdrawal of attach- security, and the property specified in 
ment. the application or any portion of it has 
been attached, the Court shall order the attachment to be 
withdrawn. 
Notes. 
This section applies to Provincial Small Cause Courts (except as regards 


immoveable property). 
See I. L. R., 14 Al. 162, noted under sec. 268. 


Mode of making attach- 486. The attachment shall be made 
ment. in the manner herein provided for the 
attachment of property in execution of a decree for money. 

Nore.—See I. L. B., 14 Al. 162, noted under sec. 268. 
487. Ifany claim be preferred to the property attached 

Investigation of claims before judgment, such claim shall be in- 
to property attached be- vestigated in the manner hereinbefore 
a ao aa provided for the investigation of claims 
to property attached in execution of a decree for money. 

Norg.—This section applies to Provincial Small Cause Courts (except 
as regards immoveable property). 
488. When an order of attachment before judgment is 

Removal of attachment Passed, the Court which passed the order 
when secnrity furnished shall remove the attachment whenever 
or suit dismissed, = ~——s the defendant furnishes the security re- 
quired, together with security for the costs of the attachment, 
or when the suit’is dismissed. 

Noi r.—This section applies-to Provincial Small Cange Courts (except 
as regards immoveable property). 
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489. Attachment before judgment shall not affect the 
aiaatichen bec aeet rights, existing prior to the attachment, 
rights BE. strangers, or bar of persons not parties to the suit, nor bar 
decree-holder from apply- any person holding a decree against the 
ane Rese defendant from applying for the sale of 
the property under attachment in execution of such decree. ~ 
Notes. 


This section applies to Provincial Small Cause Courts (except as re- 
gards immoveable property). 


Sec. 89 of the Code of Civil Procedure renders an attachment before 
judgment ineffectual as a bar to process of execution against the property 
attached in satisfaction of a decree in another suit, whether obtained 
before or after the attachment,—6 M. H. C. R,, 135. 

490. Where property is under attachment by virtue of 
Pesuenty attached ander the provisions of this chapter, and a 
chapter not to bere-attach- decree is given in favour of the plain- 
ed in execation of decree. tiff it shall not be necessary to re-attach 
the property in execution of such decree. 


Note,—This section applies to Provincial Small Cause Courts (except 
as regards immoveable property.) 


C.— Compensation for improper Arrests or Attachments. 


491. If, inany suit in which an arrest or attachment has 
Compensation for obtain. been effected, it appears to the Court 
ing arrest or attachment that such arrest or attachment was ap- 
ep neni cre neenounee: plied for an insufficient grounds, 
or if the suit of the plaintiff fails, and it appears to the 
Court that there was no probable ground for instituting the 
sult, 
the Court may, on the application of the defendant, 
award against the plaintiff in its decree such amount, not ex- 
ceeding one thousand rupees, as 1t deems a reasonable com- 
deeeern to the defendant for the expense or injury caused to 
im by the arrest or attachment : 
Provided that the Court shall not award under this sec- 
pan tion a larger amount than it might de- 
roviso. ° ° ° 
cree in a suit for compel “i1on. 


An award under this section shall bar any suit for com- 
pensation in respect of such arrest or attachment. 
Notes. 


This section applies to Provincial Small Cause Courts (except as re- 
gards immoveable property), 


The omission to apply for compensation under sec. 88, Act VIII. of 
‘1859 (assuming that section to be applicable to the present case), does not 
160 
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ular suit for compensation for illegal] attachment ; and the fact 
that security was vot given, by which release of the property might have 
been obtained, does not affect the right of suit for the improper attachment. 
Farther that, under the circumstances, the attachment being needless and 
uvjustifiable, and without due authority of law, the award of damages was 
fair and unquestionable.—1 Agra H. C. R., 104. 
See I. L. R., 15 Bom. 160, noted under sec. 97, 


‘bar a reg 





CHAPTER XXXV. 
Or TEMPORARY INJUNCTIONS AND INTERLOCUTORY ORDERS. 


A.—Temporary Injunctions. 


Cases in which temporary 492. Ifin any suit it is proved by 
injunction may be granted. gffidavit or otherwise— 

(a) that any property in dispute in a suit is in danger of 
being wasted, damaged, or alienated by any party to the suit, 
or wrongfully sold in execution of a decree, or 

(5) that the defendant threatens, or is about, to remove 
or dispose of his property with intent to defraud his creditors. 


the Court may, by order, grant a temporary injunction 
to restrain such act, or give such other order, for the purpose 
of staying and preventing the wasting, damaging, alienation, 
sale, removal, or disposition of the property, as the Court 
thinks fit, or refuse such injunction or other order. 
Wotes. 


An appeal was preferred against an order granting an injunction under 
sec. 92 of the Code of Civil Procedure for the purpose of stopping the 
execution-proceedings in respect of certain immoveable property which had 
been attached with a view to sale in execution of a decree obtained by R 
against N. Upon the attachment of the property, S put forward a claim. 
That claim was refused, and, as provided by seo. 246, S immediately brought 
® suit against KR to establish his right, and it waa in this suit that the order 
now complained of was made, The injunction was one restraining the 
defendant, R, from executing his decree. N was subsequently madea party 
to the suit. R appealed to the High Court against the order granting the 
injunction. Held that the provisions of sec. 92 did not justify the issue of 
the injunction, It could not be said that the property was in danger of 
being wasted, damaged, or alienated by R, nor has the property been iu his 
possession. The proper course should have been for S to present a petition 
to the lower Court for a postponement of the sale, the attachment continuing. 
The High Court therefore ordered that the injunction be dissolved, and 
that the application should be dealt with as if it were made in the execution- 
proceedings, and that an order should be entered on those proceedings 
staying the sale pending the suit which had been commenced, provided al- 
ways that it should be competent to R, in case of any under delay in prose- 
cuting the suit, to make a further application to the Court for an immediate 
sale.—11 B,L. R., App. 27 ; 20 W. R., 11; 24 W. R., 70. 

The plaintiffs being in possession of a certain mud-dock used for docking 
and repairing vessels, and being threatened by the defendants with a sui, 
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to eject them therefrom, saed for specific performance of an alleged agree- 
ment between themselves and the defendants, under which they were, on 
certain terms, entitled to the use and occupation of the dock until the 
repairs of two of their vessels were completed ; und for an injunction to 
restrain the defendants from ejecting them until the completion of the 
repairs. In support of an application for an interim injuction to restrain 
the defendants from taking proceedings to eject the plaintiffs until their 
suit had been heard, the affidavits of the plaintiffs stated that on the 
faith of the agreement one of their steamers had been docked and taken to 
pieces ; that the repairs could not be finished for a considerable time, and 
that the vessel could not be removed from the dock without great loss and 
irreparable injury to them. The affidavits of the defendants denied the 
making of the agreement alleged by the plaintiffs, and set forth another 
agreement, under which they alleged the plaintiffs had been in possession 
of the dovk, and which agreement having come to an end they were en- 
titled to eject the plaintiffs ; they didnot deny the loss to the plaintiffs 
which wouid be the result of moving the vessel before the repairs were com- 
pleted, nor did they allege any delay in making the repairs, but they sub- 
mitted that such loss would be the consequence of the plaintiffs’ own act in 
docking their vessel without any final agreement having been come to bet- 
ween the parties. The dock was situated in the district of Hooghly, and 
the defendants’ suit for possession, unless transferred to the High Court, 
would be tried in the Hooghly Court. There were facts which in the opinion 
of the Court went to show that the plaintiffs’ had acted bona fide. Held (per 
Markey. J.), on the above facts, that inasmuch as the plaintiff’? statements, 
if true, raised a fair and substantial question for decision as to the rights 
of the parties, and looking to the inconvenience of allowing the same 
matter to be litigated simultaneously in different Courts between the same 
parties, the plaintiffs were entitled to an interim injunction restraining the 
defendants from bringing their suit until the plaintiffs’ suit was heard. 
Semble.—An inierim injunction may issue, although there is a contradiction 
on the facts, On appeal the Court was of opinion that, under the circumstan- 
ces, there wasan equity which entitled the plaintiffs to be kept inquiet and 
undisturbed possession of the dock until the repairs were completed ; and 
confirmed the order for an interim injunction, bat modified it by restraining 
the defendants, not from bringing their suit, but merely from executing any 
decree they might obtain therein until the plaintiffs should have had a rea- 
sonable time to complete the repairs of their vessel. Althoughb,by the Letters 
Patent of 1865, the provisions of Act VIII. of 1859 were not expressly made 
applicable to the High Court, as was done by the Letters Patent of 1862— 
semble, the order granting the injuuction was an order under sec. 92, Act 
VIII of 1859, and therefore an appeal lay under sec. 94.—14 B. L, R., 352. 

An appeal will not lie against an order refusing to appoint a receiver 
under Act VIII. of 1859, sec. 92.—1 M. H. C. R., 129. 

Where a plaintiff has not brought his suit or applied for an injunction 
at the earliest opportunity, but has waited till the building complained of 
by him has been completed, and then asks the Court to have it removed, a 
mandatory injunction will not generally be granted, although there might 
be cases where it would bo granted. Mere notice not to continue building 
go as to obstruct a plaintiff's rights is not, when not followed by legal pro- 
ceedings, a sufficiently special circumstance for granting such relief. Jam- 
nadas Shankarlal v. Atmaram Flarjivan (I. L. R., 2 Bom. 138) referred to. 
The law regarding relief by mandatory injunction explained,—TI. L. R., 16 


Cal, 252. 
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An objection made under sec. 278 of the Civil Procedure Code to the 
attachment in execution of a decree of a mortgage-bond of which the ob- 
jector claimed to be the assignee from the judgment-debtors under an in- 
astrument dated prior to the attachment was disallowed ; and the objector 
then brought two suits against the decree-holder and ths judgment-debtors, 
in which he claimed (a) a declaration of his right to the bond, and (b) to 
recover a sam of money from the judgment-debtora on the basis of the 
assignment. The first Court dismissed both suits, on the ground that the 
alleged assignment was a collusive transaction entered into after the attach- 
ment between the objector and the judgment-debtors for the purpose of de- 
feating the attachment. Pending an appeal to the High Court, the objec- 
tor applied to that Court for a temporary injunction under sec. 492 of the 
Code, restraining the decree-holder from bringing the bond to sale in exe- 
cution of the decree. Held that, although in such cases the provisions of 
sec. 492 should be applied with the greatest care, one of the objects of the 
Legislature in passing that section was to guard as far as possible against 
multiplicity of suits, and as many complications probably resulting in fur- 
ther litigation were likely to arise if the decree-holder were allowed to pro- 
ceed with the execntion-sale, and no practical injury to any one would be 
caused by restraining her from so doing until the decision of the appeal, a 
temporary injunction should be granted, subject to security being given by 
the appellant.—10 Al. 80., 

A claim by R to certain property which had been attached by B in the 
course of execution- proceedings in the Court of the First Subordinate Judge 
of Dacca having been rejected, R instituted a suit in the Court of the 
Second Subordinate Judge to establish his title tothe property. In that 
suit he applied to the Court in which his suit was brought for an injunc- 
tion under sec. 492 to stay the sale of the property attached by B in the 
execution proceedings; but that application was rejected, and R thereupon 
applied for and obtained from the Court of the First Subordinate Judge an 
order staying the sale of the attached property until the hearing of the suit 
brought by him to establish his right to it :—Held,in anapplication under 
sec. 622 of the Code, to set the latter order aside, that sec. 492 of the Code 
of 1&82 has, and was intended to bave, a wider application than sec, 92 of 
Act VIII of 1859 had, and provides a remedy where property is “in danger 
of being wrongfully sold ;” if the circumstances justified it, an order could 
have been obtained under that section from the Court of the Second Sub- 
ordinate Judge to stay the sale. There being this alteration in the law, 
and such a 1emedy provided and no express provision in the Code for stay 
of execution by a Court executing a decree on the application of athird 
party, the order of the First Subordinate Judge was made witbout juris- 
diction, and should be set aside. —12 Cal], 515. 


Where a Court madean order granting a temporary injunction under 
aco, 492, without directing notice of the application for injunction to be issued 
to the other side, and its order directing stay of sale of property in execution 
was passed e2-parte, without the other side being given an opportunity to 
show cause, held that the order was irregular. Where ancestral property 
waa attached in execution of a decree, and a son of the judgment-debtor 
instituted a suit to establish his right to the property, and made an appli- 
ention for a temporary injunction directing stay of sale pending the decision 
oi the suit, held that, inasmuch as what was advertised to be sold was the 
rights and interests of the plaintiff's father in the property, and it could 
not be said that the property was being “wrongfully sold in execution of a 
decrie,”’ and the application onthe face of it disclosed no sufficient ground 
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to warrant an order under sec, 492 of the Civil Procedare Code being made 

as prayed, the temporary injunction ought not to have been granted.—7 

Al. 550, 
Notes. 


The effect of a temporary injunction granted under sec. 492 (b) of the 
Civil Procedure Code is not to make a subsequent mortgage of tho property 
in question illegal and void, within the meaning of sec, 24 of the Contract 
Act (IX of 1872). Such a penalty must not be read into sec, 493, which 
rn otherwise for the breach of an injunction granted under sec. 492.—9 

493. In any suit for restraining the defendant from 

Injuactionto restrain ree COMmitting a breach of contract or other 
petition or continuance of injury, whether compensation be claim- 
niceer ed in the suit or not, the plaintiff may, 
at any time after the commencement of the suit, and either 
before or after judgment, apply to the Court for a temporary 
injunction to restrain the defendant from committing the 
breach of contract or injury complained of, or any breach of 
contract or injury of a like kind arising out of the same con- 
tract or relating tothe same property or right. 

The Court may, by order, grant such injunction on such 
terms as to the duration of the injunction, keeping an account, 
giving security, or otherwise, as the Court thinks fit, or refuse 
the same. 

In case of disobedience, an injunction granted under this 
section or section 492 may be enforced by the imprisonment 
of the defendant for a term not exceeding six months, or the 
attachment of his property, or both. 

No attachment under this section shall remain in force 
for more than one year, at the end of which time, if the de- 
fendant has not obeyed the injunction, the property attached 
may be sold, and out of the proceeds the Court may award 
to the plaintiff such compensation as it thinks fit, and may 
pay the balance (if any) to the defendant. 

Note.—See I. L. R., 9 Al. 497, noted under sec, 492. 


494. The Court shall in all cases, except where it ap- 
Before granting injunce Pears that the object of granting the in- 
tion, Court to direct notice Junction would be defeated by the delay, 
ao Opes te ner ys: before granting an injunction, direct 
notice of the application for the same to be given to the oppo- 
site party. 
Notes, 


A petition praying for a temporary injunction in a suit was presented 
by the plaintiff in a Subordinate Court. The Judge refused to pass orders 
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on it without hearing the defendants, and ordered notice to issue to them. 
The plaintiff appealed to the District Judge who granted the injunction 
prayed for, Held that no appeal lay from the Subordinate Court, and that 
the District Judge had purported to exercise a jurisdiction not vested in 
him by law.—I. L. R., 12 Madr. 186. 
495. An injunction directed to a Corporation or public 
Injunction to Corporae Company is binding, not only on the 
tion binding on itsmem- Corporation or Company itself, but also 
persons ea on all members and officers of the Cor- 
poration or Company whose personal action it seeks to res- 
train. 
496. Any order for an injunction may be discharged, 
Order fortinjunction may OF Varied, or set aside by the Court, on 
be discharged, varied, or application made thereto by any party 
acu Smee: dissatisfied with such order. 


497. If it appears to the Court that an injunction which 
Compensation to defend- jt has granted was applied for on in- 

ant for issue of injunction ° 
on ineuffcient grounds. sufficient grounds, or 

if, after the issue of the injunction, the suit is dismissed, 
or judgment is given against the plaintiff by default or other- 
wise, and it appears to the Court that there was no probable 
ground for instituting the suit, 

the Court may, on the application of the defendant, 
award against the plaintiff in its decree such sum, not exceed- 
ing one thousand rupees, as it deems a reasonable compensa- 
tion to the defendant, for the expense or injury caused to him 
by the issue of the injunction : 

Provided that the Court shall not award under this sec- 

pees tion a larger amount than it might de- 
roviso. ° ° ° 
cree in a suit for compensation. 

An award under this section shall bar any suit for com- 

pensation in respect of the issue of the injunction. 
B.—AInterlocutory Orders. 


498. The Court may, on the application of any party 
Power to order interim to a suit, order the sale, by any person 
' of perishable articles. ny amedin such order, and in such man- 
mer, and on such terms as it thinks fit, of any moveable pro- 
perty being the subject of such suit, which his subject to 
speedy and natural decay. 
Power to make order for 499. The Court ma , on the ap- 
eae faa ts sacar plication of any party to at. and on 


entry, taking of sampler, such terms as it thinks fit, 
and experiments. 
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; (2) make an order for the detention, preservation, or 
inspection of any property being the subject of such suit ; 


(4) forall or any of the purposes aforesaid, authorize 
any person to enter upon or into any land or building in the 
possession of any other party to such suit ; and 

(ec) for all or any of the purposes aforesaid, authorized any 
samples to be taken, or any observation to be made, or experi- 
ment to be tried, which may seem necessary or expedient for 
the purpose of obtaining full information or evidence. 

The provisions hereinbefore contained as to execution 
of process shall apply, wtatis mutandis, to persons authorized 


to enter under this section. 
Note. 

An application for an order under sec. 499 of the Code of Civil Pro- 
cedure can only be made by a plaintiff after summons has been served, and 
after reasonable notice of the intention to apply for a order has been 

281. 


given in writing to the defendant.—I. L. R., 7 Madr. 


500. An application by the plaintiff for an order under 


section 498 or section 499 may be made 


Applications for such : < ae 
orders to be after notice. after notice in writing to the defendant 


at any time after service of the summons. 
An application by the defendant for a like order may be 
made after notice in writing to the plaintiff, and at any time 


after the applicant has appeared. 
501. When land paying revenue to Government, or a 
tenure liable to sale, is the subject of a 


When party may be put comes i a 
in immediate poseession of suit, if the party in possession of such 
pAb EDS Bab Oh OF Bales land or tenure neglects to pay the Gov- 


ernment-revenue or the rent due to the proprietor of the 
tenure, as the case may be, and such land or tenure is conse- 
quently ordered to be sold, any other party to the suit claim- 
ing to have an interest in such land or tenure may, upon pay- 
ment of the revenue or rent due previously to the sale (and 
with or without security at the discretion of the Court), be 
put in immediate possession of the land or tenure ; 

| and the Court in its decree may award against the de- 
faulter the amount so paid, with interest thereupon at such 
rate as the Court thinks fit, or may charge the amount so paid, 
with interest thereupon at such rate as the Court orders, in 
any adjustment of accounts wbich may be directed in the de- 


eree passed in the suit. 
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502. When the subject-matter of a suit is money or some 
Deposit of movey, &c., Other thing capable of delivery, and an 
in Court. party thereto admits that he holds suc 
money or other thing as a trustee for another party, or that 
it belongs or is due to another party, the Court may order 
the same to be deposited in Court or delivered to such last- 
named party, with or without security, subject to the further 
direction of the Court. 


CHAPTER XXXVPf. 
APPOINTMENT OF RECEIVERS: 


508. Whenever it appears to the Court to be necessary 
Power of Court to ap» for the realization, preservation, or bet- 

point Receivers. ter custody or management of any pro- 
perty, moveable or immoveable, the subject of a suit, or 
under attachment, the Court may, by order— 

(a) appoint a Receiver of such property, 

and, if need be, 

(5) remove the person in whose possession or custody 
the property may be from the possession or custody thereof ; 

(c) commit the same to the custody or management of 
such Receiver; and 

(d@) grant to such Receiver such fee or commission on 
the rents and profits of the property by. way of remuneration 
‘fas the Court thinks fit,”* and all such powers as to bringing 
anddefending suits, and for the realization, management, pro- 
tection, preservation, and improvement of the property, the 
collection of the rents and profits thereof, the application and 
disposal of such rents and profits, and the execution of instru- 
ments in writing, as the owner himself has, or such of those 
powers as the Court thinks fit. 


Receiver’s liabilities. Every Receiver so appointed shall— 


(e) give such security (if any) as the Court thinks fit duly 
to account for what he shall receive in respect of the property; 


(f/) pass his accounts at such periods and in such form as 
the Court directs; 


(g) pay the balance due from him thereon as the Court 
directs; and 


(4) be responsible for any loss occasioned to the proper- 
ty by his wilful default or gross negligence. 


* The words quoted have been inserted by Act VII of 1888, sec. 42. 
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Nothing in the section authorizes the Court to remove 
from the possession or custody of property under attachment 
any person whom the parties to the suit, or some or one of 
them, have or has not a present right so to remove. : 


No tes. 

This section applies to Provincial Small Cause Courts. 

An appeal lies from an order passed under sec, 243 of Act VIII of 
1859, postponing the sale of the property attached in order to enable the 
judgment-debtor to raise the amount of the decree against him (Jackson, 
J., dissenting).—_1B.L R.,(F. B.) 7; 10 W. R., (F. B.) 5. 

The fact of the judgment-debtor’s possessing properties other than the 
one attached is no ground for rejecting au application, under sec. 243, Act, 
VIII of 1859, for the appointment of a manager. To save a particular pro- 
perty from sale, a judgment-debtor must shew the value and condition of 
other properties in her possession, and the Judge must consider how and by 
whatarrangement such a disposal of different portions of such property 
may be made, so as to avoid the sale of the property already attached.— 
3 B. L. R., App. 107; 12 W. R., 66. 

The receiver in asuit is nothing more than the hand of the Court for 
the purpose of holding the property of the litigants whenever it is neces- 
sary that it should be kept in the grasp of the Court, in order to preserve 
the subject-matter of the suit pendente lite; and the possession of the re- 
ceiver is simply the possession of the Court, He has no personal rights in 
the property, nor can he take any steps with regard to it without the sanc.- 
tion of the Court. If it is necessary for him to take action of any sort, he 
should be put in motion by the Court on the application of the parties to 
the suit ; and whatever he rightly does with regard to the property, he does 
simply as the agent of the owners of the property. Where the reciever ina 
suit had, by order of Court, sold certain property in the suit, and had exe- 
cuted the contract of salein his own name, a plaint praying for specific 
performance against the purchaser for refusing to complete the contract was 
admitted with the receiver as co-plaintiff, he having obtained leave to sue. 
—6 B. L. B., 486. 

Wherea duly ‘appointed manager is in charge of property belonging 
to a judgment-debtor, and the judgment-debtor applies that other proper- 
ties should also be placed in the manager’s charge, it is necessary that the 
property already in the manager’s charge should be attached before he ig 
appointed to take charge of the other properties. The rule of Court 
of llth July 1871 does not limit to two years the time for whicha manager 
should be appointed ; but the Judge should exercise a proper discretion in 
the matter.—8. B. L. R., App. 23 ; 16 W. R., 275; 17 W. B., 101. 


The plaintiff, resident in Calcutta, sued H, resident in Bombay, but 
carrying on business by his gomasta in Calcutta, and others resident in 
Bombay, to set aside a release, executed in Calcutta, of his interest in cer- 
tain property situate in Bombay, on the allegation that it had been obtain- 
ed from him by false representations made by H. The plaint prayed that 
the release might be declared void, and cancelled; that a certain inventory 
and account relating to the said property, which the plaintiff alleged he 
had been induced to file in Bombay by the false representations of H, 
might be declared not binding on the plaintiff; for an account; and for 
the appointment of a receiver. Held thatthe whole cause of action did not 
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@rise in Calcutta so as to enable the plaintiff to sue in Calcutta without 
leave of the Court under cl. 12 of the Letters Patent. The word ‘“ defen- 
dant” in that clause means all the defendants, if there are several defen- 
dants toa suit. It is not sufficient that one of the defendants should dwell 
or carry on business within the jurisdiction. An appeal lies from an order 
granting leave to the plaintiff to institute a suit under cl). 12 of the Letters 
Patent. Quere.—Whether the High Court at Calcutta can appoint a re- 
ceiver of property situate at Bombay P—13 B. L. R., 91; 21 W. B., 303. 

Numerous decrees had been obtained against the defendants, part of 
whose property consisted of a village which was attached in 1859. The 
village was under the management of the Collector, whom the Courts below 
treated as a manager put in under sec. 243 of the Code of Civil Procedure. 
The decree-holders received rateable shares in the net income of the village 
in liguidation of theit respective decrees. It appeared that it wonld take 
fifteen years to pay off the various decree-holders, The petitioner applied 
to the Civil Court for an attachment of the village in execution of his 
decree. The application was refased on the ground thatthe village was 
already under attachment in satisfaction of other decrees. Upon appeal 
the High Court ordered a sale of the village; the sale-proceeds to be dealt 
with in accordance with the proper provisions of the Code on the ground 
that it could never have been intended to give the Civil Courts for an in- 
definite length of time the management of the encumbered estates of the 
country, or to compel decree-bolders to submit to such an unreasonable 
delay as fifteen or twenty years before obtaining satisfaction of their 
decree. Quere.— Whether sec. 243 was intended to be applied to the case 
of more than a single decree-holder.—5 M. H. C. R., 272. 

Seo. 243 of the Civil Procedure Code does not authorize an order in 
the execution-department having the effect of staying the sale of certain 
property for one year.—2 N.-W. P. H.C. R., 1. 

A manager may be appointed by the Court under Act VIII. of 1859, 
sec. 243, without the consent of the decree-holder.— Marshall's Rep., 261 ; 
2 Hay’s Rep., 112. 

The Court has no power to order that the manager should, out of the 
proceeds of the estate, satisfy the claims of persons other than decree- 
holders.—Marshall’s Rep., 261; 2 Hay’s KRep., 112. 

A receiver appointed by order of the Supreme Court can only sue for 
possession, and has no right to question the title of a third party in a suit 
with respect to the property put under his management.—2 Hay’s Rep., 
395. 

The appointment of a receiver is a matter resting in the discretion of 
the Court. The powers of appointing a receiver conferred by sec, 503 of 
the Code of Civil Procedure must be exercised with a sound discretion; 
upon a view of the whole circumstances of the case, not merely the cir- 
cumstances which might make the appointment expedient for the protec- 
tion of the property, but all the circumstances connected with the right 
which is asserted, and has to be established. The Court will not interfere 
by appointing a receiver where aright is asserted to property in the poss 
session of a defendant claiming to hold it under a legal title, unless a 
strong case is made ont. Owen v. Homan (4 H. L. C.,997, 1032) Clayton 
wv. Attorney-General (Cooper’s cases, Vol. 1., p. 97) referred to.—I. L. R., 
15 Cal. 818. 

In a suit brought in 1880 by the widow of a deceased partner, to wind 
wpa partnership, the surviving partner was prohibited by the Conrt, at 
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the instance of the plaintiff, from collecting debts due to the frm’; but 
leave was given to apply for the recovery of debts which might become 
barred by limitation. After decree, on the application of the plaintiff, a 
recelver was appointed under sec. 503 to collect outstanding debts for the 
purpose of executing the decree, The receiver having sued in 1883 to re- 
cover a debt which was due to the firm in 1879, the suit was dismissed (1) 
on the ground that the appointment of a receiver after decree was ultra 
vires; (2) because the debt was barred by limitation :—Held (1) that the 
appointment of the receiver was valid ; (2) that under sec. 15 of the Limit-~ 
ation Act the suit was not barred.—8 Madr. 229. 


In 1879 a zemindar granted a lease of part of the zemindari for twenty 
years, reserving a rent of 18,000 rupees per‘annum. In 1881, the zemind- 
ari having been attached by a creditor, the zamindar granted a new lease, 
in perpetuity in lieu of the former lease, reserving a rent of Rs, 12,000 a 
year. <A receiver of the zemindari, having subsequently been appointed 
with full powers under the provisions of sec. 503, sued the lessee to recover 
rent at the rate reserved in the first lease from 1881. Held that the re- 
ceiver was entitled to recoyer the rent claimed, The provisions of sec. 503 
were intended to declare that the receiver, ia respect of all property which 
was or could be attached, had the powers of the owner as they existed at 
the time the property was brought under the orders of the Court by at- 
tachment, provided that they have not ceased by operation of law.—8 
Madr. 418. 


A zemindari was attached in execution of certain decrees against 
the zemindar, and the plaintiff was appointed receiver with full powers, 
under sec. 503 of the Code of Civil Procedure, to manage the zemindari. 
Before the appointment of the receiver, the zemindar had expended cer- 
tain sums at the defendants’ request to repair a tank for the irrigation’ 
of lands held by them in common with him, This suit was brought to: 
recover the sums so expended. It was objected that the receiver could not 
maintain the suit onthe ground that the sum sued for was neither the sub- 
ject of a suit against the zemindar, nor property attached iu execution ofa 
decree against him :— Held that the receiver could maintain the suit. It 
was also contended that the suit, whether viewed as one for contribution or 
upon a contract, was barred by limitation in respect of all payments made 
by the zemindar more than three years before the suit ; and, further, that 
the reciever could only sue the defendants severally for their proportionate 
shares of the sum claimed :— Held that the suit being for work and labour 
done at their request was not barred by limitation, and that the defendants 
were jointly and severally liable for the sum sued for.—9 Madr. 334, 


An order rejecting an application to appoint a receiver is an order pas- 
sed under sec. 503, and is therefore appealable under sec. 588, cl. 24] of 
the Code of Civil Procedure. Subramanyav. Appasami, (I. L. R., 6 Madr. 
355,) overruled.—10 Madr. 179. 


In a suit for partition of a joint estate the words “ property the sub- 
ject of a suit’? in sec. 503 of the Civil Procedure Code mean the whole joint 
estate. In such a case “ the owner” in sec. 503 (¢d) means the whole body 
of owners to whom the joint estate belongs. The Court has jurisdiction to 
place the whole of a joint estate out of which a plaintiff seeks to have 
his share partitioned in the hands of a receiver, and to order that a receiver 
so appointed shall be at liberty to raise money on the security of the whole 
of such joint estate. —17 Cal. 614. - 
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An order refusing to appoint a receiver under sec, 503 of the Code of 
Givil Procedure is not appealable.—6 Madr. 355. 

A servant of a firm, the business of which is being managed by a re- 
ceiver appointed under sec. 503 of the Code of Civil Procedure, 1877, has 
no preferential claim over the attaching creditor, on the assets of the firm 
for wages due before the appointment of the receiver.—6 Madr. 138, 

A manager appointed under sec. 243 of Act VIII of 1859 is appointed 
merely to collect rent and other receipts and profits of the land, to carry 
on the existing state of affairs as the proprietor himself had been doing, and 
Ae ai power to issue notice of enhancement.—-8 Cal. 719; 121 ©. 

.R., 13. 

No appeal lies from an order passed under sec. 505 of the Civil Pro- 
eedure Code by a Court subordinate to a District Court, submitting the 
mame of a person sought to be appointed a receiver, together with the 
grounds for the nomination, such being only a preliminary order or ex- 
pression of opinion, and not an order under sec. 503. Nor does an appeal 
hie from theorder of the District Court confirming such nomination, but 
the District Court ought, when the question is raised, to decide on the ne- 
eessity for the appointment of a receiver, the words “or pass such other 
erder as it thinks fit’ in see. 505 being sufficient to include that quesiion, 
and not merely to decide the fitness or otherwise of the person nominated 
to the office of receiver.—7 Cal. 719. 

The powers conferred by sec. 503 of the Civil Procedure Code are not 
to-be exercised as a matter of course, and it is not a reason for allowing an 
application fer the appointment of a receiver, that it can do no harm to ap- 
poinvtone. The diseretion given by that seetion is one that;should be used with 
the greatest care and caution. Because a plaintiff in his plaint makes 
violent and wholesale charges of waste and malversation against a defend- 
ant in possession of property as executor under a will or as the tenant for 
life, and upon this basis applies for a receiver to be appointed, itis not a 
necessary consequence that such appointment should be made. Held in this 
ease, where the sonsof a Hindu widow, in possession of her husband’s 
estate under awill, sued their mother, as reversioners under the will, for 
possession of the estate, on the ground of mismanagement and waste, and 
on the same grounds applied for the appointment of a receiver under sec. 
503 of the Civil Procedure Code, that areceiver had been appointed on in- 
sufficient grounds.—S Al. 556. 

See lI. L. R., 5 Bom. 45, noted wnder sec. 244; 11 Bom. 448, noted 


pnder section 267, ; 
504. Where the property is land paying revenue to 
: Gol Government, or land of which the reve- 


. When Oolleotor may be . 7 
appointed Receiver, nue has been assigned or redeemed, and 


the Court considers that the interests of those concerned will 
be promoted by the management of the Collector, ‘‘the Court 
may, with the consent of the Collector, appoint him”* to be 


receiver of such property. 
Note. 


This section applies to Provincial Small Cause Courts. 
See I. L. B., 7 Cal. 719, noted under sec, 503. 
* a noted have been substituted by the Civil Procedure Code Amend- 
ment a oe (VE of 1688 ), Bec. 43, for the words, ‘‘the Court may appoint the Collector’. 
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505. The powers conferred by this chapter shall be 
Courts empoweredunder €X€F cised only b High Courts and 
this chapter. District Courts: Provided that, when- 
ever the Judge of a Court subordinate to a District Court 
considers it expedient that a Receiver should be appointed in 
ay suit before him, he shall nominate such person as he con- 
siders fit for such appointment, and submit such person’s name, 
with the grounds for the nomination, to the District Court, 
and the District Court shall authorize such Judge to appoint 
eg person so nominated, or pass such other order as it thinks 
t. 
Notes. 
This section applies to Provincial Small Cause Courts. | 
SeeI. L. R,7 Cal. 719 & 10 Madr. 179, noted under see. 503, 


PART V. 
OF SPECIAL PROCEEDINGS. 





CHAPTER XXXVII. 
REFERENCE To ARBITRATION. 


506. If all the parties to a suit desire that any matter 
Parties to suit may ap- in difference between them in the suit be 
ply for order of reference. referred to arbitration, they may, at any 
time before judgment is pronounced, apply in person, or by 
their respective pleaders specially authorized in writing in 
this behalf, to the Court for an order of reference. 
Every such application shall be in writing, and shall 
state the particular matter sought to be referred. 


Notes. 

This section applies to Provincial Small Cause Courts. 

The subject of the suit before the Munsif was referred to arbitration. 
The Munsif set aside the award given by the arbitrators ; but, on appeal, 
the Judge reversed that decision, and gave judgment in accordance with 
the award. In special appeal, held ‘ it:ia unnecessary to enter into the 
grounds set forth in the petition of special appeal against the Judge’s decision, 
because it is manifest that the order of reference to arbitration is void. It 
appears that the application for this purpose was not concurred in by all 
the defendants, inasmuch as one defendant, who had substantial interest in 
the suit, did notapply. We think that there can'be no doubt that an appli- 
cation for arbitration, as provided by sec. 313 of Act VIII of 1859, must be 
made by all the parties who are materially interested ; and in this case, the 
reference, having been made to arbitration upon an application, not by all 
the parties, was wholly invalid, and must be set aside.’’—Per L. S. Jackson 
and GuLover, JJ.—Special Appeal, No. 371 of 1868, from Manbhoom, 16th 


Jaly 1868, 1 B. L. B., (S. N.) 10; 10 W.R., 71. | 


CIVIL PROCEDURE CODE. [Sec. 506. 


. " ¥& appears to me that the case of Nusserwanji Pestanji vr. Meer Mynu- 
din Khan, Wullud Mher Sodrudin Khan, Bahadoor, istbinding upon us ; and 
that, in conseqaence of no time having been fixed, in the order directing 
the award, for sending in the award, the award itself falls to the ground. 
We do not think that this is a mere technical objection. Sec. 318 of Act 
WHIl, of 1859 provides that ‘“‘ an award shall not be liable to be set aside, 
only by reason of its not having been completed within the period allowed 
by the Court, unless," &c, But the award could not be set aside even if 
any of the excepted reasons existed, unless atime for making the award 
was fixed in the order referring the case to arbitration.—Per Psracock, C,J., 
and Miriser, J.—Miscellaneous Regular Appeals, Nos. 253 and 254 of 
1868, from Beerbhoom, 27th July 1868, 1 B. L. R.,S. N.,12; 10 W. R., 206, 


An Appellate Court can ipso motu raise the question of limitation for 
the first time where it appears on the face of the plaint that the suit is 
barred. When A sued for reversal of a survey-award, and for recovery of 
possession, alleging dispossession subsequent to the date of the award, held 
that his suit was not barred by reason of its being brought beyond three 
years from the date of the award.—1 B. L. K., (A. C.) 25; 10 W. R., 71. 


The property of several co-sharers, some of whom were minors, was 
sold to a single purcbaser, under a deed of sale, which contained a covenant 
by the vendors, who professed to act on behalf of themselves and the minors, 
that they would compensate the vendee for any loss he might incur, should 
the minors, when they come of age, not ratify the sale. A sued to enforce 
her right of pre-emption in respect of the lands sold. The lower Appel- 
late Court was of opinion that A could not enforce her claim of pre-emption 
in respect of the shares of the minors, andon the Court’s suggestion the 
plaint was amended so as to ask only for enforcement of her claim in respect 
only of the shares of the vendors of full age. Held that A was bound to 
claim her right against all the shares, and could not enforce it in respect of 
some only. Semble.—A plaint cannot be amended in an Appellate Court. 
—1B.L. R.,(A. C.) 78; 10 W. R., 111. 

Where all matters in difference between the parties in the suit were 
referred to arbitration under an order of Court, held that the arbitrators 
had power to award interest after the date of the submission, and to deal 
with the costs of the reference and award,—1 B. L. R., (O. C,) 144, 


Where, in a case referred to arbitration, no provision was made in the 
order of reference for any difference of opinion as laid down in sec. 316 of 
Act VIII of 1859, heid that the firat Court should have, when the case came 
before it, and objectien was taken to the award, ordered that the-arbitrators 
should appoint an umpire, or should have declared that the decision should. 
be with the majority, or should have appointed an umpire, or should have 
raade euch other arrangement as might have been agreed upon by the parties, 
or, if they could not agree, suchas the Court might think proper. This 
not having been done, the High Oourt in special appeal, ordered that the 
case should be remitted through the lower Appellate Court to the first Cour6é, 
and the case again submitted by it to the arbitrators for decision by them, 
with a distinct order in the terms of sec. 316.—2 B. L. R., (S. N.) 14; 10 
W. B., 398. 

Arbitrators ought only to take such evidence as is required by the 
terms of the agreement referring the question in dispute to arbitration.—2 
B. lL. R., App. 25. 

&n Appellate Court is competent at any stage to allow objections to be 
taken to an apparent defect in the plaint. Held that a party against whom 
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an order has been obtained under sec. 246, Act VIII of 1859, must, if 

sue for its reversal, assert substantially the same right as that which hae 

been contended for in the execution. Held by Jackson, J., that in a swit for 

declaration of title, defendants must have given a causeof action by im- 
ugning it antecedently to plaint filed, even though their written statement 
e hostile.—2 B, L. B., (A. C.) 212; 11 W. R, 40. 

When a person goes away from this country, and remains away, and 
there is no evidence to show an intention to return, that person becomes 
incapable of acting as umpire within the meaning of sec. 319 of Act VIII 
of 1859.—4 B. L. R., (O. C.) 89. 

Two cut of three arbitrators appointed in the case submitted their 
award before the Munsif. The defendant, against whom the award had been 
made, applied to the Munsif to set aside the award, on the grounds of core 
ruption and misconduct, and that the award wasa nullity, inasmuch as 
only two out of three arbitrators had made the award. The Munsif over- 
ruled the objections, and passed a decree in terms of the award. On appeal 
to the Judge, the order of the Munsif was set aside, on the ground that the 
award was illegal, as two only of the three arbitrators originally appointed 
had made the award, and that the evidence did not prove the plaintiff’s case. 
On an application to the High Court to set aside the orderof the Judge, 
held that, under sec, 325, Act VILI. of 1859, the Judge had no jurisdic- 
tion to set aside the award when the Court of first instance had passed judg- 
mont according to the award.—5 B. I. L. BR., App. 57; S. C. 14 W. B.., 88. 

By an order of Court, of January 17th, 1867, a suit was referred to two 
arbitrators, under sec. 312, Act VIII. of 1859, who were to make their 
award in writing, and submit the same to the Court within three months. 
No order for enlarging that time was made. The first meeting of the arbitra- 
tors was held on May 22nd, 1867, and four subsequent meetings were held, 
at which all the parties attended, and evidence was taken ; at. the last of 
which meetings, namely, on 27th July, an objection for the first time was 
taken on behalf of the defendant that the time limited by the order of re- 
ference had expired, but the arbitrators proceeded with the reference. The 
award was made on 12th August 1867, and remained with one of the arbi- 
trators until his death in August 1868. Subsequently it was produced b 
the other arbitrator on the application of the parties to the suit, and delli- 
vered to the successful party, by whom it was brought into Court on the 10th 
May 1870, and judgment was moved for in accordance therewith. Held that 
the arbitrators had authority to make the award. The award was properly 
submitted to the Court. Sec. 320, Act VIII. of 1859, does not make it neces- 
sary for the arbitrators to submit the award to the Court personally, Sub- 
mission to the Court, under sec. 320, is not necessary to the completion of 
an award under secs. 315 and 318. Althoughan arbitrator may deliver his 
award to one of the parties, he ought not to hand over with it the proceed« 
ings, depositions, and exhibits.—5 B. L. R., 357. : 

A suit was, by order of Court, referred to three specified arbitrators’ 
who were to make an award within six months, and, in case of difference of 
opinion, all matters in dispute were to be referred to the decision of an um: 
pire. The arbitrators had only one meeting, at which an agreement was 
come to by the parties to settle all matters in dispute among themselves, 
and withdraw the matters from arbitration, which was accordingly done; 
but nothing appeared to have been afterwards done. No award was madé 
by the original arbitrators within six months from the reference. On ap- 
plication by the plaintiff to have the suit sestored to the file of the Court: 
held that the suit was still pending, the arbitrators not having determined 
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it while they had jurisdiction to do so, and it was ordered that it should be 
brought again before the Court.—6 B. L. R., App. 74. 

Where parties had executed a deed, agreeing to refer all matters in dis- 
pute to the arbitration of three persons, and one of the arbitrators refused 
to continue to act, and the other two consequently refused to proceed with 
the reference, the Court refused to order the agreement to be filed in Court, 
—2 B. L. B., App. 13. 

Where, in a suit to recover a sum of money on an award, the five arbi- 
trators came to a decision, and made, dated, and signed a rough draft of 
their award, and the defendant then withdrew from the submission, and a 
fair copy was then made, bearing the same date as that of the rough draft, 
Dut signed by only four of the arbitrators, held that the award was complete 
at the date of the rough draft, and that its validity was not affected by the 
subsequent occurrences. The validity of an award cannot be impeached, 
because the arbitratora afterwards do an act required neither by the law nor 
the terms of the submission.—1 M, H.C, R., 178. 


Either of the parties in a reference to arbitration may withdraw from 
the proceedings at any time previous to the making of the award, unless 
the submission to arbitration has been made a rule of Court under sec. 526 
of the Civil Procedure Code. If a revocation by deed can set aside a deed 
by which a person binds himself to abide by the decision of arbitrators, re- 
vocation by parol may set aside a parol agreement. Notice is not necessary. 
3M. H.C. k. 82. But see 8 M. H. C. R., 46. 


No appeal lies from an order directing that an agreement to submit 
matters in dispute to arbitration should be filed under the provisions of sec. 
326 of Procedure Code. The fact of one of the parties to the agreement re- 
voking his submission is not a “‘sufficient cause”’ within the meaniug of that 
section. The English cases on the subject considered.—3 M. H. C, R., 183. 
= a appeal, 12 Moore’s I. A., 112; 10 W. BR., (CP. C.) 51; 7M. H. C. 

s : 

A suit lies to enforce an award made without the intervention of a 
Court of Justice. The procedure provided in sec. 327 of the Civil Procedure 
Code is not imperative upon a plaintiff who seeks to enforce an award so 
made.—4 M. H. C. R., 119; 8 M. H. C. R., 81. 

B submitted to arbitration the matters in dispute between himself and 
the other parties to a suit, on the terms that an umpire should be selected 
from seven persons whom he named. Those terms were not objected to by 
the other side. Arbitrators were agreed upon, and R, one of the seven per- 
sons named in the submission, was appointed an umpire. But BR and some 
of the arbitrators declined to act. Fresh arbitrators were then chosen, but 
no umpire, and the arbitrators being equally divided in their opinion on the 
case, the Court of its own motion appointed as umpire L, who was not one 
of the seven persons named in the submission, B objected to L’s appoint- 
ment, but the Judge overruled the objection, and passed judgment in accord- 
ance with the umpire’s award. Held, on appeal, that, as it was stipulated 
as an essential part of the submission that an umpire should be chosen from 
seven persons named, the power of the Court to appoint an umpire, under 
sec, 319 of the Civil Procedure Code, was controlled and limited by that 
stipulation ; and that the umpire not being one of the seven persons named 
in the submission there was no valid award.— 7 M. H. C. R., 72 

Plaintiff brought this suit to obtain a decree dismissing defendants— 
committee and manager of a certain pagoda—from their offices on the ground 
of malversation. The Court made an order expressed to be by consent of 
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the parties concerned, and in exercise of the Court’s discretionary power 
under sec. 16 of Act XX. of 1863, referring the matters in difference to 
three arbitrators for final determination, said arbitrators ‘‘to make their 
award in writing, and submit the same” within a certain period. Each ar- 
-bitrator delivered a separate award in writing, two arbitrators finding for 
the plaintiff. The Civil Judge made a decree in accordance with the award 
of the majority of the arbitrators. The first defendant appealed on the 
grounds(/) that he had not consented to the arbitration ; and (2) that, there 
being no provision in the order of reference to the effect that the finding of 
& majority of the arbitrators should prevail, there was no valid award. Held 
‘that in this case the order of the Judge was valid without the assent of the 
persons to be bound. That he might, when he made the order, have inserted 
as &@ provision that the decision of the majority should be that of the body, 
and that there was no reason why his ratification of that mode of decision 
wholly within his discretion should not be equivalent to a previous com- 
mand.——7 M. H.C. R., 173. 


An agreement to refer an existing dispute to arbitration is as binding 
and capable of enforcement as any other lawful contract ; aud a submission 
of such a dispute to arbitration once made is not, without just and sufficient 
cause, revocable.—8 M. H. C. R:, 46. 

In an application to set aside an order made by a Judge in chambers, 
extending the time (of ten days) for making an application, under sec, 324 
of Act VITI, of 1859, to set aside an award,on the ground of misconduct 
of one of the arbitrators and of the umpire, held the words of the section 
being in their ordinary import obligatory, and there being nothing in the 
other parts of the Code to show that such construction was at variance 
with the intention of the Legislature, and a similar provision havirg been 
held by the Courts in England to be imperative, that the application, to set 
aside the award must be inade within the ten days, provided the Court be 
then sitting, and if not, on the first day of its sitting after that time; and 
that there is no power to enlarge the time to make such application.—2 
Bom, H. C. R., (O. C.) 285 ; 2nd Ed. 270; S.C, 1 Ind. Jur., N.S, 234. 

In determining the stamp required for any particular instrumout, re- 
gard must be had to the real nature of the instrument, and not to th» title 
which may have been given to it by the parties, if the contents of the in- 
strument show that tbe title is a misnomer. The discretion vested in a 
Court of Justice must be exercised in a sound and reasonable manner, and 
@ capricious aud unreasonable exercise of discretion on the part of a Court 
of first instance is an error in law, which it is the duty of an Appellate Court 
to correct.—3 Bom. H.C. R., (A. C.) 94. 


By a Government notification of the 3rd of June 1863, published in the 
Gazette, it was declared, under the provisions of Act VI. of 1857, that a 
certain strip of laud, passing by the mill of the defendants, was required 
for a public purpose—the B.,B, & C. I. Railway, a plan of which land 
was to be seen in the Collector’s office. On the 4th of November follow- 
ing, the Secretary of the defendant’s Company received a notice, signed 
by the Collector, requiriitg the owner of the mill to call at the Colles- 
tor’s office to signify his acceptance or otherwise of the compensation for 
the land required. The Secretary went to the Collector’s office, and there 
saw a plan, from which it appeared that an adjoining well, from which the 
engine of the mill was supplied with water, was intended to be taken, but 
no compensation for the well or land required was then agreed upon. On 
the 28th of November, a notice was served upon the defendants, signed by 
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the Collector, stating, that he had appointed an arbitrator on behalf of 
Government, and requiring the defendants to appoint a second arbitrator to 
determive the amount of compensation for the Jand (describing it) required 
by the B., B., & C. I. Railway Co, The defendant’s Secretary wrote, in re- 
ply, that the defendants had appointed an arbitrator on their behalf to de- 
termine the amonnt of compensation for their land required for the B., B., 
& C. I. Railway Co. Semble, that a contract was entered into by the last- 
ment;oned notice, and letter of reply to it, of which specific performance 
could be enforced. Held that the defendants had, by appointing their arbi- 
trator to determine the compensation for the land required, waived any ir- 
regularity in the previous proceedingr. and precluded themselves from claim= 
ing to have tho whole manufactory taken under sec. 32 of Act VI, of 1857, 
though no proceedings were taken in the arbitration for nearly twelve 
months subsequently,and the defendants had shortly before such proceeding 
made such acclaim. <A wellin a mill-compound, from which the mill’s 
engine is by means of pipe supplied with water, is part of a manufactory 
within the meaning of Act VI. of 1857, sec. 32.—5 Bom, H.C. R,. (O. C.) 27. 


The separately recorded opinions of different dates of arbitrators (ap- 
pointed under Act VI. of 1857 to assess the value of land taken for a public 
purpose), who have never met or consulted together, do not constitute an 
award under the Act. An award to be good must contain the joint judg- 
ment of the arbitrators up to the latest period previous to the execution of 
the award. Where a suit forthe recovery of land taken, or compensation 
for being deprived of it, was filed after the expiration of three months from 
the date of an award, and the Court heid the award to be null, the Court, 
following the procedure laid down in sec. 31 of Act VI of 1857, referred 
the parties to a fresh arbitration.—8 Bom. H. ©. R., (A. C.) 79. 


W here one of two arbitrators, appointed under sec. 10 of Act VI. of 
1857, by a letter and also verbally authorized his co-arbitrator to appoint 
a certain person as third arbitrator, and the co-arbitrator wrote to the pro- 
posed third arbitrator informing him that he had been so appointed, semble 
that there was a good appointment “by writing” of the third arbitra- 
tor within the meaning of sec. 12 of Act VI of 1857. Where a third ar- 
bitrator appointed under sec. 12 of Act IV of 1857, considering that his ser- 
vices were required merely as an umpire, though he had due notice of the 
first meeting, neglected to attend that or any subsequent meeting of the 
arbitrators, and took no part in the making of the award, it was held that 
such non-attendance of the third arbitrator did not render the award a 
nullity but was only a ground for setting it aside on the ground of irregu- 
larity. Where an officer, appointed under Act VI. of 1857 to conduct 
arbitration- proceedings on behalf of Government, attended the first two 
meetings of the arbitrators, and did not object to two of the arbitrators 
proceeding with the reference in the absence of the third arbitrator, and 
did not attend the subsequent meetings of the arbitrators, it was held that 
Government had thereby waived their right to insist on the non-attendance 
of the third arbitrator as a ground for setting aside the award.—9 Bom. 
H.O. B.,(O. C.) 177, 7° 

Upon a motion to amend an award filed under sec. 327 of the Civil 
Procedure Code on the ground of obvious errors contained in it, it was 
held that the Court had no power under sec. 327 to amend an award, or 
remit it forthe reconsideration of the arbitrators, but has only the power 
to file and enforce the award, or reject it.—10 Bom. H. C. R., (A. C.) 391, 
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Where nine months were allowed to elapse without either party taking 
action to carry out an agreement to refer a dispute to arbitration, plaintiff 
was held not to be deburred from prosecuting his suit.—1 N.-W. P. H. C. 
R., Ed. 1873, 252. 

All matters in difference in the suit, including all dealings and trans- 
actions between the parties, having been referred to the arbitration and 
award of certain persons, the arbitrators should ascertain upon what points 
the parties are at issue, and upon each of these points come to a finding, 
If a Court regards an award as not open to objection, such Court must 
deliver judgment in accordance with the terms of such award, and not 
modify the same, An award, defective and illegal on the face of it, shoald 
be at once remitted to the arbitrators under sec. 323 of ch. 6 of Act VIII. 
of 1859.—2 N.-W. P. H. C. R., 150. 

A judgment given according to an award under sec, 325 of Act VIIT. 
of 1859, without waiting the ten days prescribed by sec, 324 of that Act, is 
illegal, and will be set aside, After passing judgment according to an award, 
such award cannot be re-submitted to the arbitrator for re-consideration 
and correction.—-2 N.-W. P. H. C. R., 235. 


A Court should make full enquiry into the objections made to an award 
before setting it aside, and should not hastily essume that the mere cir- 
cumstance of the arbitrator having some interest in the matter at issue 
would necessarily bring the award within the provisions of sec. 324 of Act 
VIII. of 1859, and render it liable to be set aside.—2 N.-W.P.H.C.R., 241. 


Where the lower Appellate Court omitted in its order referring the 
case to arbitration to fix a time for the delivery of the award, as directed by 
sec, 315 of Act VIII. of 1859, but both the parties permitted the reference 
to proceed, and took part in the proceedings, without making any objection 
until after the award was delivered, and when the omission in the order of 
reference could work no injury to either party, the High Court saw no rea- 
son why the omission should be held to avoid the award.—/7 N.-W. P. H. 
C. B., 351. 

Au appeal wiil lie from a decree which varies an award by containing 
a direction for payment by instalments which is not contained in the award. 
The plaintiff in the suit, which was one on accounts stated, agreed to refer 
to arbitration the question whether the accounts were correct or not. It was 
unnecessary for the arbitrators to determine whether the account stated 
was proved. The decree was passed on the very day the award was filed. 
The plaintiff was not estopped from taking objections to the award by rea- 
son of his silence when the decree was pronounced. The award was held in- 
valid, among other reasons, because it purported to be the award of four 
persons, whereas the order of reference was addressed only to three.—7 
N.-W. P. H. C. R., 367, 

It was decided by the Fall Bench iu Lala Ishuri Pershad v. Hur Bhun- 
jun Tewaree (15 W.R., F. B., 9) thst the question of the existence of a 
legal award is one which is open to appeal, but that, when the existence 
of the award has been finally determined, and judgment is given in accor- 
dance with the award, than there is no appeal.—2 C. L. &., 362. 


- Where the partners of a firmin their partnership-deed agreed to refer 
their disputes to arbitration, and the reference made in pursuance of this 
agreement gave the arbitrators a power to make partition, but omitted a 
power to sell, held, on the award being made a rule of Court, that the Court 
had no power, under sec. 326, Act VIII. of 1859, to order the gale of 
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certain property of which the arbitrators were unable to make partition, 
and the sale of which they recommended on that ground,—3 C. L. R., 357. 


Where an arbitration-bond provides that the matters in dispute refer- 
red to the arbitrators may be taken up and dealt with seritatim and the 
award delivered bit by bit (khund-khund), it is not necessary under sec. 
327 of Act VIII. of 1859 (corresponding with secs. 525, 526, Act XI1V., 
1882) that all the matters referred to should have been decided before the 


first portion of the award dealing with some only of the subjects in dispute 
can be fled.—4 CC. L. R., 92. 


Where the house and lands of a joint Hindu family were partitioned by 
the Court according to an award made by an arbitrator to whom the parties 
had agreed to refer the matter, held, in a subsequent suit, that the Court 
could not go behind the award and allow one of the members of the family 
to claim a right of way from the family house to a public road, through the 
lands allotted by the award to another member, such right of way not 
having been granted by the award, and there being no such right of way of 
necessity.—od C, L. R., 338. 

The Court has no power under the provisions of the Code of Civil 
Procedure to sanction an order passed by tho arbitrators to whom a matter 
has been referred, making the payment of their fees a condition precedent 
to their hearing the reference.—8 C. L. BR., 439. 


Refusal by an arbitrator to call witnesses produced by either party 
aroounts to judicial misconduct within the meaning of sec. 521 of the Civil 
Procedure Code,—12 C. L. BR., 564. 


When complaint has been preferred to a Criminal Court, and the Magis- 
trate has directed that the subject-matter of the complaint be referred to 
arbitration, if the parties consent, and proceed to such reference, the award 
may be enforced under the provisions of sec. 327, Act VIII. of 1859,—1 
Agra H. C. R., 45. 

When an award has been made, no plea of jurisdiction or limitation 
can be raised before the Court, which is to pass its decree according to the 
award,—l Agra H. OC. R., Rev., 53 


An award made by the consent of the parties cannot be set aside more- 
ly by reason of its having been sent in a week later than the date appoint - 
ed, when such delay is not owing to misconduct or corruption.—1l Agra 
H. C. R., Rev. 53. 

Held that the parties, having signed the award of arbitration, must be 
bound by that until it is legally set aside, an until it is set aside a suit to 
enforce rights irrespective of the award is not maintainable.—2 Agra 
H, C. R., 224. 

Held that an award made by one of the arbitrators and the umpire in 
the absence of the second arbitrator, who declined to attend, was: nota 
valid award.—3 Agra H,. C. BR, 93. 


The Judge intimated that he should refer the suit to arbitratien, and 
allowed a certain time to the parties to object to thatcourse. No objection 
‘was made within such time, and thereupon the Judge referred the cause to 
arbitrators named by him. After the day fixed tbe defendants objected. Held 
that the reference was not warranted, there having been no express conseut 
by the parties.—Marshall’s Rep., 517; 2 Hay’s Rep., 583. 

Where an award was held to be bad on the ground that the deed of 
submission to arbitration did not contain all the conditions required by the 
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law (Bom. Reg. VII of 1827), as it made no provision as to the “ time with- 
in which the award was to be given,” held that the parol consent of the par- 
ties to the deed of submission before the arbitrator te waive such omission 
will not cure the defect.—6 Moore’s J. A., 134. 

An award directed that the defendant should pay the costs of the suit, 
and of the reference, and of the award, without fixing the scale, On appli- 
cation to the Court to do so, the case was sent back to the arbitrator for 
that purpose. Held that, when the order of reference gives the arbitrator 
full discretion over costs, he alonecan fix the scale.—Bourke’s Rep., (O. C.) 
7; Cor, 150. 

W here one of the arbitrators had been ill, and the time for sending it 
in elapsed before they could make their award, the Court superseded the 
arbitration, and recalled the suit.—Bourke’s Rep., (O. C.) 359. 

To set aside an award, there must have been some fraudulent suppres- 
sion of evidence or other mal-practice of the successful party, which should 
be definitely stated in the plaint.—1 Ind. Jar.,O. S., 12, 

Sec. 326 of the Civil Procedure Code made all submission to arbitra- 
tion by an instrument in writing practically a rule of Court.—1 Ind. Jur., 
N.S., 69, 

Where by the terms of a reference to arbitration all matter in differ- 
ence are referred to the arbitrator, the Court willnot modify (sec. 322), 
remit (sec, 323), or set aside (sec. 324) the award, on the ground that the 
arbitrator in his discretion hazs awarded damages to the plaintiff, and at the 
same time make him pay all the costs, when it is not shown that he exerci- 
sed the discretion given him improperly.—1 Ind. Jur,, N. S., 224. 

Where by an order of reference made pending a suit, all matters in 
differeuce between the parties are referred to an arbitrator by the Court 
under Act VIIT. of 1859, sec. 317 et seg., the arbitrator has power to 
deal with the costs of the suit.—2 Ind. Jur., N. S., 12. 

An application that an award be remitted to the arbitrators, in ordor 
that the proceedings, depositions, and exhibits in the suit which have not 
been submitted with it to the Court under Act VIII. of 1859, seo. 320, 
should be so submitted, ought to bo made within 10 days after the award 
has been originally submitted ; otherwise, if the award be good on the face 
of it, the Court will give judgment upon it.—2 Ind Jur., N. 8,, 16. 


There is no appeal from an order refusing to file an award under this 
section. —4 Ind, Jur,, 392. 

Except in the cases mentioned in the Act, there is no appeal from a 
decree which is passed in terms of an award,—4 Ind, Jur., 396. 

There ia nothing in Act VIII. of 1859 to prevent parties, wha have a 
suit pending in Coart, to submit the subject-matter of that suit and other 
matters in dispute to arbitration under this section.—W. R., Sp. Mis. 21, 

Application for reference to arbitration must be made to the Court in 
yes by partiesin person or by pleaders specially authorized.—W. R.., 
Sp. 41. 

An award of arbitrators cannot be set aside on the ground of its being 
inconsistent, because the plea of the defendant was proved as to part of the 
case, and not as tothe other.—W, R. 1864, 153, 


- Arbitrators are not bound by the technical rules of Court.—-1 W. 
R., 12. | 


An award is not reversible, unless the provisions of sec. 324, Act VIII. 
of 1859, apply.—1 W.R., 12. 
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. A plaintiff must show special authority to assent to an arbitration on 
behalf of another plaintiff.—1 W. R., 80 

The Court cannot legally allow a case, as regards an absent plaintiff, 
to be decided by reference to arbitration. —1 W. R,, 80. 

Award should be filed in Court. Effect of not filing as laid down in 
sec. 327, Act VIII. of 1859 (corresponding with secs, 525, 226 Act XIV of 
1882).—1 W. R., 163. See also 25 W.R., 152. 

A partial disagreement of two arbitrators does not nullify their award 
asa whole.—2 W. R., 32 

Arbitrators should give separate awards in a case referred to them by 
the judge, and on other matters referred to them by the parties, instead of 
mixing them all up and giving a general award.—3 W. R., Mis., 27. 

The refusal of arbitrators to amend a clearly bad award is misconduct 
under sec. 324, Act VIII. of 1859.—3 W. R., 168. 

Where an order of reference to {arbitration does not provide for dif- 
ference of opinion among the arbitrators, and for authorizing a majority to 
oe the case, the award will, on objection taken, be set aside.—4 W. 

ae. 

An Appellate Court has jurisdiction under sec, 37, Act XXIII. of 
1861, to separate misjoined suits, and to try them seg irately.—4 W. R., 109. 


In appealing to set aside an award as not dindiug upon the appellant, 
he is not bound to appeal against every interlocutory order.—5 W. R., P, 
C, 21(P.C. B., 616). 

The benefit of this section will be lost if the application for enforce- 
ment of an award of private arbitration be not made within six months,—5d 
W. R., 123. 

In a suit pending before arbitrators, a person who is madea co-plain- 
tiff on application, and makes no objection to the arbitration, is bound 
by the award.—5 W.R,, 130. 

A plaintiff’s allegation in a former suit having been overruled in arbi- 
tration, he is not estopped from bringing a fresh suit on the finding of the 
arbitrators.—6 W. R., 68. 

Possession ander a private award of arbitration would suffice to make 
the award valid under cl. 3 sec. 3, Reg. VI. of 1813, without the interven- 
tion of the Court.—6 W. R., 94. 

When a case which has been referred in the Principal Sadr Amin’s 
Conrt.to arbitration is withdrawn by the Judge for trial in his own Court, 
the Judge is not bound to refer it to arbitration,_-5 W. R., 290, 


Where both parties could not agree in nominating an arbitrator, and 
the Judge nominated one under sec. 314, Act VIII. of 1859, and one of the 
parties, six weeks after the nomination, objected to the Judge’s nominee, 
buat could not show on appeal that he did not request the Judge to nomi- 
nate some one, the appointment was held good and binding upon the both 
parties.—7 W. R., 13. 

. Jt is no ground to set aside an award of arbitrators, under sec. 324, 
Act. VIII. of 1859, that the arbitrators:decided the case against the writ- 
ten statement of the defendant.—7 W-:’R., 28.": 

A judgment of:a Court, given-in accordanée with an award of arbitra- 
tion, is final under sec, 325, Act VITIT., 1859 (corresponding with secs. 522, 
588, Act XIV., 1882), even if there has been corruption and miscondact on 
the part of the arbitrators.—7 W.R., 205; 8 W. R., 171. 
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Sec. 323, Act VIII. of 1859, authorizes a Court which refers a case to 
arbitrators to remand it to them for re-consideration when their award con+ 
tains mistakes, omissions, or defects which cannot be amended by the Court 
under sec. 322. Such award, on the refusal of the arbitrators to reconsider 
it, becomes null and void, without proof of corruption or misconduct under 
sec. 324.—7 W. R., 406. : 

- The neglect of some of the arbitrators to attend meetings of the arbi- 
trators is misconduct within the meaning of sec. 324, justifying the setting 
aside of the award by the Court which appointed the arbitrators, but got 
by a Court of Appeal.—8 W. R, 171. — 

Where the reference fixes no time for the award to be made, either 
party may hasten the proceeding by giving notice to the arbitrators that 
the award must be made, ond an umpire appointed, within a reasonable 
time ; but when the time elapsing after the notice has been actively employ- 
ed by the arbitrators, and the delay has been owing to necessity which they 
could not control, the parties cannot recede from their submission by rea- 
son of the notice.—10 W, R., (P. ©.) di. 

Under this section all parties materially interested must concur in the 
reference to arbitration.—1l0 W. R., 171. ; 

W here a reference to arbitration fixes no time for the arbitrators to 
make the award, the award itself falls to the grouud.—10 W. R., 206. 

Quere, per Jackson, J.— What is the effect of an award arrived atin a 
pending suit which was referred to arbitration by an order of Court other- 
wise than by consent of all the parties P—10 W. R., 463. | ; 

Althongh no appeal will lie under this section against a judgment 
passed according to the award as prescribed in sec. 327 (corresponding with 
sec. 525), an appeal will lie, under sec. 11, Act XXIII. of 1861, against an 
order made in execution-proceedings taken upon that judgment.—13 W. 
R., 62. 

An Appellate Court has under this section power to allow a sait to be 
withdrawn.—14 W.R., (O. C.) 17. 

Where matters in dispute are referred to arbitration, and it is found 
that one question at issue is omitted from the reference, and that the award 
returned by the arbitrators contains no decision thereon, the party interest- 
ed should bring the omission to the notice of the Court. If he fails to do 
so, the Court is not wrong in not passing any order, or coming to any deci- 
sion on that point.—14 W. R., 247. 

Any application to enforce an arbitration-award under this section may 
be made without any valuation of the suit.—14 W. R., 255. 

On questions of caste a lower Appellate Court has a right to come ta - 
a finding based on history or the custom of the country.—14 W. R., 364, 

Whatever matters parties to a suit may agree to refer to arbitration, 
they can.refer such matters, or any of such matters as are in difference 
between them in the suit.—14 W. R., 469. , 

The decision of arbitrators in a matter not in difference between the - 
parties, nor referred to them, is null and void for want of jurisdiction.— 
15 W. R., 172. 

A Judge should not, without the consent of the parties, allow his judg- 
ment in one case to govern his decision in another, even if the subject of 
dispute is of a similar nature, and the evidence similar jn character, when - 
the parties are not the same, and the subject-matter of the suit is different, 


—15 W. B., 342. oem on bee eee 
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Ano arbitration-award, not being one which has been made upon a refer. 
ence by all the parties to the suit, is not capable of being converted into a 
final decree under the provisions of ch. 6, Act VIII. of 1859, though it is 
evidence against any party who agreed to the reference.—15 W. R., 427. 

It is very doubtful whether a Judge has power, under Act X. of 1859, 
to refer a case to arbitration.—16 W. R., 160, 


The mere absence of a clause in the order of reference providing for a 
difference of opinion between the arbitrators cannot vitiate the award where 
there is no such difference of opinion.—17 W. R., 30. 

A reference to arbitration made under an order of Court cannot be 
revoked at the instance of a party.—17 W. R., 516. 

An Appellate Court ought not reverse the decision of a first Court 
based upon very careful inspection of the land in dispute, except upon a 
very clear and strong opinion upon the evidence, and upon recording suffi- 
cient and satisfactory reasons fur such opinion.—18 W. R., 452. 

In arbitrations not started with the sanction of the Court, itis not 
necessary that the agreement should be reduced to writing before it can be 
binding.— 18 W. BR., 533. 

Where the terms of a submission to arbitration give no authority for 
the majority of the arbitrators to make the award, it should be made by 
the whole of the arbitrators, An award made by the majority only would 
not be a valid award,—19 W. R., 47. « 

No presumption can be raised against a party toa suit from his refusal 
aad from the determination and sabmit to arbitration.—-20 W. R., 

An Appellate Court has no power to refer a case to arbitration, ever on. 
consent of the parties.—21 W. R., 210. : 

The above section incorporates the provision of sec, 522 as to the fin- 
ality of the judgment given according to the award, and puts the award 
filed under sec, 525 in the same position as the award filed under sec. 522. 
Where a Court files an arbitration-award, and passes a decree, that decree 
is final,—-21 W. B., 248. 

Nor can the first Court, by consent of parties, refer so much of the 
matter in dispute which it as already determined, and which is pending in 
appeal.—22 W. R., 207. 

An Appellate Court, in remanding a case, cannot direct the firat Court 
to call upon the parties to agree to arbitration, or, on their failing to do so, 
to appoint arbitrators.—22 W. R., 396. 

Where an Appellate Court directed the first Oourt to call upon the 
parties to agree to arbitration, and the parties waived the irregularity, and 
consented to the matter being tried by arbitrators, held that they could not 
afterwards, on special appeal, object to the proceedings.—22 W. R,, 396. 

Bat where the decree is appealed from, the Appeal Court has power to 
take cognizance of the question of misconduct of arbitrators. See seo. 363, 
Act VIII of 1859,—22 W. R., 420 ; 22 W. R., 418. 

The Court can only give judgment in accordance with the award, and 
cannot add an order for interest to it, if interest has not been given.—23 
W. R., 105. 

Seca. 312 and 325 of the Code of Civil Procedure (Act VIII. of 1859) 
were enabling, and were not intended to be restrictive or exclusive, Parties 
whe are sut juris are competent, before decree, to make any agreement as 
to the settlement of the suit.—24 W.R., 41. 
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Where an arbitrator imported into his proceedings a previous enquiry 
alleged to have been made by him, and relied upon admissions made in the 
former proceedings, his award was held to be bad, and the decision based 
upon it was set aside.—24 W.R., 81. . 


In a case in which, although the plaint mentioned no overt act justify- 
ing the plaintiff's request for a declaration of title, and still it appeared on 
the admitted facts of the case that there was acause of action, and the 
Court of first instance adjudivated on the merits and passed a decree in 
favour of plaintiffs, held that it was too late for the lower Appellate Court 
to dismiss the claim ou the ground of the above defect in the plaint.—24 
W. R., 242, 

On an application under this section to have an award filed in Court, it 
was held that the word “‘ award” as sued in the plaint must be taken to in- 
clude the whole document which is scheduled to the pluint, 7. e., the formal 
judgment as well as the decree.—26 W. R., P. C., 10; L. R., 3 I. A. 209° 


Rn. M, party to a suit, having authorized his agent to conduct the suit* 
the agent consented to the case being referred to arbitration by the court: 
The arbitration was carried on to the knowledge and with the assent of R° 
M. On an application by R. M., under sec. €22 of the Code of Civil Pro- 
cedure, to set aside the award made by the arbitrators on the ground (1) that 
his pleader had not been authorized in writing, as required by sec. 506 of 
the Code, to apply for arbitration; aud (2) that he himself had not consent- 
ed tothe reference :—Held, that, under the circumstances, R. M. was not 
entitled to relief.—I. L. R, 9 Madr. 451. 


On 19th June 1884, on application for an order of reference was made, 
under sec. 506 by both parties to asuit. It was signed by both defendants 
and by the plaintiff’s pleader. As the plaintiffs’ pleader had not been 
“specially authorized in writting,” to join in the application, the Court 
postponed making any order of the application till the 23rd idem. On 
that day the first defendant did not attend the Court, but the plaintiff’s 
pleader produced the requisite authority, and the Court made an order re- 
ferring the suit to the decision of the arbitrator nominated in the appli- 
cation of the 19th. On the 27th June, the first defendant made an appli- 
cation to the Court to revoke the authority of the arbitrator, and appoint a 
new arbitrator in his place, on the ground that, after signing the appli- 
cation of the 19th, he had become aware of certain circumstances connected 
with the arbitrator which showed that he was not worthy of the confidence 
reposed in him. Nofinal order was made upon this application till after 
the submission of the award, when it was rejected, on the ground that the 
charges of misconduct and partiality imputed to the arbitrator were not 
made out :—Held, first, that the first defendant not having objected to the 
appointment of the arbitrator on or before the 23rd June 1884, when the 
order of reference was made, must be taken to have tacitly acquiesced in the 
course adopted by the Court, and that such acquiescence amounted to a 
fresh submission. The objections raised by the first defendant could only 
be considered after the submission of the award, and then only to the ex- 
tent permitted by sec. 521. When once amatter ia referred to arbitration, 
it is not competentto the Court, under the second paragraph of sec. 608, 
to ‘deal with” the matter in difference between the parties, except as pro- 
vided in Chapter XXXVII of the Code. There is no section of that chap- 
ter which authorizes the Court to revoke the authority covferred on an 
arbitrator, and to appoint a new one, except in cases falling strictly within 
the purview of sec. 510 of the Codes where ‘‘the scope and object of the 
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reference cannot be executed,” It is only in those cases, apparently, that 
the authority conferred on arbitrators can be revoked “for good cauge,’”’ 
the cause being such as is contemplated in that section, as where “an 
arbitrator refuses or neglects, or become incapable to act, or leaves British 
India under circumstances showing that he will probably not return to 
India atau early date.” The enactment of the second paragraph of sec. 
508, which does not occurin the corresponding sec. (315) of Act VIII of 
1859, has the effect to rigidly restricting the Courts to the exact procedure 
laid down when dealing with cases in which the appointment of a new arbi- 
trator becomes necessary.—-10 Bom. 381. 

Under secs. 523 & 525, of the Civil Procedure Code (Act X of 1877), 
parties to a suit as well as persons not engaged in litigation may agree 
to refer matters in dispute between them to private arbitration without the 
intervention of the Court, and may apply to have the agreement filed ; and 
the mere fact that a suit is pending with respect of the matters in dispute, is 
not of itself a sufficient reason to induce the Court to refuse to file the agree- 
ment —4 Bom. l. 

Notwithstanding that chap. xxxvii of Act X of 1877 (in reference to 
arbitration) does not refer specially to suits brought under Act X of 1859, 
yet if both parties to a suit for a kabuliyat brought under the latter Act 
agrees to refer the matters in dispute between them to certain arbitrators 
named by them, and file a joint petitionin the Courtof the Deputy Col- 
lector, stating that they had so agreed, and praying that the case may be 
referred to such arbitrators, neither of them will be afterwards at liberty 
to object to a decree made, embodying the award of the arbitrators, on the 
ground that the reference to arbitration was irregular, and not warranted 
by any of the provisions of Act X of 1877. When a case has been so referred, 
the arbitrators are at liberty to determine what appears to them to be a fair 
aud equitable rate of rent, and notwithstanding the amount so found is less 
than that demanded by the plaintiff in his plaint, the Court out of whieh 
the reference issued is not at liberty on that ground to dismiss the suit 
but is bound to order the defendant (with the alternativo of eviction) to 
execute a kabuliyat in favour of the plaintiff at the rate determined by the 
arbitrators to be fair and equitable.—6 Cal. 251 ; 7 C. L. R., $2. 


Where the parties agreed to refer a suit to arbitration, but no provision 
was made that a decision by the majority of arbitrators should be binding, 
and two of five arbitrators withdrew :— Held, that a decision by the majo- 


rity was invalid.—7 Madr, 174. 
507. The arbitrator shall be nominated by the parties 
Reon in such manner as may be agreed upon 
Nomination of arbitrator. between them. 
If the parties cannot agree with respect to such nomina- 
When Court to nominate tion, or if the person whom they nomi- 
arbitrator. nate refuses to accept the arbitration, 
aud the parties desire that the nomination shall be made by 
the Court, the Court shall nominate the arbitrator. 
Notes. 
This section applies to Provincial Smal] Cause Courts. 


Section 522 of the Code of Civil Procedure, 1877, which provides that 
no appeal shall lie from a decree upon an award, except in so far as the 
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decree is in excess of, or not in accordance with, the award, nssumes that 
the award has been regularly and properly passed by arbitrators duly ap- 
pointed. Where two of five arbitrators nominated by the parties to a suit, 
and appointment by the Court, had not consented before, and, after ap- 
pointment, declined to act, and the Court appointed two arbitrators in their 
place against the consent of one of the parties to the suit, held that, under 
the circumstances,the appointment of the new arbitrators was not warranted 
by the provisions of sec.510 of the Code of Civil Procedure, and the order of 
reference to such arbitrators, the award made by them,and the decree passed 
upon the award were illegal, held, also, that the High Court could set aside 
the decree under the powers given by sec. 622 of the Code of Civil Proce- 
dure.—I. L. R., 6 Madr. 414. 
508. The Court shall, by order, refer to the arbitrator 
the matter in difference which he is re- 
Order of reference. ° Be 
quired to determine, and shall fix such 
time as it thinks reasonable for the delivery of the award, 
and specify such time in the order. 


When once a matter is referred to arbitration, the Court 
shall not deal with it in the same suit, except as hereinafter 
provided. 

Notes. 
This section applies to Provincial Small Cause Courts. 


The provision contained in sec. 508 of the Civil Procedure Code, re- 
quiring the Court to fix a reasonable time for the delivery of the award, is 
not imperative but directory, and non-compliance with it does not make the 
order of referenda abortive, and any subsequent arbitration-proeeedings in- 
effectual and bad. Under sec. 514 of the Code, the Court may extend the 
time for making the award after the time fixed therefor has expired. The 
last paragraph of sec. 521 does not imply thatan omission bythe Court to 
fix a positive date within which the award isto be filed is fatal to the 
validity of the award. Where an order extending the time for delivery of 
an award was made after the time fixed therefor had expired, and did 
not fix any positive date for the filing of the award, held that the adoption 
of the award by the Court amounted to an enlargement of the time for 
delivery of the award to the date on which it was in fact delivered, and to 
a ratification of what had been done by the arbitrators andthat the parties, 
having made no objection to the action of the Court, mnst be taken to have 
waived any objection to the award. The mere circumstance of an arbitra- 
tor having first tende:ed and then withdrawn his resignatioa does not for- 
mally divest him of his character as arbitrator. Maharajah Joymungal Singh 
Bahadoor v. Mohun Ram Marwaree (23 W. R., (P. C.) 429) referred to.— 
I. L. R., 10 Al. 137. 

An award cannot be set aside by the Court on the mere surmise that the 
arbitrator has been partial. After the parties to a suit have agreed to 
refer to arbitration and the order of reference has been made by the Court 
under sec. 508 neither of them can arbitrarily and on no sufficient ground 
withdraw from the agreement. Pestonjee Nussurwanjee v. Maneckjee & 
Co. followed.—7 Al. 273. 

The law contained in secs. 508 and 514 requires that there shall 
be an express order of the Court fixing the time for delivery of the 
award or for extending or enlarging such time ; and the mere fact the 
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Court has passed adecree in accordance with the award cannot be 
taken as affording a presumption that an extension of time was given. 
An award which is invalid under sec. 521 because not made within the 
period allowed by the Court, is not an award upon which the Court can 
make a decree, and a decree passed in accordance with such an award is 
not a decree in accordance with an award from which no appeal lies with 
reference to the ruling of the Fall Bench in Lachman Das v,. Brijpal. 
Where objection to the validity of the award on the ground that it was 
made beyond the time allowed was not taken by the defendant in the first 
Court :—Heéld that he was not thereby estopped from raising the objection 
for the first time in appeal, inasmuch as it was not shown that in the first 


Court he was aware of the defect, or had done anything to imply consent 
to extension of the time.—8 Al. 548. 


In an agreement to refer certain matters to arbitration, which was 
filed in Court under sec. 523 of the Civil Procedure Code and on which an 
order of reference was made by the Court, no provision was made for 
difference of opinion between the arbitrators, by appointing an umpire or 
otherwise. The arbitrators being unable to agree upon the matters refer- 
red, the Court on the application of one of them, appointed an umpire, and 
directed that the award should be submitted on a particular date, An 
award was made by the umpire and one arbitrator without the concurrence 
of the other arbitrator, and submitted to the Court, which passed a decree 
in accordance with its terms. On appeal by the defendant in the case, the 
District Judge reversed the decree :—Held that an appeal would lie to the 
Judge from the decree of the first Court, where there had been no legal 
award such as the law contemplated. Lachman Das v. Brijpal (I. L. R., 6. 
Al. 174) referred to :—Heid that, in the present case, there had been no 
legal award such as the law contemplated, inasmuch as the agreement to 
refer gave the Court no power toappoint, an umpire, and required that the 
award should be made by the arbitrators named by the parties. Held, that 
sec, 509 and the other sections preceding sec. 523 of the Civil Procedure 
Code, relating to the power of the Court to provide for difference of opinion 
among the arbitrators, were only made applicable to cases coming under 
sec. 523, so far as their provisions were consistent with the agreement filed 
under that section. Held also that the defendant was not precluded from 
appealing to the Judge from the first Court’s decree because he had not ap- 
plied to set aside the award within the ten days allowed by art. 158, sch. 
ii of the Limitation Act, inasmuch as that article applied to applications re- 
ferred to in sec. 522 of the Civil Procedure Code, 7. e., applications to set 
aside an award on any of the grounds mentioned in sec. 52], and the de- 
fendant did not contest the award on any of those grounds.—8 Al. 64. 


When once an award has been delivered it is no longer competent to 
the Court to grant further time, or to enlarge the period for the delivery 
of this award under.sec. 514 of the Code of Civil Procedure. Where an 
award was not made within the period fixed by the Court’s order but was 
made after the date given in the last order extending the time for its deli- 
vory, held, that the award was invalid. The decree of the Court dealing 
with the award as if duly made within the time, conld not be treated as 
enlarging it. The judgment in Ohkuha Mal v. Hari Ram approved, Order 
to be that the suit should proceed. Neither party to be entitled to costs 
in either Court below after the first judgment with regard to the stage at 


which the objection was taken; and the costs prior to that to abide the 
issue.—xz13 Al. 300. 
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An order of reference to arbitration was made on 21st January. Six 
weeks time was allowed for the return of the award. No application was 
made for extension of time. The award having been returned on 8th May 
the Court refused to give judgment in accordance with it under sec. 622 of 
the Code of Civil Procedure on the ground that it was not valid. The 
plaintiffs now petitioned High Court under sec. 622 of the Code of Civil 
Procedure :— Held, that the award was invalid and the Court had not failed 
to exercise jurisdiction within the meaning of sec. 622 of the Code of Civil 
Procedure.—9 Madr. 475, 


When a Court has referred a suit to arbitration if has jurisdiction over 
the arbitrators to compel them te give up documents filed before them 4s 
exhibits during the course of the arbitration, and to return the original re- 
cords of the suit whick may have been handed to them, Sach jurisdiction 
zan be exercised by an application made in the suit on notice to the arbi- 
trators.—17 Cal. 832. . 

a Radivueaintce tec aatwe 509. If the reference be to two or 
or more, order to provide more arbitrators, provision shall be made 
for difference of opinion. = in the order for a difference of opinion 

among the arbitrators, 


(a) by the appointment of an umpire, or 


(6) by declaring that the decision shall be with the majo- 
rity, if the major part of the arbitrators agree, or 


(ec) by empowering the arbitratorsto appoint an umpire, or 


(d) otherwise, as may be agreed between the parties ; or, 
if they cannot agree, as the Court determines. 

If an umpire is appointed, the Court shall fix such time 
as it thinks reasonable for the delivery of his award in case 
he is required to act. 

Notes. 
This section applies to Provincial Small Cause Courts. 


A case cannot, in special appeal, be sent back to the arbitrators with 
@ provision for difference of opinion, where the arbitrators having given in 
different awards, the case was tried anew by the first Court, whose deci- 
sion has been affirmed by the lower Appellate Court.—14 W.R., 150. 

The mere absence of a claus’ in the order of reference to arbitration, 
providing for a difference of opinion between the arbitrators, cannot vitiate 
the award where there is no such difference of opinion.—17 W. R., 30. 


See. I. L. R., 7 Madr. 174, noted under sec, 506. 


510. If the arbitrator, or, where there are more arbi- 
Death, incapacity, &, trators than one, any of the arbitrators, 
of ark -rators or umpire. or the umpire, dies, or refuses, or neg- 
lec’ s, or becomes incapable to act, or leaves British India under 
circumstances showing that he will probably not return at an 
early date, the Court may, in its discretion, either appoint a 
new arbitrator or umpire in the place of the person so dying, 
or refusing, or neglecting, or becoming incapable to act, or 
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leaving British India, or make an order superseding the ar- 
bitration, and in such case shall proceed with the suit. 
Notes. 

This section applies to Provincial Small Cause Courts, 

It is an essential principle of the law of arbitration that the adjudi- 
cation of disputes by arbitration should be the result of the free consent 
of the arbitrators to act ; and the finality of the award is based entirely 
upon the principle that the arbitrators are judges chosen by the parties 
themselves, and that such judges are willing to settle the disputes referred to 
them. Where certain matters were referred to arbitrators who refused: to 
act, and the Court of first instance passed an order directing them to pro- 
ceed and to makean award, and they, on the passing of such order, made 
an award, held that all proceedings taken by the arbitrators in obedience to 
the order of the Court directing them to arbitrate against their will were 
null and void.—I. L. R., 7 Al. 20. 

See. I. L. R., 6 Madr. 414, noted under sec. 507; 7 Madr. 174, noted 
under sec. 506, 

511. Where the arbitrators are empowered by the or- 
Appointment of umpire Ger of reference to appoint an umpire, 
by Conrt. and fail to do so, any of the parties 
may serve the arbitrators with a written notice to appoint an 
umpire; and if, within seven days after such notice has been 
served, or such further time as the Court may in each case 
allow no umpire be appointed, the Court, upon the application 
of the party who has served such notice as aforesaid, may ap- 
point an umpire. 
Notes. 

This section applies to Provincial Smal] Cause Courts. 

The appointment, of an umpire under this section is required, where 
there are two or more arbitrators, to provide for any difference of opiniorn 
amongst them ; but not where, with the consent of the court, only one arbi- 
trator has been appointed.—25 W. R, 11. 


512. Every arbitrator or umpire appointed under sec- 
Powers of arbitrator or ¢10n 509, section 510, or section 511, shall 
umpire appointed under have the like powers as if his name had 
sections 609, 610, and 511. been inserted in the order of reference. 
Note.—This section applies to Provincial Small Cause Courts, 

513. The Court shall issue the same processes to the 
parties and witnesses whom the arbitra- 
tors or umpire desire or desires to exa- 
mine, as the Court may issue in suits tried before it. 

Persons not attending in accordance with such process, 

Punishment for default, Or making any other default, or refusing 
e: to give their evidence, or guilty of any 
contempt to the arbitrator or umpire during the investigation 
of the matters referred, shall be subject to the like disadvan- 


Summoning witnesses. 
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tages, penalties, and punishments, by order of the Court, on 
the representation of the arbitrator or umpire, as they would 
incur for the like offences in suits tried before the Court. 
Note.—This section applies to Provincial Small Cause Courts. 
514. If, from the want of the necessary evidence or in- 
Extension of time for formation, or from any other cause, the 
making award. arbitrators cannot complete the award 
within the period specified in the order, the Court may, if it 
thinks fit, either grant afurther time, and from time to time, 
enlarge the period for the delivery of 


. Supersession of arbitra- : 
tion. the award, or makean order superseding 
the arbitration, and in such case shall proceed with the suit. 

Notes. 


This section applies to Provincial Small Cause Courts. 

Under this section the time for delivery of an award may be extended 
atthe discretion of the Court without the consent of the parties.—-2 W. 
R., 297. 

The present suit for dissolution of partnership and all matters in dis- 
pute. between the parties thereto were by judge’s order, dated 18th July 
1887, referred tothe arbitration of A ana B, The time for making and 
filing the award was by subsequent orders extended to the 18th May 
1888. The award was made on that day, but was not filed until the 18th 
June 1888, The second defendant obtained a rule calling on tho other 
parties to show cause (inter alia) why the award should not be set aside 
by reason of its not having been filedin time. Held that the omission to 
tile the award on or before the 18th May 1888 did not render it invalid. 
The word ‘‘made” in secs, 514 and 521 of the Civil Procedure Code (Act 
XIV of 1882) does not include the filing of the award.—I. L. R., 13 
Bom. 119. 

A Court has power to act under sec, 514 of the Code Civil Procedure at 
any time before the award is actually made, whether the time previously 
limited for making the award has expired or not. Raja Har Narain Singh 
v. Ohaudhrain Bhagwant Kuar referred to.—14 Al. 343. 

Where a decree purports to have been made in terms of an award 
under sec. 522 of the Code of Civil Procedure, an appeal lies against it if 
there was no award in fact or in law. An order extending the time for 
the presentation of an award upon an application presented within time is 
not bad in law by reason of its having been made after the expiry of the term 
which it purports to extend. It is nota valid objection to an award that 
the arbitrators have not acted in strict conformity with the rules of evi- 
dence.—11 Madr. 85. 

A suit was referred to an arbitrator, who did not make his award 
within the period limited for that purpose. After that period had expired, 
an application was made for its extension, both parties consenting ; the 
application was granted and the award was made within the time so ex- 
tended, and a decree,was passed in its terms :— Held, that the order ex- 
tending the time was not illegal, and the party dissatisfied with the decree 
was not entitled to have the award and the decree made upon it set aside. 


—15 Madr. 384, 
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Application for the extensions of the period for the submission of an 
award and orders thereon should be made in writing and recorded. When 
a party bas been prejadiced by having the time allowed for taking objec- 
tiens to an award curtailed by the Court, no appeal lies, but a review 
should be granted by the Court of first instance.—3 Madr. 59. 


See I. L. B., 13 Al. 300, noted under sec. 503. 


515. When an umpire has been appointed, he may en- 


When umpire may arbi- ter on the reference in the place of the 
trate in lieu of arbitrators. arbitrators, 


(a) if they have allowed the appointed time to expire 
without, making an award, or 


(6) when they have delivered to the Court or to the um- 
pire a notice in writing, stating that they cannot agrec. 


Wotes- 

This section applies to Provincial Small Cause Courts. 

As in the case of an arbitrator, so in the case of an umpire a Court 
has power to extend the period within which the award is to be sub- 
mitted. Where the parties prayed the Court to appoint two arbitrators 
and av umpire and to refer the case to them for decision, and undertook 
to abide by such decision as might be passed by them unanimously or by 
the majority of them, held that an award by the umpire alone, the arbitra- 
tors being unable to decide was valid. Held also that the plaintiff, having 
appeared before the umpire, and taken no objection to the procedure of the 
umpire from March to August, was estopped from raising the objection 
that an award of the umpire alone was invalid. The Court can extend the 


ag allowed to an umpire under sec. 509 of the Code.—I. L. R., 4 Madr. 


516. When an award in a suit has been made, the per- 
Award to be signed and sons who made it shall sign it, and cause 
filed: it to be filed in Court, together with any 
depositions and documents which have been taken and prov- 
ed before them ; and notice of the filing shall be given to the 
parties. 
Notes. 
This section applies to Provincial Small Cause Courts. 
A Civil Court’s judgment cannot affect the rights of parties as declar- 
ed in an award.—2 W, R., 297. 


Where an arbitrator imported into his proceedings a previous inquiry 
alleged to have been made by him, and relied upon admissions made in the 
former proceedings, his award was held to be bad, and the decision based 
thereon set aside.—24 W. R., 81. 

A District Munsiff passed a decree in the terms of an award without 
giving notice of the filing of the award under sec. 516 of the Code of Civil 
Procedure. Held that the District Munsiff acted with material irregu - 
larity within the meaning of sec. 622 of the Code of ‘Civil Procedure, — 
I. L. R., 11 Madr. 144. 

The act of an arbitrator, in handing in an award to the proper officer 
of the Court, for the purpose of the award being filed, cannot be considered 
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as an ‘application’ within the meaning of the Limitation Act.—?7 Cal. 333. 
See I. L. R., 17 Cal. 832, noted under sec. 508. 
517. Upon any reference by an order of the Court, 
Arbitrators or umpire the arbitrators or umpire may, with the 
may stute special case. consent of the Court, state the award as 
to the whole or any part thereof in the form of a special case 
for the opinion of the Court ; and the Court shall deliver its 
opinion thereon ; and such opinion shall be added to, and form 
part of, the award. 
Nore.—This section applies to Provincial Small Cause Courts. 


Court may, ou anpplica- ‘de 
tion, modify or correct 518. The Court ma by order, 
award in certain cases. modify or correct an award— 


(a) where it appears that a part of the award is upon a 
matter not referred to arbitration, provided such part can be 
separated from the other part, and does not affect the decision 
on the matter referred, or 

(6) where the award is imperfect in form, or contains any 
obvious error which can be amended without affecting such 
decision. Notes. 

This section applies to Provincial Small Cause Courts. 

The arbitrators to whom the matters in difference in two suits for money 
were referred to arbitration made an award for payment to the plaintiff of 
certain sums by the defendant, and further directed that these sums should 
be paid by certain instalments. The plaintiff preferred objections to the 
award, in so far as it directed payment by instalments, and the Court, hold- 
ing that the arbitrators had no power to make such a direction, modified 
the award to that extent, under sec. 518 of the Civil Procedure Code, Ou 
appeal, the District Judye, while allowing the power of the arbitrators to 
direct payment by instalments, reduced the number of instalments which 
had been fixed. Held that the decree of the first Court not being in accord- 
ance with the award, an appeal lay to the Judge, with reference to sec. 522 
of the Code. Held also that, as it was clear that the reference to arbitration 
gave the arbitrators full powers, not only as to the amount to be paid, but 
also as to the manner of payment, the lower Appellate Court was wrong in 
reducing the number of instalments which had been fixed. Per MaumMoon, J. 
—The word “ award” used in the last sentence of sec, 522 of the Code must 
be understood to mean an award as given by the arbitrators,and not as 
amended by the Court under sec. 518. The words “in excess of, or not iu 
accordance with, the award,” used in sev. 522, were intended to enable the 
Court of appeal to check the improper use of the power conferred by sec. 
518.—I. L. R., 8 Al. 449. 


519. The Court may also make such order as it thinks 
Order as to costs of arbi- fit respecting the costs of the arbitration, 
tration. if any question arise respecting such 
costs, and the award contain no suflicient provision concern- 
ing them. 
Nore.—This scction applies to Provincial Small Cause Courts. 
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520. The Court may remit the award or any matter 

When award or matter Yeferred to arbitration to the re-consi- 

referred to arbitration may deration of the same arbitrators or um- 
Re eeuast Ou: ~*=9, upon such terms as it thinks fit, 


(a) where the award has left undetermined any of the 
matters referred to arbitration, or where it determines any 
matter not referred to arbitration ; 

(6) where the award is so indefinite as to be incapable of 
execution ; 

(ce) where an objection to the lIecgality of the award is 
apparent upon the face of it. 


N Otes. 
This section applies to Provincial Small Cause Courts. 
Sec. 323, Act VIII. 1859 (corresponding with sec, 520, Act X1V. 1882), 


authorizes a Court to remand a case to arbitrators for reconsideration when 
there are mistakes which it cannot amend; and if the arbitrators refuse to 
reconsider their award, it becomes null and void without proof of corruption 
or misconduct.—7 W. R., 406. 

This section does not authorize a Court to remit a case to the arbitrators 
except as to matters in difference between the parties,—14 W. R., 469. 


Where, in a suit for the filing of an award made on a private reference 
to arbitration, the Court of first instance, holding that there was no reason 
to remit such award to the reconsideration of the arbitrator under the 
provisions of Act X of 1877, sec. 520, or to set it aside under sec. 521, did 
not proceed to give judgment according to such award followed by a decree, 
but merely directed that such award should be filed, held that its order was 
not appealable as a decree or as an order.—I, L. R., 2 Al. 471. 


An award was remitted under sec. 520 of Act X of 1877. The ar. 
bitrators refused to reconsider it, and the Court thereupon proceeded with 
the suit, and gave the plaintiffs a decree. The defendants appealed from 
such decree on the ground, amongst others, that the award had been im- 
properly remitted under sec. 520. Held that the question whether the award 
had been properly remitted under sec, 520 or not could be entertained in 
such appeal, The worshippers at a public mosque can maintain a suit to 
restrain the superintendents of such mosque from using it or its appurten- 
ant rooms for purposes other than those for which they were intended to be 
nsed, and from doing acts which are likely to obstruct worshippers in enter- 
ing or leaving such mosque,—3 Al. 636. 

The plaintiff in asuit, which had been referred to arbitration, offered 
before the arbitrator to be bound by the evidence of the defendant given 
on a certain oath. With the arbitrator’s consent the defendant accepted 
such offer, and gave evidence on such oath. The arbitrator made an award 
in accordance with the evidence so given. The plaintiff objected to the award, 
not on any of the grounds mentioned in secs, 520 and 521 of the Civil 
Procedrre Code, buton the ground that the procedure of the arbitrator bad 
been illegal. The Court disallowed this objection, and gavea judgment 
and decree in accordance with the award, Held by Straight, J., that such 
decree, being in accordance with the award, was not appealable. Held by 
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Stuart, CO. J., that the award not being open to objection on any of the 
grounds mentioned in secs. 520 and 521 of the Civil Procedure Code, and 
the decree being in accordance with the award, the decree was not appeal- 
able. Held by Oldfield, J., that the procedure adopted by the arbitrator 
being illegal, not being warranted by the Oaths Act, and there being in 
reality no award within the meaning of the Civil Procedure Code, the 
decree therefore was appealable. Fer Sturat, C. J., that the procedure of 
the arbitrator did not require to be warranted by the Oaths Act, as he was 
entitled by virtue of his office to proceed as he did.—4 Al. 283. 

The plaintiff in this suit saed the defendants to recovor certain moneys 
presented to him on his marriage, which he alleged the defendants had re- 
ceived and appropriated to their own use. The defendants denied that they 
had received such moneys, butadmitted that such moneys had been credit- 
ed by the plaintiff’s father to the firmin which they, the plaintiff, and the 
plaintiff’s father were jointly interested, against a larger amount of moneys 
belonging to the firm: which had been expended on the plaintiff's marriage. 
The parties agreed to refer the matter in dispute between them to arbitra- 
tion, and to abide by the decision of the arbitrator. The arbitrator decided 
that the plaintiff could not recover the moneys he sued for, and which had 
been credited to the firm of which he was a partner, as a larger sum had 
been expended on his marriage out of the funds of the firm. The plaintiff 
obtained the opinions of certain pandiés to the effect that, under Hindu Law, 
gifts on marriage are regarded as separate acquisitions, and prayed that 
the Munsiff would remit the award with these opinions to the arbitrator. 
The Munsiff remitted the award with the opinions, requesting the arbitra- 
tor to consider them, and to return his opinion in writing within acertain 
period. The arbitrator having refused to act further, the Munsiff proceed- 
ed to determine the suit, and gave the plaintiff a decree on the groand 
that, ina joint Hindu family, presents received on marriage do not fall 
into the common fund. Held (Pearson, J., dissenting) that, there being no 
illegality apparent on the face of the award, the Munsiff was not justified 
in remitting the award, or in setting the award aside and proceeding to 
determine the suit himself, but that he should have passed judgment in 
accordance with the award.—2 Al. 181. 

When an application is made to a Court to file an award under sec. 525 
of the Code of Civil Procedure, and an objection is made to the filing of it 
upon any of the grounds mentioned in sec, 520 or 521, the proper course 
for the Court to pursue is to dismiss the application, and to leave the ap- 
plicant to bring a regular suit to enforce the award in which all the objec- 
tions as to its validity may bejproperly tried and determined. Where no such 
ground of objection is made to the filing of the award, and the Court con-~ 
eeaenuy orders it to be filed, no appeal lies against that order.—10 Cal. 
74, 


See I. L. R., 6 Bom. 663, noted under sec. 526 ;3 Al. 641, noted under 
sec. 525; 3 Al. 286, noted under sec. 2. 


521. An award remitted under section 520 becomes 

Grounds for setting aside VoOId on the refusal of the arbitrators or 

award. umpire to reconsider it. But no award 

shall be set aside except on one of the following grounds 
(namely) :— 

(a) corruption or misconduct of the arbitrator or umpire ; 

(b) either party having been guilty of fraudulent conceal- 
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ment of any matter which he ought to have disclosed, or of 
wilfully misleading or deceiving the arbitrator or umpire ; 


(e) the award having been made after the issue of an 
order by the Court superseding the arbitration and restoring 
the suit; ; 


and no award shall be valid unless made within the period 
allowed by the Court. 


Notes. 
This section applies to Provincial Small Cause Courts. 


An award of arbitration can only be set aside forcorruption or partia- 
lity, but not on the ground of inconsistency.—-W. R., Sp. 153. 

An award is not reversible except under thia section. An arbitrator is 
not bound by technical rules of Court. He isappointed to give an equitable 
award, and can decide a case npon a document whether stamped or un- 
stamped.—1 W. R., 12. 

An arbitration-award as to division of property left to minor sons, 
though assented to by their guardian, was set aside so far as regarded those 
sons on proof that the partition was injurious to them,—1 W. R., 280. 

Where a suit was referred to arbitration, and objection was taken to 
the award on the gronnd that one of the arbitrators had not attended a 
meeting when witnesses examined by the other arbitrators, held that 
the award was invalid by reason of misconduct on the part of the arbitra- 
tors within the meaning of sec, 521 (a) of the Code of Civil Procedure.—I. 
L. BK., 12 Madr. 113. 

By reason of sec, 582 of the Civil Procedure Code, where a Court of 
first instance wrongly scts aside an arbitration-award and passes a decree 
against the terms thereof, and a Court of first appeal, holding that the 
award was not open to objection upon the grounds mentioned in sec. 521, 
passes a decree strictly in accordance with the award, such appellate de- 
cree is entitled to the same finality as the first Court’s decree would have 
been under the last paragraph of sec. 522, and cannot be made the subject 
of second appeal. Pureshnath Dey v. Nobin Chunder Dutt (12 W. R, 93) 
and Knghouber Dyal v. Maina Koer (12 C. L. R., 564) dissented from.—10 
Al. 8. 

The principle of the ruling of the Privy Councilin Raja Har Narain 
Singh v, Chaudhrain Bhagwant Kuar is application also to arbitrations 
under sec. 221 of Act No. XIX of 1873.—14 Al. 347, 

All matters in dispute in a suit were referred to arbitration. An 
award was duly made and filed, ana a decree passed in accordance with the 
terms thercof. Subsequently on the application of the plaintiff in the suit, 
the Court passed an order setting aside the decree and the award, and or- 
dering the case to be set down for hearing upon the ground that the proceed- 
ings in connection with the arbitration had been taken, and the award had 
been filed, without notice to the plaintiff, and that, although the award was 
alleged to have been made with the consent of the parties, the plaintiff had 
not consented to it. Held, that no appeal lay from such order. Howard r. 
Wilson, (1. L. R., 4 Cal. 231), dissented from ; Mothooranauth Tewaree 
v, Brindabun Tewaree, 14 W. R., 327, followed.—11 Cal, 172. 


The rule that no award shall be valid unless “ made” within period fix- 
ed by the Court, is equivalent to a rule that the award must be ‘‘delivered” 
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within that period. Upon a reference to the arbitration of three persons, 
the Court ordered that the award made by them should be filed on the 19th 
September, 1885. The award was not filed on that date, but was signed by 
two of the arbitrators on that date, and by the third arbitrator on the 2Cth 
September, on which day it was filed. It had been agreed that the opinion 
of the majority should carry the decision :—Held that the award was not 
‘made within the period fixed by the Court” within the meaning of sec. 
521 of the Civil Procedure Code.—8 Al, 543; 12 Cal. 173. 

The word “ misconduct”’ as used in sec. 521 cl, (a) of the Civil Pro- 
cedure Code should be interpreted in the sense in which it is used in English 
law with reference toarbitration-proceedings. It does not necessarily im- 
ply moral turpitude, but it includes neglect of the duties and responsibilities 
of the arbitrators, and of what Courts of justice expect from them before 
allowing finality to their awards. An arbitrator to whom the matters in 
difference ina suit were referred under sec. 508 of the Civil Procedure 
Code, and who was directed by the order of reference to deliver his award 
by the 22nd September, applied on the 17th September forjan extension of 
time, on the ground thata very fullinvestigation was necessary, which it 
was not possible to make within the prescribed period. On the 20th Sept. 
without waiting for the order of the Court, he notified tothe parties that 
he proposed to hold an inquiry in the case on the 24th, and it appeared that 
he did not expect this intimation to reach them before the 2lst or 22nd. On 
the 23rd, he informed the plaintiff’s pleader that a new date would be fixed 
for the inquiry, of which notice would be given to the parties. Notwith- 
standing this, on the 23rd, the arbitrator took evidence for the defendant 
in the absence of the plaintiff and his pleadcr, All these proceedings were 
held before the arbitrator received an order of the Court extending the time 
for delivery of the award up to the 26th October. On the 27th September 
he directed the parties to be informed that the investigation would be held 
on the 5th October. On the 4th October the plaintiff presented a petition, 
praying the arbitrator to summon witnesses and to take documentary evid- 
ence, and upon this nothing definite was settled at the time; but, after the 
pleaders had left, the arbitrator passed an order rejecting the petition, on 
the ground that the evidence sought to be produced was unnecessary. On 
the same date, and on the 5th and 6th October, he took evidence for thé 
defence in the absence of the plaintiff and his pleader. On the 10th he re- 
jected a petition by the plaintiff, praying for further time to produce evid- 
ence, and complaining of his having taken evidence in the plaintiff's absence, 
and having received in evidence a fabricated document. On the 25th Oc- 
tober, the arbitrator delivered his award in favour of the defendant. Sub- 
sequently, upon objections made by the plaintiff, the Court set aside the 
award, and directed that the trial of the suit should proceed. Held that, 
although no case of “‘corruption” within the meaning of sec. 521 (cl. a) of 
the Civil Procedure Code had been made out against the arbitrator, the cir- 
cumstances above stated amounted to “misconduct,” and the award was 
therefore bad in law, and had rightly been set aside. Soobul Thakur 
Opadatah v. Panchunund Tikha (Ss. D. A-, L. P., 1848, p. 115), Reedoy 
Kristo Mujoomdar v, Puddo Lochun Mujoomdar (1 W. R., 12), Sada Ram 
v. Beharee(S.D.A.N.W.P., 1864, vol. 2, p. 399), Parns Dass v. Khoobee(S.D, 
A., N. W. P., 1861, vol., 2, p. 199), Howard v. Wilson (I. L. R,, 4 Cal 231), 
Bhagiruth v. Ram Ghulam (1.1. R., 4 Al, 283. Wazir Mahton v. Lulit Singh 
1. L. R., 7 Cal. 166), Nainsukh Rai v. Umadai (I. L.R., 7A}. 273), and 
Pestonjee Nursurwanjee v. Manockjee, (12 MoorsI, A. 112), distinguished, 
—9 Al. 253. 
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An order under sec. 251 of the Civil Procedure Code, setting aside an 
award, made son reference to arbitration in the course of a suit, under 
chapter XX XVII of the Code, on the ground of the arbitrator’s misconduct, 
is not subject to revision by the High Court in the exercise of the powers 
conferred on it by sec, 622 of the Code.—5 Al. 293. 

A case was referred by consent to arbitration and after having been 
recalled into Court was again referred. An award was made by the arbi- 
trator, and filed in Court. The defendants then objected, on the ground 
that, they had no notice after the second reference, and that they were not 
heard, and that the arbitrator had otherwise misconducted himself, These 
objections were disallowed by the Subordinate Judge, who gave a decree 
in the terms of the award. This decree was upheld by the Judge on appeal, 
who, however, found that the arbitrator has been guilty of misconduct. 
Held that, if the decree of the first Court was not final under sec. 325, Act 
VIIT of 1859, all tbat the lower Appellate Court could do was to remand 
the case to be dealt with on ita merits ; but, inasmuch as there had been an 
award and a decree thereon, which was final within the terms of that sec- 
tion, the lower Appellate Court had no jurisdiction to hear the appeal, or 
to express any opinion on what had passed in the first Court.—?7 Cal. 166. 

See I. L. R., 10 Cal. 74, noted under sec. 520; 3 Al. 636, noted under 
sec. 520; 11 Madr. 85 ; 15 Madr. 384, 13 Bom. 119, noted under sec. 514, 
13 Al. 300, noted under sec. 508. 


522. If the Court sees no cause to remit the award or 
Judgment to be accord- any of the mattersreferred to arbitration 

ing to award. for reconsideration in manner aforesaid, 
and if no application has been made to set aside the award, 
or if the Court has refused such application, 

the Court shall, after the time for making such applica- 
tion ae expired, proceed to give judgment according to the 
award, 

or if the award has been submitted to it in the form of a 
special case, according to its own opinion on such case. 

Upon the judgment so given a decree shall follow, and 
shall be enforced in manner provided in 
this Code for the execution of decrees 
No appeal shall lie from such decree except in so far as the 


decree is in excess of, or not in accordance with, the award. 
Notes. 

This section applies to Provincial Small Cause Courts. 

No appeal lies against an order disallowing an application to file an 
award under sec. 327 of Act VIII of 1859.—I, L. R., (A. C.) 184. 

An application was made under sec. 327 of Aet VIII of 1859 to file an 
arbitration-award, and the Court, after calling on the opposite party to 
show cause why it should not be filed, rejected the application. Held that 
the case did not come within the meaning of sec. 325, and that the order, 
being simply one “rejecting un application to file an award.’’ was final.— 
2B. L. R., App. 20; 11 W. R., 57. 

No appeal lies from an order rejecting an application to file an award 
(Mitter, J. dubiiante). Where the application was considered as a regular, 


Decree to follow. 
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suit, the Judge was right in decreeing costs as in a regular suit.—2 B.L.R., 
(A. C,) 249; S.C. 11 W.R.,, 104; B. L. R., Sup. Vol., 505; 2 Ind, Jar., 
N.S.,1; 6 W. R., Mis., 83, 


In an arbitration-case between a mahajan and his gomasta, an award 
was made to the effect that Rs. 725 were outstanding and due to the kuti, 
of which Rs, 483 were due to the mahajan, and Rs. 241 to the gomasta ; 
that the gomasta should point out the persons owing the Rs. 483, or in de- 
fault make good the amount. The mahajan applied to the Sabordinate 
Judge of Bhagulpore, under Act VIII of 1859, sec. 327, to file the award. 
The Subordiuate Judge held that it was not proved that the gomasta had 
done as required by the award, and ordered him to pay the deficit. The 
gfomasta appealed to the Judge, who held that no appeal lay from the 
judgment of the Subordinate Judge enforcing the award. Held on special 
appeal that the Subordinate Judge’s judgment decided a question of fact 
not determined by the award, and that au appeal would lie—2 B. L. R., 
(A, C.) 260; 11 W. R., 140. 


On the application of one party to a reference to arbitration, without 
the intervention of a Court, to have the award filed, and for judgment 
thereon, an objection of the other party, that the award had been come to 
after the arbitrators’ authority had been repudiated, was over-ruled, and 
judgment was passed by the Munsif in accordance with the award. Held 
(PauL, J., dissenting) an appeal lay from the decision of the Munsif. In 
another case the question was referred to a Full Bench whether, when an 
award has been ordered to be filed, and judgment has been given in accord- 
ance with it under sec. 327 of Act VIIL of 1859, is such judgment open to 
appeal P The answer given (Pau, J., dissenting) was: It is open to an 
appellant to show that the paper which has been filed is not an award, If it 
is an award, and judgment is given in accordance with such award, such 
judgment is final. Per Pau, J., the judgment is final.—8 B. L. R., 315; 
15 W. R.,(F. B.) 9; 2C. L. &., 362, 

Plaintiff sued for confirmation of an award delivered by arbitrators ap- 
pointed by agreement of parties to decide upon his claim to a share of an- 
cestral property. Defendant objected that the award was illegal princi- 

ally upon the grounds that he had cancelled his submission some time be- 
ore the award was passed. The District Judge ordered the award to be 
filed on the authority of Pestonjee v. Maneckjee (3 M. H.C, R., 183, affirm. 
ed in 12 Moo. 112). The defendant appealed. Held that uo appeal lay.— 
7M. H.C. R, 257. : 

An appeal lies from an order made in execution of an arbitration- 
award filed under the provisions of sec. 327 of the Civil Procedure Code, 
5 Bom. H.C. R., (A. C.) 129; 13 W. R., 62, 

An order disallowing an application under sec. 826 of the Code of Civil 
Procedure is unappealable.—5 N. W. P. H. C. R., 179. 


An appeal will lie from a decree which varies an award by contain« 
ing a direction for payment by instalments which is not contained in 
award. The plaintiff in the snit, which was one on accounts stated, 
agreed to refer to arbitration the question whether the accounts were 
correct or not. It was unnecessary for the arbitrators to determina 
whether the account stated was proved. The decree was passed on the very 
day the award was filed. The plaintiff was not estopped from taking objec- 
tions to the award by reason of his silence when the decree was pronounced. 
The award was held invalid, among other roasons, because it purported ta 
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be the award of four persons, whereas the order of reference was addressed 
only to three.—7 N. W, P. H. C. R., 367. 

On appeal from a decree setting aside an award, the District Judge re- 
versed the decree of the first Court, and made a decree in accordance with 
the award. Held that sec. 522 of the Civil Procedure Code did not take 
away the right of second appeal against the latter decree.—12 C, L. R., 564. 

Held by the majority of the Court (Prarson, J., dissentiente) that no 
appeal lies from an order passed under sec, 327, Act VIII of 1859, whether 
granting or refusing the application.—3 Agra H.C. R., 353; S.C. Agra H. 
C. B., (EF. B.) Ed. 1874, 156, 

An appeal lies from a judgment given on an arbitration-award, on the 
ground that the judgment is contrary to the award.—3. W. R., 168. 


Anu appeal, on the allegation of want of consent of parties, lies from the 
order of a lower Court, under sec. 327, Code of Civil Procedure, directing a 
private award of arbitration to bd filed and enforced.—6 W. R., €0. 


An order refusing to enforce an obviously illegal award of arbitra- 
tors under sec. 327, Act VIII of 1859, is not a decree, and therefore not ap- 
pealable.—7 W. B., 401, 

The question whether, under sec. 522 of the Code of Civil Procedure, 
an appeal will lie against a decree given in accordauce with au award, de- 
pends upon whether the award upon which the decree is based is a valid 
and legal award. A plaintiff and some of the defendants to a suit applied 
to refer the suit to arbitration (certain other of the defendants not having 
joined in the application) ; an award was passed and a decree made in ac- 
cordance with such award. The plaintiffs objected the validity of the award 
on the ground that all the parties tothe suit had not joined in referring the 
suit to arbitration; the objection was dismissed, and judgment given in 
accordance with the award. Held that an appeal would lie from a decree dis- 
missing the objection and confirming the award ; bat that under the special 
circumstances of the case justice was so clearly in favour of the view that 
the award was good, that the Court, although not entirely approving of 
certain decisions of the High Court (Shitianah Bisvas v. Kishen Mohun 
Mookerjee, (5 W. R., 120) ; Ram Soonder Mookerjee v. Ram Shurun Moo- 
kerjee (6 W.R., 25) ; Doorga Churn Thakoor v. Kally Doss Hazrah(10 W.R., 
463); Bishoka Dasia v. Auunto Lal!) Pain (4 C. L. R., 65), which laid down 
that such an award is good, notwithstanding that some of the parties to the 
suit may not havé joined in the reference to arbitration, did not think fit 
to differ from those decisions on that occasion.—I. L. R., 11 Cal. 37. 

An award upon a question referred to arbitrators, on whose part no 
misconduct or mistake appears, concludes the parties who have submitted 
to the reference from afterwards contesting in a suit the question so referred 
and disposed of by the award. Two widows ofa deceased Hindu referred 
generally to arbitrators the question of their rights, respectively, in the 
estate of their deceased husband, including the matter whether there was, 
or was not, any cause disentitling the widow, who afterwards brought this 
suit for her share in the estate against the other who had obtained posses- 
sion of the whole. The arbitrators declared her to be disentitled to succeed to 
any portion of the estate, and awarded her maintenance only :—Held, that, 
in the absence of mistake, or misconduct, on the part of the arbitrators, the 
award was binding on the partics.— 11 Cal. 386, ; 

The power to file an award includes the power to inquire if there wasa 
submission to arbitration,and this question is concluded by the decree, which 
is final under secs, 522 & 526 of the Code of Civil Procedure.— 4 Madr. 319. 
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After issues bad been framed in asuit to wind up a partnership, the 
matter was referred to an arbitrator, who made his award, and with regard 
to certain property, not part of the partnership property, he referred the 
parties to a separate suit. A decree was passed in accordance with the 
award :—Held, that an appeal lies against a decree passed on an award, 
on the ground that the award was not legal; but that the award was not 
illegal by reason of its comprising the reference of the parties to a separate 
suit.—15 Madr. 348, 

A case was referred tothe arbitration of five persons, with a proviso 
that, in the event of any two of the arbitrators being absent, the arbitration 
should be continaed by the other three, Two of the arbitrators named were 
the pleaders on either side, and these two, with the consent of the parties, 
ceased to act as arbitrators, but argued the matier before the other arbitra- 
tors. Held that the award made by the other three arbitrators named was 
a valid award.—-9 Cal. 905 ; 12C. L. BR., 525. a 

Held that an appeal lica from a decree passed in accordance with an 
award, when such decree is impugned on the ground that there is no award 
in law or in fact, upon which judgment and decree could follow under sec. 
522, Civil Procedure Code, Joymungal Singh v. Mohun Ram (23 W.R, 429) 
and Bhagirath v. Ram Ghulam (I. L, R., 4 Al. 283) observed on.—6 Al. 174. 

When an award has been filed in Court, as provided by sec. 525 of the 
Code of Civil Procedure, the judgment and decree bused thereon must be 
drawn up specifically in terms of the award. If thedecree merely decrees in 
general terms the claim of one party or of the other, it cannot be said that 
such decree is in accordance with the award, and being “ not in accordance 
with the award” an appeal will lie therefrom,—13 Al. 366, 

SeeI. L. R, 2 Bom. 553, noted under sec. 2; 6 Madr. 414, noted under 
sec. 507 ;3 Al. 286, noted under sec. 2; 11 Madr. 85, noted under sec, 514 ; 
10 Al. 8, noted under sec. 521. 


523. When any persons agree in writing that any dif- 
4 ; ference between them shall be referred 
greement to reter \to : @ 

arbitration may be filedin to the arbitration of any person named 

Roure. in the agreement or to be appointed by 

any Court having jurisdiction in the matter to which the ag- 

reement relates, the parties thereto, or any of them, may ap- 
ply that the agreement be filed in Court. 


The application shall be in writing, and shall be num- 
Application to be num- bered and registered as a suit between 
bered and registered. one ormore of the parties intercsted or 
claiming to be interested as plaintiff or plaintiffs, and the 
others or other of them as defendants or defendant, if the 
application have been presented by all the parties, or, if other- 
wise, between the applicant as plaintiff and the other parties 

as defendants. 
On such application being made, the Court shall direct 
Notice to show cause notice thereof to be given to all the par- 
filing. ties to the agreement other than appli- 
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cants, requiring such parties to show cause, within the time 
specified in the notice, why the agreement should not be filed. 


If no sufficient cause be shown, the Court may cause the 
agreement to be filed, and shall make an order of reference 
thereon, and may also nominate the arbitrator, when he is not 


named therein, and the parties cannot agree as to the nomin- 
ation. 
Notes. 

This section applies to Provincial Small Cause Coorts. 

A submission to arbitration can only be revoked on good grounds. The 
claimant, in a reference to arbitration, is the person on whom, ceteries 
paribus, it is incumbent to promote the conduct of the proceedings ; and 
when, therefore, there is a long and unreasonable delay unexplained by any 
act of the other party, either conducing to it or consenting to it or waiv- 
ing it, the latter is, prima facie, entitled todecline to goon witk the re- 
ference, and to revoke the agreement for submission. Where an agreement 
to refer has been duly revoked, the Court is incompetent to order it to be 
filed under sec. 523 of the Code of Civil Procedure. Semble :—Where no 
arbitrator has been named in an agreement, and the aid ofthe Court in 
the appointment of an arbitrator is invoked, the parties onght to have an 
opportunity of being heard upon the selection to be made. Pestonjee 
Nusserwanjee v. Manockjee, 12 Moore’s I. A., 112, referred to.—I. L. R., 
17 Cal. 200. 

In an agreement to submit to arbitration, which was filed in Court 
under the provisions of sec. 523 of the Code of Civil Procedure, it was 
stipulated that thedecision of the arbitrator should be accepted as final, 
and that no appeal therefrom sbould be made by either party. Held that 
this stipulation did not prevent the Court from setting aside the award on 
the ground of misconduct on the part of the arbitrator.—6 Madr. 368. 


Held by the Fall Bench (Otprietp, J., dissenting).—That an order re- 
fusing to file in Courtan agreement to refer to arbitration is not appeal- 
able. Per Ouprie.p, J.—That such an order is appealable, and the Court-fee 
payable on the memorandum of appeal is an ad-valorem fee computed on 
the value of the subject-matter in dispute in the appeal. Janki Tewari e. 
Gayan Tewari (I. L. B.,3 Al, 427) distinguished by Stuart, OC. J., and fol- 
lowed by Otprirxtp, J.—5 Al. 333. 

See I. L. B., 6 Cal. 251, noted under sec. 506 ; 3 Al. 286, noted under 
sec. 2, 
524. The foregoing provisions of this chapter, so far 

Provisions of chapter #8 they are consistent with any agree- 
applicable of proceedings ment so filed, shall be applicable to all 
under order of reference. = hroceedings under an order of reference 
made by the Court under section 523, and to the award of 
arbitration and to the enforcement of the decree founded there- 
upon. 

Notes. 
This section applies to Provincial Small Canse Courts. 
Where the partner of a firm in their partnership-deed agreed to refer 
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their disputes to arbitration, and the reference made in pursuance of this 
agreoment gave the arbitrators a power to make partition, but omitted a 
power to sell, Aeld, on the award being made a rule of Court, that the 
Court had no power, under sec. 326, Act VIII of 1859, to order the sale 
of certain property of which the arbitrators were unable to make partition, 
and the sale of which they recommended on that ground.— 3 C.L. R., 357. 
See I. L. R., 6 Madr. 368, noted undersec. 523;3 Al, 286, noted 
under sec. 2. 
525. When any matter has been referred to arbitration 
Filing award in matter Without the intervention of a Court of 
referred toarbitration with- Justice, and an award has been made 
ont intervention of Court. thereon, any person interested in the 
award may apply to the Court of the lowest grade having 
jurisdiction over the matter to which the award _.relates_that 


the award be filed in Court. 


The application shall be in writing, and shall be number- 

Application to be num. ed and registered as a suit between the 

bered and registered. applicant as plaintiff and the other par- 
ties as defendants. 


The Court shall direct notice to be given to the parties 
Notice to parties to arbi. to the arbitration, other than the appli- 


tration. cant, requiring them to show cause, with- 
in a time specified, why the award should not be filed. 
Wotes. 


This section applies to Provincial Small Cause Courts. 

When a matter has been referred to arbitration without the inter- 
vention of any Court, a Small Cause Court in the mofussil has jurisdiction 
to entertain an application under sec. 327 of Act VIII of 1859 to file the 
award, provided it relates to a debt not exceeding the amount cognizable 
by such Court, and that the defendant resides within its jurisdiction.—1 
B. L. R., (A. C.) 43; 10 W. R., 85 ; 10 Bom. 54;5 M. H.C. R., 128. 


As proceedings taken to file and enforce au award under seo. 327 of the 
Civil Procedure Code are of the nature of a suit within the meaning of sec. 
2 of Act XX of 1864, a minor must be represented in such proceedings by 
a peeson holding a certificate of administration.—9 Bom. H.C. R., (A. 
C.) 289. 

Where an application was made to a Sabordinate Jadge to file an 
award, and an objection was taken that the arbitrators had made their 
award several months before the date of the one sought to be filed, thus 
impeaching the identity of the award, and the Subordinate Judge after 
an inquiry with regard to the several objections ordered the award to be 
filed :— Held, that the order of the Subordinate Judge should be set aside, 
or the award be deemed not to have been filed, The only objections which 
the Court can inquire into under secs, 525 & 526 are those which are speci- 
fied in secs. 520 and 521, and these relate to cases in which the reference 
and the award are accepted facts ; but where the objection denies the factum 
of the particular award sought to be filed, and the objection does not seem 
to be frivolous, but one giving rise to inquiry into difficult questions of law 
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and fact, it ia not competent for the Court to deal with that objection under 
Secs. 525 andd 26. In such a case the Court should leave the applicant to 
@ regular suit on the award as the basis of his cause of action wherein the 
party urging the objection will have the advantage of being a defendant 
rather than a plaintiff, and of having an appeal open to him in the event 
of an anfavourable decision.—I. L, B,, 9 Bom. 254. 


The three parties to a deed of partnership agreed that in case of any 
dispute or difference, the matter should be referred to the arbitration of 
persons chosen by each party to such dispute, and that in case any such 
party should refuse or fail to nominate an arbitrator, then the a 
named by the other party should nominate another arbitrator, anc 
should nominate a third person as umpire. Certain difference 
arisen among the three partners, two of them called upon the executors or 
the thi:d to nominated an arbitrator under the terms of the deed, but they 

first mentioned partners then nominated an arbitrator, 
another, and these having appointed an umpire, 
instance the matter in dis- 

sec, 

was 


verified petitions Gisciosiugp prvunus ~. ~~,----- = 
soc. 520 or sec. 521 of the Code :—dHeld that the word ‘“ parties” as used 
in sec. 525 should not be confined to persons who are actually before the 
arbitrators; that if persons by an agreement bave undertaken between 
themselves that, in the event of a certain state of things happening, a parti- 
cular procedure shall be followed which, under one state of circumstances, 
may be adopted im invitum, they should, for the purposcs of sec. 524, be re- 
garded as parties to that arbitration ; and that there was sufficient reason 
to show that the defendants in the present case were prima facie bound by 
4t.~ anhitwetinn ao an to bring them within the terms of sec. 525 as parties 
cause why the award shonld not 
and Hetherington referred 


is open to any of the objections menuvucu in sec, 520 or sec. 52], and it is 
not sufficient, when it is sought to make the award arule of Court, for the 
defeated party to come and merely say upon a cerified petition that this or 
that ground referred to in sevs, 520 and 521 existed against the filing. Sree 
Ram Chowdhry v, Denobundhoo Chowdhry and Ichemoyee Chowdhranee 
Chowdhry dissented from Dutto Singh v. Dosad Bahadur 

Chowdhry Muarlaza Hossein v. Bechun- 


Lela = Bg Ber eee | s : 
nissa, referred to.—8 Al, 340. 

A document, although headed asan ‘‘ award,” and signed by the arbi- 
trator, which merely recommends a solution of the questions referred to 
arbitration, will not be treated by the Court as an award on an application 
made under sec. 525 of the Code of Civil Procedure,—11 Cal. 356. 


wns dccided by the Full Bench in Lala Ishuri Pershad v. Her Bhanjan 
ee. (15 W. R,, 9 F. B.) that the question of the existence of a legal 


- = 2b netandnmnann nf tha 


? 


Ch VV Ae wy se _ 


with the award, then there is -—2 Cal. 
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Matters in dispute were referred to arbitration without the intervention 
of the Court. An award was made, and upon an application under sec. 525 
of the Civil Procedure Code to file the award, one of the parties showed 
cause why the award should not be filed, and the Subordinate Jadge held 
the objection to be good. Held that no appeal iny.—7 Cal. 490, 

A Subordinate Judge, although invested with the jurisdiction of a 
Small Cause Court Judge, does not, on that account, become a Small Cause 
Court Judge, nor his Court such a Court within the meaning of Act X of 
1877. He therefore, has power, within the limits of his ordinary pecuniary 
jurisdiction, to receive and file awards of arbitrators under sec. 525 of that 
Act.—3 Bom. 219. 

By the amendment of the plaint, a case under sec. 525 of Act X of 
1877 was taken out of the scope of ch. XXXVII of that Act. Held that, 
this being so, the decree of the Court of first instance was appealable. Held 
also, where a private award determined a matter not referred to arbitration, 
that a claim under sec. 525 of Act X of 1877, that such award should be 
filed in Court, was properly dismissed.—3 AJ. 541. 

Where an arbitration-bond provides that the matters in dispute refer- 
red to the arbitrators may be taken up and dealt with seriatim, and the 
award delivered bit by bit (khurd khurd), it is not necessary under seo. 
327 of Act VIII of 1859 (corresponding with secs. 525, 526, Act XIV of 
1882) thatall the matters referred to should have been decided before the 
first portion of the award dealing with some only of the subjects in dispute 
can be filed.—4 Cal. 92, 

Where an application is made under sec, 525 of the Code of Civil Pro- 
cedure to have an award filed in Court, and it appears to the Court, on 
cause shown why the award should not be filed, that there is a reasonable 
dispute between the parties on any of the grounds mentioned in sec, 520 or 
521, the application should be dismissed. Under sec. 525 of the Code of 
Civil Procedure, suffivient cause may be shown by affidavit or verified peti- 
tion, Sree Ram Chowdhbry v. Denobuudhoo Chowdhry (I. L. R., 7 Cal. 
490); and Sashti Charan Chatterjee v. Tarak Chandra Chatterjee (8 B. L. 
R., 315) referred to.—9 Cal: 557. 

When a Court has refused to file an award upon an application under 
sec. 525, Civil Procedure Code, no appeal lies against such decision, which 
is an order, and not a decree; but the High Court can interfere under sec. 
622. An award made under sec. 525, which is partly within and partly ex- 
ceeds the terms of the submission to arbitration, cannot be enforced by 
summary procedure under sec. 526 as to such portion as does not exceed 
those terms. To refer to arbitration questions arising on the construction 
of the award and questions left undecided by it is a matter beyond the scope 
of an agreement to submit to a scheme for the future management ofa 
devasam as regards conduct of suits, granting of demises, custody of pro- 
perty, collection of rents, appointment and removal of servants, and defray- 
ment of carrent expenditure.—3 Madr. 68. 

Where an award was made and signed by the arbitrators on the 5th of 
Augost 1881, but was not delivered to the parties till the 13th of September 
following, semble, that an application to file the award, made ou the 
25th February 1882, under the provisions of sec. 525 of the Code of Civil 
Procedure, was not barred by limitation. It is clearly the intention of 
the Legislature that a party to an arbitration should have six months to 
enforce the award, under sec. 525 of the Code of Civil Procedure, from the 
time when he is in a position to enforce it. Under secs. 525 and 526 of 
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the Code. of Civil Procedure, the Court has full powerto enter into the 
question of the sufficiency of the cause shown against the filing in Court of 
an award. Dandekar v. Dandekars (I. L. R., 6 Bom. 663) followed ; Icha- 
moyee Chowdhranee v. Prosunno Nath Chowdhri (I. L. B.,9 Cal. 557), 
dissented from, After an award has been made and handed to the parties 
the functions of the arbitrators cease. They have no power afterwards to 
deal with an application for review of their decision.—9 Cal. 575. 


Where an award cannot be filed and a decree obtained upon it under 
Civil Procedure Code, sec. 525, a party is not precluded from suing upon it, 
Secondary evidence of the contents of the award is admissible on proof of 
its being lost.—15 Madr. 99. 


The plaintiff lent money to two of the defendants, who were partners 
with the third defendant, for the purposes of the partnership and obtained 
promissory notes from them. Disputes which arose between them, were 
referred to arbitrators, who madean award, An application by the plain- 
tiff to have the award made arule of Court was opposed by defendant No. 
1, and the plaintiff was referred to a regular suit, He now brought his 
suit in the alternative on the award and on the promissory notes. The 
award was found to be unenforceable. The plaintiff then declared him- 
self satisfied to withdraw his suit as far as the award was concerned, and 
the Court passed a decree for plaintiff on the merits. Defendant No. 3 
alone having appealed, the Court of first appeal held that the plaintiff 
must succeed or fail on the award, and that the withdrawal of the prayer 
for a decree on the award altered the nature of the suit; and finding that 
there was no evidence of misconduct on the part of the arbitrators, he pas- 
sed a decree in the terms of the award. On asecond appeal preferred by 
defendant No, 1 :—Heid, that this procedure was right.— 15 Madr, 474. 


Where a matter has been referred to arbitration, without the inter- 
vention of a Court of justice, by parties one of whomis an agricultarist, 
and an award has been made thereon, any person interested in the award 
may, without obtaining the conciliator’s certificate, apply for the filing of 
the award under sec. 525 of the Code of Civil Procedure, the provisions of 
which are not superseded by sec. 47 of the Dekkhan Agricultarists’ Relief 
Act, 1879.—8 Bom. 20. 


Held (Oldfield, J., dissenting) that an appeal does not lie from an order 
disallowing an application to file an award under sec, 525 of the Civil Pro- 
cedure Code. Janki Tewari v. Gayan Tewari distinguished by Stuart, C. 
J. The same caso followed by Oldfield, J.—6 Al. 186. 


No appeal lies from an order upon an application to file an award under 
sec. 525 of the Civil Procedure Code. Upon an application to file an award 
under sec. 525 of the Civil Procedure Code, the Court to which the appli- 
cation is made has no jurisdiction to enquire whether the defendant has 
agreed to the terms of the instrument refer:ing the matter to arbitration, 
or whether the terms were obtained by fraud. When such objections are 
made, it is the duty of the Court to reject the application under sec. 525, 
and refer the parties to a regular suit. The proper Court-fee upon an 
application to file an award under sec. 525 is the Court-fee prescribed for 
applications, and not the Court-fee upon a plaint.—10 Cal. 11. 


_ See I. L. R., 18 Cal. 414, noted under sec. 13; 10 Cal. 74, noted under 
sec, 520 ;3 Al. 427, noted under sec. 2; 6 Cal. 251, noted under sec. 506 ; 
13 Al. 366, noted under sec, 522. 
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526. If no ground, such as is mentioned or referred to 
Failing and enforcement in section 520 or section 521, be shown 
of euch award. against the award, the Court shall order 
it to be filed, and such award shall then take effect as an award 
made under the provisions of this chapter. 


Notes. 

This section applies to Provincial Small Cause Courts. 

No appeal lies from an order rejecting an application to file an award 
(Mitter, J., dubitante). Where the application was considered asa regular 
suit, the Judge was right in decreeing costs as ina regular suit.—2 B. L. 
R.,( A. C,) 249, 

Held by Melvill and Pinhey, JJ.—Before effect oan be given to an 
award by execution-proceedings, there must be judgment according to the 
award, and a decree following thereon. A judgment-debt or, against whom 
an order for execution has been obtained behind his back, is not estopped 
from afterwards contending that there exists no decree which can be exe- 
cuted.—I. L. R., 7 Bom. 316. 

The term ‘to show cause” in seos. 525 and 526 of the Code of Civil] 
Procedure, Act X of 1877, does not mean merely to allege cause, nor even 
to make out that there is room for argument, but both to allege cause and 
to prove it to the satisfaction of the Court. Matters in dispute between 
the parties were referred to seven arbitrators without the intervention of a 
Court. The arbitrators, or so many of them as could be got together, held 
sittings extending over some months, and at each sitting they came toa 
decision, cither unanimously, or by a majority, on different questions sub- 
mitted to them. These devisions were entered on the minutes of their 
proceedings ; and, at their last sitting, the arbitrators all agreed, and in- 
formed the parties, thatthe decisions so arrived at constituted the final 
award, and gave directions for embodying those decisions in the shape of a 
formal dgcument, which was drawn up ona subsequent day, but was 
signed by four only out of the seven arbitrators, The remaining arbitra- 
tors not being asked to sign it, they never did sign it. Jield that the actual 
award wasan oral award made by all the arbitrators on the last day of 
their joint sitting, and the drawing up of the formal award was a purely 
ministerial act to give effect to the previously completed judicial act. The 
omission to take the signatures of the minority of the arbitrators to the 
document which formed the record of the award was not fatal to the award, 
Amongst other matters, the arbitrators were asked to make s division of 
certain fields to which the parties were equally entitled. The arbitrators 
decided the other mattersl but, as regards the fields, suid that it was in- 
convenient to do so in consequence of the rains, and ordered the parties 
‘© to receive the profits half and half, and to pay the assessment half and 
half.’ Held that the award left undetermined one of the principal subjects 
of dispute ; and, as the Court had no power to remit the award to the arbi- 
trators, the applicant was entitled to a judgment, setting aside the order 
for filing the award.—6 Bom. 663. 

See I. L. R., 3 Al. 427; 2 Bom. 553, noted under sec. 2; 9 Cal. 557; 
3 Madr. Cal. 68 & 9 Cal. 575, noted under sec. 525; 4 Madr. 319, noted 


under sec, 522. 
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CHAPTER XXXVIII. 
Or PROCEEDINGS ON AGREEMENT OF PARTIES. 


527. Parties claiming to be interested in the decision 
Power to state case for Of any question of fact or law may enter 
Courts opinions. into an agreement in writing, stating 
such question in the form ofa case for the opinion of the 
Court, and providing that, upon the finding of the Court with 
respect to such question, 

(2) a sum of money fixed by the parties, or to be deter- 
mined by the Court, shall be paid by one of the parties to the 
other of them ; or 

(5) some property, moveable or immoveable, specified in 
the agreement, shall be delivered by one of the parties to the 
other of them ; or 

(ec) one or more of the parties shall do, or refrain from 
doing, some other particular act specified in the agreement. 

Every case stated under this section shall be divided into 
consecutively numbered paragraphs, and shall concisely state 
such facts and documents as may be necessary to enable the 
Court to decide the question raised thereby. 

Nors.—This section applies to Provincial Small Cause Courts. 


528. Ifthe agreement is for the delivery of any pro- 

When value ‘of enbject- perty, or for the doing, or the refraining 

matter must be stated. from doing, any particular act, the esti- 

mated value of the property to be delivered, or to which the 
act specified has reference, shall be state@ in the agreement. 


Notr.—This section applies to Provincial Small Cause Courts. 


529. The agreement, if framed in accordance with the 
Agreement to be flea YFrules hereinbefore contained, may be 
and numbered as suit. filed in the Court which would have ju- 
risdiction to entertain a suit, the amount or value of the sub- 
ject-matter of which is the same as the amount or value of 
the subject-matter of the agreement. 

The agreement, when so filed, shall be numbered and re- 
gistered as a suit between one or more of the parties claiming 
to be interested, as plaintiff or plaintiffs, and the other or 
others of them as defendant or defendants ; and notice shall 
be given to all the parties to the agreement, other than the 
party or parties by whom it was presented. 


Note.—This section applies to Provincial Small Cause Courts, 
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530. When the agreement has been filed, the parties to 
Parties to be subject to it shall be subject to the jurisdiction of 
vers guriediction. the Court, and shall be bound by the 

statements contained therein. 
Nore.—This section applies to Provincial Small Cause Courts. 

531. The case shall be set down for hearing asa suit 
Hearing and disposal of instituted under Chapter V., the provi- 

case, sions of which shall apply to such suit so 
far as the same are applicable. 

If the Court is satisfied, after an examination of the par- 

ties, or after taking such evidence as it thinks fit, 

(a) that the agreement was duly executed by them, and 

(6) that they have a bona fide interest in the question sta- 

ted therein, and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the 

same way as in an ordinary suit, and upon the judgment so 
given a decree shall follow, and shall be enforced in the man- 
ner provided in this Code for the execution of decrces. 

Notes. 


This section applies to Provincial Small Cause Courts. 
See I. L. R., 2 Bom. 553, noted under sec. 2, 


CHAPTER XXXXI. 
Or SUMMARY PROCEDURE ON NEGOTIABLE INSTRUMENTS. 


532. In any Court to which this section applies, all 
Institution of summary SUits upon bills of exchange, 
or promissory notes, may, in case the 


suits upon bills of exchange, 
ai plaintiff desires to proceed under this 


chapter, be instituted by presenting a plaint in the form pres- 
cribed by this Code ; but the summons shall be in the form 
contained in the fourth schedule hereto annexed, No. 172, or 
in such other form asthe High Court may, from time to time, 
prescribe. 

In any case in which the plaint and summons are in such 
forms respectively, the defendant shall not appear or defend 
the suit, unless he obtains leave from a Judge, as hereinafter 
mentioned, so to appear and defend ; 

and in default of his obtaining such leave, or of appear- 
ance and defence in pursuance thereof, the plaintiff shall be 

166 
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entitled to a decree for any sum not exceeding the sum men- 
tioned in the summons, together with interest at the rate spe- 
cified (if any) to the date of the decree, and a sum for costs 
to be fixed by a rule of the High Court, unless the plaintiff 
claims more than such fixed sum, in which case the costs shall 
be ascertained in the ordinary way, and such decree may be 
enforced forthwith. 


The defendant shall not be required to pay into Court 
Payment into Court of the sum mentioned in the summons, or 
sum mentioved in sum- to give security therefor, unless the Court 
meus thinks his defence not to be prima facie 
sustainable, or feels reasonable doubt as tc its good faith. 


Explanation.—This section is not confined te cases in 
which the bill, hundi, or note sued upon, together with me. 
lapse of time, is sufficient to establish a prima facie right to 
recover. 


Notes. 


Where, in a suit under Act V. of 1867, the defendant is at such a dis- 
tance as would make it impossible for him to put in an appearance within 
the seven days allowed by the Act, the Court will stay execution for a time 
long enough to allow him to appear. Suits can be brought uuder this Act 
against persons i:csidcnt out of the jurisdiction.—3 B. lL. R., (O. C.) 83. 


Ina suit under the Bills of Exchange Act, to recover Rs, 1,200 on 
&® promissory note the Court gave a decree for Rs. 700 only, that being 
shown to have been the full consideration received for the note. There is 
nothing illegal in the true holder of a promissory note endorsing it to an- 
other person, with the express object of allowing kim to sue upon it. 
Held, by Peacocy, C. J., that the suit, being between two Hindus, must be 
decided by Hindu Jaw. By Hindu law, a promissory note does not import 
consideration, aud therefore, where it was proved that the defendaut actual- 
ly received only Rs, 700, that sum was all tho plaintiff was allowed to re- 
cover. Act XXVITI of 1855 did not repeal the Hindu laws as to the rate 
of interest. Such rate is governed by the strict rules of Hindu law as origi- 
nally laid down by Menu and other law-givers.—3 B. L. R., (O. C.) 180; 
12 W. R., (QO. C.) 9. 


A pluint was presented by the endorsees of a promissory note in a suit 
under Act V of 1866. The note was endorsed as follows : ‘‘ Received for the 
Chartered Mercantile Bank, J. M. Keid, Agent;” but the note had not been 
paid when it was presented, and the endorsement was struck out, Pear J. : 
‘“*T cannot admit the plaint, unless evidence is given that the bill has not 
been paid, and to explain why the endorsement has been struck ont. As 
under Act V. of 1866 evidence cannot be taken, the plaint cann*t be admit- 
ted.”— 3. B. L. R., (0. C.) 146, 

The Court will give leave to a defendant to appear and defcnd in su’ 
under Act V of 1866, where he shows a defence apparently real; byt -*° 
there is a doubt as to the bona fides of the defence, payment of/0ey into 
Court will be ordered, or security directed to be given ne Court has, 10 


giving leave to defend, a discretion to order secur +). costs, not only where 
abl 
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it doubts the bona fides of the defence, but alsoif it considers the matter of 
defence raised is unnecessary, though allowable. If the plaintiff has not 
been heard at first against the defendant’s application, the Court will al- 
ways allow him to come in afterwards, and show that the leave ought not 
to have been granted, or, if granted at all, on more stringent terms.—6 B. 


LL. BR., App. 64. 

In an undefended suit under Act V of 1866 0na promissory note for Rs, 
342-15-6, which did not bear interest, the petition did not show thatthe 
suit could not have been brought in the Small Cause Court. The Court 
gave a decreo for the amount sued for with costs on scale No. 1.—8 B. BL, 
R., App. 10. . 

The defendant agreed with the plaintiff to take the plaintiff’s mare 
‘‘ Bridesmaid” on “ racing terms”—all winnings to be divided cqually bet- 
ween them, and the plaintiff to have the option of claiming a one-fourth 
share of any lottery in which she might be brought by or on account of the 
defendant ; the plaintiff to keep and train “ Bridesmaid” for Rs. 60 a 
month. Subseguently the plaintiff ayreed to keep and train, for a like sum 
for each horse, five horses belonging to the defendant. The defendant 
having been posted as adefaulter, the plaintiff at the defendant’s request 
advanced certain sums to the Secretary of the Calcutta Races to cnable the 
defendant’s horses to run, As security for the repayment of such advances, 
ana of a sum of Rs. 4,456-6 which had become due to the plaintiff, and which 
included an item of Rs. 1,149 for “ balance of bets and lotteries” and a 
smaller sum in respect of certain tickets in the * Secundra Rafhe,” the de- 
fendant gave tothe plaintiff a letter of hypothecation of his five horses, 
whereby it was agreed that, in case of the defendant’s defaulf, the plaintiff 
should be at liberty to sell the horses. The defendant made default, and the 
plaintiff advertised the horses for sale. On the same day the defendant 
wrote and gave to the plaintiffa letter, stating that, in cousideration of 
the plaintiff’s withdrawing the advertisement, and with? ‘ling the sale for 
a certain period, he would give the plaintiff a promissory note for the 
balance of his claim. A note for Rs. 7,000 was accordingly given by the 
defendant to the plaintiff. Inthe account dolivered by the plaintiff to the 
defendant, he had by mistake over-credited the defendant with Rs. 744 
in an item headed ‘‘ cash received from the Secretary of the Calcutta 
Races, balance of racing account,” and under which was included the fol- 
lowing, item: ‘“ TI. O. U., deducted from lottery account, Ks. 480.” 
On receiving information of the error, the defendant gave the plaintiff 
another promissory note for Rs. 744. In an action on the notes brought 
under Act V of 1866, the plaintiff obtained a decree, which was set asido 
on the defendant's application, and leave was given to him to appear and 
defend. Written statements were then filed on the plaintiff’s application, 
Held by Macrnerson, J., that the two promissory notes were given as a2 
security for the whole of the plaintift’s claim ; that the items for ‘‘balance 
of bets and lotteries’ and for the “Secundra Raffle’ being rendered illegal 
by the Lottery Act (V of 1844), part of the consideration for tho notes was 
illegal, and no action was maintainable npon them. His Lordship, there- 
fore, dismissed the plaintiff’s suit. Onappeal, held by Coucn, C. J, that 
the promissory note for Rs. 7,000 was not vitiated by the Rs. 1,149 being 
part of the consideration for it: althongh that portion of the latter sum 
which was won by lotteries was obtained by an illegal transaction, it was 
not illegal for the defendant to receive the money, and, having done so, to 
pay the plaintiff his share, or to promise to do so. But the moncy paid.in 
respect of the ‘‘Secundra Raffle,” being money paid in execution of an 
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illegal purpose, was an illegal consideration, which disentitled the plaintiff 
to recover on the note. Held further that the note for Rs. 744 was given 
upon good consideration. All the facts of the case being stated in the 
plaintiff’s written atatement,the Court might allow the plaint to be amend- 
ed, and framed nn issue as to what amount was due to the plaintiff in res- 
pect of the consideration for the note for Rs. 7,000. Held by Marxsy, J., 
that both notes were good, inasmuch as the promise contained in them 
did not spring from, nor was it the creature of, the original illegal agree- 
ment, but was a separate agreement.—9 B, L. R., 441 ; 18 W. R., 424, 

Under the summary procedure in Bills of Exchange Act (V of 1866), 
the plaintiff is entitled to claim by his summons, and obtain by his decree, 
whatever sum, principal,and interest, is, on the legal construction of the 
instrument, demandable.—6, M. H. C. R., 257. 

In a suit under Act V of 1866, thesummons should be returned in the 
usual way; and after the expiration of the required time, an order of the 
Court or a decree should be obtained.—1 Ind. Jur., N. S., 283. 

Although Act V of 1866, sec. 3, only gives the defendant seven days to. 
get leave to come in and defend an action on a bill, note, &c., the Court 
must be satisfied before granting a decree that the defendant has hada full 
opportunity to obtain leave to defend.—1 Ind. Jur., N. S., 395. 

The High Court has power to extend the time within which a defen- 
dant in a suit brought under chap. xxxix, (summary procedure on negoti- 
able instruments) of the Civil Procedure Code can come in and obtain leave 
to defend : therefore, in a suitin which it appeared that the defendant re- 
sided at Peshawar, the time for the defendant to obtain leave from the 
Court to appear and defend was extended to 28 days.—I. L. R., 3 Cal. 539. 

See I. L. R., 16 Cal. 804, noted under sec, 35 of the Negotiable Instru- 
ments Act. 


533. The Court shall, upon application by the defend- 
Defendant showing de- Nt, give leave to appear and to defend 
fence on merits to have the suit, upon the defendant paying into 
Jeave bee PPCans Court the sum mentioned in the sum- 
mons, or upon affidavits satisfactory to the Court, which dis- 
close a defence or such facts as would make it incumbent on 
the holder to prove consideration, or such other facts as the 
Court may deem sufficient to support the application, and on 
such terms as to security, framing and recording issues, or 
otherwise, as the Court thinks fit. 


534. After decree, the Court may, under special cir- 
cumstances, set aside the decree, and, if 
necessary, stay or set aside execution, 
and may give leave to appear to the summons and to defend 
the suit, if it seem reasonable to the Court so to do, and on 
such terms as the Court thinks fit. 
No te. 
No appeal lies under Act X of 1877 from an order made under that 


Act rejecting an application for an order setting aside a decree made ez- 
parte against a defondant,—I, L. R., 1 Al, (F. B.) 748. 


Power to set aside decree. 
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535. In any proceeding under this chapter the Court 
Power to order bill, &c. may order the bill, hundi, or note on 
to be deposited with officer which the suitis founded, to be forthwith 
oe deposited with an officer of the Court, 
and may further order that all proceedings shall be stayed 
until the plaintiff gives security for the costs thereof. 
Notse.—See I. L. B., 6 Al. 284, noted under sec. 30. 
536. The holder of every dishonoured bill of exchange 
Recovery of cost of no. OF Promissory note shall have the same 
ting non-acceptance of dias remedies forthe recovery of the expen- 
meBOured ibCE mere: ses incurred in noting the same for non- 
acceptance or non-payment, or otherwise, by reason of such 
dishonour, as he has under this chapter for the recovery of 
the amount of such bill or note. 
537. Except as provided by sections 532 to 536 (both 
Procedure in suits under inclusive), the procedure in suits under 
chapter. this chapter shall be the same as the pro- 
cedure in suits instituted under Chapter V. 


538. Sections 532 to 537 (both in- 
clusive) apply only to— 

(2) the High Courts of Judicature at Fort William, 
Madras, and Bombay ; 

(6) the Court of the Recorder of Rangoon ; 


(c) the Courts of Small Cause in Calcutta, Madras, and 
Bombay ; 

(d) the Court of the Judge of Karachi ; and 

(e) any other Court having ordinary original civil juris- 
diction, to which the Local Government may, by notification 
in the official Gazette, apply them. 

In case of such application the Local Government may 
direct by whom any of the powers and duties incident to the 
provisions so applied shaJl be exercised and performed, and 
make any rules which it thinks requisite for carrying into 
operation the provisions so applied. 

Within one month after such notification has been pub- 
lished, such provisions shall apply accordingly, and the rules 
so made shall have the force of law. 

The Local Government may, from time to time, alter or 
cancel any such notification. 


Application of chapter. 
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Note. 

A plaintiff suing on a bill of exchange the drawer, acceptor, and en- 
dorser, where the endorsement has been made before maturity and with- 
out restriction, is entitled to a decree against all three defendants; a de- 
cree containing a condition exempting the endorser from liability until the 


plaintiff has exhausted his remedies against the drawer and acceptor is 
therefore illegal.—I. L. R., 16 Cal. S04. 


CHAPTER XL. 
Or SUITS RELATING TO PuBLIC CHARITIES. 


539. In case of any alleged breach of any express or 
When suits relating to Constructive trusts created for public 

public charities may be charitable orreligious purposes, or when- 
brought. ever the direction of the Court is deem- 
ed necessary for the administration of any such trust, the Ad- 
vocate-General acting ex officio, or two more persons ‘‘ having 
an interest’’* in the trust, and having obtained the consent in 
writing of the Advocate-General, may institute a suit in the 
High Court or the District Court within the local limits of 
whose civil jurisdiction the whole or any part of the subject- 
matter of the trust is situate, to obtain a dectee— 

(a) appointing new trustees under the trust ; 

(4) vesting any property in the trustees under the trust ,; 

(ce) declaring the proportions in which its objects are 
entitled ; 

(2) authorizing the whole or any part of its property to 
be let, sold, mortgaged, or exchanged ; 


(e) settling a scheme for its management ; 


or granting such further or other relief as the nature of 
the case may require. 

The powers conferred by this section on the Advocate- 
General may, outside the Presidency-towns, be, with the pre- 
vious sanction of the Local Government, exercised also by the 
Colilector or by such officer as the Local Government may 
appointed in this behalf. 

Notes. 


The plaintiffs, having an interest as the managers of a temple in seeing 
to the due performance of the religious part of the administration of a cer- 
tain charity endowed forthe sustenance of Brahmans and connected with 
the temple, and being farther interested in its administration as Brahmans 
entitled under certain circumstances to share in the benefits of the charity, 
sued under sec. 539 of the Code of Civil Procedure to remove defendant 


* The words quoted have been substituted by the Civil Procedure Code Amend- 
ment Act (VII of 1888), sec. 44, for the words, “ having a direct interest,” 
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from the trusteeship of the charity on the ground of fraudulent mismanage- 
ment, Held that the plaintiffs’ interest did not supportthe suit. Quare,— 
Whether a suit for the removal of a trustee will lie under the above section. 
I. L. R., 12 Madr. 157. 


In a suit under Civil Procedure Code, sec. 539, in the District Court to 
remove the hereditary trustee of a public trust for breach of trust, the 
District Judge held that he had no jurisdiction to pass the decree prayed 
for. The plaintiff appealed and the appeal came on before two Judges, who 
differed in opinion. The appeal was thereupon referred under,Civil Pro. 
Code, sec. 575, and was heard by a Bench of three Judges, including the 
Judges who first heard the appeal:— Held, by Best and Weir,.J.J. (Murru- 
SAMI AyyaR, J., dissentiente) that the District Judge had jurisdiction to re- 
move the trustee hostilely for breach of trust in a suit under Civil Procedure 
Code, sec. 539. Narasimha v. Ayyan (I. L. R., 12 Madr. 157) conaidered.— 
14 Madr. 186, 


A trust for a Hindu idol and temple is to be regarded in India as one 
created ‘for public charitable purposes” within the meaning of sec. 539 of 
the Code of Civil Procedure (Act X of 1877). The Hindu law recognizes, 
not only corporate bodies with rights of property vested in the corporation 
apart from its individual members, but also the juridical persons or sub- 
jects called foundations. A Hindu who wishes to establish a religious or 
charitable institution may, according to his law, express his purpose and 
endow it, and the ruler will give effect to the bounty, or at least protect it. 
A. trust is not required for this purpose as it is by English law. Those who 
take charge of gifts made toa religious or charitable institution—whether 
such gifts consists of cash, jewels, or land—incur thereby a responsibility for 
their due application to the purposes of the institution. They are answer- 
able as trustees would be, even though they have not consciously accepted a 
trust ; and a remedy may be sought against them for maladministration by 
@ suitopen to any one interested as under the Roman system in a like case 
by means of a populuries actio. The plaintiffs, as relators, filed this suit, under 
sec. 539 of the Code of Civil Procedure (Act X. of 1877), against the de- 
fendants as trustees of the temple of Shri Ranchhod Raiji at Dakor. The 
plaintiffs were five in number. The first plaintiff was the hereditary 
manager of the temple and its appendant villages. The other plaintiffs 
were priests residing at Dakor, who ordinarily took charge of pilgrims 
visiting the shrine, and performed worship of the idol on their behalf, The 
defendants were the shevaks or ministers of the idol—about one hundred 
and fifty in number—who took office by hereditary descent. The remained 
in constant attendance on the idol, performed the daily services at the 
temple, collected all the offerings made at the shrine, and kept them in a 
bhandar or store-room, The god Shri Ranchhod Raiji was held in great 
veneration by the followers of the Vaishnava religion throughout Western 
India. Every full moon, thousands of pilgrims resorted to the sbrine, and 
made offerings to the deity, of cash, ornaments, clothes, and other articles, 
amounting in value to about a lakh of rupees in the course of a year, 
Besides these offerings the temple enjoyed a granf, in perpetuity, of the 
revenues of several izam villages, of which Dakor and Kanjri yielded the 
largest income. The plaintiffs sued as persons interested in the mainten- 
auce of this public religious and charitable institution, and prayed that 
the Court would make the defendants, asrecipients of the offerings at the 
idol’s shrine, accountable, as trustees, for the right disposal of the property 
thus acquired. The plaintiffs alleged that the income of the temple had 
largely increased, and had been wrongly appropriated by the defen- 
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dants to their personal purposes. They, therefore, prayed for an account, 
for the appointment of a receiver, for the removal of the shevaks from their 
office, and for the settlement of a scheme of future management. The de- 
fendants answered (inter alia) that the plaintiffs had not such a direct 
interest in the institution as to entitle them to sue under sec. 539 of Act X 
of 1877; that they themselves were owners of the idol and of the idol’s 
property, and that, as such, they were not liable to render an account of 
the offerings they had collected at the shrine. They also contended 
that they were not liable to be removed from their offices, which they and 
their ancestors had held for several centuries past. The District Judge 
dismissed the suit, on the preliminary ground that, except the first plaintiff, 
who was a hereditary manager of the temple, the other plaintiffs had not 
such a direct interest in the charity as to entitle them to sue under sec. 539 
of the Code of Civil Procedure (Act X of 1877). Held, reversing the deci- 
sion of the District Judge, the plaintiffs Nos, 2—-5, as priests residing at 
Dakor, and taking part in the worship of the idol, were directly interested 
in its due performance and its maintenance. Though they might not be 
trustees, they were clearly among those who, in practice, benefited by the 
execution of thetrust. They had thus an undeniable locus siandi as rela- 
tors, and the suit could proceed at their instance. Held, further, that the 
sevaks were not the owners of the offerings made to the idol. As re- 
cipients of those offerings they were responsible for their due application 
to the purposes of the foundation. They were liable, as_ trustees, to 
render an account of their managemont. The Court accordingly directed 
the District Judge (1) to take steps either by appointing a receiver, or 
otherwise, in his discretion, for guarding the property of the temple ; (2) 
to take an account of the property and of the receipts and disbursements 
of the temple; (3) to make the requisite orders for recovering property ap- 
propriated by the shevaks; and (4) to-draw up a scheme for the future 
management of the temple and its funds, regard being had tothe establish- 
ed practice of the institution and to the position of the shevaks and of other 
persons connected with it. The jarisdiction of the Civil Courts in matters 
of this kind discussed. The plaintiffs had applied, during the hearing of the 
case in the Court of first instance, for the production of certain books of 
account of the defendants. The defendants resisted the application, and 
the Court refused to order the books to be produced. The suit having been 
dismissed, the plaintifis appealed, and in the Court of appeal the defendants 
applied to be pemitted to put in evidence the books which they had refused 
to produce. Held that the evidence could not be admitted.—12 Bom. 247. 


Sec. 539 of the Code Civil Procedure (Act XIV of 1882) has no appli- 
cation to a suit brought by the trustees of a religious endowment to eject 
persons in wrongful possession of the trust property. The plaintiffs sued, 
as trustees of a temple, to recover certain trust property from defendants, 
who were alleged to be in wrongful possession. The defendants pleaded 
that they were owners of the property in dispute and applied the income 
thereof for the purposes of the temple. They disputed the plaintiffs’ title 
to the management or possession of the same. The Subordinate Judge, 
who tried the case in the first instance, held that the defendants were 
trustees with respect to the property in their possession, and that the suit 
was one of the nature contemplated ky acc. 539 of the Code of Civil Proce- 
aure (Act XIV of 1882). He, therefore, returned the plaint for presentation 

the District Judge. This order was confirmed on appeal. Held, that 

Subordinate Judge had jurisdiction to entertain the suit. Held, also, 

the High Court had power, under sec. 622 of the Code of Civil Pro- 
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cedure, to interfere in this case, the Subordinate Judge having failed to 
exercise a jurisdiction vested in him by law. Geld, also, that the suit was 
not one falling under sec, 539 of the Code of Civil Procedure.—15 Bom. 148. 

R instituted a suit with the Collector’s sanction to compel the perform- 
ance of a charitable trust ; D was subsequently joined as plaintiff, having 
also obtained the Collector’s sanction to institute the suit : —Held, that the 
sanction obtained by D related back to the institution of the suit.—10 Madr. 


185. 

A church at Palayur and the property appertaining to it were in 
the possession of certain of the yogakars or parishioners, who had been elec- 
ted kaikars or church-wardens, but whose election had since been super- 
seded in favour of three other persons who now sued to recover possession. 
The plaintiffs were Roman Catholics; and with the three persons above re- 
ferred to were joined as plaintiffs the Vicar Apostolic, the Vicar appointed 
to the church by him, and two other persons representing the Roman Ca- 
tholic yogakars. The defendants were Syro-Chaldean Christians, and with 
the two persons above referred to were joined the Chor Eqiscopa, the Vicar 
appointed to thechurch by him, and four persons representing the other 
yogakars. The plaint was framed under Civil Procedure Code, sec. 539, 
and contained, besides a prayer for possession, prayers for a declaration that 
the church, &c., was held on trust for worship according to the faith and 
discipline of the Church of Rome, and for injunctions against she defend- 
ants. The suit was tried by the District Judge in whose Court i¢ was ins- 
titnted, although the defendants pleaded to his jurisdiction on the ground 
that Civil Procedure Code, sec. 539, was inapplicable. He passed a decree 
for the plaintiffs, holding that the church, &c., was dedicated to the trust 
above stated, although it had been diverted from the purposes of that trust 
for a time. In coming to this conclusion, he referred to a Portuguese work 
dated 1606, “India Orientalis Christiana” published in 1794, and Hough’s 
“¢ History of Christianity in India’”’ published in 1839 :—Held, (1) that the 
suit not being one brought by beneficiaries against trustees, or for any of. 
the purposes mentioned in Civil Procedure Code, sec. 539, that section had 
no application ; (2) that, although the suit should accordingly have been 
brought inthe Subordinate Court, the District Judge had jurisdiction to 
try it; (3) that the District Judge was justified in referring to the books 
above mentioned ; (4) that the decree was right, on its appearing that the 
church, &c,, had been held on the above trust from 1599 to 1882 witha 
doubtful interruption for one year, although the original trust may have 
been different.—15 Madr. 24}. 

Sec. 539 of the Civil Procedure Code, 1877, does not apply to the case 
of an endowment for purposes religious as well as charitable.—5 Madr, 383. 

Two out of five trustees appointed by a will to administer a public 
charitable trust brought this suit against the remaining three trustees pray- 
ing (i) that the frst defendant might be ordered to account for a specific 
sum of money of which it was alleged he had committed a breach of trast, 
(ii) that the first defendant might be removed from tho office of trustee and 
some other person appointed in bis stead, and (iii) for such other or further 
relief as the nature of the case might require, The consent in writing of 
the Advocate-General to the institution of the suit under sec. 539 of the 
Civil Procedure Code (XIV of 1882) had not been obtained. Held, that the 
suit was one which fell within the purview of sec. 539, and consequently, 
in the absence of such consent, was not maintainable,—16 Bom. 626. 

Worshippers or devotees of an idol are entitled to bring a suit, com 
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laining of a breach of trust, with reference to the funds or property be- 
Ton ing to the idol or appendant to its temple, Quere.— Whether, if the suit 
had been brought after Act X of 1877 came into force, sec. 539 of that Act 
could be held applicable to the devasthan of an idol or temple, dedicated 
merely to the purposes of such idol or temple P—3 Bom. 27. : 


The plaintiffs sued as relators, under section 539 of the Code of Civil 
Procedure (Act XIV of 1882), to have the defendants removed from the 
management of a religious endowment, called the “ Chinchvad savasthan,’’ 
on the ground that they had mismanaged and misappropriated the trust 
funds in their hands. The plaintifis also prayed for the appointment of 
new trustees, and for the settlement of a new scheme of management 
‘under the direction of the Court. The plaintiffs and defendant were the 
‘descendants of Shri Morya Gosavi, the original founder of the savasthan. 
Shri Morya Gosavi was a devotee of the deity Shri Mangal Murti. He 
dedicated a temple to the deity at the village of Chinchvad, and establish- 
ed an annachhatra and sadavart for feeding the poor and the destitute. He 
buried himeelf alive, and over his tomb a temple was built to perpetuate 
his memory. The Raja of Satara conferred on his descendants from time to 
time grants of lands, villages and varshasans for the maintenance of the 
shrine and of the charities connected with it. Votaries of the god Shri Man- 
gal Murti visited the shrine in large numbers and took part in the annual 
festivals and celebarations held in honour of the founder of the savasthan, In 
course of time the Chinchvad savasthan became one of the most popular 
sacerdotal institutions of the Deccan. In 1744 the Peshwa made a taha- 
nama (or award) by which he set apart one-half of the savasthan property 
exclusively for relegious and charitable purposes, and distributed the other 
half among the descendants of the founder, to provide for their temporal 
wants. Subsequently to the date of this award, fresh grants were made 
to the manager of the savasthan by the ruling authorities of the day. In 
1774 and 1776 a. pv. the new acquisitions were divided on the principle 

“adopted in the Peshwa’s award-—-one-half being reserved exclusively for 
the savasthan, the other half distributed among the heirs of the grantee, 
In 1874 the defendant No, 1 succeeded to the office of manager and trustee 
of the savasthan. Within a few years after entering upon his office, the 
defendant No. 1 in conjunction with his son, defendant No. 2, incurred 
heavy debts, mortgaged severai villages belonging to the savasthan, and 
dealt with the savasthan income as if it was his own absolute property. The 
plaintiffs filed the present suit with the consent of the Advocate-General 
in 1883. The defendants pleaded (inter alia) that the property in suit was 
not burdened with a public religious or charitable trust ; that they were 
not trustees, but owners, of the savasthan; and that the plaintiffs had 
not such direct interest in the property as to entitle them to sue under sec, 
B89 of the Civil Procedure (Act XIV of 1882). The district Judge, who 
tried the case, found that the savasthan was a public religious and charitable 
institution ; that the defendants were trustees in charge of the savasthan 
property, and that they were guilty of such gross misconduct as to make 
them unfit to act as trustees in future. He, therefore, passed a decree, direct- 
ing the defendants to be removed from their office as trustees, appointed 
a new trustee in their place and framed a scheme for the future manage- 
ment of the savasthan. Held, on the evidence, that the management of the 
Chinchvad savasthan—consisting of the sacred shrines at the villages of 
Chinchvad, Moregav, Theur and Sidhatek, with their endowments—con- 
stituted a public religious and charitable trust within the contemplation 
of section 539 of the Code of Civil Procedure. Heid, also, that the plain- 
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tiffs, being worshippers and devotees of the god Shri Mangal Murti, and 
being also descendants of the original founder of the endowment, had a 
direct interest in the trust, entitling them to sue under section 539 of the 
Code of Civil Procedure. Held, further, that the defendants’ assertion of 
their right to treat the trust property as their private estate, and to apply 
the trust funds to their private purposes, was sufficient to justify their re- 
moval from the trust. Held, further, upon the construction of the Peshwa’s 
tahanama (or award), that it was the intention of the governing power in 
1744 «a. p. that thenceforth the Chinchvad savasthan—consisting of the 
shrines at Chinchvad, Moregav, Theur and Sidhatek—should constitute a 
public devasthan, and that in setting apart a moiety of the property for the 
savasthan, the object was to provide a fund for the support of the four 
shrines and the expenses of the customary festivals, as well as of the anna- 
chhatra eatablished at Chinchvad.—15 Bom, 612, 

Certain Mahomedans sued to set aside a mortgage of endowed property 
belonging the a mosque, the decree enforcing the mortgage, and the sale of 
the mortgaged property in execution of that decree, and for the demolition 
ef buildings erected by the purchaser, and the ejectment of the purchaser, 
Heid that the plaintiffs, as Mahomedans entitled to frequent the mosque 
and to use the other religious buildings connected with the endowment, 
could maintain the suit, and sec, 539 of the Civil Procedure Code had no 
application to the case, the endowment being a_religious institution, within 
the meaning of sec. 24 of Act VI of 1871, and therefore governed by 
Mahomedan Law.—5 Al. 497. 

See I. L. R., 8 Cal. 32 & 11, Al. 18, noted under sec. 30 ; 14 Madr. 1, 
noted under sec. 14 of the Religious Endowments Act. 


PART VI. 
OF APPEALS. 


CHAPTER XLI. 
Or APPEALS FROM ORIGINAL DECREEs. 


540. Unless when otherwise expressly provided by this 
Appeal to lie from an Code or by any other law for the time 
original decrees, except being in force, an appeal shall lie from 
when expressly prohibited. the decrees, or from any part of the de- 
crees, of the Courts exercising original jurisdiction to the 
Courts authorized to hear appeals from the decisions of those 
Courts. 
An appeal may lie under this section from an original de- 
cree passed ez parte. 
Notes. 

In this case the two following points were discussed : 1. What will be 
considered “ sufficient cause”’ for delay in filing an appeal which is too late 
under sec, 333 of Act VIII. of 1859 P What powers the Appellate Court 
has to reject an appeal as out of time after having already admitted it P-— 
4B. L. KR, App. 84; 13 W. B, 245. 
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In calculating the ninety days allowed for an appeal by Act VIII. of 
1859, sec, 333, the period between the date on which judgment was pro- 
nounced and that on which the decree was signed by the Judge was allowed 
to be deducted, as coming within the words, ‘‘ exclusive of such time as 
may be requisite for obtaining a copy of the decree” in that section.—18 
W. R., 512 

An order made under sec. 37, Bengal Rent Act (Beng. Act VIII of 
1869), isa decree within the meaning of the definition contained in the Civil 
Procedure Code (Act X of 1877), and an appeal lies therefrom under the 
provisions of sec. 540.—1. L. R., 7 Cal. 684. 

An appellant, who has obtained a decree setting aside the decision of 
the Court of first instance, is not entitled to a further appeal tothe High 
Court, on the ground that he is dissatisfied with some of the findings record- 
ed in the judgment of the Lower Appellate Court, an appeal from an ap- 
pellate decree under sec. 584 being strictly restricted to matters contained 
in the decree alone.—6 Cal, 206. 

Applications for the extension of the period for the submission of an 
award and orders thereon should be made in writing and recorded. When 
@ party has been prejudiced by having the time allowed for taking objec- 
tions to an award curtailed by the Court, no appeal lies, but a review shonld 
be granted by the Court of tirst instance.—3 Madr. 59. 

Nothing remainded to be done in a suit except to her arguments, for 
which a time had been appointed. Neither the plaintiff nor his pleader ap- 
peared at the appointed time. The Court consequently dismissed the suit. 
fleld that its decree was appealable under sec. 540 of Act X of 1877, and the 
lower Appellate Court should have entertained the appeal and disposed of 
it with reference to the provisions of sec. 565, and secs. 102 and 103 were 
not applicable to the circumstances,—3 Al. 292. 

Where the Court of first instance held that the land sued for was not 
included in the defendant’s garden, and they were not the owners of it; but 
that they could not be ejected from it, as they were in possession under a 
jease which had not expired, and that the question whether such land was 
included, in the defendant's garden, and that they were the owners of it, 
was not res-judicata ; and the Court made a decree dismissing the suit in 
these terms, ‘‘ Ordered that the plaintiff’s claim as it stands at present be 
dismissed.” Held that the defendants were entitled, ander Act X of 1877, 
sec. 540, to appeal from such decree.—2 Al. (F. B.) 497. 

Where a Judge, after the defendant’s written statement was put in, 
framed certain preliminary issues, and decided them, directing part of plain- 
2iff’s claim to be dismissed, and part to be tried on the merits (which trial 
might necessitate the taking of an account from defendant). Held that no 
appeal lies from such an order either on the part of the plaintiff because 
the Civil Procedure Code only allows an appeal against a portion of the de- 
cision when there has been a decision relating to the disposal of the entire 
suit, or on the part of defendant inasmuch as there had been no final order 
to take an account.—3 Madr. 13. 

At the hearing of a suit, a party, though he had sufficient warning 
of what was necessary, did not take the proper steps to cause the produc- 
tion of the documentary, and only admissiblo, evidence of a material fact 
which had to be proved by him ; and the decision was against him. The re- 
cord of another proceeding would, it was said, have supplied this evidence ; 
and.an application had been previously made on which the order of the- 
Judgo was that ‘the matter would be decided when the case was tried, and 
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the record would be sent for, if necessary.” No further application to the 
‘Court was made, and no attempt to supply this evidence. Held that if there 
had been, as there might have been, an oversight by the party in not call- 
ing the attention of the Judge to the above order, and in not tendering the 
evidence, there had been no omission on the Judge’s part affording ground 
for appeal.—9 Cal. 260, 


The plaintiffs, the widow and son respectively of N, deceased, claimed 
immoveable property inherited from his father by N, and also immove- 
able property which had devolved upon N from his brother, who had pre- 
deceased him, and mesne- profits of such properties. The Court of first in- 
stance, finding that the claim to the former property was admitted, and that 
to the latter was not denied, but resisted as barred by sec. 13 of Act X of 1877, 
and holding it not to be so barred, made a decree returning the plaint to 
the plaintiffs that they might, after correcting it, file it either in the Revenue 
Court in regard to the profits of the former property, or in the Civil Court 
for possession of the latter property. Heli that, although the claim of the 
plaintiffs was not either decreed or dismissed, yet as the right aud title as- 
serted by them to such properties was implicitly recognised by such decree, 
the defendants were entitled to appeal from it.—3 A), 75. 


M sued K and J to enforce a right of pre emption in respect of pro- 
perty which he alleged K had sold to J. K denied that she had sold such 
property to J. J set up as a defence that M had waived his right of pre- 
emption. The Court of first instance dismissed the suit on the ground that 
the alleged sale had not taken place. J appealed, making M and K respon- 
dents. The lower Appellate Court dismissed the appeal, also holding that 
the alleged sale had not taken place. J then appealed to the High Court, 
making K the respondent. Held that neither the appeal from the original 
decree in suit, nor the appeal from the appellate decree therein, was admis- 
sible. Held also that the finding as to the alleged sale was one between the 
plaintiff and defendants in the suit, and not between the defendant-vendor 
and the defendant-vendee who were litigating, and would not bar adjudica- 
tion of the matter in issue between them in a suit brought by the latter for 
the establishment of the sale.—3 Al. (F. B,) 152. 


The lower Appellate Court (Subordinate Judge) decided on appeal 
by the defendant from the decree of the Conrt of first instance (Munsiff) 
that the Court of first instance had no jurisdiction to entertain the suit, 
as the value of the subject-matter of the suit exceeded the pecuniary 
limits of its jurisdiction ; and ordered that ‘* the appellant’s appeal be 
decreed, the decision of the Munsif be reversed, and the record of the 
case be sent to the Munsif to return the plaint to the plaintiff for pre- 
sentation to the proper Court.” The plaintiff appealed to the High Court 
from such order as an order returning a plaint to be presented to the 
proper Court, Held that such order could not be regarded as one to 
which art. 6 of sec. 588, Act X of 1877, was applicable. That relates to 
orders returning plaints for amendment or to be presented to the proper 
Court passed by a Court of first instance, and not to an order by an Appel- 
late Court upon an appeal to it from the decree of a Court of first instance 
of general grounds. The plaintiffs proper course was to have preferred a 
second appeal.—3 Al, 456. 

See I. L. R.,3 Al. 882, 3 Al. 427 and 13 Al. 290, noted under sec. 2; 
3 Madr. 264 and 4 Al, 387, noted under sec, 108; 16 Bom. 676, noted under 
sec. 220 ;s 5 Bom, 45,. noted under sec. 244°; 13 Al, 569, noted under sec. 
293 ; 16 Cal. 250, noted under Art. 179 of the Limitation Act. 
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541. The appeal shall be made in the form of a memo- 
randum in writing presented by the ap- 
pellant, and shall be accompanied by a 
What to accompany me- copy of the decree appealed against and 
morandam. (unless the Appellate Court dispenses 
therewith) of the judgment on which itis founded. 
Such memorandum shall set forth, concisely and under 
Contents of memoran- distinct heads, the grounds of objection 
to the decree appealed against, without 
any argument or narrative ; and such grounds shall be num- 
bered consecutively. 
Nore.—See I. L. R., 4 Bom. 414, noted under sec. 409. 


542. The appellant shall not, without the leave of the 
Appellant confved to Court, urge or be heard in support of 
grounds set out. any other ground of objection ; but the 
Court, in deciding the appeal, shall not be confined to the 
grounds set forth by the appellant : 

Provided that the Court shall not rest its decision on any 
ground not set forth by the appellant, unless the respondent 
has had sufficient opportunity of contesting the case on that 
ground. 


Form of appeal. 


Notes 

Held by Pearson, J., and Sreaicat, J. Spankis., J, dessenting),as fol- 
lows: That, in disposing of a second appeal, the High Court is competent 
under sec. 542 of Act X of 1877, to consider the question whether the 
plaintiff has any cause of action or not, although such question has not 
been raised by the defendant-appeleant in the Courts below or in his 
memorandum of second appeal, but is raised for the first time at the 
hearing of such appeal. That the cause of action of a person claiming 
the right of pre-emption in the case of aconditional sale arise, when the 
conditional sale takes place, and not when it becomes absolute; and there- 
fore, where a conditional sale took place in 1867, and after it had become 
absolute a person sued to enforce his right of pre-emption in respcct of 
the property sold, basing his claim upon a special agreement made in 
the interval between the date of the conditional sale and the date that it 
became absolute, and alleging that his cause of action arose on the latter 
date, that the suit was not maintainable, the plaintiff having no right of 
pre-emption at the time of the conditional sale.—I. L. R., 2 Al. 884. 

Section 542 of the Code of Civil Procedure was intended to confer 
upon the Court a power exerciseable by it alone; it was not intended to en- 
able an appellant to take the respondent by surpise by urging matter of. 
which he had no notice,—13 Al. 381. 

See I. L. R., 4 Al. 69, noted under sec. 13. 


543. If the memorandum of appeal be not drawn up in 
Rejection or amendment the manner hereinbefore prescribed, it 
of memorandum. may be rejected, or be returned to the. 
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appellant for the purpose of being amended within a time to 
be fixed by the Court, or be amended then and there. 

When the Court rejects under this section any memoran- 
dum, it shall record the reasons for such rejection. a 


_When a memorandum of appeal is amended under this 
section, the Judge, or such officer as he appoints in this behalf, 
shall attest the amendment by his signature. 


Notes. 

Whenever a memorandum of appeal is rejected under the discretion- 
ary power vested in the Court, a judicial order to that effect, and the rea- 
sons for the same, ought to be recorded.—1 Ind. Jur., (O. S.), I2k. 

An appeal is not admissible against an order passed under sec. 336, 
Act VIII. of 1859.—11 W. &., 556. 


544. Where there are more plaintiffs or more defend- 
One of severn) plaintiffs ants than one in a suit, and the decree 
or defendants may obtain’ anpealed against proceeds on any ground 


reversal of whole decree if . . 
it proceed on ground com- COmuon to all the plaintiffs or to all the 


mon to all. defendants, any one of the plaintiffs or 
of the defendants may appeal against the whole decree, and 
thereupon the Appellate Court may reverse or modify the de- 
cree in favour of all the plaintiffs or defendants, as the case 


may be. 
Notes. 

In a suit for recovery of Rs. 300 due on a bond, the defendants denied 
the execution of the bond and the receipt of the consideration, The Court 
of first instance decreed the suit, which, on appeal by one of the defendants, 
was dismissed. Held thot, under sec. 337, Act VIII. of 1859, the Judge 
had no power on appeal by one defendant to set aside a decree against the 
other,—-3 B. L. R., App. 41.; 11 W. R., 449; Marshall’s Rep,, 106; 1 Hay’s 
Rep., 183. 

Power of the Court of Appeal, under sec. 337 of Act VIII. of 1859, to 
reverse the whole of the decree of the Court below upon the appeal of one 
only of the parties against whom the decree was passed.—7 B, L. R.,, App. 
28; 9 W. R., 499. 

D. O. S., the zemindar, brought a suit against B, a ryot, for recovery 
of arrears of rent valued below Rs, 100. B set up in defence that the rent 
was not payable to D. C.S, but to N. C. A., the mokurraridar, N. O, A., 
who claimed under amokurrari title, and alleged that he was in receipt of the 
rents from the ryots, was made a party under sec. 73, Act VIII. of 1859, 
The Munsif passed a decree in favour of the plaiutiff. On appeal by N. O, A., 
which was heard and decided by the Subordinate Judge on reference by the 
District Judge, the decree of the first Court was reversed, and the suit dis- 
missed. On appeal to the High Court, held that N.C. A. was properly 
made adefendant to the suit, and that he could prefer an appeal from the 
decree of the Court of first instance, and that the Court of Appeal could, on 
his appeal, set aside the whole decree. A special appeal lay tothe High 
Court; the words “ District Judge” in sec, 102 of Act VIIT. of 1869 (B. G,) 
do not include a Subordinate Judge to whom,-under Act XVI. of 1868, or 
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Act VI. of 1871, the District Judge may make over appeals filed in his Court. 
The only issue to be tried was whether the relation of landlord and tenant 
subsisted between D. C, S. and B.—8 B. L. R, 180; 16 W. B., 235. 


The plaintiff sued on a mo:tgage-bond executed by the first defendanf, 
The second defendant, who claimed the property under a mortgage from 
the first defendant, was admitted a defendant on his own application, but 
afterwards excluded from the suit. Before this was done, he had incurred 
certain costs which, by the Munsif’s decree, he was ordered to bear him- 
self. Upon appeal by the first defendant, the Civil Judge found that the 
mortgage-bond sued upon was not proved,dismissed the suit, and ordered the 
plaintiff to pay all costs, those of the second defendant included. Held that, 
under sec. 337 of the Civil Procedure Code, it was competent to the Civil 
Judge so to modify the Munsif’s decree, as the main ground of the whole 
decision, vis.,the validity of the mortgage-bond, affected all the defendants 
in common, and the appeal of the first defendant, and the decision of the 
Appellate Court, had reference to that common ground.—4 M. H. OC, BR., 26. 


Where a suit at the time of iustitution within the jurisdiction of the 
Court in which itis bronght has undergone a substantial change, and be- 
come a suit which by law requires the order of a superior tribunal for its 
hearing in the original Court, and such order has not been obtained, plain- 
tiff cannot subsequently on appeal be allowed to revert to the original form 
of the suit for the purpose of upholding the lower Court’s judgment as far 
as regards the original defendants.—3 N.-W. P. H. C. R., 199. 


N sued § and others for partition of a share of certain land and claim- 
ed mesne-profits from other defendants, who were tenants of the land. S 
obtained a decree by consent for her share, and asum of 99 Rupees was 
decreed to her against the tenants for mesne profits, Against this decree the 
tenants appealed. The Subordinate Judgo, finding that the subject matter 
of the suit, the land of which partition was claimed, exceeded the jurisdic- 
tion of the Munsif, reversed the decree of the Munsif, and directed the 
plaint to be returned for presentation in the proper Court. It was contended, 
on appeal to the High Court, that the Subordinate Judge could not set 
aside the decree against the tenants for mesne-profits. Held that, as the 
Munsif’s Court had no jurisdiction to entertain the suit for partition, it 
could make no decree for mesne-profits.—I. L. R., 11 Madr. 197. 

S, having mortgaged land to K as security fora debt, sold it to V, 
who undertook to pay the debt. K, alleging that C had undertaken 
either to make V pay the debt or to execute a mortgage of his own land to 
secure its repayment, and that V had dispossessed him, sued 8S, V, and C to 
recover the debt by sale of the land mortgaged, mesne-profita from V, and 
costs from 8, V, and C. The district Munsif decreed payment against S ; 
mesne-profits, and in default of payment by S,a sale of the land against 
V; and costs against S. V. and C. V, and C. appealed against this decree. 
The Subordinate Judge found that the debt had been paid, and held that, 
even if the debt had not been paid, K had no cause of action against V. or 
S, but, if at all, against C, and dismissed the suit as against V. The Sub- 
ordinate Judge also held that he had no jurisdiction to interfere with the 
decree against S, and saw no reason to interfere with the decree against C, 
8. appealed against this decree :— Heid that, even if S was not entitled to 
appeal in order to have the décree against him set aside, the error of the 
Subordinate Judge could be corrected under sec. €22 of the Code of Civil 
Procedure by a direction to exercise the discretionary power given by sec 
544 of the said Code,—8 Madr. 192. 
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A and B brought a suit against C, and obtained a decree awarding a 
part of theirclaim, 1B appealed, and the Appellate Court reversed the de- 
cree, and rejected the plaintiff’s claim altogether. Subsequently A, who had 
not joined in the appeal, applied for execution of the original decree. Held, 
that although A had not been a party to the appeal, he was bound by the 
decision of the Appellate Court, and was not entitled to take ont execution. 


~—~11 Bom. 596. 

The Court of Appeal has power under Act VIII of 1859, sec. 337 (cor- 
responding with Act X of 1877, sec. 544), to draw up what would be a fair 
decree as regards all the parties to a suit, although some of them may not 
have appealed.—3 Cal. 738. Butsee 2 P.C. R., 766; 11 B.L. R, 375; 


L. R., I. A. Sup., 135, 
Of Staying and Executing Decrees under Appeal. 


545. Execution of a decree shall not be stayed by rea- 
Execution of decree nop 800 only of an appeal having been pre- 
stayed solelyaby reason of ferred against the decree ; but the Ap- 
eppest: pellate Court may, for sufficient cause, 
order the execution to be stayed. 
If an application be made for stay of execution of an ap- 
Stay of execntion of ap- Pealable decree before the expiry of the 
pealable decree beforetime time allowed for appealing therefrom, 
for sppealing haa expired. the Court which passed the decree may, 
for sufficient cause, order the execution to be stayed : 
Provided that no order shall be made under this section 
unless the Court making itis satisfied — 
(a2) that substantial loss may result to the party applying 
for stay of execution unless the order is made ; 
(6) that the application has been made without unreason- 


able delay ; and 
(c) that security has been given by the applicant for the 


due performance of such decree or order as may ultimately be 
binding upon him. 
Notes. 

A party applying to stay execution of a decree under sec. 338 on giving 
security is bound to show sufficient grounds to the Court for staying it, 
whether the decree is in respect of moveable or immoveable property.—B. 
L. R., Sup. Vol., 1007; 9 W. BR., 448, 

When an appellate Court reverses a decree in favour of the plaintiff 
in a suit, it ought not to stay execution of its own decree under sec. 338 o 
Act VILL. of 1859. Order of District Court stying execution under such 
circumstances set aside.—10 Bom. H. C. R. (A. C.) 411. 

The Court which passed a certain decree ordered execution thereof to 
be stayed pending appeal, on the debtor’s furnishing security to the amount 
of Rs. 70,000, under the provisions of sec, 545 of the Code of Civil Proce- 
dure. ‘The debtor objected to the amount of security required, and appeal- 
ed to the High Court on that ground. The decree-holder contended thag 


168 


1338 CIVIL PROCEDURE CODE, [Sac. 546. 


no appeal lay. Held that the order was appealable. Held also on the facts 
that the security required was excessive.—I. L. R., 12 Cal. 624. 

A brought a suit and obtained a decree against B on a mortgage bond 
in the Court of a Subordinate Judge, which decree was confirmed by the 
High Court on appeal. A then applied for execution, In the execution 
proceedings the sons of B intervened claiming a portion of the properties 
attached ; this claiin was dismissed, and the sors of B brought a regular 
suit before the same Subordinate Judge to have their rights to the proper- 
ty declared, nnd obtained an interim injunction restraining A from execut- 
ing his decree pending the decision of their suit. This suit was dismissed, 
and the sons of B appealed tothe High Court. A again applied for execu- 
tion of his mortgage decree, whereupon the sons of B applied for a further 
injnnction restraining A from executing his decree pending their appeal to 
the High Conrt, this application was granted :—Held, that the Subordinate 
Judge had no right to restrajn the decree-holder from executing his decree, 
merely on the possibility of the appellate Court reversing his decision.— 
11k Cal. 146. 

An order by a District Judge, under sec. 545 of the Civil Procedure 
Code (Act XIV of 1882), refusing to stay execution, is a decree as defined in 
sec. Z, and is therefore appealable.—12 Bom. 279, 

A final order for staying the execution of a decree sheuld not be made 
without giving the decree-holder notice of the judgment-debtor’s applica- 
tion. The application should be supported by an affidavit.—15 Bom. 536, 


The present applicant having taken out execution of a decree held by 
bim, and the judgment-debtor having appealed to the District Court, the 
two opponents became sureties under sec. 338 of Act VIIT of 1859, that the 
judgment-debtor would “obey and falfil all such orders and decrees as 
should be given against him in appeal,” and, in default of his so doing, 
they bound themselves, ‘‘ to pay jointly and severally, at the order of the 
Court, all such sums as the Court should, to the extent of Rs. 812-8-0, 
adjudge.”” Held that the obligation of the sureties to fulfil the decree of 
the Appellate Court was not confined to the first decrce of that Court, but 
extended to the final decree which it passed upon the case being remanded 
by the High Court in special appeal.—2 Bom, 654. 


See I. L. R., 6 Madr, 98, noted under sec. 280. 

546. If an order is made for the execution of a decree 
Security in cace of arder =888iInst which an appeal is pending, the 
for execution of decree ap- Court which passed the decree shall, on 
Peaio Seen: sufficient cause being shown by the ap- 
pellant, require security to be given for the restitution of any 
property which may be taken in execution of the decree, or 
for the payment of the value of such property, and for the 
due performance of the decree or order of the Appellate Court, 
or the Appellate Court may, for like cause, direct the 

Court which passed the decree to take such security. 


And when an order has been passed for the sale of im- 
moveable property in execution of a decree for money, and 
an appeal is pending against such decree, the sale shall, on 
the application of the judgment-debtor, be stayed until the 
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appeal is disposed of, on such terms as to giving security or 
otherwise as the Court which passed the decree thinks fit. 
Notes. 


Afier property the subject of litigation has been given over in execu- 
tion of a decree to the plaintiff, it is not within the scopo of sec. 36 of Act 
XXIII. of 1861 to exact security from the plaintiff for the restitution of 
Pere property in the event of a successful appea)l.—-7 Bom. H. C. R., (A.C.) 

‘ 
2. 


A surety who executes a security-bond (in Form No. 82 of the High 
Court Circulars) under sec. 36 of Act XXIIT. of 1861 is liable for the 
fulfilment of the decree, not only of the Court of regular, but also of that 
of the Court of special appeal.—10 Bom. H. C. R, (A. C.) J. 


See I. L. R., 8 Cal. 477, noted under section 2; 13 Madr. 1, noted 
under section 253. 

547. No such security as is mentioned in sections 545 

No such security tobe @nd 546 shall be required from the Secre- 

required from Government tary of State for India in Council, or 

OE PEnuc encore: (when Government has undertaken the 

defence of the suit) from any public officer sued in respect of 
an act alleged to be done by him in his official capacity. 


Of Procedure in Appeal from Deerces. 


548. When a memorandum of appeal is admitted, the 
Registry of memorandum Appellate Court or the proper officer of 
of appeal. that Court shall endorse thereon the date 
of presentation, and shall register the appeal in a book to be 
kept for the purpose. 
Such book shall be called the Re- 
gister of Appeals. 
Note. 

The registration of a petition of appeal under sec. 341, Act VIII. of 
1859, is a proceeding of a purely ministerial character. When a petition of 
appeal has been registered after lapse of the time allowed by law, the Judge 
has power, on discovery thereof, to reject or to remove it from his file.— 
4B. L. RB. App. 103; 13 W. R., 35). 

549. The Appellate Court may, at its discretion, either 
Appellate Court may re- before the respondent is called upon to 
quire appellant to give appear and answer, or afterwards on the 
ee er ee application of the respondent, demand 
from the appellent security for the costs of the appeal, or of 
the original suit, or of both : 
Provided that the Court shall demand such security in 
When appellant resides all cases in which the appellant is resid- 
out of British India. ing out of British India, and is not pos- 
sessed of any sufficient immoveabld property within British 


Register of Appeals. 


a 
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India independent of the property (if any) to which the ap- 
peal relates. 

If such security be not furnished within such time as the 
Court orders, the Court shall reject the appeal. 

If such security be furnished, any costs for which a surety 
may have rendered himself liable may be recovered from him 
in execution of the decree of the Appellate Court in the same 
manner as 1f he were the appellant.* 


Wotes. 

A plaintiff who resided out of India paid asum of money into Court as 
Security for costs under sec, 34 of Act VIIT. of 1859. He subsequently ob- 
tained a decree against the defendant, and the defendant appealed against 
that decree. Held that the defendant was not entitled to an order detain- 
ing in Court, pending the appeal, the money which had been paid in under 
sec, 34.—B. L. R.,(0. C.) 92. See3 B. L. R., (F. B.) 45; S.C. 12 W. BR, 
(F. B.) 16, 

Sec 842 of Act VIII. of 1859 does not apply to appeals from the orders 
of a Judge sitting as a Commissioner of the Insolvent Court. The right of 
appeal is given by sec, 73 of the Indian Insolvent Act, and the Court caa- 
not impose on the appellant a condition that he shall give security for the 
costs of such an appeal.—5 B. L. R., 179. 

A single Judge has fuil power to make an order for security for the 
costs of an appeal,—Bourke’s Rep., (O. C.) 40. Affirmed on Appeal, 
Bourke’s Rep., A. O. C., 119. 

On arule nist for security for the costs of an appeal to be given by 
a defendant, five twenty-fourths of the property in dispute having been 
decreed to him, but subsequently attached under a prohibitory order, 
cause was shown that the Court had not jurisdiction, and that no reason 
for the application had been given. Held that a single Judge is vested 
with all the powers of an Appellate Court with reference to the costs of 
an appeal; that when an appellant resides within the jurisdiction of the 
Court he is amenable to its orders as to the costs of an appeal; and that 
an appellant who has no available property must, if required, give security 
©) an costs of an appeal before proceeding with it.—Bourke’s Rep., (O 

Sec, 549 of the Civil Procedure Code applies to all appeals, including 
appeals in forma pauperis.— 4 Ind, Jur. 507. 

Quere.— Whether ina casein which the appellant is not residing out 
of the British territories in India, the High Court has authority to demand 
security for costs from the appellant after the issue of summons.—+1.e, 
notice of the appeal.—6 W. R., Mis., 123. 

Under sec. 342, Act VIII. of 1859, the High Court had discretion to 
demand security for costs from an appellant, if it saw fit to do so, at any 
time before the hearing of the appeal. Where an assignee, who had been 
substituted for the plaintiff under sec. 106, declined to furnish security for 
the costs within such reasonable time as the Court ordered, it was held that 
the defendant might, within eight days after such neglect or refusal, plead 
the bankruptcy or insolvency of the plaintiff as a reason for abating tho 
suit.—13 W. R., 431 


* This clause has been added by the Civil Procedure Code Amendment Act (VII. 
of 1888), sec. 46. 
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. Bec, 549 of the Code of Civil Procedure being imperative, the time 
cannot be extended after the expiry of the period fixed in the order direct- 
ing he appear to a security Sa the costs of an appeal. Haidri Bai v, 

ast Indian Railwa ompan . L. R., 1 Al. 68 w I. L, 
Tana oo y pany ( ; 687) followed.—I. L, R., 
An appeal, although it may have been rejected by the Appellate Court 
under sec. 549 of the Code of Civil Procedure, upon failure by the appel- 
laut to furnish security demanded under that section, may be restored, on 
sufficient grounds, at the Court’s discretion. The High Court having ap- 
parently treated an appeal as though, after rejection of it under the above 
section, a petition tendering security to the amoant demanded, and asking 
restoration of the appeal, was not entertainable, and could not be consider- 
ed, held by the Judicial Committee that restoration was within the Court’s 
discretion, and that there were grounds for it, upon the appellant’s giving 

approved security within such time-as the Court might fix.—8 Al. 315. 


The proper construction of sec. 549 of the Civil Procedure Code is 
that, where an appellant has been ordered to furnish security within a cer- 
tain time, and that order has not been complied with, and no application 
has been made to extend the time within the period allowed, the Court is 
bound to reject the appeal.—11 Cal. 716. 

Sec. 549 of the Code of Civil Procedure was never intended by the 
Legislature to derogate from the right of appeal given by the law to every 
person who is defeated in a suit in the Court of first instance, and an ap- 
plication should not be granted under that section of which the only ground 
is a statement that the appellant is not pecuniarily in a position to pay the 
costs of the appeal, if it should be dismissed. Maneckri Limji Mancherji 
wv. Goolbai followed. Ross v. Jaques, Seshayyangar v. Jainulavadin, and 
Jogendro Deb Roykut v. Funindro Deb Roykut referred to.—7 Al. 542. 


A petition was made under sec. 549 praying that au appellant might 
be required to give security for the costs of the appeal. The ground upon 
which the petition was based was that theappellant was not pecuniarily 
in @ position to pay the costs of the appeal if it should be dismissed. An 
order was passed directing the appellant to show cause why the prayer of 
the petitioner should not be granted. When the petition came on for hear- 
ing, no one appeared to support it or to show cause against it, and it was 
accordingly rejected. An application was subsequently made on behalf of 
the petitioner praying that the case might be restored to the register, on 
the ground that counsel for the petitioner was absent on the occasion of 
the hearing for fifteen minutes only, and that, as no one on behalf of the 
appellant had appeared to show cause, the petition should have been grant- 
ed, and the absence of petitioner’s counsel was immaterial. Held that the 
matter was dealt with by sec. 98, and that sec. 647 of the Code, prescrib- 
ing that the procedure laid down for suits should be followed as far as it 
could be made applicable in proceedings other than suits, made sec. 99 the 
rule by which the Court was to be guided :—Held alsothat although on 
general rule could be laid down that the absence of council when & case 


has been called on, should be treated as by itself a sufficient reason for res- 
toring to the register either a Pe road suit, or an appeal, or a miscellane- 
ous application, but each case of: the kind must be dealt with accord- 
ing to its own particular circumstances, in the present case, taking the 
circumstances into consideration, an absence of counsel) for fifteen minn- 
tes was not enough to preclude the Court from restoring the petition 
to the register.—7 Al. 542, Set 
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Sec, 549 of the Civil Procedure Code contemplates an order by 
-which some ascertained amount of security is required. The last para- 
graph of the section seems to contemplate that, on failure to furnish 
security within the time fixed, an order for rejecting the appeal should 
be obtained from the Court that gave the order to furnish security. 
Upon the application of the respondent in a second appeal pending be- 
fore the High Court, an order was passed requiring the appellant to 
furnish security for the costs of the appeal, and to lodge a such secu- 
rity at any time before the hearing. This order purported to be made 
under sec. 549 of the Civil Procedure Code, but neither the applica- 
tion nor the order stated the amount of the security required. At the 
hearing of the appeal, no security having been lodged, the respondent 
objected that, with reference to the terms of sec. 549, the Court had 
mo option but to dismiss the appeal, Held that the objection had no 
force, no such order as was contemplated by sec. 549 having been made. 
Held also that the proper course was to have applied tothe Judge who 
passed the order for security, at any time before the case came on for hear- 
ing for the rejection of the appeal, and that it was too late at the hearing 
to ask the Court to reject the appeal.—9 Al. 164, 


Where the High Court, under sec. 549, Civil Procedure Code, has de- 
manded security from an appellant, it has power to extend the time for 
complying with this order on application made, as well after as before the 
time first fixed has expired ; and may nevertheless reject the appeal, ander 
that section, if the security is not in the end furnished, MHaidri Bai v. The 
East Indian Railway Company, I. L. R., 1 Al. 687, overruled. In this case, 
the Registrar was directed to allow only the costs applicable to the question 
argued and decided.—17 Cal. 512. 


The security for the respondents’ costs which the High Court had de- 
manded under sec. 549 not having been furnished within the time fixed, 
and the Court, in the exercise of its discretion, having refused to extend 
the time, the appeal was rejected under that section. Held, that this was 
not a case for interference.—17 Cal. 516. 


An original Court rejected, as insufficient, security offered for the 
purpose of conforming to an order of the High Court under sec, 549, Civil 
Procedure Code; and refused to receive other security offered, in lieu, 
after the time fixed by the order had expired. This was affirmed by the 
High Court: Held, that as the High Court had a discretion to enlarge the 
time allowed for finding security, and to accept other security in lieu of 
that rejected, or to refuse to do either, it had, under the circumstances, 
judicially exercised that discertion in refusing.—17 Cal. 1 


Sec. 549 of the Civil Procedure Code applies to all appeals, including 
appeals in forma pauperis.—4 Ind. Jur., 507. 

Where the Appellate Court demands from an appellant security for 
costs, the Court may extend the time within which it orders such security 
to be furnished; but if no application is made for such extension of time, 
and such security is not paid within the time entered, it is imperative on 
the Court, under Act X of 1877, sec. 549, to reject the appeal.—1 Al. 687. 


A suitor in forma pauperis may be called on to give security for costs 
under sec. 549 of the Civil Procedure Code, but very special grounds muat 
be shown to support such an application.— Nusseeruddeen Bis was v. Ujjal 
Biswas:.(17 Suth. W. R., 68) dissented from.—3 Madr, 66, 


See I. L. B., 5 Al. 380, noted under sec. 2. 
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550. When the memorandum of appeal is registered, 
Appellate Court to give the Appellate Court shall send notice of 
notice to Court, whose de- the appeal to the Court against whose 
cree appenisd seatuet: decree the appeal is made. 
If the appeal be from a Court the records of which are 
Transmission of papers mot deposited in the Appellate Court, the 
to Appellate Court. Court receiving such notice shall send, 
with all practicable despatch, all material papers in the suit, 
or such papers as may be specially called for by the Appel- 
late Court. 
Either party may apply in writing to the Court against 
Copiea of exhibits in Whose decree the appeal is made, speci- 
Court whose decree ap- fying any of such papers in such Court 
en een of which he requires copies to be made ; 
and copies of such papers shall be made at the expense of the 
applicant, and shall be deposited accordingly. 
551*. (1) The Appellate Court, if it thinks fit, may, after 
Power to dismiss appeal Xing a day for hearing the appellant 
without sending inoticeto or his pleader, and hearing him accord- 
RO Same aes ingly if he appears on that day, dismiss 
the appeal without sending notice of the BP pee to the Court 
against whose decree the appeal is made, and without serving 
notice on the respondent or his pleader. 


(2) If on the day fixed under sub-section (!) or an 
other day to which the hearing may be adjourned the appel- 
lant does not attend in person or by his pleader, the appeal 
shall be dismissed for default. 


(3) The dismissal of an appeal under this section shall 
be aa to the Court against whose decree the appeal is 
made. 


Notes. 

The order of adjudication made under sec. 551 of the Civil Proce- 
dure Code is a decree, and the procedure authorized under that section 
does not dispense with the necessity of drawing up a judgment.—I. L. B., 
3 Madr. 1. 

The plaintiff sued to recover possession of certain immoveable pro- 
perty sold to him by the first defendant, a Hindu widow. The second 
defendant answered that his father and the first defendant’s husband 
were undivided brothers, and that, as a childless widow, she has no right 
to sell the property. Both the lower Coarts upheld the sale as absolute, 
on the ground that she was competent to make it as widow of a se 
rate Hindu. The District Judge heard the appeal ex parte under Act X 
of 1877, sec. 551. Held that the decrees of the Lower Courts were un- 
sustainable, as they did not contain the limitation pointed out above; and 


* This section Las been substituted for the original by the Civil Procedure Code 
Amendment Act (VII of 1888), sec. 47. 
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remanded the case for the trial of the issue whether there were any such 
ial circumstances as would justify the absolute sale by the first defen- 
dant to the plaintiff; and that the District Judge ought not to have 
disposed of the appeal ex parte ander Act X of 1877, sec. 551.—4 Bom, 462. 
On an appeal from a decision, in a civil suit, of the Assistant Com- 
missioner of Ajmere to the Commissioner of Ajmere, the latter, feeling 
doubtful on a question of the nature specified in sec, 17 of the Ajmere 
Court’s Reg. of 1877, referred such question, under sec. 360f that 
lation, to the Chief Commissioner of Ajmere and Mairwara. The 
Chief Commissioner dealt with the case as prescribed in sec. 37 of that 
Regulation, and returned it to the Commissioner, who dismissed the suit 
in accordance with the Chief Commissioner’s judgment. The plaintiff 
preferred an appeal to the Chief Commissioner from the Commissioner’s 
decision. The Chief Commissioner did not make any order on the memo- 
randum of appeal admitting it, or directing that it should be registered, 
or that the respondent should be summoned, or that the appellant should 
appear on a certain day under sec. 551, Act X of 1877, but issued a notice 
to the appellant’s counsel to appear ona ceriain day, The appellant’s 
counsel appeared on that day, and the Chief Commissioner intimated that 
he was acting under Act X of 1877, sec. 551. The appellant’s Counsel 
then proceeded to address the Chief Commissioner, and was heard for some 
time, and then stopped, in consequence of the Chief Commissioner resolving 
to refer to the High Court the question whether the appeal from the Com- 
missioner’s decision lay to him or to Her Majesty in Council. The Chief 
Commissioner subsequently referred such a question to the High Court. 
Held by the Full Bench, on a reference by a Division Bench before which 
the Chief Commissioner’s reference came, that such question arose “in the 
trial of an appeal” within the meaning of the Ajmere Court’s Reg. I of 
1877, sec. 21, and was properly referred to the High Court. Held by the 
Division Bench that the appeal from the Commissioner’s decision lay, in this 
particular case, not tothe Chief Commissioner, but to Her Majesty in Coun- 
cil.—2 Al. (F. B.) 819. 

552. Unless the Appellate Court dismissed the appeal 
under the last foregoing section, it shall 
fix a day for hearing the appeal.* 

Such day shall be fixed with reference to the current busi- 
ness of the Court, the place of residence of the respondent, 
and the time necessary for the service of the notice of appeal, 
so as to allow the respondent sufficient time to appear and an- 
swer the appeal on such day. 

553. Notice of the day so fixed shall be stuck up in the 

PAbiicslion:- and eseetne a tea Court-house, and a like notice 
of notice of day forhear- shall be sent by the Appellate Court to 
nae eeese the Court against whose decree the ap- 
peal is made, and shall be served on the respondent or on his 
aspen in the a peat Court in the manner provided in 

apter VI for the service on a defendant of a summons to 


appear and answer ; and all rules applicable to such summons, 


* This clause has been substituted for the original by the Civil Procedure Code 
Amendment Act (VII of 1888), sec. 47. 


Day for hearing appeal. 
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and to proceedings with reference to the service thereof, shall 
apply to the service of such notice. 


Instead of sending the notice to the Court against whose 
Appellate Court may it. decree the appeal is made, the Appellate 
melf cause notice to be ser- Court may itself cause the notice to be 
aa served on the repondent or his pleader 
under the rules above referred to. 


554. The notice to the respondent shall declare that, 
if he does not appear in the Appellate 
Court on the day so fixed, the appeal will 
be heard ex parte. 


Procedure on Hearing. 


555. On the day so fixed, or on any other day to which 
the hearing may be adjourned, the appel- 
lant shall be heard in support of the ap- 
peal. The Court shall then, if it does not dismiss the appeal 
at once, hear the respondent against the appeal, and in such 
case the appellant shall be entitled to reply. 


556. If, on the day so fixed, orany other day to which 

Dismissal of appeal for the hearing may be adjourned, the ap- 

appellant’s defauls. pellant does not attend in person or by 
his pleader, the appeal shall be dismissed for default. 


If the appellant attends, and the respondent does not 
attend, the appeal shall be heard ez parte 
“in his absence. 
Notes. 


A special appeal lies to the High Court from an order passed under 
sec, 346 of the Civil Procedure Code, dismissing the appellant’s regular 
appeal for non-appearance of the appellant iu person or his pleader. Dev- 
appa Setti v. Ramanadha Bhutt(3 M. H. C. R., 109) commented on.— 
6M. H.C. R., 1. 

Where both parties make default in appearing at the hearing of an 
appeal, the Court must dismiss the appeal and not go into the merits and 
reverse the decree.—Marshali’s Rep., 5; 1 Ind. Jur., (O. 8.) 36, 

Where the appellant himself does not appear, and the pleader appears 
and states he is not instructed, a judgment of dismissal for defaultisa 
proper judgment,—21 W. R., 65 

Objections which might have been but were not made under rec. 567 
of the Civil Procedure Code ina Lower Appellate Court to the findings 
on remand of the Court of first instance, cannot be raised for the first 
time as grounds of second appeal from the Lower Appellate Court’s decree. 
—I. L. BR., 10 Al. 28. 

No appeal under sec. 10 of the Letters Patent will lie from an order 
under sec, 256 of the Code of Civil Procedure dismissing an appeal for 


ox 169 


Contents of notice. 


Right to begin. 


Hearing appeal ez parte, 
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default the appellant not having had recourse to the procedure provided by 
sec. 568 of the said Code.—14 Al. 361. 


Where, when an appeal is called on, the pleader is not absent, but is 
unprepared to go on with thecase, the dismissalis a dismissal for default 
within sec. 556 of Act XV of 1882, and the appeal can therefore be re-ad- 
mitted under sec. 558. Baldeo Misser v. Ahmed Hossein, (15 W. R, 143, 
followed.—12 Cal. 605, 


In an appeal before an Appellate Court, the appellant did not attend 
in person or by pleader, and the Court, instead of dismissing the appeal 
for default, tried and dismissed it upon the merits. Subsequently, the ap- 
pellant applied to the Court, under sec, 558 of the Civil.Procedure Code, 
to re-admit the appeal), explaining her absence when the uppeal was called 
on for hearing. ‘The Court rejected the application, on the ground that 
the appeal had been decided on the merits, and reasous had been recorded for 
its dismissal which there were no apparent grounds for setting aside :— 
Held that the Court should have dismissed the appeal for default, aud it was 
illegal to try it onthe merits, and the judgment was consquently a nullity, 
the existence of which was no barto the re-admission of the appeal.—3%s 


Al. 277. 


When an appeal is dismissed, under Act X of 1877, sec. 556, for the 
appellant’s default, the order dismissing it is not appealable.—-2 Al, 216. 


An Appellate Court, the appellant not attending in person or by his 
pleader, instead of dismissing the appeal for default, as provided by sec. 556 
of Act X of 1877, proceeded, in contravention of the provisions of that law, 
to dispose of the appeal on the merits, and dismissed it. The appellant 
preferred a second appeal to the High Court, contending that the Appellate 
Court had acted contrary to law. Held that the Appellate Court had so 
acted, and its decision could only be treated as a dismissal for default 
and that, so treating it, the proper and only course open to the appellant 
was to have applied under sec. 558 for the re-admission of his appeal, and 
under these circumstances the second appeal would not lie. Nond Ram », 
Muhammad Baksh (1. L. R., 2 Al. 616) followed.—3 Al, 519. 

See 1. L. R., 3 Al. 382and 16 Bom, 23, noted under sec, 2 ; 4 Cal, 825, 
noted under sec. 3. 


55'7. If, on the dayso fixed, or any other day to which 
nei dh haa tued the hearing may be adjourned, itis found 
nitive not served inconse- that the notice to the respondent has not 
quence of appellant’s fail- been served in consequence of the failure 
mre Gober cer of the appellant to deposit, within the 
period fixed by the Court, the sum required to defray the cost 
of issuing the notice, the Court may order that the appeal be 
dismissed : 


Provided that no such order shall be passed, although the 
notice has not been served upon the res. 
pondent, if on the day fixed for hearing 
the appeal the respondent appearsin person, or by a pleader, 
or by a duly authorized agent. 


Proviso. 


Sec. §59.] CIVIL PROCEDURE CODE, 1347 


558. If an appeal be dismissed under “ section 551, 
_Re-admission of appeal sub-section (2),’’* section 556, or section 
dismissed for default. 557, the appellant may apply to the Ap- 
ellate Court fer the re-admission of the appeal ; and, if it 
e proved that he was prevented by any sufficient cause from 
attending when the appeal was called on for hearing or from 
depositing the sum so required, the Court may be re-admit 
the appeal on such terms as to costs or otherwise as the Court 
thinks fit to impose upon him. 
Notes. 

On an application under sec. 588 of the Code of Civil Procedure for the 
re-admission of an appeal which had been decided ex parte against the appli- 
cant, it appeared that he had been misled by reason of the appeal having 
been transferred from the file of one Court to another, no notice of the 
transfer having been given to him by the pleaders in the case. Held that, 
under the circumstances, the applicr.at was entitled to have the appeal re- 
admitted.—8 C. L. R., 350. 


See I. L. R., 3 Al. 382, noted under sec. 2 ; 4 Cal. 825, noted under sec. 
3; 3 Al. 519 and 14 Al. 361, noted under sec. 556. 


559. If it appear to the Court at the hearing that any 


: person who was a party to the suit in the 
Power to adjourn hearing, i 
and direct persons appear- Court against whose decree the appeal 


party to the appeal, is interested in the 
result of the appeal, the Court may adjourn the hearing to a 


future day to be fixed by the Court, and direct that such per- 
son be made a respondent. 
; Notes. 

The discretionary power of directing a person to be made a respondent, 
conferred on the Appellate Court by sec. 559 of the Civil Procedure Code, 
is not limited by any provision in the Limitation Act (XV of 1877).—I. L. 
R., 9 Cal. 355, 

In 1877 the plaintiff executed a deed of hypothecation to one of two 
partners to secure a loan obtained from them jointly. In 1881 the plaintif€ 
sold inter alia, the hypothecated property to defendants Nos. 2 to4 and it 
was arranged that the secured debt should be paid off by the vendees. They 
failed to do this, but in 1882 they executed a mortgage for the amount duein 
favour of the other of the two partners, and he thereupon gave a written dis- 
charge to the plaintiff, wbo was found to have been acting in collusion with 
him to the disadvantage of his partner, the holder of the hypothecation bond. 
The latter broughta snit in 1885 upon the hypothecation bond and obtained 
@ personal decree against the present plaintiff who was ez-parte, the amount 
of the decree being declared to be charged on the land iu the possession of 
defendants Nos. 2 to 4. Meanwhile, defendant No. 1, who was the assignee 
of the mortgage of 1882, had obtained a decree upon it against defendant 
No. 4. This decree not having been executed, hu subsequently sued upon the 
mortgage again and obtained a decree against defendants Nos. 2 to 4. The 


* The words quoted haye been inserted by the Civil l’rocedure Code Amend- 
ment Act (VII of 1888), sec. 47. : 
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plaintiff now sued to have the last mentioned decree set aside and recover 
the balance of the purchase money from defendants Nos, 2 to 4. The Court 
of First Instance passed a decree for the amount claimed and declared it to 
be charged on the land. Defendant No, 1 preferred an appeal in which de- 
fendants Nos, 2 to 4 were joined by the Court of First Appeal. The decree 
of this Court dismissed the suit:—Held, (1) that defendants Nos. 2 to 4 
were rightly joined as respondents by the Court under Civil Procedure Code 
sec. 559; (2) that plaintiff, having allowed a decree to be passed against him 
ex-parée in the suit of the holder of the hypothecation bond, and having ob- 
tained a collusive discharge from the other partner, was not entitled to re- 
cover against the defendants.—15 Madr. 362. 

The Court of first instance gave the plaintiff in a suit for money a 
decree against the defendant B, exempting the defendants A and H. B ap- 
pealed, making the plaintiff the respondent to the appeal, The plaintiff did 
not appeal from the decree of the Court of first instance in respect of the 
exemption of AandH, The Appellate Court made A a respondent to the 
appeal under sec, 559 of the Civil Procedure Code, and, exempting B, gave 
the plaintiff a decree against A. Held that, inasmuch as sec. 559 does not 
empower an Appellate Court virtually to make an appeal for an appel- 
lant, who has refrained from availing himself of his privileges under the 
law, by introducing for him other respondents than those he has included 
in his petition of appeal, and it conld not be said that A was “ interested 
in the result of the appeal,” as, having the unappealed decree of the Court 
of first instance behind him, his position was secure, the Appellate Court 
had improperly made A a respondent to the appeal and given adecree 
against him.—5 Al. 266. : 

The power of an Appellate Court to make a person a respondent, unde? 
gec. 559 of the Civil Procedure Code, is not affected by the Limitation Act 
(XV of 1877). Inv exercising its powers under sec. 559 of the Civil Pro- 
cedure Code, an appellate Court is competent to make a person a respon- 
den t who, in the original suit, was arrayed on the same side with the ap- 


pellant.—13 Al. 78. 

Held by the Full Bench thatit is competent to a Court sitting under 
sec. 559 of the Code of Civil Procedure to add a person as respondent in an 
appeal, though the time within which an appeal might have becn preferred 
as against such person has expired.—14 Al. 154 

560. When an appeal is heard ex-parte in the absence of 
Re-hearing on application the respondent, and judgment is given 
of respondentagainat whom against him, he may apply to the Appel- 
eernarte Cocree mare: late Court to re-hear the appeal ; and, if 
he satisfies the Court that the notice was not duly served, or 
that he was prevented by sufficient cause from attending when 
the appeal was called on for hearing, the Court may re-hear 
the appeal on such terms as to costs or otherwise as the Court 


thinks fit to impose upon him. 
Notes. 

‘When an appeal has been heard ez parte, a re-hearing cannot be grant- 
ed by the Court on an application under sec. 560 of the Civil Procedure 
Code, except upon legal evidence produced by the respondent of the facts 
necessary to entitle him to such re-hearing.—8 C, L. R., 112. 
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Sec. 560 of the Civil Procedure Code applies to acase in which the 
respondent has been prevented by sufficient cause from attending when 
the appeal was called on, whether appearance has been entered for him or 
not.—11C. L. B., 164. 

An applicant, presenting a petition for the re-hearing of an appeal, de- 
cided ew-parte, must, at the time of making such application, be prepared 
to satisfy the Oourt that the notice of appeal was not duly served upon him, 
or that he was prevented by sufficient cause from attending when the ap- 
peal was called on for hearing.—I. L. R., 6 Cal. 548. 


An appeal was heard ez-parie in the absence of the respondent (dee 
fendant), and the judgment was given against him. He applied to the 
Appellate Court to re-hear the appeal, and the Appellate Court refused to 
re-hear it. He then appealed, not from the order refusing to re-hear the 
appeal, but from the decree of the Appellate Court. Held that he was not 
debarred, by reason that he bad not appealed from the order refusing to 
dee Aa appeal, from appealing from the decree of the Appellate Court, 
—2 Al. , 

561. Any respondent, though he may not have appeal- 
- ed against any part of the decree, may, 
pon hearing, respon- A 
dent may object to decree upon the hearing, not only support t eS 
ou pore preferred sepa- decree on any of the grounds decided 
a against him in the Court below, but take 
any objection to the decree which he could have taken by way 
of appeal ; “‘ provided he has filed the objection in the Ap- 
pellate Court within one month from the date of the service 
on him or his pleader under section 553 of notice of the day 
fixed for hearing the appeal, or within such further time as 
the Appellate Court may see fit to allow.”* 


Such objection shall be in the form of a memorandum, 
Form of notice, and pros and the provisions of section 541, so far 
visions applicable thereto. ag they relate to the form and contents 
of the memorandum of appeal, shall apply theretc. Unless the 
respondent files with the objection a written acknowledgment 
from the appellant or his pleader of having received a copy 
thereof, the Appellate Court shall cause such a copy to 
served, as soon as may be after the filing of the objection, on 
the appellant or his pleader,at the expense of the respondent.f, 


The provisions of Chapter XLIV shall, so far as they can 
be made applicable, apply to an objection under this section. fT 
Wotes. 
A respondent may file a notice with the Registrar, specifying therein 
the objections which he intenda to take on the hearing of the appeal.—B. 
L. B., Sup. Vol., 587 ; 6 W. R., Mis,, 102. 


# Thie proviso has been substituted for the original by the Civil Procedure Code 


Amendment Act (VII. of 1888), sec. 48. ; 
+ These two paragraphs have beea added by the same Acé and section. 
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Suit by a widow to recover her husband’s share, whom she alleged to 
be a divided member of a Hindu family, under an agreement to the fol- 
lowing, effect : ‘‘ When we lived together, a disagreement arising amongst 
females, we have divided. Thus, we shall from this date divide and enjoy 
the income of the lands. When the moiety of lands belonging to our un- 
cle, S, in the said three villages, shall be equally divided, we shall also share 
our moiety equally, and obtain separate pattas. We hold no pecuniary 
concern.” Held (following the judgment reported in 3 M. H. C. R., 40, 
and that of the Privy Council in Appu Ayyar v. Ramasubha Ayyar, 11 
Moore’s Ind. App. 75) that when the members of an undivided family agree 
among themselves with regard to particular property that it shall thence- 
forth be the subject of ownership in certain defined shares, each member 
has thence-forth a definite and certain share in the estate which he may 
claim the right to receive and to enjoy in severalty, although the property 
itself has not been actually divided.—3 M. H. OC. R., 289 


Where, in the course of the hearing of an appeal, the appellant de- 
sired to withdraw in order to void the decision of a question raised by the 
respondent at the hearing, held that, under sec. 348 of the Civil Procedure 
Code, the respondent was entitled to have the question heard and deter- 
mined.—3 M. H. O, R., 302, 

A respondent, in taking advantage of the provisions of sec. 348 of the 
Civil Procedure Code, can only take'such objections as have reference to 
the party appealing. If he wishes to raise objections against parties who 
do not appeal, he must do so by independent appeal.—6 Bom. H. C. R., 
(A. C,) 244. 

Where, in the lower Appellate Court, no objection to the decree of the 
Court of first instance was urged by the plaintiff, it is not competent to 
such Court to disturb the decree, by giving plaintiff a larger sum than that 
awarded by the Court of first instance.—2 N.-W. P. H. O. R., 44. 

Held that objections under sec, 348, Act VIII of 1859, can only be 
heard when the opposite party being appellant prosecutes his appeal, and 
not when he withdraws from it.—1 Agra H. C. R., 23; 14 W. R., 210. 

The word “ objection” used in sec. 348 of Act VIII of 1859 was not 
limited to written objections simply, but comprehended also verbal objec- 
tions.— 2 Hay’s Rep., 79. 

Where a respondent in order to save the costs of copying the judgment 
of the Court below, the decree and other documents in the case, delayed 
sending instructions to counsel todraw objections to the decree until the 
paper books had been received from the appellant, at which date the 
period allowed for filing objections had expired, the Oourt refused to extend 
the time, or permit the objections to be filed.—I. L. R., 14 Bom. 111. 


An appeal cannot definitely be posted until the Court has ascertained 
that notice of the appeal has been served on the respondent and a date 


must then be fixed not less than one month from the date of service.—13 
Madr. 492 


The fact of a person’s name being entered in the Collector’s book as 
occupant of land does not necessarily of itself establish that person’s title, 
or defeat the title of any other person. The Collector’s book is kept for 
purposes of revenue, not for purposes of title. Where a decree is in favour 
of the respondent, the Appellate Court is not entitled to accept the facts 
found by the Court of first instance as incontestably proved, merely because 
the respondent has not filed any cross-objections to the decree under sec. 
561 of the Code of Civil Procedure (Act XIV of 1882)—13 Bom, 75. 
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The plaintiffs sued for the redemption of certain mortgaged property. 
On the Ist March 1886, a decree was passed declaring the plaintiffs entitled 
to redeem on payment by them to the defendants of Rs. 649-11-0 within 
three months from the date of the decree. Against this decree the defen- 
dants (the mortgagees) appealed on the ground that a much larger sum 
than Rs. 649-11-0 was due to them on the mortgage. The plaintiff also filed 
objections to this decree under sec. 561 of the Civil Procedure Code (XIV 
of 1882), on the ground that the mortgage-debt had been long ago paid off 
and that now a large sum was due to them from the mortgagees who had 
been in receipt of the profits of the property, Under these circumstances 
the plaintiffs did not pay the Rs. 649-110 within three months as ordered 
by the decree. On the 12th October 1886, they presented an application for 
execation, and paid into Court the Rs. 649 11-0. The lower Court granted 
their application, and ordered possession of the property to be given to 
them. The defendant appealed to the High Court. Held, reversing the 
order of the Court below, that the Court in executing the decree had no 
power to alter the language of the decree, which it would virtually do if 
it enlarged the time mentioned in it by accepting the Rs. 649-11-0 paid into 
‘Court by the plaintiffs on the 12th October 1886. Held, also, that, even if 
/ne Court had powor to enlarge time in the course of execution, the mere 
fact that the plaintiff had lodged an appeal would afford no special ground 
for enlarging the time.—13 Bom. 106. 


The entertainment of objections under sec. 561 of the Civil Procedure 
Code is contingent and dependent upon the bearing of the appeal in which 
such objections are taken, and when that appeal itself fails, is rejected, or 
dismissed without being disposed of upon the merits, the objections cannot 
be entertained either.—10 Al. 587. 


Where an appeal was dismissed upon the application of the appellant 
himself made before the hearing :—Held that the respondents, who had filed 
objections to the decree of the Court of first instance under sec, 561, had 
no claim to have their objections heard, notwithstanding the dismissal of 
the appeal. Coomer Puresh Narain Roy v. Watson and Co., and Dhondi 
Juganath v. The Collector of Salt Revenue, referred to.—8 Al, 551, 


A plaintiff who has obtained leave to sue in forma pauperis and has 
been successful in obtaining adecree fora portion of his claim, but has 
failed as to the other portion, is not entitled, on an appeal by the defend- 
ant, to be heard in forma pauperis on cross appeal as to the portion of his 
claim decided against him in the lower Court,—11 Cal. 735, 


An appellant finding, after the hearing had commenced, that his ap- 
peal was hopeless claimed the right of withdrawing the appeal, in order to 
prevent the objections, filed, under sec, 561 of the Civil Procedure Code 
(Act XIV of 1882), by the respondent against the decree from being heard. 
Held that after the hearing of an appeal has commenced, the Appeal Court 
is seized of the respondent’s objections and that the appeal cannot be with- 
drawn so as to prevent the objections from being heard and determined.— 
9 Bom. 28. 


Whether under sec, 561 of the Code of Civil Procedure objections to 
the decree by the respondent must necessarily be filed seven days before the 
date.originally fixed for hearing the appeal, or whether it is not snflficient 
if they are filed seven days before the day on which the appeal is actually 
heard, and whether the decision of the Bombay High Court in Rangildas 
oe. Bai Girja, I. L. R, 8 Bom., 559 to that effect is not correct, and the 
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decisions of the Calcutta High Court to the contrary are not erroneous.— 14 
al. 610, 

A filed a plaint on 28th June 1882 for a declaration of his title as 
karnam of a village and for arrears of dues payable to him as such, inclad- 
ing those for fasli 1288, which accrued due on Ist July 1879. His family 
had held the office and discharged its duties for three generations, but 
there was no evidence of any formal appointment of A or his ancestors, 
Held, that the plaintiff was entitled to the dues as de facto karnam, and bis 
claim was not barred in respect of any of the arrears claimed Per cur,— 
The preliminary objection taken by the respondent that no second appeal 
lies from so much of the decree of the Subordinate Jadge as disallowed the 
objectiona filed by the appellant under sec, 561 of the Code of Civil Pro- 
cedure is without weight,—10 Madr. 292. 

The expression “ the day fixed for the hearing,’’ used in sec. 561 of the 
Civil Procedure Code (Act XIV of 1882), means the day on which the hear- 
ing actually commences, and includes both that day and the day to which 
the bearing may be adjourned. The purpose of the section is to give the 
appellant timely intimation of the proposed objections. Accordingly a 
cross-objection filed by the respondent on the day mentioned as the day fix- 
ed for bearing the appeal in the notice to the respondent was held not too 
late.—11 Bom. 698. 

The notice of objections referred to in sec. 561 of the Civil Procedure 
Code 1877, must be filed not less than seven days before the date (in any) 
a for the hearing in the summonses issued to the parties.—4 Also 9 

al, 631. 

The plaintiff sued the defendants for compensation for the wrongful 
taking of the fruit on a tree which he alleged belonged to him. The de- 
fendants set up as a defence that the fruit on such tree had not been re- 
moved, and that such tree belonged tothem. The Court of first instance 
dismissed the suit on the ground that the fruit on such tree had not been 
removed, but found incidentally that such tree belonged to the plaintiff. 
The plaintiff appealed from the decree of the Court of first instance; and 
the defendants objected to the decree, contending that such tree belonged 
to them. Held that, inasmuch as the Court of first instance did not, in de- 
ciding that such tree belonged to the plaintiff, decide a question substanti- 
ally in issue, it did not decide in this matter “ against the defendants,’ 
within the meaning of sec. 561, of the Civil Procedure Code, and, as the 
decree was limited to dismissing the suit, the defendants as respondents 
‘were not qualified to take an objection which they could not have taken by 
way of appeal, and therefore the Appellate Court was not warranted by 
law in entertaining the objection taken by the defendants.—4 Al. 421. 


Where the time for filing objections under sec, 561 of the Civil Proce- 
dure Code expired on a day when the Court was closed, and objections 
were filed on the day the Court re-opened, held that such objections were 
filed within time.—4 Al. 430. 

Ono the 16th March 1874, L gave M a mortgage on certain land for Rs. 
24,000 for a term of ten years, by which it was provided, infer alia, that 
the mortgagee should take the profits of the land in lieu of interest; that 
the mortgagee should grant a lease of the land to the mortgagor, the latter 
paying the former the profits of the land every harvest in lieu of interest ; 
that, if the mortgagor failed to pay the mortgagee the profits of the land 
by the end of any year, he should pay interest on the principal amount of 
the mortgage, at the rate of one per cent. calculated from the date of the 
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mortgage, and in such case the mortgagee should have no claim to the pro- 
fits ; and that, if the mortgagor failed to pay the mortgagee the profits by 
the end of any year, the mortgagee should be at liberty to cancel the lease, 
and to enter on the land, and collect the rents thereof, and apply the same 
to payment of interest. On the 2lst March 1874, M gave L a lense of the 
land, under which Rs. 1,980 was the sum agreed to be payable annually as 
profits in lieu of interest. In 1879, M, who had not been paid any profits, 
sought to enforce in the Revenue Courts the condition asto entry on the 
land, but was successfully resisted by L’s widow. On the 16th January 
1880, M sued L’s widow for interest on the principal amount of the mort- 
gage at the rate of one per cent, calculated from the date of the mortgage 
to the date of the suit, claiming the same by virtue of the provisions of 
the mortgage, on the ground that he had not been paid any profits. 
Held that the mortgage and lease-transactions must be regarded as one 
and indivisible, and the questions at issue betwéen the parties be dealt 
with gua mortgagor and mortgagee; that so regarding such transac- 
tions and dealing with such questions, M and I did not stand in the posi- 
tion of ‘‘ land holder,” and ‘ tenant,’? and the proceedings of 1879 in the 
Revenue Courts were had without jurisdiction ; also that, although, looking 
at the terms of the contract of mortgage, it was the intention of the parties 
that, on the mortgagor failing to pay the mortgagee the profits by the end 
of any year, the latter should, in the first place, seek possession of the land, 
yet ns M had never obtained possession, but on the contrary had been re- 
sisted when he ought to obtain if, his present claim for interest was main- 
tainable. The Court directed that so much of the interest as was due at 
L’s death shonld be recoverable from such property of his as had come in- 
to his widow’s hands ; and as to the rest, which related to the period during 
which the widow-had been in possession and in receipt of the profits, “that 
it should be recoverable from her personally.—44 Al. 430. 


A obtainad a decree for possession of land against B and for costs 
against B, OC, D, and others, defendants in the suit. C and other defend- 
ants appealed against this decree so far as it awarded costs against them, 
making A and D respondents to the appeal. Under section 561 D objected 
to that part of the decree which awarded possession of the landto A. Held, 
on appeal, that it was open to D although improperly made a party to the 
appeal by C against A, to take objection to the rest of the decree.—7 Madr. 
215. 

The Court of first instance found for the defendants on the merits, and 
passed a decree in their favour without costs, The defendants appealed 
against that part of the decree which disallowed them their costa, The 
plaintiff filed a notice of objections to the decree on the merits as required 
by section 561 of the Code of Civil Procedure (Act XIV of 1882). The 
lower Court of Appeal varied the decree by allowing the defendants their 
costs of suit, and held that the plaintiff was not entitled to file any objec- 
tions, Held that,the Court of Appeal was in error in holding that the plain- 
tiff’s objections conld not be entertained. Section 561 of the Code gives 
the respondent the power of taking any objection to the decree at the hear- 
ing of an appeal which he could have taken by way of appeal, provided he 
has filed a notice of his objections not less than seven days before the date 
fixed for the hearing of the appeal ; and this power is independent of whether 
an appeal lies on a mere question of costs. Held also that a finding, unac- 
companied by the reasons for it, as reqaired by sec. 204 of the Code, is 
not a conclusive finding of fact binding on a Court of second appeal.—8s 


Bom, 368. 
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Objections to a decree under sec. 561 of the Civil Procedure Code (Act 
XIV of 1882) need not necessarily be filed seven days before the day ori- 
ginally fixed for hearing the appeal. When the hearing is postponed, it is 
sufficient if the objections are filed seven days before the day fixed for the 
postponed hearing, the object of section 561 being merely to give the appel- 
lant timely intimation of proposed objections.—8 Bom. 559. 


See I. L. R., 10 Al. 162, noted under sec. 566, 

562. If the Court against whose decree the appeal is 
Bemand of case by Ap- Made has disposed of the suit upon a 
peilate Gourt. preliminary point, ‘‘so as to exclude any 
evidence of fact which appears to the Appellate Court essen- 
tial to the determination of the rights of the parties,”* and 
the decree upon such preliminary point is reversed in appeal, 
the Appellate Court may, if it thinks fit, by order remand the 
case, together with a copy of the order inappeal, to the 
Court against whose decree the appeal is made, with direc- 
tions to re-admit the suit under its original number in the re- 

gister, and proceed to ‘*‘ determine” the suit on the merits. 


The Appellate Court may, if it thinks fit, direct that is- 
sue or issues shall be tried in any case so remanded. 
Notes. 


The lower Appellate Court has no power to remand a case, which has 
come before it on appea], to the Court of first instance for a second trial, 
except where the first Court has decided the case upon a preliminary issue 
in such a way as to cause an absence of material evidence bearing upon the 
issues on the merits between the parties.—20 W. R,145. 

Where a suit was remanded by the lower Appellate Court for a“ re- 
trial,” the intention of the order of remand was held to be that the whole 
case was to be gone into de novo, the plaintiff being allowed to prove her 
case in any way she could.— 21 W. R., 7. 

Where a Court of first instance deaided a case on the merits, and the 
Appellate Court did not find that the lower Court omitted to try an issue 
or to determine a question of fact which the Appellate Court thought es- 
sential to the right determination of the suit upon the merits,or that further 
evidence was necessary, it was beld that the Appellate Court was wroug in 
remanding the case under sec. 552 for a fresh trial.—2 B. L. R., 5S. N., 14 ; 
10 W. R, 888. 

In a suit on a bond executed under a mukhtarnama, which was not 
produced, the Court of first instance admitted secondary evidence of it, and 
decreed the suit. In special appeal, the High Court was of opinion that 
the secondary evidence had been improperly admitted, and therefore the 
decree in the plaintiff’s favour could not stand. Upon this it was con- 
tended that the suit should be dismissed, as the Court, hearing a case in 
Bpecial appeal, had no power, under such circumstances, either to remand 
the case or to call for additional evidence. Held that, though the powers 
conferred by secs. 351, 354, and 355 of Act VIII of 1859 on the Court of 
regular appeal are not directly given to the Court of special appeal, yet 


* The word “determine” has been substituted for the word ‘‘investigate” by the 
same Act and section. 
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the Court, when it found the order of a Lower Appellate Court was wrong, 
could point out the error, and direct the lower Appellate Court to make 
such order as would rectify the error.—2 B. L. B., (A. C.) 315, 


The question of jurisdiction cannot be raised in appeai for the firat 
time, unless it appear upon the face of the pleadings or the admission of 
the parties, or upon the evidence, that the suit will notlie. Bastu land 
(land used for sites of houses) situated in a town cannot form the subject of 
suits under Act X. of 1859 for enhancement, Basta land, which is the site 
of a house occupied by a ryot engaged in cultivating the surrounding lands, 
does fall under the provision of Act X. of 1859. When it did not appear 
on the face of the pleadinys, or on the evidence, under what kind of bastu 
the land in dispute falls, and no plea to the jurisdiction of the Court under 
Act X. of 1859 had been taken in the Courts below, the High Court will 
not remand the case to enquire uuder which class of bastu land the sub- 
ject-matter of suit falls, or entertain the point of jurisdiction in appeal.— 


3 B. L. R., (A. C.) 283: S. C. Nymooddee Joardar v. Moncrieff, 12 W, R, 


140, 

The grantor of a patui-tenure, who subsequently purchases the lands 
grauted by himin patni at the sale of the patni-tenure, does not revert 
apso facto to the position he formerly held as proprietor, and is not entitled 
to recover rent from the tenants at the rate he was receiving when he 
granted the patni, without reference to the rents realized by the patni- 
holder in the interim. A lower Appellate Court is not competent to remand 
a case for a second decision exceptas provided by sec. 351, Act VIII. of 
1859, and therefore has no power to remand acase when a Court of first 
instance has investigated the merits of the case, and passed its judgment 
upon the evidence. The objection, that a case has been improperly reman- 
ded by the lower Appellate Court, can be taken in special appeal from the 
decree passed upon the remand, although a special appeal might have been 
preferred from the order of remand, but the appellants were held not 
entitled to their costs.—13 B. L. K., 198; 21 W. B., 326; 13 B. L. B., 200 
note ;13 W. R., 107. 

The plaintiff sued to recover rent for several years for 13 bighas and 
4, katas at rupees 29-11-5 a year on a jamabandi, which, he said, was 
signed by all the ryots on the estate whon he came into possession. The 
defendant denied the Jamabandi. He admitted that he beld some lands 
of the plaintiff, but said that it only amounted to3 bighas and a fraction ; 
with an annual rent of Rs. 4-18, and that the only balance due by him to 
the plaintiff was Ra, 5-15. The plaintiff could not prove the jamabandi, 
Held that the first Court should not have dismissed the suit altogether, 
but should have given the plaintiff a decree for the sum which was ad- 
mitted to be due by the defendant, though that sam was due on a differ- 
ent cause of action than that set forth in the plaint. Where the defend- 
ant applied to the first Court that a witness should be examined, but the 
Court made no order on the subject, and the Appellate Court, on the case 
coming before it on appeal, remanded the case, on its being informed of 
the omission, tothe Jower Court to entertain the application, held that there 
was nothing irregular in such a course, although th: re was nothing which 
provided specially for it in the Code of Civil Procedure. In an application 
for the examination of a witness, sec. 162 does not require that any special 
formalities shall be observed ; it simply directs that an application shall be 
made, and points out the proper manner of disposing of that application, 
Where a summons has not being legally served upon the plaintiff, a Court 
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cannot take advantage of sec, 170, and, on the ground of that party’s non- 
attendance alone, dismiss the suit against him ; but where the Court is 
satisfied that the plaintiff must have known that his attendance in Court 
was desired, the Court is perfectly justified in taking the circumstance of 
his neglect into consideration when deciding the case upon the facts.—-13 
B. L. BR , 247 note ;s 12 W. R., 317. 


An appellate Court can remand acase a second time on account of 
error, defect, or irregularity of procedure in passing a decree or order, pro- 
vided the error, defect, or irregularity, be such as to affect the merits of 
the case, or the jurisdiction of the Court. When a suit has been regularly 
heard and determined, and on appeal the decree is reversed, the Appellate 
Court has the discretionary power to remand the case only if the decree 
should have been upon a preliminary point, and have the effect of excluding 
the consideration of evidence essential to the rights of the parties.—5 M. H. 
Cc. R., 313. 

In a suit to recover possession of miras land, the Court of original juris- 
diction decreed for the plaintiff on the evidence, but on appeal its decision 
was reversed, on the ground that the claim had not been properly valued, 
and the plaintiff was permitted to bring a fresh action. At the trial of tke 
second action, the Munsif recorded his previous decree, and some additional 
evidence, which the District Judge in appeal cousidered to be insufficient. 
Held that, under the peculiar circumstances of the case, the Judge, if not 
satisfied with the evidence taken at the second trial, should have allowed 
the plaintiff to give again the evidence adduced at the former trial. The 
Lower Court’s decree was, therefore, reversed, and the suit remanded in 
order that this might be done.—1 Bom. H.C, R, (A. ©.) 166. 


The High Court will not, in a special appeal, remand the case where 
there has been a distinct finding by the District Judge on the only issue 
framed by him, although he may have omitted to find on another issue raised 
before the Munsif, but not called for by either party in appeal.—2 Bom. 
H.C, R., (A. C.) 34; 2nd Ed, 32. 


The District Judge not having come to any positive finding on the point 
for decision laid down by himself in an appeal, the High Conrt reversed 
his decree, and remanded the suit for a re-trial on the merits.—2 Bom, H.C. 
R., (A. ©.) 186; 2nd Kd. 178. 


An Acting District Judge, having made a decree reversing the decree 
of the Munsif who threw out the plaintiff’s claim, omitted to pass a decree 
himself in favour of the plaintiff, which his finding showed he intended to 
do ; the case was remanded on special appeal by the High Court to the Dis- 
trict Court, with an order that a decree should be passed ; but the District 
Judge (who had meanwhile returned to his appointment) re-opened the 
whole case, and passed a decree, directly opposed to that of his predecessor, 
in which he confirmed the Munsif’s decree. Held that the decree of the 
Judge should be reversed, and the suit again remanded, in order that he 
might pass a decree for the plaintiff, in accordance with the view of the case 
expressed by the Acting Judge, with which the High Court saw no ground 
upon the special appeal before it to interfere.—3 Bom. H. ©. R., (A. C.) 60, 


Where the defendants, under-writers of a policy of insurance on goods 
on board a vessel bound from Bombay to Calcutta, were Hindus, bnt no 
principle of Hindu law was applicable, the parties having selected the Eng- 
lish language for the expression of their contract, held that the case was 
to be determined in accordance with the principles of English law. A valu- 
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ation of salt based on the loss which the owner may possibly inour on 
account of the bonds in respect of the salt passed by him to the Govern- 
ment, though greatly in excess of the real value of the salt, is not such an 
over-valuation as amounts to proof of fraud. Where, in a valaed policy 
of insurance, the goods insured were valued at an amount greatly in excess 
of their real value, which amount was intended to include the amount in 
which the insured was liable to Government on account of bonds executed 
by him in respect of the goods insured and after loss of the goods, Govern- 
ment elected not to enforce the bonds, held, that the under-writérs were en- 
titled to be subrogated in the amount of the bonds, and were liable to the 
insured only for the real value of the goods together with a fair profit. The 
Appellate Court will not remand a case for retrial on a point not raised 
in the Court below if the evidence already recorded is sufficient to enable 
the Appellate Court itself to decide that point. But where the appellants 
succeeded on a point taken by them for the first time in the Appellate Court, 
they were ordered to pay the respondent’s costs of appeal.—12 Bom. H. 
Cc. B., C(O, C.) 23. : 


In @ suit to recover damages for the non-acceptance of shares, where 
the veudor had contracted to execute proper transfers, and do all other 
things necessary on his part to transfer the shares, and to bear the expense 
of such transfer, held on the issue—whether the plaintiff was ready and 
willing to perform his part of the contract—that it was sufficient to show 
that he had in his possession at the time fixed for the performance of the 
contract on his part such certificates of the shares contracted to be sold as 
were required by the law, and that he tendered the same with a deed of 
transfer to the purchaser ; and that it was not necessary for the vendor, be- 
fore handing over the documents to the purchaser, to effect the transfer, but 
that it was the duty of the purchaser himself in such case, having accepted 
the shares, to have the transfer made into his namein the books of the 
Company. The finding of the Court below on the first issue being there- 
fore reversed, the suit was remanded for trial of the issue whether the con- 
tract was a wagering one—the Judge having omitted to determine that, 
and the defendant not having given evidence upon it in consequence on the 
first issue being found for him onthe evidence given by the plaintiff.—-3 
Bom. H. CG, R., (O. C.) 79. * 


Where, in a suit to make absolute a conditional sale, and to obtain a 
share in a certain village mortgaged to plaintiffs (the usnal year of grace 
having been given, and money been paid into Court in satisfaction consider- 
ably after the term allowed by law), there is no issue respecting the minority 
of some of the mortgagors, the case will not be sent back to the Appellate 
Court for inquiry whether certain of the mortgagors were minors, or whe- 
ther the others mortgaged for such purposes as should bind the minors, 
notwithstanding one of the lower Courts has found the fact of the minority 
of one of the mortgagors.—-2 N.-W. P. H. C. R., 23. 


Where no issues have been settled in a suit, the High Court will re- 
mand the case for re-trial.—2 N.-W. P. H. C. R., 183. 


Where the Appellate Court remanded a case to the lower Court, and, 
under the provisions of sec. 354 of Act VIIT. of 1859, allowed the parties a 
weck’s time within which to file objections, held that the terms of the sec- 
tion were merely permissive, and that, though no objections had been taken 
within the time specified, there was nothing in the law tothe effect that an 
objection taken after the time fixed shall not be listened to.—4 N.-W, P. 
H.C. R., 72. 
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On appeal as to costs only, the Appellate Court had no jurisdiction to 
return the case for trial on its merits.—5 N.-W. P. H, OC. R., 20. 


M, a Hindu widow, executed a deed of usufructuary mortgage in J’s 
favour, the property hypothecated being the separate property of her hus- 
band, in which she only had a life-interest. On the latter applying for mu- 
tation of names, B objected that he was in proprietary possession under a 
deed of gift executed by M, and the objection was allowed. In virtue of a 
clause in the deed of mortgage—that, in case any demand was made in res- 
pect of ihe property within the mortgage-term, the mortgagor was entitled 
to sue for the mortgage-money, notwithstanding the term had not expired 
—J sued to recover the money by the sale of the hypothecated property. B, 
in addition to an objection to the validity of the mortgage based on the 
deed of gift, pleaded that it was invalid under Hindu Jaw, as against him, 
the next reversioner to the property, there being no legal necessity for the 
alienation. The Jower Appellate Court held that the mortgage was valid as 
against the deed of gift, but invalid as against the next reversioner. Find- 
ing that B was not the next reversioner, it remanded the case to the Court 
of first instance, with instructions to make certain persons, who had ap- 
plied to that Court to be made parties to the suit, on the ground that they 
were the nearest beirs to M’s deceased husband, but whose application that 
Gourt had rejected, defendants in the suit, as also any other persons who 
might claim to be near heirs, and todetermine as between them who was 
the next reversioner, and to further determine, whether such next rever- 
sioner had relinquished his rights in favour of B, and whether the validity 
of the mortgage could be questioned on the ground that M, haviug only a 
limited interest, had alienated for an indefinite period. It was held that the 
suit was improperly remanded, and the Court decree J’s claim in respect of 
the property, Qucare—Whether, with reference to the ruling of the lower 
Appellate Court that the mortgage was valid as against the deed of gift, 
there was any such danger or weakness in J’s title as to entitle him to en- 
force the mortgage-debt before the expiry of the term.—7 N.-W. P. H. C. 
R., 203, 

When a case has been remanded under sec. 354, Act VIII of 1859, and 
a time fixed within which objections to the findings on remand are to be 
taken, the Appellate Court is not compeient to a'ter sach of the findings in 
respect of which no objection is preferred withiu the time fixed.—1 Agra 
H.C. R., 50, Nor will the parties be allowed to take objections filed after 
time.— 5 N.-W, P. H. C. R., 114. 

Where there is no sufficient evidence before the Appellate Court for 
the disposal of an issue which is material to the determinatiou of the suit, 
the proper course to be followed is to remand the case under sec, 354, and 
not under sec. 351.—3 Agra H. OC. R., 146. 


The fact that the decision of the Court of first instance was passed on a 
day when the Court was closed does not necessitate the lower Appellate 
Court remanding the case.—1 Hay’s Rep., 197. 

Where there is a defect in the allegations in a plaint, and the subject- 
matter of the absent allegation has not been tried in the Coart below, the 
proper course is for the Judge to frame an issue, and refer *t +o the lower 
Court for trial under Act VIII of 1859, sec. 354.—Marshal!l’s Rep., 198; 1 
Hay’s Rep , 467. . 

When important evidence has not been carofully examined by the Judge 
in the lower Court, the Appellate Court will, on special appeal, remand the 
suit under sec, 372 of Act VIII of 1859.—1 Ind. Jur., N. 8., 35. 
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Where the Appellate Court remands a case for a specific inquiry, it will 
not receive any statement on the part of the Zillah Judge as to what he 
considers the merits of the whole case.—1 Ind. Jur,, N. S. 51.4 

A lower Appellate Court, in remanding a case a second time, ought 
to state what the main requirements of the first order were, and how the 
lower Court’s decision shows that they have not been carried out.—W. R., 
1864, Mis., 39. 

An Appellate Court is not competent to remand a case for re-trial after 
a local investigation.—W. R., 1864, 363. 

The lower Court found the suit barred by limitation, but also heard 
and dismissed the suit on its merits. Held that, though in appeal limit- 
ation be held not to bar the suit, there should be no remand for re-trial on 
the merits.—1 W. R., 32. 

An appellate Court cannot remand a case for trial with instructions to 
frame new issues. It may refer any issues for trial by the lower Court, whose 
finding and evidence are to be returned to the Appellate Court for a final 
decision.—1 W. R., 69. 

An order of remand to alower Appellate Court implies a reversal of the 
first judgment of that Court.—7 W. K., 326. 

When a suit has been dismissed upon a preliminary point, and the de- 
cision on that point has been reversed by the Appellate Court, and the case 
goes down with a view to trial on its merits, evidence may properly be re- 
ceived even from defendants who had appeared, and a fortiori from a defeu- 
dant who had not appeared.—8 W. R., 285. 

When a fresh issues are fixed by the Appellate Court, and remanded 
to the lower Court to be tried, the parties are entitled to have a day fixed 
for the reception of any further evidence which they may wish to adduce 
thereon.—9 W. R., 294. 

In a case remanded fora finding as to whether a confirmatory pottah 
had been really given or uot, it was held that, as the order of remand did 
not restrict the Judge to the evidence on the record, he was at liberty to 
examine the witnesses who were in Court.—9 W. R., 392. 

Where a case is remanded with a view to some special evidence being 
taken, the Court receiving the order of remand is not at liberty to allow the 
parties to produce other additional evidence.—10 W. R., 303. 

Held on appeal under the Letters Patent that the lower Appellate Court 
was competent, under the terms of the order of remand, to inquire into the 
question of possession.—11 W. R., 77. 

Where a Full Bench ruling is brought to the notice of a Judge retry- 
ing a case on remand, he is bound, whether the ruling has been published 
or not, either to ask the pleader to produce the decision relied on, or to take . 
other means for satisfying himself as to the ruling of the High Coart, so as 
to apply the correct law to the case.—11 W. R., 227. 

The effect of an order of remand for a new trial is entirely to nullify 
the first decision, and to re-open the whole case.—12 W. R., 112. 

A case should not be remanded when the Appellate Court is of opinion 
that the lower Court cannot properly come to a different decision upon the 
evidence than that to which it has already come.—14 W. R., 60. 

Where a pre-emption suit was valued at Rs. 31, though the consider- 
ation was Rs. 2,000, the High Court, in special appeal, refused to remand 
the case to enable plaintiff to make up the deficient stamp-duty.—14 W. 


R., 195. 
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An order of remand by a Subordinate Judge is final so far as the pur- 
Saag of the remand goes, and cannot be set aside by his successor.—14 W. 
., 28 ; 


Where an Appellate Court finds that there is no evidence upon the re- 
cord to enable it to decide a question at issue between the parties and re- 
mands the case under sec. 354 of the Code for additional evidence, it onght 
to require such evidence with the finding of the first Court to be sent up to 
it for decision. —15 W. R., 346. 


Where all the evidence has been taken and the case decided on a pre- 
liminary point, no remand should be made.—22 W. R., 224 


Where a case is remanded to a lower Appellate Court under sec. 354 of 
the Civil Procedure Code, 1859, the Judge may, under sec. 355, admit ad- 
ditional evidence, provided he records his reasons for doing so on the pro- 
ceedings of the Court.—24 W. BR., 20. 


W here a case is sent back for trial on its merits, the order of remand 
shuts out objections regarding limitation or ves judicata, —24 W. R., 333. 

An act done bya party withthe view of defeating a claim made 
against him does not estop him from disputing afterwards the validity of 
that act.—24 W. R., 392. 


Where the lower Courts have come to no decision on & point raised, 
the plaintiff in special appeal has a right to a remand for the point to be 
tried, even though very trifling.—25 W. R., 140. 


Where a Conrt of first instance decided a suit, not upon a preliminary 
point so as to exclude any evidence of facts, but upon the merits, and upon 
all the evidence tendered and issues framed,—held by the Full Bench 
that, with reference to secs. 562, and 564 of the Civil Procedure Code, the 
lower Appellate Court had no jurisdiction to remand the case under the 
former section, and that both the remand order and all proceedings subse- 
quent thereto were wlira vires and illegal. Held farther that the legality 
of the remand order and the subsequent proceedings could tinder sec, 591 
of the Code, be questioned in second appeal from thedecreein the suit, 
though no appeal had been preferred against the order itself under sec. 588 
(28).—I. OU. R., 12 Al, $10. 


In a suit for possession of property by right of inheritance, the Court 
framed six issues, four of which it tried and decided. With reference to 
its finding upon the principal of these issues, which related to the plaintiffs 
legitimacy, the Court dismissed the suit, observing that,in the view which 
it took of the case, the determination of the remainiug issues was unneces- 
sary. Some of the defendants had filed a statement of defence upou which 
no issues were framed, and no evidence taken, apparently in consequence 
of the attention of the Court being directed almost exclusively to the main 
issue as to the plaintiff's legitimacy. There was no formal order excluding 
evidence on any point. On appeal, the High Court reversed the first 
Court’s finding on the issue with reference to which the suit had been dis- 
missed below. Held by Ence, C.J., and Maumoop, J. (Srraicut, J, dis- 
senting), thatsec. 562 of the Civil Procedure Code applied, not only to 
cases where the first Court had expressly excluded evidence, but also to 
cases where the parties were or might have been misled by the act of the 
Court as to the issues or the evidence necessary, and where, in consequence 
of the Court erroneously considering one issue only, the parties did uot 
tender or bring forward their evidence; and that, asin the present case 
evidence had been excluded in this broad sense, sec. 562 (the operation of 
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which in such cases should be rather expanded than limited) was applica- 
ble, and the case should be remanded for trial of the remaining issues, Held 
by Srraiaar, J., contra, that, with reference to secs. 562, 563, and 564, the 
case could not be remanded under sec. 562, because it had not been dis- 
posed of upon a preliminary point, so as to exclude evidence of fact, and 
the Court should therefore proceed to dispose of it upon the evidence on 
the record, if any; and thatan issue should be remitted to the lower Oourt 
under sec. 566.—10 Al. 289. 


A plaintiff whose suit had been decreed in part appealed from so mach 
of the first Court’s decree as was adverse to him, and stamped his memo- 
randum of appeal with a stamp which would have covered an appeal from 
the wholedecree. The defendant did not appeal or file cross-objections. 
The lower Appellate Court remanded the whole case to the first Court under 
sec. 562 of the Civil Procedure Code, the plaintiff not appealing under sec. 
588 (28) from the order of remand. The first Court now dismissed the 
whole suit, and, on appeal by the plaintiff, the lower Appellate Court con- 
firmed the decree. On a second appeal to the High Court, held (i) that 
the High Coart was competent to consider the validity or propriety of the 
order of remand, though it had not been specifically appealed against ; (ii) 
that the order of remand was wléra vires, so far as it related to that part of 
the first Court’s decree which was favourable tothe plaintiff, the lower 
Appellate Court not having jurisdiction, in the absence of any appenl or 
objections by the defendant, to disturb that part of the decree; (iii) that 
the order ot remand was not made valid by the subsequent appearance of 
the plaintiff before the first Court or by the appeal from the first Court’s 
decree on the remand ; and (iv) that the case was not covered by sec. 578 
of the Code. Per Maumoop, J.—Sec. 544 had no application to the case, 
that section relating only to cases where one or more of the parties array- 
ed on the same side appealed against a decree passed on a ground common 
to all, and not to cases where either of two opposite parties appealed from a 
part of the decree upon a Court fee sufficient for an appeal from the whole. 
Maharajab Moheshaur Sing v. Bengal Government (7 Moo. I. A. 283), 
Forbes v, Ameeroonissa Begum (10 Moo. I, A. 340), and Shah Mukhan 
aa ae Baboo Sree Kishen Singh (12 Moo. I. A. 147), referred te.—11 
Al. 35. 

Sec. 562 of the Civil Procedure Code authorizesa remand only where 
the entire suit, and not merely a portion of it, has been disposed ef by the 
Court below upon a preliminary point.—1l1 Al. 488. 


Where a Court of first appeal remanded acase to the Court of firaé 
instance for the addition of all necessary parties, aud at the same time de- 
cided an issue as to the merits, and it appeared that the Coart of first ing- 
tance had not disposed of the case ‘ on a preliminary point, so as to exclude 
any evidence of fact which appeared to the Appellate Court essential to the 
determination of the rights of the parties,’’ held, first, that, on an appeal 
from the order of remand, the decision on the merits on which the order 
of remand was not based, was not before the High Court on appeal; and, 
further, that the order of remand was unsustainable under sections 56% and 
564 of the Civil Procedure Code (Act X1V of 1882), which are strictly 
pinding on all Courts of first appeal. The proper course for the lower 
Appellate Court would have been to join the parties whom it found to be 
necessary, and then to raise the proper issues as between the plaintiff and 
those parties, and, if necessary, to refer the issues to the Court of first ina- 
tance for trial under sec. 566.—10 Bom. 3985, 
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The Court of first instance dismissed a suit as barred by limitation. 
In appeal, that decision was reversed, and the case was remanded under 
section 562 of the Civil Procedure Code (Act XIV of 1882). Against the 
order of remand the defendant appealed to the High Court under clause 28 
of section 588 of the Civil Procedure Code, It was contended by the 
plaintiff that the High Court had no power to decide the point of limita- 
tion, but could only consider whether the order of remand satisfied the re- 
quirements of sec. 562 of the Civil Procedure Code. Held by the Full 
Bench that in an appeal against such an order of remand the power of the 
High Court is not confined to the question whether that order satisfies the 
requirements of section 562; but may also determine the correctness of the 
lower appellate Court’s decision on the preliminary point on which the 
Court of first instance disposed of the case.—14 Bom. 14. 


A District Munsif, having taken all the evidence offered on the issues 
im & suit, disposed of the suit upon his finding on one of the issues with- 
out deciding the rest. On appeal the District Judge reversed the decree, 
and remanded the suit for the trial of the issues left untried. { Held that, 
under sec. 562 of the Code of Civil Procedure, the order of remand was 
illegal.—9 Madr. 355 


In a case where neither of the parties desired to have a local investi- 
gation, though suggested by the Court, the lower Court dealt with the case 
on the materials before it, and made a decree. On appeal the Appellate 
Court remanded the case for the purpose of a local investigation being held 
at the cost, in the first instance, of the plaintiff. The lower Court there- 
upon made an order that the plaintiff should deposit the costs of the local 
investigation, and on default being made by the plaintiff, it dismissed the 
suit. The order of remand was found to be invalid as made without juris- 
diction. Held that all proceedings taken by the Court of first instance, after 
the remand, and pending the hearing of the appeal against the remand 
order, were nulland void, inasmuch as the jurisdiction of that Court to bear 
the case upon remand depended upon the validity of remand order, An 
appeal, therefore, lay from the order of remand, notwithstanding the 
Court of first instance had subsequently made what purported to be a 
final decree in the case.—12 Cal. 45. 


Upon an appeal under cl. 28 of sec. 588 of the Civil Procedure Code, 
against an order of remand under sec. 562, the High Court is not restricted 
to the consideration of the form of the order, but may examine it on its 
merits. Where an Appellate Court passed au order uuder sec. 562, remand- 
ing a case which had been disposed of in the Court of First Instance upon 

oints, which were not preliminary points, but points directed to the mer- 
its of the case, the High Court on appeal set aside the remand order, direct- 
el the lower Appellate Court to hear the appeal according to law.—17 Cal. 
168. 

A Subordinate Judge decided a suit on the grounds (1) that it was 7es 
judicata, (2) that it was barred by limitation. On appeal, the Assistant 
Judge upheld the decree on the first-mentioned ground without deciding 
the point of limitation. On second appeal, the High Court reversed the 
Assistant Jadge’s decision holding that the suit was not res judicata, and 
remanded the case to be tried on the merits. On receipt of the order of the 
‘High Court, the Assistant Judge reversed the decree of the Subordinate 
Judge without giving any decision on the point of limitation, and remand- 
ed the case to the Subordinate Judge to betried on the merits. From this 
order the defendant appealed to the High Court. Held that the order of re- 
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mand by the Assistant Judge was unauthorized under sec. 562 of the 
Civil Procedure Code (Act XIV of 1882). When the High Court remanded 
the case to be tried on the merits, the whole case was left open to the As- 
sistant Judge, and before he could reverse the Subordinate Judge's decree 
he was bound, under sec. 562 of the Code, to determine whether the deci- 
sion of the Sabordinate Judge on the question of limitation was right or 
not.—11 Bom. 663. 


An Appellate Court has no power to remand a case except under the 
provisions of sec. 562 of the Code of Civil Procedure.—S8 Cal. 923. 


The right of appeal given by secs. 588 and 589 of Act X of 1877 from 
an order of remand, as contemplated by sec. 562, is not taken away by sec, 
586. Chaudhri Ranjit Singh v. Jafar Ali Khan (I. L. R., 3 Al, 18) fol- 
lowed.—7 Bom. 292. 


An appeal from an order on appeal remanding a suit for re-trial is not 
to be confined to the question whether the remand has been made contrary 
to the provisions of sec, 562 of Act X. of 1877 or not, but the question 
whether the decision of the Appellate Court on the preliminary point is 
correct or not may also be raised and determined in such an appeal.—3 
Al. 6758. 

On an appeal from an order under sec, 562 of the Civil Procedure Code 
remanding the case, the High Court cannot consider the facts on which the 
lower Appellate Court passed the order of remand. All that it can do under 
sec. 588, cl. 28, is to consider whether, on the findings of fact by the lower 
Appellate Court, that Court was right in remanding the case.—8 Oal. 674. 


By the amendment of the plaint a suit for the restoration of a pond, 
which it was alleged the defendants were wrongfully filling up, to its 
original condition, was altered into one for the protection of the plaintiffs 
from any infringement of, or for a declaration of, their right to a share in 
the produce, aud the use of the water, by way of easement, Held that the 
alteration in the plaint was a material one ; and that an Appellate Court 
is not empowered by Act X of 1877 to order or allow a plaint to be amend- 
ed, or to remand a case under sec. 562 of that Act for the purpose of such 
amendment.—2 Al. 669. 


As the Limitation Act (XV of 1877) shortens the period of limitation 
in the case of promissory notes payable on demand, the period of limita- 
tion in respect of such notes executed prior to lst October 1877 is govern- 
ed by the provisions of sec. 2 of the Act. When a Court of the first instance, 
after taking evidence, dismisses a suit upon a preliminary objection with- 
out giving a decision upon the merits of the case, and the decree is rever 
sed on appeal, the Court of appeal, if it considers the evidence on record 
sufficient, may decide the case, and is not bound to remand it for trial 
under sec. 562 of the Civil Procedure Code.—3 Madr, 96. 


A Court of first instance dismissed a suit upon a preliminary pals 
On appeal by the plaintiff against the decree of such Court, the then Jtidge 
of the Appellate Court, Mr. B, reversed the decree upon such preliminary 
point and remanded the stit under sec. 562 of Act X of 1877 for the trial 
of a certain issue. The Court of first instance tried such issue and made a 
decree in accordance with its finding thereon. On appeal against the decree. 
of the Court of first instance, the defendant again raised such preliminary 
point. The then Judge of the Appellate Court, Mr. K, dismissed the suit 
upon such preliminary point. Held that, as, although Mr. B had irregular] 
remanded the suit under sec. 562 of Act X of 1877, his decision disposed 
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of such preliminary point, and only left open for trial the issue which he 
had directed to be_tried, Mr. K was not competent, to re-try and decide 
such preliminary point.—3 Al. 755. 


Upon an appeal, under sec. 588,clause w, of theCivil Procedure Code,from 
an orger of an Appellate Court under sec. 562, remanding a case which 
has been disposed of upon a preliminary point in tbe Court of first instance, 
the High Court may enter into the merits of the adjudication by the Court 
of first instance on the preliminary point, and may, if it finds the order of 
the lower Appellate Court defective, allow the party, who had the benefit 
of a decree in the frst Court, to retain that benefit, The purchaser of the 
rights and interests of judgment-debtor who is a member of a joint family, 
at a sale in execution of a decree, does not acquire any title to the rights 
and interests of the other members of the family, unless it is clear that the 
judgment-debtor was sued in a representative capacity. Muddun Thakur v, 
ntoo Lall (I. L. R, 2 Cal. 379), distinguished.—5 Cal. 144; 4C. L.R. 465, 


A Court in the exercise of Appellate Jurisdiction passed an order under 
sec. 562 of the Civil Procedure Codo, remanding a case of the Small Cause 
Court class as described in sec. 586. Held that, under the express words of 
the second portion of sec. 589 of the Code, an appeal does lie to the High 
Court from such an order.—10 Cal, 523, 

See I. L. R., 3 Al. 855, noted under sec. 57;9 Al. 1 91, noted under 
sec, 25 ; 13 Al. 533, noted under sec, 203. 


“563. When a case is remanded with direetions to take 
When further evidence ny evidence so excluded, the Court to 
arred. which the case is remanded shall not take 
any other evidence in the case, except evidence tendered to 
contradict the evidence so taken.’’* 


564. The Appellate Court shall not remand a case for 
a second decision, except as provided in 
section 562. 

Notes. 


The judgment of a lower Appellate Court, after setting forth the 
claim, the defence, the nature of the decree of the first Court, and the effect 
of the pleas in appeal, coucluded, with general observations, as follows :— 
** The point to be determined on appeal is whether or not the decision is 
consistent with the merits of the case, This Court, having considered the 
evidence on the record and the judgment of the Munsif, which is explicit 
enough, concurs with the lower Court...The finding arrived at by the 
Mansif, that the plaintiff’s claim is established, is correct and consistent 
with the evidence. The pleas urged in appeal are therefore undeserving 
of consideration.”” Held that this was in law no judgment atall, inasmuch 
as it did not satisfy the requirements of sec. 574 of the Civil Procedure 
Code, and that the decree of the lower AppeHate Court must therefore be 
set aside, and the record returned tothat Court for a proper adjudication, 
in ageordance with the provisions of that section. Mahadeo Prasad v. Sarju 
Prasad (I. L. R., 8 Al. 614) referred to. Observations by Mahmood, J., 
upon the distinction between the duties of the Courts of first appeal and 
those of the Courts of second appeal in connection with the provisions of 


Limit to remand. 





* See Repealing and Amending Act (XII of 1891) 
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secs, 574 and 578 of the Civil Procedure Code, and with the remand of 
cases for trial de novo. Ram Narain », Bhawanidin (Weekly Notes, 1882, 
p. 104) and Sheomber Singh v. Lallu Singh (Weekly notes, 1882, p. 158) 
referred to.—I. L. R., 9 Al. 26. 

See. I. L. R., 9 Al. 36, noted under sec. 623 ; 9 Al. 191, noted under 
sec. 25 ; 12 Al. 510, noted under sec. 562. 


565. When the evidence upon the record is sufficient 
When evidence on recora tO enable the Appellate Court to pro- 
sufficient, Appellate Court nounce judgment, the Appellate Court ” 
may determine case finally. may,”* after re-settling the issues, if ne- 
cessary, finally determine the case, notwithstanding that the 
judgment of the Court against whose decree the appeal is 
made has proceeded. wholly upon some ground other than that 
on which the Appellate Court proceeds. 


WNotes. 


Sec, 565 of Act X of 1877 does not enable an Appellate Court to de- 
clare a right in favour of one of the parties, where no issue has been fixed 
on the point, and the right has not been set upin the lower Court,—I. L. 
R., 12 Cal. 239. 

Held by the Full Bench that sec. 587 of the Civil Procedure Code 
does not make secs. 565 and 566 applicable to second appeals, so as to en- 
able the High Court, in cases where the lower Appellate Court has omit- 
ted to frame or try any issue or to determine any essential question of 
fact, to itself determine the same upon the evidence on the record ; but 
the High Court in such cases must remit issues for trial to the lower A ppel- 
late Court. Balkishen v. Jasoda Kuar and Deokishen v. Bansi overruled 
on this point.—9 Al. 147. 

Where a Court of first appeal omits to determine a material issue of 
fact, the High Court as a Court of second appeal is not competent, under 
sec. 565 of the Civil Procedure Code, to determine such issue itself, but 
should refer it for determination to the Court of first appeal.—5 Al. 14, 


A District Court on appeal having reversed the decree of a District 
Munsif’s Court and dismissed the suit upon a preliminary point of law, 
the High Court, on appeal from the District Court’s decree, reversed it 
and directed the District Court to submit its finding to the High Court up- 
on an issue of fact which had been framed and tried by the District Mun- 
sif, but had not been decided by the District Court. Upon the return of 
the finding upon this issue to the High Court, a memorandum of objec- 
tions to the finding was presented under sec. 567 of the Code of Civil 
Procedure :—Heild, that, as the words “ as far as may be’’ in seo. 587 (by 
which the provisions of Chapter XLI are made applicable te appellate 
decrees) must be taken to mean “ as faras is consistent with the principles 
on which appeals from appellate decrees are admitted and determined,” 
no objections could be taken to the findiug of the District Court under asec. 
567 of the Code of Civil Procedure.—7 Madr, 52. 


See I. L. BR., 9 Al. 26, noted under sec. 564; 9 Al. 36, noted under sec. 
623. 


* This word has been substituted for the word “ shall’ by the Civil Procedure 
Code Amendment Act (VII. of 1888), sec. 51. 
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566. If the Court against whose decree the appeal is 
Appellate Gonrs made has omitted to frame or try any 


may frame issues, and re- issue or determin n A 
fer them for trial to Court ? to e any question of 


whose decree appealed fact, which appears to the Appellate 
against. Court essential to the right decision of 
the suit upon the merits, ‘‘ and the evidence upon the record 
is not sufficient to enable the Appellate Court to determine 
such issues or question,’’* the Appellate Court may frame is- 
sues for trial, and may refer the same for trial to the Court 
against whose decree the appeal is made, and in such case shall 


direct such Court to take the additional evidence required ; 
and such Court shall proceed to try such issues, and shall 
return to the Appellate Court its finding thereon, together with 
the evidence. 
Notes. 

In a second appeal by the defendant in which the plaintiff filed objec- 
tions to the decree under sec. 561 of the Civil Procedure Code, the High 
Court, without giving judgment on the appeal, stated (giving reasons) the 
opinion that the appellant would be entitled to succeed, and at the same 
time remitted an issue under sec. 566 of tha Code with reference to the 
plaintiff’s objections. At that time the appeal was apparently not argued 
out, and the true meaning of the facts as found was obviously not present 
to the mind of the Court. Held that, upon the return of the findings on re- 
mand, the Court conld not treat the appeal as already decided, and the ob- 
jections the sole matter for consideration, but must consider both appeal and 
objections, and decide the whole case. Held, however, that where Judges 
have heard arguments on some of the issues, and have expressed their views 
thereon, and have remitted another issue or issues under sec. 566, they are 
not bound, on the return of findings, to hear the case de novo, but may con- 
fine counsel to argument upon the findings.—T. L. R., 10 Al. 162, 

When a case is remanded under sec. 566 of the Code of Civil Procedure 
to the lower Appellate Court for findings on certain issues, it is not compe- 
tent to that Court to delegate the decision of those issues to a Court sub- 
ordinate thereto, —-14 Al. 23. 


If, on second appeal, it is found that certain material facts, having an 
important bearing upon a question at iasue in the suit, have been omitted 
to be considered by the lower Appellate Court, the High Court will inter- 
fere with the decision of the lower Appellate Court, even though it be on a 
question of fact.—11 Cal. 499. 


In the Court of first instance the appellant, upon the title of a sister’s 
son was one of the plaintiffs who obtained a decree for an inheritance, the 
suit having been heard at the same time with another, in which relations 
of the deceased owner, alleging themselves to be of the same gotra with him, 
also obtained a decree as his heirs. Evidence in the latter sait was received 
in that of the appellant by consent of parties, both suits having been 
brought against the same defendant, whose title, as widow of a son alleged 
to have been adopted by the last owner, was set upin both but was not 
proved. Appeals having been filed in both suits, in that brought by the 


* See Act XII of 1891'( Repealing and Amending Act). 
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sister’s son @ new issue was framed by the appellate Court, under sec, 566 
Civil Procedure Code as to whether he was entitled as nearest of kin, or was 
excluded by the other claimants, whose suit was, at that time, compromis- 
ed, Held, that, after what had taken place in regard to both suits the ap- 
pellate Court could frame this issue, although it was new, and had not been 
raised by the defendant’s written answer, With reference to the evidence 
in the one suit having been imported as a whole into the other at the firat 
hearing ; and the admission of evidence upon the trial of the new issue; 
it was held, that the parties intended that the evidence should be admitted 
and that no irregularity had taken place materially affecting the decree of 
the High Court, which dismiased the suit of the sister’s son on return made 
under sec, 567.—14 Al. 366. 


A Court of first instanca to which issues have been remitted under sec, 
566 of the Civil Procedure Code by the Appellate Court has only jurisdic- 
tion to try the issues remitted, and is funcius officio in other respects, and 
cannot make a reference of the case to arbitration, which is only within the 
jurisdiction of the Appellate Court. Gossain Dowlut Geer v. Bissessur 
Geer, 22 W. R., 207, referred to. When a case has been referred to arbitra- 
tion, the presence of all the arbitrators at all meetings, and, above all, at 
the last meeting when the final act of arbitration is done, is essential to the 
validity of the award, Where a case was referred by a Oonrt to the arbi- 
tration of three persons, and the parties to the reference agreed to be bound 
as to the matters in dispute by the decision of a majority of the arbitrators, 
and one of the arbitrators subsequently refused to act, and withdrew from 
the arbitration, held that the Court could not pass a decree on the award 
of the remaining arbitrators, and could only, under sec. 510 of the Civil 
Procedure Code, appoint a new arbitrator or supersede the arbitration and 
proceed with the suit. Kazee Syud Nasir Ali v. Musammat Tinoo Dossia 
(6 W. R., 95) and Rohilkhand and Kumaun Bank v. Row (I. L. B., 6 Al, 
468) referred to.—7 Al. 523. 

Where a lower Appellate Court, instead of remanding a snit under sec. 
566 of the Civil Procedure Code, erroneously remands it under sec. 562, and 
the party aggrieved by its order appeals to the High Court, under clause 
(28), sec. 588, the High Court cannot deal with the case as if it were a first 
appeal from a decree. All that the High Court can do is to rectify the pro- 
cedure of the lower Appellate Court, and to direct that it decide the case 
itself on the merits. Badam v. Imrat (I. L. R., 3 Al. 675) distinguished, 
Ramnarain v. Bhawanidin}(2 Weekly Notes, 1882, p. 104) and Sheomber 
Singh v. Lallu Singh (Weekly Notes, 1882, p. 158) referred to.—-7 Al. 136, 


Assuming thatan Appellate Court, in deciding a case in a manner in- 
consistent with, and opposed to, the finding returned to it by the Court of 
first instance under Act X of 1877, sec. 566, in the absence of objections, 
acted irregularly, its decree could not be reversed or the case remanded on 
account of such irregularity, such irregularity not affecting the merits of 
the case or the jurisdiction of the Court.—2 Al, 908. 

Where an Appellate Court, under Act VIII of 1859, sec. 354, refers to 
a lower Court issues for trial, and fixes a time within which, after the return 
of the finding, either party to the appeul may file a memorandum of objec- 
tions to the same, neither party is entitled, without the leave of the Court, 
to take any objection to the finding, orally or otherwise, after the expiry of: 
the period so fixed, without his having filed such memorandum.—1 Al. 165. 

In a suit for negligence, where it is possible that the Court may take 
one or more different views as to the proper measure of damages, : 


1368 CIVIL PROCEDURE CODE. (Sro, 567. 


tiff must come prepared with evidence as to the amount of damages ac- 
cording to whichever view the Court may adopt, and if the evidence pro- 
duced is applicable to one view only, the Court cannot give the plaintiff a 
re-trial, and allow him to remodel his case with fresh evidence under sec. 
566 of the Civil Procedure Code. That section is intended to provide for 
cases where some point has come to light in the Appellate Court, which has 
not been raised, or of the importance of which has not occurred to the 
parties or to the Judge in the Court below.—5 Cal. 283: 4C. L. R., 473. 


H sued B for arrears of rent, alleging that the annual rent payable 
by the latter was Rs. 212-1-0. The Court of first instance gave H a decree 
based on the finding that the annual rent payable by B was Bs. 94. H ap- 
pealed, and the lower Appellate Court gave him a decree based on the 
finding that the annual rent payable by B was Rs. 128-12-0 B. appealed to 
the High Court from the lower Appellate Oourt’s decree. H did not ap- 
peal from that decree, neither did he take any objections thereto under sec. 
561 of Act X of 1877. Stuart, C. J., and Ouprienp, J., before whom such 
appeal came on for hearing, remanded the case to the lower Appellate Court 
for a fresh determination of the question as to the amount of the annual 
rent payable by B, The jower Appellate Court then found that the annual 
rent payable by B was Rs. 212-1-0. Held by Sruarr, C. J., (OLpFIELD, J., 
dissenting), that such second finding of the lower Appellate Court should 
be accepted, and the amount awarded by its decree be enlarged accordingly, 
notwithstanding H had not appealed from that decree, or preferred objec- 
tions thereto,—3 Al. 643, 


See 1.L.R., 7 Madr. 52, noted under sec. 565; 10 Cal. 982, noted under 
sec. 574; 3 Madr. 96, noted under sec. 562. 


56'7. Such finding and evidence shall become part of 
Finding and evidence to the record in the suit ; and either party 
be pnt on record. _ may, within atime to be fixed by the 
OPisenens to Radme: Appellate Court, present a memorandum 
of objections to the finding. 


After the expiration of the period fixed for presenting 
such memorandum the A ppellate Court 
shall proceed to determine the appeal. 


Wotes. 


Where a first Appellate Court has remanded a case to the Court of first 
instance for the trial of issues, and where, on the return of the findings on 
these issues, no (objections have been preferred) under sec. 567 of the Civil 
Procedure Code, the Appellate Court, after the period fixed for presenting 
objections, may, at its discretion, receive or decline to receive any written 
objection, but is, in any case, bound to consider the findings of the lower 
Court on the merits, and is not precluded from hearing arguments for and 
against the findings at the hearing of the appeal. Abkari Begam v. Wilayat 
Ali Cf. L. R., 2 Al. 908) followed. Theimperative provisions of sec. 5740f 
the Civil Procedure Code apply alike to cases remanded by the first Appel- 
late Court for the trial of issues and to those in which no such remand has 
taken place.—I. L. R., 6 Al. 383. 


See I. L. R., 10 Al. 28, noted under sec, 556; 7 Madr. 52, noted under 
sec. 565; 14 Al. 366, noted under sec, 566. 


Determination of appeal. 


Sze. 568.) CIVIL PROCEDURE CODE. 1369 


568. The parties to an appeal shall not be entitled to 
Production of additionas Produce additional evidence, whether 


evidence in Appellate oral or documentary, in the Appellate 
Sone Court. But if— 


(a) the Court against whose decree the appeal is made 


refuses to admit evidence which ought tohave been admit- 
ted, or 


(6) the Appellate Court requires any document to be pro- 
duced for any witness to be examined to enable it to pro- 
nounce judgment ; or for any other substantial cause, 

the Appellate Court may allow such evidence to be pro- 
duced, or document to be received, or witness to be examined. 

Whenever additional evidence is admitted by an Appel- 


late Court, the Court shall record on its procecdings the rea- 
son for such admission. 


Notes. 

The High Court decided a case, irrespective of certain documents 
brought forward by a party at the hearing of the appeal, and afterwards 
rejected au application for a review of that judgment. In an application to 
the Privy .Council for special leave to bring in those documents, held that 
further evidence ought not to be admitted under sec. 3455, Act VIIT, of 1859; 
that there was great danger in the Court of ultimate appeal lightly introdu- 
cing evidence which had not been under the consideration of the Courts 


below, and which the parties had had no means of testing.—3 B, L. R., (P. 
©.) 25. 


It is irregular for an appellate Court to receive, without very substan- 
tial reason, evidence, however material and important, which was not pro- 
duced inthe lower Court, The High Court, however, declined to set aside 
@ decision on the ground of such irregularity.—5 B. L. R., App. 54. 


Where the evidence upon the record is not sufficient to enable the Ap- 
pellate Court to pronouncea judgment upon a regular appeal, it may re- 
quire the Court against whose decree the appeal is made to take additional 
evidence, defining the points to which auch evidence is to be confined, in or- 
der to enable the Appellate Court finally to determine the case. The grand- 
son of a Hindu is bound to pay the debt of his grandfather, independent of 
assets, but without interest, according to the doctrine of the Maharashtra 
school. But see now the alteration made in the law by the Hindu Hveir’s 
Relief Act of 1866.—2 Bom. H.C. R., (A. C.) 64; 2nd Ed, 61. 

In a suit brought against a Collector to compel him to refrain from 
preventing the plaintiff executing his decree against certain land—the only 
issue being, whether the land was the private property of the judgment. 
debtors, or Government service land—the plaintiff alleged that the land had 
been granted in free inam by a sanad which he petitioned the mamlatdar 
of the pargana to search for, and send to the Collector; and on a reference 
by the High Conrt, the District Judge found that ‘‘ the Collector did dest- 
roy the document that purported to be a copy of a sanad such as the plain- 
tiff petitioned the mamlatdar to search for.” Held that it was not com pe- 
tent for the defendant to say that the document was not such a one as could 
be legallyadmitted in evidence ; and that the case came within the rule omnia 
psreumuntur conira spolatorem.—3 Bom. H.C. R., (A, C.) 116, at p. 123. 
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Where a Munsif, without framing issues, or examining the plaintiff, pas- 
sed a decree in his favour upon an admission made by the defendant and 
upon inspection of a document that was upon the record of a former suit, 
but the Judge, on appeal, reversed the decree of the Munsif on account of 
the insufficiency of evidence, the document, in his opivion, not being admis- 
sible, it was held that the Judge ought not to have reversed the Mansif’s 
decree without first exercising bis power of taking fresh evidence under 
sec, 355 of the Code of Civil Procedure.—6 Bom. H. C. R., (A, C.) &8, 

Circumstances under which an Appellate Court will not allow addi- 
tional evidence to be produced, at the hearing of an appeal, under sec, 568 
of the Civil Procedure Code.—I, L. R., 15 Cal. 765. 

Where the lower Appellate Court allows additional evidence to be 
taken, though it is not satisfied that the evidence is necessary under clause 
(a) or clause (b) of sec. 568 of the Code of Civil Procedure, the High Court 
wil] interfere, but where this does not appear to be the case, and there is 
simply an omission on the part of the Appellate Court to record its reasons 
for allowing additional evidence to be taken, the High Court will not in- 
terfere.—11 Cal. 139. 

The provision in sec. 568 as to au appellate Court recording its reasons 
for admitting additional evidence is ‘directory merely, and not imperative. 
W here the first Court of Appeal has admitted additional evidence, the hear- 
ing in the second Court of Appeal will not be treated as a first appeal, so 
as to allow the pleaders to g6 into the facts,—12 Cal. 37. 

An appellant who had ample opportunity of giving evidence in the 
Court below, and elected not to do so, but to rest his case on the evidence 
as it stood, onght not be allowcd at the stage of appeal to give evidence 
which he could have given below.—9 Al. 366. 

See I, L. R., 18 Cal. 201, noted under sec, 14] ; 16 Bom, 676, noted 
under sec. 220, 

569. Whenever additional evidence is allowed to be 

Mode of taking additions received, the Appellate Court may either 

al evidence, tuke such evidence, or direct the Court 

against whose decree the appeal is made, or any other subor- 

dinate Court, to take such evidence, and to send it, when 
taken, to the Appellate Court. 

570. In all cases where additional evidence is directed 

Points to be defined and Or allowed to be taken, the Appellate 

recorded. Court shall specify the points to which 

the evidence isto be confined, and record on its proceedings 

the points so specified. 
Of the Judgment in Appeal. 

571. The Appellate Court, after hearing the parties or 

when ana their pleaders, and referring to any part 

pronounced, of the proceedings, whether on appeal 

or in the Court against whose decree the appeal is made, to 

which refercnes may be considered necessary, shall pronounce 

judgmeut im open Court, either at once or on some future day, 

of which notice shall be given to the parties or their pleaders. 
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572. The judgment shall be written in English ; pro- 
Sanaaupacer au anee vided that, if English is not the mother- 
tongue of the Judye, and he is not able 
to write an intelligible judgment in English, the judgment 
shall be written in his mother-tongue or in the language of 
the Court. 
573. When the language in which the judgment 1s writ- 
; ten is not the language of the Court, the 
Translation of juigment. . s : 
judgment shall, if any party so require, 
be translated into such language, and the translation, after it 
has been ascertained to be correct, shall be signed by the 
Judge or such officer as he appoints in this behalf. 
574 The judgment of the Appel- 


Poe rae eee late Court shall state— 
(a) the points for determination ; 
(0) the decision thereupon ; 
(c) the reasons for the decision ; and, 
(2) when the decree appealed against is reversed or va- 
ried, the relief to which the appellant is entitled ; 


and shall, atthe time that 1t 1s pronounced, be signed and 
dated by the Judge or by the Judges 
concurring therein. 


Wotes. 

An Appellate Conrtis not bound to discuss seriatim the arguments ad- 
duced by a lower Court in support or its judgment, but need only give its 
own reasons for its own judgment, In the present case, the Principal Sadr 
Amin confirined the judyment of the first Court, and need not have given 
any special reason of his own at all.—Per Isoch und Guover, JJ., Special 
Appeal, No, 2966 of 1867.—1. B. LL. R,S.N., 2. 

An Appellate Court is bound to state its reasons for reversing the de- 
cision of a lower Court.—2 B. L. R., App. 20; 17 W. K., 358; 21 W. B., 
284. 

The reasons for their decisions must,in all cases, be recorded by the 
Judges of the High Courts in India. In a suit for maintenance, where the 
objection was taken on appeal to the Privy Council that no issues had been 
directed by the Courts below, held that an order of the High Court, refer- 
ring the matter to the lower Court for enquiry ‘“ to ascertain the amount 
of maintenance which might appear to be justly and properly payable with 
reference to the means of the defendants nad the other facts of the CARO, 
and to proceed to decision in the manner indicated in sec. 351 of the Civil 
Procedure Code,” was equivalent to a direction of issues, and rendered any 
further issues uonecessary.—2 B. L. R., (P. C.) 72; 11 W. R.,(P. C) 33; 
12 Moore’s I. A,, 495. 

The Judge of the lower Appellate Court not having recorded his judg- 
ments as required by sec. 359 of Act VIII. of 1859, the case was gent 
back to the lower Court for the Judge to state the points for decision, and 


Date and siznature. 
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to give his decision upon those points consecutively.—7 B. L. R., App. 14; 
13 W. R., 131. 

It is the duty of Appellate Judges to act so far in conformity with the 
provisions of the Code of Civil Procedure as is sufficient to show that the 
Court has dealt with each ground of appeal, and more especially to record 
distinct findings on questions of fact.—4 M. H. C. B., App. 56. 


Where the Civil Judge, confirming a decree of the District Munsif, 
stated by way of judgment that he was of opinion that the decision of the 
Munsif was tair and equitable, the High Court on special appeal sent back 
the case with directions to the Civil Judge to record a judgment in snbs- 
tantial conformity with the provisions of the Code of Civil Procedure,—4 
M. H.C. R., App. 56 note. 

A Judge may, at the close of the hearing of a suit, state at once 
orally the judgment which he intends to record and deliver.—5_M. H.C. 
R., App. 8. 


The Civil Judge, in confirming a decision of the District Munsif, did 
not state the reasons upon which his judgment was founded, and the High 
Court remitted the case in order that the Civil Judge might record a judg- 
ment in accordance with the Civil Procedure Code. The Civil Judge 
had been appointed to another district, and when the case went down, the 
new Judge had the case re-argued before him, and reversed the decision of 
the Munsif. The High Court, uuder the circumstances, held that effect 
should be given to the first judgment, notwithstanding the irregularity.— 
5M.H. C. BR, 174. 


A suit, instituted in the Court of the Principal Sadr Amin, was trans- 
ferred under sec, 6. Act VIII. of 1859, to the Court of the Munsif, who took 
further evidence, aud decreed in favour of the plaintiff. The defendant ap- 
pealed to the District Court on the ground (amongst others) that part of the 
evidence had been taken by the Principal Sadr Amin and the District Judge 
reversed the Munsit’s decree, not on this ground, but on the merits. The 
plaintiff then appealed to the High Court, objecting that the suit had been 
illegally decided by the Munsif upon evidence recorded by the Principal 
Sadr Amin; and thatthe onus of proving the bona fides ot the transaction, 
which was the subject-matter of the suit, was thrown, by the District Judge, 
on the plaintiff, instead of on the defendant, who alleged the want of it. Held 
(1) that the Munsif’s having used the evidence recorded by the Principal 
Sadr Amin wasonly an irregularity,which was waived by the plaintiff's not 
requiring the witnesses to be examined again, and proceeding with the suit, 
and producing other witnesses to be examined in support of his claim ; and 
as this irregularity did not affect the merits of the case, the decree of the 
Munsif being in the plaintiff’s favour, it was not a ground for reversing the 
decree on special appeal; (2) that the onus was not thrown by the Judge 
upon the plaintiff in its proper sense, and so as to be an error in law; as 
the Judge did not hold that the defendant was entitled to succeed without 
giving any evidence unless the plaintiff disproved the allegation of want 
of bona fides. The meaning of sec, 183, taken in connection with sec, 172, is 
that the judgment is to be given upon the examination of the witnesses by 
the Judge himself in the Court of first instance, and not upon a perusal of 
depositions, except those taken under sec. 173 and the subsequent sections, 
which are expressly allowed to be read in evidence at. the hearing ; and care 
should be taken, iu the transfer of suits and in the disposal generally of the 
business of the lower Courts, to prevent the necessity of re-ssummoning wit- 
nesses.—4 Bom. H. ©. R., (A. C.)} 98 
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Where the judgment of the lower Appellate Court dismissing an appeal 
was merely as follows: ‘“ The appeal is dismissed with Costs’’—the High 
Court set aside the decree ou the ground that the Court had not complied 
le the provisions of sec. 574 of the Civil Procedure Code.—i1 ©. L. R., 


A jadge’s decision not being in conformity with tho provision of sec. 
359, Act VIIL. of 1859, was held to be illegal and defective.-—1l1 Agra H. QO. 
R., 73; 11 W. R., 558. 


Where the Judge finally disposed of the case on the day fixed for the 
settlement of issues, without allowing the parties the opportunity to adduce 
evidence and fully ascertaining the facts, held that his judgment was ille- 
gland detective.—2 Agra H. C. R., 30. 


The intention of the Legislature as cxpressed in sec. 633 of the Civil 
Procedure Code was that the High Court might frame rules as to how its 
judgments should be given, whether orally orin writing, or according to 
wny mode which might appear toit best in the interests of justice. The 
section does not merely give the High Court power to direct that judgments 
Shall be recorded in a particular book, or with a particular seal. Rule 9 of 
the rules made under sec. 633 in March 1885 is therefore not ultra vires of 
the Court, and it modifies the provisions of sec. 576 in their application to 
judgment of the High Court. With reference to the terms of rule 9, it is 
not necessary, in a case where the High Court substantially adopts the 
whole judgments of the Court below, to go through the formality of re stat- 
ing the points at issue, the decision upon each point, and the reasons for 
the decision. Per Envae., C, J.—Apart from rule 9, it never was intended 
that sec. 574 of the Code should apply to cases where the High Court, hav- 
ing heard the judgment of the Court below and arguments thereon, comes 
to the conclusion that both the juadgment and the reasons which it gives are 
completely satisfactory, and such as the High Court itself would have given. 
Assuming the provisions of sec. 574 to be applicable, a jadgment of the 
High Court stating merely that the appeal must be dismissed with costs 
and the judgment of the first Court affirmed, and that it was unnecessary 
to say more than that the Court agreed with tlhe Judge’s reasons, is a 
substantial compliance with those provisions. The judgment of the High 
Court in a first appeal was as follows: ‘‘ This appeal must, in my opinion, 
be dismissed with costs, and the judgment of the first Court affirmed ; and 
I do not think it necessary to say more than that we agree with the Judges 
reasons.” The appellant applied for leave to appeal to Her Majesty in 
Council on the ground that the requirements of sec, 574 of the Civil 
Procedure Code had not been complied with. Held by the Full Bench 
that the objection involved no substantial question of law, and that the 
application for leave to appeal must therefore be rejected.—I. L. R., 9A1. 93. 


Where the lower Appellate Court omits to give reasons for its decision, 
the High Court will retain the case in second appeal, and either require the 
Judge to state his reasons, or, in the event of his absence, refer the questions 


to his successor for fresh trial.—10 Cal. 932. 

The imperative provisions of sec. 574 of the Civil Procedure Code ap- 
ply alike to cases remanded by the first appellate Court for the trial of issues, 
and to those in which no such remand has taken place.—6, Al. 383. 


See I. L. R., 3 Madr. 1, noted under sec. 55]; 9 Al. 24, noted under 
sec, 564; 9 Al. 36, noted under sec. 623. 
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5'75. When the appeal is heard by a Bench of two or 

Decision when appeal More Judges, the appeal shall be decided 

heard by two or more in accordance with the opinion of such 

wages Judges or of the majority (if any) of 
such Judyes. 


If there be nosuch majority which concurs in a judgment 
varying or reversing the decree appealed against, such decree 
shall be affirmed : 

Provided that, if the Bench hearing the appeal is com- 
posed of two Judyes belonging to a Court consisting of more 
than two Judges, and the Judges composing the Bench differ in 
Opinion on a point of law, the appeal may be referred to one 
or more of the other Judges of the same Court, and shall be 
decided according to the opinion of the majority (Gf any) of 
all the Judges who have heard the appeal, including those 
who first heard it. 

Whinen there is no such majority which concurs in a judg- 
ment varying or reversing the decree appealed against, such 
decree shall be aflirmed. 


The High Court may, from time to time, make rules con- 
sistent with this Code to regulate references under this sec- 
tion. 

Notes. 


Sec. 23 of Act XXIII of 1861 referred only to the late Sadr Court, 
and although this Act formed past of the Code of Civil Procedure, it is 
clear that sec. 23 could not apply to Judyes sitting in appeal from the origi- 
nal civil jurisdiction for this reason, that all the Judges of the Court so 
sitting in appeal are supposed in law to be equal, whereas sec. 23 of Act 
XXIII of 1861 only contemplated an appeal from a Court of inferior juris- 
diction to the late Sadr Court, and had nothing at all todo with the Court 
of Appeal from the original civil jurisdiction as that Court is now constitu- 
ted.—-Bourke’s Rep., A, O. ©., 139. 


It was held under this section that, if the Judges differed in opinion 
on points of law, and did not state the pointson which they differed, there 
was no determination of the case : so that, if the case were then referred 
to other Judges for final determination, they would have jurisdiction to 
go into the whole case,.—6 W, R., 269. 


Where a Bench of two Judges hearing an appealand differing iu 
opinion have delivered jndgments on the appeal as judgments of the Court 
withont any reservation, they are not competent to refer the appeal to 
other Judges of the Court under sec. 575 of the Civil Procedure Code.— 
IL, R., 9 Al. 625. 

The provisions of the Letters Patent of 1865, cl, 36, that when the 
Judges of a Division Bench are equally divided in opinion, the opinion of 
the Senior Judge shall prevail, has been superseded by Act X. of 1877, 
sec. 575 (which is extended to miscellaneous proceedings of the nature of 


Secs, 576 & 577.) CIVIL PROCEDURE CODE. 1375 


of appeals by sec. 647 of that Act), so far as regards cases to which sec. 
575 is applicable.—3 Bom. (F. B.) 204. 

Sec. 575 of Act XIV _ of 1882 does not take away the right of appeal 
which is given by clanse 15 of the Letters Patent, When the judgment of 
a lower Court haa been confirmed ander sec. 575 of the Code of Civil Proce- 
dure by reason of one of the Judges of the Appeal Court agreeing upon the 
facts which the Court below, an appeal will le against such judgment, not- 
withtanding the terms of sec. 575, Appaji Bhivrav v. Shiblal Kbubchand, 
(I. L. R., 3 Bom. 204), approved —10 Cal, 814. 

The only Bench which can legally deal with an appeal which has been 
referred under the provisions of sec. 575 of the Civil Procedure Code is one 
which includes the Judges who first heard the appeal, and whose difference 
in opinion on a point of law necossitated the reference. Khelat Chunder 
Ghose v. Tara Churn Koondo Chowdhry, 6 W. R, 269, Mahomed Akil v, 
Asad-nn-nissa Bibi, (6 Wyman’s Rep,, 69) and Brand v. Hammersmith and 
City Kailway Company (36 L. J, Q. B., 137), referred to, The word 
** judgment” as used in Rule II of the Rules made by the High Court, 
North. Western Provinces, to regulate references under sec, 575 of the Civil 
Procedure Code, must not be understood in its strict sense, but merely as 
an expression of opinion containing reasons for a contemplated or proposed 
judgment.—6 Al. 468. 

See IT. L. R., 14 Madr. 186, noted under aec. 539. 


576. When the appeal is heard by more Judges than 
one, any Judge dissenting from the 
judgment of the Court shall state in 
writing the decision or order which he thinks should be pass- 
ed on the appeal, and he may state his reasons for the same. 


577. The judgment may be for confirming, varying, 
What jadgment may Or reversing the decree against which the 
direct. appeal is made, or, if the partics to the 
appeal agree as to the form which the decree in appeal shall 
take, or as to the order to be passed in appeal, the Appellate 
Court may pass a dceerce or order accordingly. 
Notes. 

An Appellate Court has no power to reverse the judgment of a Court 
of first instance merely on the ground that the document on which the suit 
was based did not bear a stamp at all.—5 B. L. R, App. 10, 

Held in special appeal that the lower Appellate Court waa right in 
setting aside the proceedings of the Munsif, on the ground that the pro- 
perty in suit was valued at an amonnt beyond his jurisdiction, but the 
plaintiff was entitled to have the plaint returned to him that he might 
present it with the proper additional stamp before the proper Court.—s B. 
L. R, App. 15, 

The prohibition contained in sec. 30 of Act IV of 1862, which regu. 
lates the Bank of Bengal, ayainst making loans and advances on the se- 
curity of land, is uo prvhibition against the bank taking land as security 
for a past loan and an existing debt, Where title-deeds of land had been 
deposited by a debtor with the Bank of Bengal, and a letter was given 
authorizing the bank to sell the land and apply the proceeds in liquida- 
tion of a debt then existing and due to the bank, it was held that a valid 


Diesent to be recorded. 
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equitable mortgage was thereby created in favour of the bank as a securi- 
ty for the money due, The Court declined to entertain the question whe- 
ther the document relied on was one requiring a stamp, as being a matter 


not affecting the merits of the case or the jurisdiction of the Court.—7 B. 
L. B., 653; 16 W. R., 203, : 


The decision of the Court of first instance as to the admissibility of a 
document, subject to the payment of stamp-duty, is final, and cannot be 
reviewed by the Appellate Court.—2 Madr. 321. 


It is open to an Appellate Court to consider the question whether a 
document which the Court of first instance has declared to be liable to a 
stamp under Act X of 1862 is properly so liable.—3 M. H. C. R., 71. 


Where the objection is taken for the first time in special appeal that 
a document which, according to Act X of 1862, ought to have been stamp- 
ed, has been admitted by both the lower Courts unstamped, the High 
Court is bound to take notice of. the objection (although not one of the 
grounds set forth in the petition of appeal), and to require payment of the 
stamp-duty and penalty, or to reject the document,—3 M. H. C. R., 297. 


Sec. 32 of Act VIII of 1859 imposes upon the Court of first instance 
the duty of taking any legal] objection apparent on the face of the plaint, 
and the fact that the portion of the claim is evidently barred by the law of 
limitation from which no ground of exemption is stated is an objection 
which ought to be noticed by the Court when receiving the plaint; or, if 
not taken notice of then, it may be at any subsequent stage of the suit, 
The Judge, in appeal, is bound to decree according to the law of limitation 
applicable to the case as stated by the plaintiff himself, although the ob- 
jection may not be raised in the grounds of appeal, and his omitting to do 
so is an error or defect in the decision of the case onthe merits, and a 
ground of special appeal.—2 Bom. H. C. R., (A. C.) 169; 2nd Ed. 162, 


A Hindu, whose share in an ancestral estate had been alienated by a 
co-proprietor, instituted simultaneously three different actions against the 
co- proprietor and the persons to whom the alienations had respectively been 
made to recover several distinct parcels of lands which constituted his 
share. Held that, as the plaintiff had but one single cause of action against 
the co-proprietor, he ought to have brought but one suit against him 
and either included all the alienees in this suit, or brought separate actions 
against the alienees for the several pieces of Jand in their possession, and 
caused the proceedings in these suits to be stayed till the suit against the 
co-proprietor was determined. The course of procedure last indicated is 
the more correct course, Held further that, as the separate suits against 
the co-proprietor were instituted simultaneously, the error in splitting up 


the claim against him did not affect the merits ; and accordingly the d 
was affirmed.—5 Bom. H. C. R., (A. C.) 30. 3 ngly the decree 


. The misjoinder of plaintiffs, which does not produce error in the deci- 
sion of the case on its merits, is not a ground for the reversal of a decree on 
special appeal. Semble —That such misjoinder is not a ground for the re- 
versal of a decree in regular appeal, Where the widow of H, a Muham- 
madan, and his two daughters, brought a joint suit for their respective 
shares of the estate of H, which were awarded tothem jointly, held that 


this was an error of procedure which did not affect th i 
6 Bom. H.C, R.,(A. C.) 177. © merits of the case. 


A suit was brought against six defendants, the cause ef action against 
five of them being unconnected with the cause of action against the sixth 
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The Assistant Judge, in whose Court the suit was brought, tried one of 
the causes of action over which he had jurisdiction, but refused to try the 
other over which he had no jurisdiction. In appeal, the District Judge re- 
fused to enter into the merits of either on the ground of the misjoinder of 
the causes of action. Held that the District Judge was bound to enter into 
the merits of the claim over which the Court of first instance had jurisdic- 
tion, it not being affected by the error in the misjoinder of the two claims, 


—7 Bom. H.C. R., (A. C.) 19. See 23 W. R., 408. 


The plaintiff, as purchaser xt a Court’s sale, sued in 1871 for posses- 
sion of certain immoveable property, and tendered in evidence a sale-certi- 
ficate, dated 20th September 1865. The first Court decided against the 
plaintiff on the ground, among others, that the certificate was not register- 
ed, though registration of it was compulsory. On the 9th February 1875, 
the plaintiff filed an appeal in the High Court against that decree, and, on 
the 26th July 1875, applied to that Court for permission to give in evidence 
a new certificate of sale, issued on the lst February 1875, regarding the 
same property as that to which the cortificate of the 20th September 1865 
related. Held by the High Court that, as the new certificate was issued 
after the first Court had made its decree, the High Court ought not to re- 
ceive it or to suggest or facilitate any application to the lower Court for a 
review of its decree on documentary evidence, which had no existence when 
that Court made such decree. (Distinction pointed out between this case 
and Mobidin v, Mahadaii, S. A., 437 of 1872.) Quaere.—Whether, under 
the circumstances of this case, the Subordinate Judge, who issued the new 
certificate of sale on the Ist February 1875, ought to have so issued it, in 
order that the plaintiff might register it, the plaintiff having already lost, 
by his own laches, the right to register the original certificate P Quare.— 
Whether the Court of first instance ought to have received the second cer- 
tificate if it had been issued and tendered in evidence subsequently to the 
filing of the suit, but previously to the original hearing ?—12 Bom. H. C. 
R., (A. C.) 247. 


Sec. 51 of Act XI of 1865, did not authorize the Local Government 
permanently and unconditionally invest the Judge of a Small Canse Court 
with the powers of a Principal Sadr Amin. The section only contemplated 
an occasional investment of the powers, and one contingent on the state of 
the business of the Court. Where the proceedings and the decree passed 
by a lower Court were without jurisdiction, held (SPaNnkKie, J., dissenting) 
that sec. 350 of the Code of Civil Procedure did not apply, as the judgment 
of the High Court could not be for reversing or modifying the decree of 
the lower Court, there being no decree to reverse or modify. ffeld, (per 
Strouaet, C. J.) that, under sec. 15 of 24 &25 Vic., c. 104, the power of 
superintendence to be exercised by the High Court is not merely adminis- 
trative or ministerial, but also judicial.—5 N.-W. P. H. C. R., 55. 


Where an application purporting to contain the terms of a compromise 
was presented to the High Court by one of the parties to an appeal before 
it, but on the so-called sulahnamah being sent down to the Lower Court 
for verification, it was found that the attendance of the parties for that 
purpose could not be procured ,—held that the High Court was not jnstified 
In passing a decree under sec. 577 of the Code of Civil Procedure in accor- 
dance with the terms of the unverified sulahnamah.—14 Al. 350, 


See I. L. R., 3 Al. (F. B.) 152, noted under sec, 540, 
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578. Nodecree shall be reversed or substantially varied, 
nor shall any case be remanded, in appeal, 
No decree to be reversed : 
or modified for error or On account of any error, defect or irregu- 
irregularity not affecting larity, whether in the decision or in any 
merits or jurisdiction, ° : . 
order passed in the suit, or otherwise, 
not affecting the merits of the case or the jurisdiction of the 
Court. 
Wotes. 


The refusal of a plaintiff-respondent to make good a deficiency in Court- 
fees in respect of his plaint when called upon to do so by the Appellate 
Court is not a ground upon which the Appellate Court should reverse the 
decree of the Court of first instance and dismiss the suit.—I. L. R., 2 Al. 
889. 


A suit was instituted and tried on the merits, in the Court of a Sub- 
ordiuate Judge without any objection being taken, either by the defend- 
ants or by the Court, that the plaint was insufficiently stamped. The 
defendants appealed on the merits, and the District Judge, being of 
opinion that the stamp on the plaint was inadequate, calied upon the plain- 
tiff to pay the additional fee which would have been payable had the ob- 
jection been taken and the question rightly decided in the Court of first 
instance. Held, on second appeal, that the order of the Judge was properly 
made under sec. 12, cl. 11. of the Court Fees’ Act, VII of 1870.—7 Cal. 348, 


The plaintiffs in this suit, alleging that they were co-sharers of a cer- 
tain village, that certain land situate in such village was the property of 
the co-sharers, and that such land had been improperly sold by the persons 
occupying it to one of the co-sharers, sued the vendors and the purchaser 
and the other co-sharers for possession of their share of such land and the 
setting aside of the sale so far as their share was concerned, and valued the 
suit according to their share. [/eld that the error in the frame and valuation 
of the suit, inasmuch as it did not affect the jurisdiction of the Court in 
which the suit was instituted or the merits of the case, was not, under sec. 
578 of the Civil Procedure Code, a ground on which the Appellate Court 
should have reversed the decree of the Court of first instance. Unnodo 
Persad Roy v. Erskine (12 B. L. R., 370) distinguished.—4 Al, 289. 


Suit by payee against drawer upona hundi drawn in British India 
upon a person a Colombo. Tho hundi was not stamped when drawn, Ob- 
jection taken to its admission in evidence by defendant was allowed by 
the Munsif, but plaintiff was permitted to sue for the amount due upon 
the original consideration, The suit was dismissed on the ground that no 
consideration was proved. Upon appeal the District Judge held that the 
hundi did not require a stamp as it was not intended to operate in 
Bri.ish India, and admitted the hundi in evidence as a business letter 
admitting responsibility and found that there was consideration. Held upon 
second appeal that, the hundi having been admitted in evidence, though 
contrary to law, by the District Judge, no objection could be taken to the 
decree in second,appeal upon that account.—5 Madr. 220. 


In June 1875, L executed a bond in favour of Sin which he mortgag- 
ed,amongst other property, a village called Chand Khera, as security for 
the payment of certain moneys. He subsequently sold auch village to A, 
concealing the fact that it had been mortgaged to S. On this fact coming tc 
the knowledge of A, he threatened L with a criminal prosecution, where 
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upon L proposed to S, in writing, that the security of a share in a village 
called AKelsa, which he alleged was his property should be substituted for the 
security of Chand Khera,. S accepted this proposed by a letter in which he 
referred to L’s proposal in terms, It subsequently appeared that the share 
in Kelsa did not belong to L but to another person, S having sued upon bia 
bond, claiming to enforce thereunder a lien upon Chand Kera, A set up as @ 
defence to the suit that S had agreed to substitute Kelsa for Chand Khera 
in the bond, producing S’s latter as evidence of the agreement. Held that 
such letter operated as a release and should therefore have been stamped 
and registered. Jfeld also, that an objection may properly be taken ina 
Court of first appeal to an unstamped document, andsuch Courtis bound 
to entertain the objection and may direct that the document be stamped 
and the penalty imposed. Held also, that L’s fraud vitiated S’s agreement 
to substitute the security of Kelsa for the security of Chand Khera in the 
bond, and S was entitled, notwithstanding A might have purchased the 
latter property iu good faith, to the enforcement of the lien created there- 
ou by the bond. Mark Ridded Currie v. S. V. Muttu Ramen Chetty (3 B. 
L, R., 126) discussed.—2 Al. 554. 


The defendants iu a suiton a bond admitted the execution of the bond, 
but denied that they had received, as the bond recited they had at the time 
of its execution, the consideration for it. The Court of first inatance, in- 
stead of calling on the defendants to establish the fact that thoy had not 
received the consideration for the bond, as it ought to have dono under the 
circumstances, irregularly allowed the plaintiff to produce witnesses to 
prove that the consideration for the bond had been paid at the time of its 
execution, Theevidence of these witnesses proved that the consideration 
of the bond had not been paid at the time of execution, and that, if it had 
been paid at all, it had been paid at same subsequent time. The plaintiff 
did not give any further evidence to establish such payment, and the Court 
of first instance, without calling on the defendants to establish their de- 
fence, dismissed the suit. The lower Appellate Court held that the defen- 
dants should have been required to begin under the circumstances, and re- 
served the decree of the Court of first instance, and gave the plaintiff a 
decree. Held that, although the plaintiff ought not to have bepun, yet as 
he had done so, and his witnesses had proved that the consideration for the 
bond had not been paid as admitted in the bond, a new case was opened up, 
in which the onus was shifted back to the piaintiff to establish that he. had, 
not at the time alleged in the bond, but at some subsequent time, paid to 
the defendants the consideration for the bond. Also that it was doubtful, 
having regard to the provisions of sec. 578 of Act X. of 1877, whether it 
was competent for the lower Appellate Court to reverse the decision of tha 
Court of first instance ; but even if it were, the lower Appellate Court should 
not have ignored what had taken place, but should have dealt with the case 
in appeal in the shape it came before it.—3 Al. 824. 


A Mahomedan residing at Zanzibar lef a bouse situated there to the 
defendant, to be held by the latter as long as he pleased, under a lease in 
which he (the lessor) stipulated never to remove the Jessee. The plaintiff, 
subsequently, with full knowledge of the lease, purchased the same house 
from the lessor, and as such purchaser sued to eject the defendant. The 
plaintiff tendered evidence to show that by the custom of Zanzibar the de- 
fendant’s tenancy was determined upon the sale by the landlord. This 
evidence was refused. Held that the alleged custom, even if proved, was 
invalid. It was unreasonable, as enabling a man, after having granted a 
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lease, to deprive the lessee of the entire benefitof his lease. The exclusion 
of evidence in the lower Court is not sufficient ground for reversing that 
Court’s decree, unless the Appeal Court comes to the conclusion that the 
evidence, refused, if it had been received, ought to have varied the decision. 
—8 Bom. 408. 


See I. L. R., 4 Al. 163, noted under sec. 45; 10 Cal. 1061, noted under 
sec. 44; 9 Al. 26, noted under sec. 564; 14 Cal. 159, noted under sec. 440; 
17 Cal. 155, noted under sec. 15. 


Of the Decree in Appeal. 


Date and contents of de- 579. The decree of the Appellate 
cree. Court shall bear date the day on which 
the judgment was pronounced. 


The decree shall contain the number of the appeal, and 
the memorandum of appeal, including the names and descrip- 
tion of the appellant and respondent, and shall, specify clearly 
the relief granted or other determination of the appeal. 


The decree shall also state the amount of costs incurred 
in the appeal, and by what parties and in what proportions 
such costs and the costs in the suit are to be paid. 


The decree shall be signed and dated by the Judge or 
Judges who passed it : 


Provided that, where there are more Judges than one, if 
Judge dissenting from there be a difference of opinion among 
judgment need not sign them, it shall not be necessary for any 
once Judge dissenting from the judgment of 
the Court to sign the decree. 


Notes. 


A respondent having died, a conditional order was, on the application 
of the appellant, made substituting the name of hia alleged representative 
on the record. That order was cancelled upon the application of another 
person, who satisfied the Court that he and not the person whose name had 
been conditionally substituted was the real representative, and who asked 
to have his name put onthe record. Held that the Court had no power to 
substitute the name of the second applicant upon the record, and no further 
application having been made by the appellant to complete the regard, the 
appeal was ordered to abate.—12 ©, L. R., 45, 


"When an Appellate Court decrees an appeal and gives costs of its own 
Court, the costs of the first Court should be included in the decree.—16 W. 
R., 266, 


An Appellate Court finally determining a suit is bound to decide by 
which of the parties before it the costs shall be borne ; it is not at liberty 
to declare that the costs shall be borne by the unsuccessful party in a suit 
to be hereafter brought.—23 W. R., 89. 


On second appeal the High Court awarded the plaintiff’s claim with 
costs throughout; but the claim, as stated in the paper-book of appeal, 
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differed from the claim as it had been stated in the plaint. Held that the 
award of the claim was to be understood as referring to the claim as stated 
in the plaint, and not as described in the paper book. Sections 579 and 587 
of the Civil Procedure Code (Act XIV of 1882) do nat require the claim to 
be stated in the decree, so as to make such statement a part of the decree 
itself.—I. L. R., 11 Bom, 177. 

See I. L. Rh, 3 Madr. 1, noted under sec. 551 ;11 Al. 267, noted under 


sec. 206. 

Copies of judgment and 580. Certified copies of the judg- 
decree to be furnishedto ment and decree in appeal shall be fur- 
Pareier nished to the parties on application to 
the Court and at their expense. 


581. A copy of the judgment and of the decree, cer- 
Certified copy of decree tified by the Appellate Court or such 
to be sent to Court whose officer as it appoints in this behalf, shall 
Seine MEP SE eu nea ey be sent to the Court which passed the 
decree appealed against, and shall be filed with the original 
proceedidgs in the suit, and an entry of the judgment ot the 
Appellate Court shall bo made in the register of civil suits. 
Nore.—See I. i. R., 10 Al. 389, noted under sec. 235. 


582. The Appellate Court shall have, in appeals under 
Appellate Court to have this chapter, the same powers, and shall 
same powers as Courts of perform, as nearly as may be, the same 
i a a a aaa duties, as are conferred and imposed by 
this Code on Courts of original jurisdiction in respect of suits 
instituted under Chapter V ; and in Chapter XXI, so far as 
may be, ‘‘the word ‘plaintiff’ shall be held to include a plain- 
tiff-appellant or defendant appellant, the word ‘defendant’ a 
plaintiff-respondent or defendant-respondent, and the word 
‘sult’ an appeal,”* in proceedings arising out of the death, 
marriage or insolvency of parties to an appeal. 

The provisions hereinbefore contained, ‘‘ including those 
of section 372A,” shall apply to appeals under this chapter, 
so far as such provisions are applicable. 

Wotes. 


An Appellate Court has no power, even by consent of parties, to refer 
@ case to arbitration under the arbitration-sections of Act VIII. of 1859, 
which apply only to Courts of original jurisdiction; nor is such power con- 
ferred on an Appellate Court by sec. 37, Act XXITI.of 1861.—12 B.L. R.,269. 
Where the special appellant died after the High Court had referred for 
trial, tothe Court below, an issue based upon objections taken by the res- 


* The words quoted bave been substituted by the Civil Procedure Code Amend- 
ment Act (VII. of 1888), sec. 58, for the words, “ the, words ‘plaintiff,’ ‘ defendact,’ 
and ‘ suit,’ shall be held to include an appellant, a respondent, and an appeal, respecti- 


vely.” 
+ The words quoted have been inserted by the same Act and section. 
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pondent under sec. 348 of Act VIII of 1859, held that the appeal must 
abate, in accordance with sec. 102 of Act VIII. of 1859 and sec. 37 of Act 
XXIII, of 1861; and that the respondent cannot require that it should 
proceed, in order that he may have an opportunity of taking objections to 
the decree of the Court below, If the respondent desires to secure the right 
asking for a decision on his objections, he must file a separate appeal.—3 
Bom. H. 0. BR, (A. C.) 81. 

Procedure analogous to that laid down in sec. 368 of the Civil Proce- 
dure Code (Act X. of 1877) in respect of the death of a defendant must be 
applied in the case of the death of a respondent. Where, therefore, a 
respondent dies during the pendency of an appeal, it is for the appellant 
to take the initiative, and he is at liberty to select one or more persons to 
defend the appeal ; and no person, other than the person so selected, has a 
right to force himself into the proceedings, aud toclaim to have his name 
entered as representative of the deceased respondent against the appellant’s 
consent. Persons sointroduced on the record may or may not be the real 
representatives of the deceased respondent ; but the merits of their claim 
to be such, on the ground of any right or status, such as that of adoption, 
is immaterial to the determination of the appeal.—4 Bom. H. C, R., 654. 


An error in the principle on which an account is taken is not the only 
ground on which a Court should inquire into the correctness of the report 
of a Commissioner appointed ander sec. 181 of the Code of Vivil Procedure. 
It is competent to an Appellate Court, under the powers conferred by sec. 
37 of Act XXIII. of 1861, to examine the accounts, even if no exception 
bas been taken to them in the Court appointing the Commissioner. Madras 
rulings dissented from.—6 Bom. H.C, BR., (A. C.) 149. 

Where application was made for leave to withdraw a suit, with leave 
to bring a fresh one, it being contended that the fact of a notarial protest 
on inland bill’s and of their being in the hands of the holder without sig- 
nature,was proof of dishononr ; and, further, that, defendaut being a Hindu, 
there was no necessity for notice of dishonour, the Appellate Court, revers- 
ing the decision of the Court below, granted the application under the power 
given by sec. 37, Act XXITI. of 1861.—Bourke’s Rep., A. O. C., 99. 


An Appellate Court has jurisdiction, under sec. 37, Act XXIII. of 1861; 
to separate misjoined suits, and to try them separately.—4, W.R., 109. 


Under sev. 582 of the Civil Procedure Code, a Court of appeal has the 
power, with the consent of the parties, of referring to arbitration matters in 
dispute in an appeal. Juggessur Dey v. Kritartho Moyee Dossee (12 B. L. 
R., 266) dissented from,—I. L. R., 3 Madr. 78. 


Per Mirren, J. (Gartu, C. J., dubitante,)— Not withstanding that sec. 582, 
Civil Procedure Code, does not expressly direct that the word ‘ plaintiff”’ 
occurring in sec. 36€ shall be held to include an “ appellant,” yet the power 
conferred by sec, 366 on the Court of original jurisdiction to award costs 
against the estate of a deceased plaintiff may, by analogy, be taken to be 
conferred on the Appellate Court, Lakshmibai v. Balkrishna (I. L. R., 4 
Bom. 654) followed.—8 Cal. 440; 10 C. L. BR., 437. 

Under section 582 of the Civil Procedure Code an Appellate Court has 
power to refer a case before it to arbitration if the parties wish it to be re- 
ferred. In the re petition of Sangaralingam Pillai, I.L R., 3 Madr., 78, and 
Bhugwan Das Marwari v. Nund Lal Sein, I, L. B., 12 Cale., 173, followed. 
—18 Cal. 507. 

See I. L. R., 9 Al, 447, noted under sec. 32; 11 Al. 408, noted under 
sec. 368; 14 Al, 226, noted under sec, 206. 
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“582A. If a memorandum of appeal or application for a 
review of judgment has been presented 


Validation of certain ee . ee ° 
memuranda of appeals. or Within the proper period of limitation, 


forreview of but is written upon paper insufficiently 
stamped and the insufficiency ofthe stamp 

was caused by a mistake on the part of the appellant or appli- 
cant as to the amount of the requisite stamp, the memorandum 
of appeal or application shall have the same effect and be as 
valid as if it had been properly stamped : Provided that such 
appeal or application shall be rejected unless the appellant or 
applicant supplies the requisite stamp within a reasonable time 
after the discovery of the mistake to be fixed by the Court.’?** 


583. When a party entitled to any benefit (by any of 
Execution of decree of restitution or otherwisc) under a decree 
Appellate Coart. passed in an appeal under this chapter 
desires to obtain execution of the same, he shall apply to the 
Court which passed the decree against which the appeal was 
preferred ; and such Court shall proceed to execute the deerce 
passed in appeal, according to the rules hereinbefore prescrib- 
ed for the execution of decrees in suits. 


Notes. 
An application for execution of the decree of an Appellate Court should 
be made to the Court which passes the first. decree in the suit, irrespective 
of any previous order referring the case for execution,—13 W. R., 27. 


G obtained a decree against R for possession of a house, and in execu- 
tion thereof obtained possession. On appeal, the decree was set aside by 
the High Court, whose decree did not direct that the appellant should be 
restored to possession and was silent as to mesne profits. Jteld that, with 
reference to sec. 583 of the Civil Procedures Code, R was entitled to recover 
possession of the property in execution of the High Court’s decree, but that, 
with reference ‘to the decision of the Full Bench of the Court in Ram 
Ghulam v. Dwarka Rai (I. L R., 7 Al. 170), he could not, in execution of 
that decree, recover mesne-profits.—I. L. R., 7 Al, 197. 

In a suit for redemption of a mortgage, a decree was passed for pos- 
session by redemption, on the plaintiff paying the sum of Rs. 43,625-7-0, 
the amount of the mortgaye-debt. Prior to the institution of the suit, the 
defendant bad taken proceedings in the Judge’s Court to foreclose the 
mortgage, and the plaintiff paid the above-mentioned sum into tbat Court 
for the defendant, who took it. The plaintiff appealed to the High Court 
from the decree directing him to pay Rs. 43,625-7-0 as the mortgage-debt, 
and obtained a decree by which the decree of the first Court was modified, 
and the amount payable on redemption was reduced to Ks. 22,155. The 
plaintiff then took out execution of the decree to recover from the defen- 
davt the difference between the two sums with interest:—Held that the 
effect of the Appellate Court’s decree was to direct restitution of any sum 
paid under the first Court’s decree which was disallowed by the Appellate 





* This section has been added by Act Vi of 1893, sec. 3. 
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Court’s decree, and that the question was clearly one for determination by 
the Court executing the decree and not by separate suit, being expressly 
provided for by sec. 583 :— Held also, that the decree-holder was entitled to 
restitution of the amount with interest. Roger v. The Comptoir d’Escompte 
de Paris (L. R., 3 P. C., 465) referred to. Ram Ghulam v, Dwarka Rai 
(I. L. R., 7 Al. 170) distinguished by Maumoop, J.—7 Al. 432. 


A decree for pre-emption was passed conditionally upon payment by 
the decree-holder of Rs. 1,139, andin July 1880 the plaintiff paid this 
amount into Court, and it was drawn out by the defendant in Aug. 188]. 
Meanwhile, in July 1881, the High Court in second appeal raised the 
amount to be paid by the plaintiff to Rs, 2,400, but the plaintiff allowed the 
time limited for payment of the excess difference to elapse without paying 
it and the decree for pre-emption thereupon became dead. In May 1883, 
the plaintiff applied in the execntion department for the refund of the de- 
posit which had been drawn and retained by thedefendant. This applica- 
tion was granted, and the defendant ordered to refund ; and this order was 
confirmed on appealin January 1885, and by the High Court in second 
appeal in May 1885. Meanwhile the first Court had suspended execution 
ef the order pending the result of the appeal, and in December 1884 re- 
moved the application temporarily from the “‘ pending” list. In February 
1885, the plaintiff applied for restitution of the amount deposited, asking 
for attachment and sale of property belonging to the defendant. This appli- 
cation was dismissed as barred by limitation. Held that this application 
was only a revival of the application of May 1883, which was within time. 
Held also that the plaintiff was, in the sense of sec. 583 ‘‘ a party entitled 
to a benefit by way of restitution under the decree” of the High Court of 
July 1881; that it was necessary incident of that decree that he was entil- 
ed to restitution of the sum which he had paid as the sufficient price under 
the decree of the lower Appellate Court; that he was competent under sec. 
583 to remove the local Gourt to execute the appellate decree in this respect 
in his favour “ according to the rules prescribed for the execution of decree 
in suits ;” that he did this in May 1883 by an application made according 
to law in the proper Court in the sense of art. 179 of the Limitation Act ; 
and that his present application to the same effect, being within three years 
from that application, was within time.—8 Al. 548, 


See I. L. R., 10 Al. 400, noted under sec. 214 ; 10 Al. 389, noted under 
sec, 238, 


CHAPTER XLII. 
Or APPEALS FROM APPELLATE DECREES. 
584. Unless when otherwise provided by this Code or 
Second appealato High by any other law, from all decrees passed 
Court: in appeal by any Court subordinate to a 
High Court, an appeal shall lie to the High Court on any of 
the following grounds (namely) :— 
(a) the decision being contrary to some specified law or 
Grounds of second appeal. usage having the force of law ; 


(6) the decision having failed to determine some material 
issue of law or usage having the force of law ; 
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_ , @ Substantial error or defect in the procedure as pres- 
cribed by this Code or any other law, which may possibly 
have produced error or defect. in the decision of the case upon 
the merits. 

An appeal may lie under this section from an appellate 


decree passed ex-parte.* 
Notes. 

Sec. 28 of Act XTX. of 1853 baving been repealed by Act X. of 1861, 
a Judge has no jurisdiction under Act VIII. of 1859 toinflict a fine for the 
purpose of punishing a witness who absconds, or keeps out of the way, to 
avoid service of summons. By the words of sec. 365 of Act VIII of 1859, 
the Legislature must have intended to give the person aggrieved by any 
order of a Civil Court, imposing a fine on him as a punishment for keeping 
out of the way in order to avoid service of summons‘to attend as a witness, 
the right of appeal to the High Court, whether the order be strictly referable 
to sec. 160 of that Act or not.—1.B.L.R., (A. C.) 186; S. C. 10 W. R., 233. 


In order to obtain relief under sec. 28 of Act X of 1859, tho plaintiff 
must prove that the tenant holds undera grant made since Ist December 
1790. By the word ‘“ decision” in sec. 372 of Act VIII of 1859 is meant 
the decree and judgment taken together, and not simply the decree unex- 
plained by the judgment.—B. L. R., Sup. Vol., 1. 


A special appeal will lie from an order passed on appeal in relation to 
the execution of a decree.—B, L. R., Sup. Vol. App. 1; Marshall’s Rep. 
296 ; W. R., (F. B.) 83 ; 2 Hay’s Rep. 293. 

No special appeal will lie from the decision affirming or reversing an 
order under sec. 257, Act VIII of 1859, confirming a sale.— B. L. R., Sup. 
Vol., 917;9 W. R., 238; 6 W. R., Mis-, 119. 

Where a decree is passed ex partie iu an original suit, the defendant 
has no right to a special appeal, even though his appeal may have been en- 
tertained by the Civil Court.—1 M. H.C. R., 189. 


A defendant complained under sec. 257 of the Civil Procedure Code of 
irregularity in conducting the sale of his lands taken iu execution of a 
decree against him. The sale was confirmed by the Court of first instance, 
and the order was affirmed on appeal by the Civil Judge. Held that a spe- 
cial appeal to the High Court did not lie.—5 M, H. C. R., 213. 


A special appeal lies to ths High Court from an order passed under 
sec. 346 of the Civil Procedure Code, dismissing the appellant’s regular 
appeal for non-appearance of the appellant in person or his pleader. De- 
vappa Setti v. Ramanadha Bhatt (3 M. H.C. R., 109) commented on.—é6 
M. H.C. R., 1. 

A special appeal lies from the decision of the Political Agent of the 
Southern Maratha Country passed in regular appeal.—6 Bom. H.C. BR., 
(A. C.) 75. 

The High Court has no power to entertain aspecial appeal from an 
order passed in regular appeal by a Judge setting aside a sale in execution, 
and reversing the order of a Munosif confirming such a sale.—5 N.-W. 
H. C. R,, 19. 


* This clause has been added by the Civil Procedure Code Amendment Act (VII of 
1888), sec. 54. 
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The circumstance that property was sold in exeoution of adecree below 
its proper value, and that few persons attended the sale, is not sufficient to 
vitiate the sale.—5 N.-W. P.H. C. R, 19. ii 

A suit had been dismissed by a lower Appellate Court on the ground 
that the Court of first instance had no jurisdiction to entertain such suit. 
An Act was subsequently passed declaring that all suits which had been 
similarly entertained without jurisdiction should be deemed to have been 
duly preferred, Theo plainciff, after the passing of the Act, filed a special 
appeal, in which he urged that the decision of the Court of first instance 
was no longer illegal, and that. the suits should be heard by the lower Ap- 
pellate Court on its merits. Held (per Turner, J.) that, as at the time the 
lower Appellate Court gave the decision from which the special appeal was 
presented the Act had not been passed, it must beheld that its judgment 
was correct, and that a new law passed sincethe decision could not make 
that decision wrong, which was and still is, with reference to the law then 
in force, rigbt, and that the appeal should be dismissed. Held (per Spank ez, 
J.) that a special appeal would lie, the decision being contrary toa Jaw in 
force at the time tbat the special appeal was instituted, which law, Court 
was bound to enforce.—5 N.-W, P. H. C. R., 106. 

A special appeal will lie from an order rejecting an application, under 
the provisions of sec. 347 of Act VIII of 1859, for the re-admission of an 
appeal dismissed for default of prosecution, if it appears that the Court be- 
low has not exercised the discretion which it possessed under the section. 
The lower Appellate Court, without enquiry, aud without recording any 
reasons, summarily refused an application under sec. 347. The order of 
refusal wus set aside in special appeal, and the application remanded for 
proper consideration and disposal.—6 N.-W. P. H. C. R., 222. 


A special appeal will not lie agaiust an order of the Judge refusing to 
admit a regular appeal presented after the expiration of the time provided 
for preferring appeals,—3 Agra H.C. R,, 301. 

A special appeal did not lie from an order of remand under sec. 354, 
Civil Procedure Code.—23 Agra H.C. R., 368; 8S. C. Agra H. C. R., (F. 
B.) Ed. 1874, 161. 

Under secs. 584 and 585 of the Code of Civil Procedure, 1882, a 
second appeal is confined to matters of law, usage baving the force of law, 
or substantial defect in procedura. On an appeal to the Judicial Commis- 
sioner from a decree given on first appeal by an Appellate Court, aud main- 
taining a finding of fact by the Original Conrt, the only questions were—~ 
(1) whether secondary evidence had been properly admitted on a case that 
had arisen for its admission ; and (2) whether the evidence offered consti- 
tuted secondary evidence of the matter in dispute, which was the making 
of a document. Held that (no special leave to appeal from the judgment 
of the Commissioner, the first Appellate Court, having been applied for) 
the facts were not open to decision on this appeal; this Committee could 
only do what the Judicial Commissioner on second appeal, under the above 
sections, could have done ; and that, as the case stood, they were bound by 
the findings of fact of the first Appellate Court.—I. L. R., 16 Cal, 753. 


An order dismissing an appeal as being presented out of time under 
sec, 4 of the Limitation Act, 1877, is a “‘ devree passed in appeal” within the 
meaning of seo. 584 of the Civil Procedure Code, 1882, A second appeal 
will therefore lie from such order.—12 Cal. 30. 

The fact that the judgment of an Appellate Court is not drawn up in 
the manner prescribed by sec, 574 of the Code is no ground for a second 
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appeal under sec. 584 unless it can be shown that the judgment bas failed 
to determine any material issue of law. —13 Cal. 199. 


It is & question of law for the Court to decide on second appeal whe- 
ther there is evidence before the Court,on which a Court could properly 
arrive at any given conclusion of fact.—12 Cal. “” 


When a question of costs is purely in the discretion of the lower Court 
no appeal will lie, bat when a matter of principle is involved an appeal 
will lie. Where A wassued upon the allegation tbat he had instigated his 
co-defendant B to refuse to deliver up a document, for the recovery of which 
the suit was brought, and where no relief was prayed as against A, but the 
lower Courts awarded a decree in favour of the plaintiff directing A to pay 
half the costs of suits, held that the question was one of principle, and that 
a second appeal lay to the High Court against the decree directing A to 
pay such costs.—12 Cal. 179. 


The Court of first instance dismissed the suit upon the ground that 
the right, which it was brought to establish, had been taken away by a 
compromise, entered into by a guardian on behalf of an infant party to 
former proceedings. This was reversed by the first Appellate Court, which 
decreed the claim, holding it unaffected by the compromise, on the ground 
that the latter was, in fact, contrary to the interests of the infant. The 
High Court, on a second appeal, set aside this finding there having been 
no proof that the compromise was to the infant’s detriment, and affirmed 
the decree of the first Court. Held, that the High Court rightly reversed 
the decree of the first Appellate Court ; the above finding, witbout any 
evidence to support it, being a substantial error in the proceedings, and 
good ground of second appeal within the meaning of sec, 584, sub-section 
(c), of the Civil Procedure Code.—17 Cal. 875. 


Held by the Full Bench (PetHeray, C. J.,) dissenting that, under sec. 
584 (ec), of the Civil Procedure Code it is competent for the High Court to 
entertain pleas in second appeala which impeach the findings of fact re- 
corded by the lower Appellate Court, on the ground that such findings are 
conjectural, that they iyvnore the evidence, and that the Court has given 
no reasons for the conclusions at which it arrived. Where a lower Appel. 
late Court has drawn strained or unreasonable conclusions from the evid- 
ence, or has discredited or disbelieved witnesses or documentary proof upon 
capricious or unsustainable grounds, or has stated no intelligible reasons 
for arriving at its findings of facts, the High Court may take notice of all 
such matters in second appeal. Futtehma Begum v. Mahomed Ausur (I. 
L. R., 9 Cal. 309). Assanullah v. Hafiz Mahomed Ali (IL R, 10 Cal. 193), 
and Lal Mahomed Behari v, Shoila Bewa (11 Cal. L. Rep., 104), referred 
to. Per Petueram, C, J.—The High Court is not at liberty in second ap- 
peal to look into the evidence in the cause for the purpose of ascertaining 
whether the lower Courts have found the facts correctly, inasmuch as no 
question of fact is included in the grounds of appeal allowed by sec. 584 of 
the Civil Procedure Code, and it would seem that the intention of the Le- 
gislature was that in small causes the findings of the lower Courts on ques- 
tions of fact should be absolutely final. By “specified law’’ in clause (a) of sec, 
584 is meant the statute law, andby ‘‘usage having the force of law” the com- 
mon or customary law of the country or community, and the clause is con- 
fined to cases in which the lower Appellate Courts have either misconstrued 
a statute or written document,or have come to a wrong conclusion as to what 
is the customary law of the country or community with reference to ques- 
tious at issue between the parties. Clause (b) can only refer to mistakes in 
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law, and does not extend the operation of clause (a). The term “ proce- 
dure’’in clause (c) means the practice followed by the Courtsin the trial 
of cases, aud cannot be construed as including the mental process by which 
a Court comes to a conclusion upon a question of fact. Per Maumoop J. 
That the Legislature, by framing sec. 574 of the Civil Procedure Code, 
intended to guard against such failure of justice as might arise from the 
defective orarbitrary exercise of the extensive powers possessed by the Court 
of first appeal in cases which, with reference to their nature, would be pro- 
per subjects of second appeal, and a judgment of aCourt of first appeal which 
falls short of due compliance with the various clauses of sec. 574 is essen- 
tially defective, and may properly be made the sabject of complaint in 
second appeal under sec. 584. Ramnarain v. Bhawanidin (Weekly Notes, 
1882, p. 104) and Sheoamber Singh v, Lallu Singh (Weekly Notes, 1882, p. 
158) referred to. The word “ procedure” in clause (c) of sec. 584 must be 
understood in its most generic sense, including all the rales contained in 
the Civil Procedure Code orany other law regulating the investigation of 
cases by the Civil Courts. When the Court of first appeal, after having en- 
tered into the merits of the case, has considered the evidence, and adjudi- 
cated upon the merits in the manner required by sec, 574, the mere cir- 
cumstance that the conolusions at which the Court has arrived are errone- 
ous or opposed to the weight of evidence, will not justify interference in 
second appeal, even though such conclusions proceed upon an improper con- 
ception of the exact effect and hearing of the case upon the merits. On 
the other hand, when the Court of first appeal, while adjudicating with 
due compliance with the provisions of sec. 574, arrives at conclusions upon 
the merits ‘ignoring any steps essential for justifying those conclusions, 
or where such conclusions are based upon evidence inadmissible by law, or 
proceed upon an erroneous view of the legal effect of any material part of 
the evidence, or are arrived at under a misconception either of the rules of 
evidence or of any other law, such conclusions, though they purport to be 
distinct findings of fact, would lay the judgment of the lower AppellateCourt 
open tosecond appeal under cl. (c) of sec. 584, so long as the error was sub- 
stantial enough to have possibly affected the justice of the case upon the 
merits.—7 Al. 649, 

For the purposes of av appeal, whether from a decree in a regular suit 
or from an order passed in execution of such decree, the pecuniary test of 
jurisdiction is the valuation of the original suit in which the decree was 
passed, and not merely the actual amount affected by the order sought to 
be appealed. Therefore where execution was applied for in the Munsif’s 
Conrt in respect of a sum of Rs. 422-14-0, the value of the matter in dis- 
pute in the original suit (which of was the nature cognizable by a Court 
of Small Causes) having been above Rs. 500, and the Munsif’s order having 
been upheld in appeal by the District Judge, revision of both orders was 
applied for in the High Court. Held that no proceedings by way of revi- 
sion could be taken, because a second appeal would lie from the order of the 
District Judge.—12 Al. 581. 

On second appeal by a landlord against a decree of a District Judge, 
who stated in his Judgment that, “ though the tenant admitted the execu- 
tion of the Muchalka, it was not shown that the dispeused with the patta,”’ 
no objection was taken in the memorandam of appeal that the Muchalka, 
which contained a statement that no patta was necessary, had been neglect- 
ed or misconstrued. The High Court ordered that the Judge be asked to 
take the postscript into his consideration and submit a revised finding.—10 


Madr, 363. 
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The limitation to the power of the Appellate Court in hearing a second 
appeal under secs, 585 and 586 of the Code of Civil Procedure, 1882, must 
be attended to, and the appellant cannot be allowed to question the finding 
of the first Appellate Court on a question of fact.—17 Cal. 291. 


In a suit for rent at the rate of Rs, 22-2 per annum the defence was that 
the yearly rent was not Rs 22-2, but Rs, 18-10-6, and that the difference 
was made up of certain illegal cesses, such as sarak, neg, khuruch, which had 
been paid fora long time with the rent and without specification in the rent 
receipts. Both the lower Courts found that Rs. 18-10-6 was the defendant’s 
asul jama. Held by the Full Bench upon a ‘review of the history of abwabs: 
—That the amounts sued for under the head of sarak,neg,and khuruch 
were abwabs, and were therefore not recoverable, and that all additions to 
the actual rent under the denomination of abwabs, are illegal, and any agree- 
ment to pay them is void. Pudma Nund Singh uv. Baij Nath Singh, I. L. B., 
15 Cal. 828, dissented from. Per Fetheram, C. J.—The law, whether under 
the Regulations, of the Bengal Teuancy Act, or as laid down by the Privy 
Council in Tilukdhari Singh v, Chultan Mahton, I. L. R.,17 Cal. 131; L. R., 
16 I. A., 152, is the same, namely, that no imposition under any name whate- 
ever shall be recovered from the tenant for or on account of the occupation 
or tenure of the land beyond the sum whicb had been fixed for rent, whether 
that sum has been paid by agreement or by judicial determination between 
the landlord and the tenant. Any contract, whether express or implied, to 
pay anything beyond that sum, under any name whatever, for or in respect 
of the occupation of the land cannot be enforced The case of Padma Nund 
Singh v. Baij Nath Singh(1) has been overruled by the Privy Council in 
Tilukdhari Singh v, Chultan Mahton (2) Per Ghose, J.—Ilf in any given 
case the Court finds that any particular sum specified in the lease, or agreed 
to be paid, is a lawful consideration for the use and occupation of any land, 
that isto say if it is really part of the rent although not described as such, 
the court would be justified in holding that it 1s not an abwab and is recover- 
able by thelandlord. Pudma Nund Singh v. Baij Nath Singh, 1, L. R., 15 
Cal. 828, explained.—17 Cal. 726. 

Under the Code no second appeal will lie, except on the grounds speci- 
fied in section 584 There is no jurisdiction to entertain a second appeal on 
the ground of an erroneous finding of fact, however gross or inexcusable the 
error may seem to be, Where there is no error or defect in the procedure, 
the finding of the first Appellate Court upon a question of fact is final, if 
that Court had before it evidence proper for its consideration in support of 
the finding. Anangamanjari Chowdhrani v. Tripura Sundari Chowdhrani 
L. R.14 1, A4., 101; 1. Lb. BR, 14 Cal. 740, and Pertab Chunder Ghose v. 
Mohendra Purkait, L. R, 16 {, A., 238; I. Lb. R., 17 Cal. 291, referred to 
and followed. Futtehma Begum v, Mohamed Ausur. I. L. 8., 9 Cal. 309, 
and Nivath Singh o. Bhikki Singh, I.L.R,, 7 Al. 649, overraled.—18 Cal. 23. 


A defendant who obtains a judgment in his favour in the Court of first 
instance, and who, on appeal by the plaintiff, does not appear at. the hear- 
ing of the appva!l or present a petition for a re-hearing, may, under Act X 
of 1877, present a second appealagainst the decreeof the lower Appellate 
Court,—2 Madr. 75. 

An order on appeal from a decree in an original suit of the nature cog- 
nizable in Mofussal Courts of Small Causes, under sec, 562 of Act X of 1877, 
remanding the suit for re-trial, is appealable, sec. 586 of Act X of 1877 
notwithstanding, as that section applies to appeals from appellate decrees, 
and not to appeals from orders.—3 Al. 18. 
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Where the lower Appellate Court has clearly misapprehended what the 
evidence before it was, and has thus been led to discard or not give suffici- 
ent weight to important evidence, and to give weight to other evidence to 
which it is not entitled, and has thus been led, not into any mere inciden- 
tal mistake, but totally to misconceive the case, the High Court will inter- 
fere in second appeal, though it is not the ordinary course of provedure for 
it to interfere in such cases with any findings of facts which have been 
arrived at by the lower Appellate Court. Ina suit on a mortgage-bond the 
plaintiffs are entitled to recover the agreed rate of interest without any 
deduction.—9 Cul, 309. 


No Court of second appeal can entertain an appeal upon any question 
as to the soundness of findings of fact by the Court of first appeal ; and 
if there is evidence to be considered, the decision of that Court, however 
unsatisfactory it might be, if examined, must stand fiual. The plaintiff 
to' make good hisclaim against the estate of his deceased debtor, relied 
upon a document purporting to have been signed by the latter’s widow, 
since then also deceased. The Court of first appeal, however, found that 
there had been no actual execution of the instrument by the widow, and 
dismissed the suit. The burden of proving due execution by the widow, lay 
upon the plaintiff, who relied upon it as binding the estate which she repre- 
sented [a matter commented on in Kameswar Pershad v. Run Bahadur 
Singh]. After the decision of the second Court no further appeal on the 
question of fact was allowable. 19 Cal,—249. 

Ajsuit to redeem a usufructuary mortgage of certain lands was institu- 
ted in the Munsii’s Court. After the suit had been admitted, and the parties 
called on to produce evidence, the Munsif ordered the plaiut in the suit to 
be returned to the plaintiff for presentation in the proper Court, on the 
ground that the suit should have been instituted in the Court of the Sub- 
ordinate Judge, the value of the property in suit being beyond the juris- 
diction of a Munsif. Held that, under Act VIII of 1859, the Munsif’s 
order was appealable to the lower Appellate Court, and, under Act X of 
1877, the lower Appellate Court’s order to the High Court. Where the 
question in dispute in such a suit is not only whether the property has been 
redeemed out of the usufruct, but whether the property and the right to 
redeem belongs to the plaintiff, and the value of the property exceeds Ks. 
1,000 such suit is not cognizable by a Mansif.—1l1 Al. 620. 

The holder of a decree for money applied for the attachment, in the 
execution of decree, of certain moneys deposited in Court to the credit of 
the judgment-debtor. On the 4th June 1877, the Court of first instance re- 
fused the attachment on the ground thatthe decree directed the sale of 
certain immoveable property for its satisfaction, and awarded no other re- 
lief. The order of the Court of first instance was affirmed by the lower 
Appellate Court on the 4th August 1877. Act X of 1877, repealing Act 
VIII of 1859, and Act XXIII of 1861, came into force on Ist October 1877, 
On 13th November 1877, the decree-holder applied to the High Court for 
the admission of a second appeal from the order of the lower Appellate 
Court, on the ground that the decree had been misconstrued:—Held that an 
appeal under the repealed Act VIII of 1859 was admissible under Act I of 
1868, sec. 6, and that the order of the lower Appeilate Court was appealable 
under Act X of 1877, sec. 584. Thakur Prasad v. Ashan Ali, I. L. R,, 1 
Al. 668. See also Runjit Sing and others v. Meherban Koer, 1. L. R,3 
Cal. 662. Murli Dhar v. Parsotam Dass and another, I. L. R., 2. Al. 9): 
Haurbuns Sahai and others v, Bhairo Pershad Singh and others, I. L. B., 5 
Cal. 259. But see Uda Begam v. Imam-ud-din, I. L. R., 2 Al. 74. 


See I. L. BR, 6 Cal, 2063 Al. (F. B.) 152, noted undersec. 540; 9 Al. 
26, noted under sec. 564; 9 Al, 36, noted under sec. 623. 
Ssecua: vapeenl on. me 585. Nosecond appeal shall lie except 
other grounds. on the grounds mentioned in section 584. 
Nore.—See I. L, R., 16 Cal. 753, 17 Cal. 291 & 19 Cal. 249, noted under 
sec. 584. 
586. Nosecond appeal shall hein any suit of the nature 


No second appeal in cognizable in Courts of Small Causes, 


certain suits. when the amount or value of the subject- 
matter of the original suit does not exceed five hundred rupees. 
Notes. 


A suit was brougnt for recovery of Rs. 133-7-10 for mesne-profits from 
the defendant in respect of certain properties covered by a decree which 
was passed in favour of the plaintiff’s ancestor for the period during which 
he was out of possession. In special appeal it was objected by the respon- 
dent that, under sec, 27, of Act XXIII. of 1861],a special appeal would 
not lie, because the damage or demand for which the suit was originally 
instituted did not exceed Rs, 500. Per Macpherson, J. (Bayley, J., con- 
curring).—I think that the contention is sound, and that the suit is cogniz- 
able by a Small Cause Court: aud therefore no special appeal will: lie. 
The suit is for mesne-profits only; no question of title or right arising in it, 
That being so, it is a suit for damages within the meaning of sec. 6 of Act 
XI. of 1865, and is cognizable by a Small Caues Court. The appeal is dic« 
missed with costsa—2 B. L, R.,S. N., 13; 10 W. R., 375. 

The widow and heiress of a deceased person sued the defendants to re- 
cover personnl property, valued at Rs, 200, said to have been taken by them 
from deceased in his lifetime, Held that a special appeal was barred by sec. 
27 of Act XXITS, of 1861.—2 B. L. B., App. 13 ; 11 W. R., 93. 

In a suit for recovery of a sum of money less than Rs. 500, as money 
paid in excess of rent due, held that the suit being cognizable by the Court 
of Small Causes under sec. 6, Act XI, of 1865, no special appeal lay to the 
High Court.—2 B. L. BR., (A. C.) 172; S. C. 11 W B., 30. 

A suit to recover a share of malikana, which the defendant had rea- 
lized from the Collector, is a suit for recovery of a sum of money whiok 
has been taken away by the defendants to the damuge of the plaintiff, and 
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is therefore cognizable by the Small Cause Court; and under sec. 26, Act 
XXIII of 1861, no special appeal lies from a judgment passed in appeal in 
such a suit.—3 B. L. R, App. 96, S.C. 12 W. R., 29. 

A sum of money was stolen from the Judge’s Court of Tipperah while 
A wasthe nazir. <A paid the amount to Government, and died, leaving B 
his heir. B sued Government for recovery of the amount paid by A, on the 
ground that, as there was no negligence of A, and as the amount was under 
the custody of the guards of Government at the time of the theft, A was 
not responsible for the loss thereof. Held the suit was cognizable by a Small 
Cause Court, and, therefore, under sec, 27, Act XXIII, of 1861, no special 
appeal lay to the High Court.—4 B. L. R, App. 46. 


Suits for defamation of character where there has not been any actual 
pecuniary loss, are not, under cl, 3, sec. 6, Act XI-of 1865, cognizable by the 
Small Cause Conrts.—4 B. L. R, App. 59; 13 W. R., 118. : 


When the subject-matter of an award is as to its nature and value cog- 
nizable by a Court of Small Causes, no apecial appeal will lie to the High 
Court against the decree of an ordinary Civil Court in respect of such award. 
—4 B. L. R., App. 82; 13 W. R., 233. 

Tn a suit cognizable by the Small Cause Court, and in which no special 
appeal lies to the High Court under sec. 13, Act XXIII. of 1861, the High 
Court exercised their extraordinary powers, and dismissed the suit,—5. B. 
L. R., App. 91. 

In a suit for recovery a sum of money below Ks. 500, the parties en- 
tered into a compromise, whereby the defendant made over a certain piece 
of land in lieu of the money claimed, and a decree was passed accordingly’ 
In execution of the decree, disputes arose between the parties. U pon special 
appeal by the judgment-debtor to the High Court, held that, under sec, 27, 
Act XXIII of 1861, no special appeal lay to the High Court.—6 B. L. B., 
App. 82; 15 W. R., 65. 

No special appeal lies from a regular appeal from an order made in exe- 
cution of a decree passed in a suit of a nature cognizable by a Small Cause 
Court, though the suit was instituted before the passing of Act XLITII of 
1860.—12 B. L. R., 261; 20 W. R., 421. 

A suit brought to enforce a debt or demand not exceeding Rs. 500, 
which is secured upon, and must in law be primarily satisfied out of, im- 
moveable property, is not a suit of the nature cognizable in Courts of Small 
Causes under sec. 27 of Act XXIII. of 186I, 80 as to exclude a right to 
special appeal. This is so, though the plaint on the face of it seeks recovery 
in the alternative, either from the mortgagor personally, or from the mort- 
gaged property.—2 Bom. H.C. R., (A. C.) 1. 

A Hindu widow, who had been supported by her father-in-law after his 
death, sued his eldest son for maintenance, and obtained a decree for Rs. 
150, notwithstanding the defendant’s objection that, being one of three 
brothers who inherited their father’s estate, he was vot solely liable for the 
maintenance claimed. Held that, as this was a Small Cause Court suit, an 
appeal did not lie, The maintenance of a widow is by Hindu law a charge 
upon the whole estate, and therefore upon every part thereof. The defen- 
dant might have the question raised by him decided by suing his brothers 
for contribution.—4 Bom, H. C. R, (A. C.) 73; 4 Bom. H.C. R, (A.C.) 75, 


Where in a suit cognizable by a Court of Small Causes, in order to de- 
termine the question at issue between the parties, it was necessary for the 
Court of Appeal in the first instance to determine a question of title to land 


Src. 586.) CiVIL PROCEDURE CODE. 1893 


(which had been raised by the Munsif), held that.a special appeal lay to the 
High Court, though the Court below had omitted to determine such ques- 
tion of title.—-5 Bom. H, C.R., (A. C.) 57. 

In suits for arrears of rent of land, when the claim is under Rs, 500, a 
special appeal lies to the High Court, such claims not being generally cog- 
nizable by Courts of Small Causes. For the purpose of recovering rent from 
aaa the mrugsal year ends on the 3l1st of July.—6 Bom. H. C, R., (A. 

.) 12. 

A suit for the recovery of mesne-profits (not amounting to Rs. 500) is 
cognizable by a Court of Small Causes. A special appeal does not lie in such 
a suit.—8 Bom. H. OC. R., (A. C.) 96. 


The expression “‘or former year’ in Reg. XVIT. of 1827, sec. 31, cl. 3, 
does not mean the year immediately preceding the current year, but any 
previous year, and a suit for rent could have been brought before a revenue- 
officer when Act XI. of 1865 was passed, and not before the Small Cause 
Courts constituted by that Act. A special appeal lay in a suit of this nature. 
Payment of rent by the lessee to one of several joint lessors, and at his re- 
quest, discharges the debt as to all; as also payment made at his request to 
one of several joint creditors. Where one of several joint creditors, who has 
no rights separate from those of the others, refuses to join in the suit as 
plaintiff, and there is no averment of collusion on his part with the defendant, 
he cannot rightly be joined as a defendant.—11 Bom. H. C.R., (A. C.) 106. 


A suit to recover certain cash, and the value of certain grain, which de- 
fendants had persuaded plaintiff to pay them, engaging that the lambardar 
would allow the same in his account (as part payment of rent), but which 
such lambardar refused to do, is practically a suit for damages, and the 
amount in question being cognizable by a Small Cause Court, no special ap- 
peal can be entertained.—2 N_.-W. P. H. C. R., 111. 

A stone sugar-mill is moveable or personal, as contradistinguished from 
immoveable property.—4 N.-W, P. H.C. R., 15. 


Where the plaintiff claimed a sum of money under ithe name of a zemin- 
dari cess, but in point, of fact what was claimed was claimed on account of the 
use of land, keld that such a suit being a suit of a nature cognizable by 
a Small Cause Court, a special appeal would not lie.—4 N.-W. P. H.C. 
R., 56. . 


A suit brought to recover the value of a tree destroyed by the defend- 
ants, and for the value of fish taken from the plaintiff’s tank (the claim 
being under Rs. 500) is cognizable by a Small Cause Court,—5 N.-W. P. 
H.C. R., 24. 


G and R referred to arbitration disputes between them regarding the 
partition of their paternal estate. The concluding portion of the award ran 
as follows: ‘‘ Both parties shall jointly satisfy the debts on the creditors 
demanding payment, which debts are joint, and have here under been de- 
clared payable by both parties. Should one party neglect to pay or show 
carelessness in the matter, and should the other be obliged to pay the whole 
amount of any such debts, the latter shall be competent to realize from the 
former the portion of the debt paid on his account, together with costs and 
interest, by the enforcement of this award, and shall also be entitled to re- 
cover the amount by suitin Court. Both parties shall act up to this award 
in its entirety. Thesum of Bs. 338.0-9, which has been found due and 
payable by Gauri Sahai to Ram Sahai as per account showing the mutual 
dealings between the parties, shall be made good as follows, 7. e., Gauri 
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Sahai shal] pay to Ram Sahai the whole amount of Rs, 338-0-9 by the mid- 
dle of the month of Pus 1276 Fasli, either in a lump-sum or by instalments, 
and in case of non-payment within the said period he shall te charged with 
interest at the rate of one per cent. up to the day of payment,’’ R sued to 
recover from G, the money found to be due and payable to him under the 
award. G admitted the claim, but desired to set-off half the amount of cer- 
tain debts, which were payable under the award by the parties jointly, and 
which he alone had satisfied. The lower Appellate Court deducted from 
the claim items of the demand admitted by K, but refused to determine G’s 
right to set off the items which R disputed, on the ground that they could 
be more conveniently enquired into in a separate suit, It was hela that sec. 
27 of Act XXIII. of 1861 was no bar to the hearing of a special appeal. It 
was also held (per Stuart, C. J., Spankie, J., dissenting) that G was en- 
titled to demand a set-off, and that the lower Appellate Court should have 
enquired into the disputed items of the demand, and not have referred G to 
@ separate suit in respect of those items.—7 N.-W. P. H.C. R., 157. 

Plaintiff, a talookdar, sued her late husband’s agent for the delivery up 
of certain account papers and documents, for an account of his agency, and, 
in default of account, for Rs. 500 as damages. Held that the suit was of a 
nature cognizable by a Small Cause Court, and that consequently no special 
appeal would lie.—2 C. L. R., 17. 

In applications for review of judgments of Courts of Small Causes con- 
stituted under Act XI of 1865, the procedure laid down in the rules con- 
tained in ch. 42 of the Code of Civil Procedure ‘Act X of 1877) is to be 
strictly followed, without reference to the Procedure relating to new trials 
under sec. 21 of Act XI of 1865.—5 C. L. R., 559. 

Held that the suit to recover Rs. 200 paid in respect of the purchase 
of land which was not completed was asuit of the description cognizable 
by the Small Cause Court, and a special appeal would not lie.—1 Agra H. 
C. R., 275. 

Held that asuit for division of debts due to the deceased’s estate (the 
sum being ascertained) was cognizable by a Small Cause Court, and no 
special appeal lay to the High Court.—2 Agra H.C. R., 234. 

Where a snit was brought for the recovery of the value of the fruit of 
certain mauge trees alleged to have been misappropriated by the defend- 
ants, held that,.as the suit was of the nature of a suit cognizable by Courta 
of Small Causes, a special appeal would not lie-——3 Agra H. ©, R., 290; 
S. C. Agra H. C. R., (F'. B.) Ed. 1874, 153. 

W hen the damages claimed in a suit exceeded Rs. 500, and the Court 
gave the plaintiff less than Rs. 500 damages, held that the right of appeal 
was not taken away by Act XXIII of 1851, sec, 27.—1 Ind. Jur., N.S. 
356; 6 W. B., 152. 

A suit for damages for an amount not exceeding rupees 500 is with- 
in the competency of a Small Cause Court to decide, notwithstanding that 
it involves an inquiry into a question of right. No special appeal lies in 
such a case.—W. R., 1864, 237; 8 Bom. H. C. R., (A. C.) 23. 

In a suit by a lessee upon a contract for arefund of excess revenue 
remitted by Government, a special appeal is not admissible if the amount 
claimed be under Rs. 500.—W. R., 1864, 297. 

No special appeal lies in a suit for damages for breach of a private 
arrangement by which the parties agree to control the terms of a decree, 
when the amount is within the jurisdiction of the Small Cause Court.— 


W. R., 1864, 346. } 
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A suit for damages for detention of materials of a house involves no 
question of title. Such a suit is cognizable by a Small Cause Court, if 
under Rs, 500, and a special appeal was barred by sec. 27, Act XXIII of 
1861.—1 W. R., 35. 

A suit lies in a Small Cause Court by a co-sharer to recover the price 
of a share of personal property alienated by another co-sharer,—2 W. R., 87. 
No special appeal lay under sec. 27, Act XXIII of 1861, for damages 
for inadequate sale of a decree.—5 W. R., 215. 

Under sec. 3, Act XLII of 1860, a suit for damages of any kind below 
Rs, 500 (e. g., a suit for damages for not cutting through a bund whereby 
plaintiff's crops were destroyed in consequence of accumulation of water) 
was cognizable by a Small Cause Court ; and, consequently, under seo. 27, 
Act XXIII of 1861, no special appeal lay in such a case, —6 W. R., 7. 


A suit (valaed at Rs. 500) for specific performance of a contract is not 
cognizable by a Small Cause Court, consequently no special appeal will lie 
in such a case.—6 W. R., 322. 

A claim for money below Rs. 500 paid as revenue by one partner in an 
estate on account of another, in order to save the whole estate from sale, 
arise under an implied contract between them, and therefore is cognizable 
by a Small Caase Court. No special appeallay in such a case under sec. 
27, Act XXIII of 1861.—6 W. R., 325. 

Sec. 27, Act XXIII of 1861, which barred a special appeal in suits be- 
low Rs. 500, as being of a nature cognizable by a Small Cause Court, did 
not apply to a casein which the iower Appellate Court had wrongly decid- 
ed that the case was not cognizable by any Civil Court.—7 W. R., 41. 

A special appeal was held not to lie in a case for damages for value of 
crops misappropriated under Rs. 500 cognizable by a Small Cause Court, 
notwithstanding that the case involved a question of title.—7 W. R., 73; 
10 W. R., 272. 

A suit to establish a surety’s liability on account of arrears of rent due 
from a putnidsar where the non-payment of the rent by the putnidar would 
have to be established is not cognizable by a Small Cause Court; and con- 
sequently a special appeal was not barred in such a case by sec. 27, Act 
MX XIIT of 1851.—8 W. R., 111. 

Sec. 27, Act XX1II of 181, barred a special appeal in execution pro- 
ceedings arising out of decisions passed ou regular appeal in suits of a 
nature cognizable by Courts of Small Causes.—8 W. R., 112; 12 W. R., 86. 


A case in which a zemindar sues a putnidar for dak expenses, accor. 
ding to his putni jumma, is of a nature cognizable by a Court of Small 
Causes, and as such, by sec. 27, Act XXIII of 1861, no special appeal will 
lie.—8 W. R., 517; 9 W. R., 518. 

A suit by a co-sbarer to recover from the defendant collections which 
arein his charge, and which he is under agreement to pay to the other 
co-sharers, is a suit for dues under a contract, and if less than Rs. 500 is 
cognizable by a Small Cause Cuurt.—10 W. R., 79. 

No special appeal lies in a suit for damages below Rs. 500, whether the 
damages are on accountof moveable or immoveable property.—11 W. R., 
369. 

A suit for damages not exceeding Rs, 500 on account partly for injury 
to reputation aud partly for loss in business and professional position, was 
held to come within the provisions of sec. G6, Act XI of 1865, and was not 
open tospecial appeal.—15 W. R., 179. 
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When a suit isofa nature cognizable by a Small Cause Court, there is 
no right of special appeal although a question of title is incidentally raised; 
the finding of the Small Cause Court not being conclusive, and being only 
for the purpose of determining the suit brought in that Court.—18 W. R., 
104. 


Ina suit to recover the balance, unaccounted for, of the plaintiff's 
money in the hands of the defendant, who had been employed as a law- 
agent on a salary to conduct and look after the plaintiff's law-suits, and to 
recover and disburse moneys connected with such suits, it was held that 
the case might be brought under the terms “ claim for money due under a 
contract” in Act XI of 1865, sec. 6, and that, therefore, under Act XXIII 
of 1861, sec. 27, a special appeal would not lie.—20 W. R., 4. 


A suit to recover possession of a share of a boat by establishment of 
the plaintiffs’ right is a suitfor personal property within the meaning of 
Act XI of 1865, sec. 6, and therefore no special appeal lies in such a case 
under Act XXIII of 186i, sec. 27.-—2 W. R, 413. 


Where, on an adjusted account between two parties, one claims from 
the other some money and some grain which are shown to be due to him, 
and asks in effect that they may be made overto him, the suit is not a suit 
for a declaratory decree, and a special appeal does rot lie in such a suit to 
the High Court under sec. 27, Act XXIII of 1861.—25 W. R., 234. 


No second appeal lies from an order passed in execution of a decree 
in suit of the nature cognizable by a Small Cause Court where the sub- 
ject-matter of the suit does not exceed Rs, 500.—-I1. L, R., 12 Madr, 116. 


In a suit upon a bond executed by a Hindu, the plaintiff made the 
debtor’s sons defendants along with their father, and a decree was passed 
against the father and sons jointly for payment of the debt. Held by the 
Full Bench that the suit as against the sons was not a suit of the nature 
cognizable in a Court of Small Causes within the meaning of sec. 586 of the 
Code of Civil Procedure. Held further by the Divisional Bench that the 
decree against the sons was bad.—12 Madr. 139. 


The plaintiff, in a suit for damages laid at Rs. 200, claimed Rs, 50 on 
account of medical expenses caused by an assault committed on him by the 
defendants, Rs. 50 as the costs of a criminal prosecution which he had 
brought against them, and Rs. 100 for injury to his reputation and feel- 
lings. Hela that, inasmuch as part of the claim related to alleged actual 
pecuniary damage resulting froman alleged personal injury, the whoie 
suit was, with reference to sec. 6, pro. 3, of the Mofussil Small Cause 
Courts Act (XI of 1865), of the nature cognizable by a Court of Small 
Causes, and that, under sec. 586 of the Civil Procedure Code, no second 
appeal in such suit would lie. Gunga Narain Moytro v. Gudadhar Chow- 
dhry (183 W. R., 434) referred to.— 10 Al. 49. 


For the purpose of determining whether a second appeal] lies or is pro- 
hibited by sec. 586 of the Civil Procedure Code, what must be looked at 
is not the shape in which the case comes up to the High Court, but the 
shape in which the suit was originally instituted in the Court of first in- 
stance,—1] Al. 13. 


A suit of a nature cognizable by aSmall Cause Court does not cease 
to be so within the meaning of a Civil Procedure Code, sec. 586, because 
the Court in which it was instituted as a small cause suit returned the 
plaint to be filed on the regular side under Provincial Small Cause Courts 
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Act, sec. 23, on the ground that the suit involved questions of title.—15 
Madr. 98. 

A suit for money due ona contract within the meaning of Act VI of 
1865, sec. 6, is none the less cognizable by a Small :Cause Court, because 
it may be necessary to go into the accounts of both parties to see whether 
the amount claimed is really due or not—Dyebukee Nundun Sen and 
another v. Mudhoo Mutty Goopta and another, I. L. R., 1 Cal. 123 ; 24 
W.R., 478. And therefore no second appeal lies in such a suit ander Act 

XX of 1877, sec. 586.—6 Cal. 284, 


A suit by one decree-holder against another for the money received 
by the latter on a division between them of the proceeds of an execution- 
sale his share of such proceeds under the order of the Court executing 
the decree is a suitof the nature cognizable in a Court of Small Causes, 
and consequently, where the amount of such money does not exceed five 
hundred rupees, no second appeal lies in such suit.—-3 Al. 59. 


A suit by a landholder against a tenant for Rs. 130, being the value of 
a moiety of the produce of a grove of mangoe trees held by such tenant, such 
amount being claimed in virtue of an agreement recorded in the wajib-ul-' 
arz, and not in virtue of any custom or right, is not cognizable in Revenue 
Court, but is cognizable in a Court of Small Causes, and consequently no 
second appeal in the suit will lie.—3 Al. 37, 


The plaintiff sued to recover from the defendant Bs. 71-3-3, alleging 
that the defendant had illegally levied the money on the plaintiff’s land on 
account of enhanced summary scttlement and local-fund cess. The defen- 
dant, being a minor, was represented by the Collector as his administrator. 
The Assistant Judge who tried the suit awarded the plaintiff’s claim. The 
District Judge, in appeal, reduced the amount of the plaintiff’s claim to Rs. 
38-4-9, but upheld the decree of the firat Court in other respects, The de- 
fendant thereupon filed a second appeal in the High Court. Held that, under 
the Civil Procedure Code (Act X of 1877), sec. 586, no second appeal lay, 
as the suit was one cognizable by a Small Cause Court. Act X of 1876, sec. 
15, remove suits to which the Collector is a party from the jurisdiction of 
the Small Cause Court; but the nature of the suit remains unaltered,—7 
Boro. 100. 

A was the proprietor of nine-annas of a mauza, B and his family of 
one-anna, and C and others of the remaining six annas. B and his family 
having occupied and enjoyed, to the exclusion of their co-shareholders, 
fifty-four bighas of the mauza, failed to pay any rent in respect of such 
occupation. A instituted a suit against them (making C and the other 
holders of the six annas share defendants to the suit) to recover the sum of 
Rs, 412-8 as the sum justly due to him after making all proper deductions, 
including as well as the share of the rent of the forty-four bighas to which 
the six annas share-holders were entitled to retain as proprietors of a one- 
anna share. Held that the facts showed an implied contract on the part 
of B and his family to pay to their co-shareholders whatever, upon taking an 
account, should appear to be due to them; and that, inasmuch as the 
total amount sought to be recovered in the suit by A did not exceed 500 
rupees, the suit was one which might have been brought in a Smail Cause 
Court, and therefore the plaintiff had no right of second appeal to the High 
Court under sec. 586 of the Code of Civil Procedure.—6 Cal. 284; 7C. L. 
R., 94. 

See I. L. R., 7 Bom. 292 & 10 Cal. 523, noted under sec. 562; 3 AL 18 
& 12 Al, 581, noted under sec. 584; 3 Madr. 192, noted under sec. 13; 138 Madr. 
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1, noted under sec. 253; 12 Al. 579, noted under sec. 2238; 3 Al. 66, noted un- 
der sec. 70 of the Oontract Act; 15 Madr. 298, noted under sched. II, cl. 31 
of the Provincial Small Cause Courts Act. 


587. The provisions contained in Chapter XLI shall 

Provisions as to second apply, as far as may be, to appeals under 

appeals. this chapter, and to the execution of de- 
crees passed in such appeals. 


Notes. 


Where an issue has been directed, and the finding and evidence return- 
ed, a special appellant cannot take an objection going tothe merits which 
otherwise would not properly be open upon special appeal. Sec. 25 of Act 
XXIII of 1861 gives no rights inconsistent with sec. 372 of Act VILI of 
1859,—1 M. H.C. R., 250. 


Sec. 374 leaves itia the discretion of the Conrt to admit any new 
ground of appeal arising out of the proceedings, though it may have been 
omitted in the petition of special appeal.—5 W. R., 147 


See lI. L. R., 7 Madr. 52, noted under sec. 565 ; 10 Cal. 932, noted under 
sec. 574; 9 Al. 26, noted under sec. 564; 9 Al. 36, noted under sec. 623; 11 
Bom, 177 noted under sec. 579 ; 10 Al. 223, noted under sec. 


CHAPTER XLIII. 
Or APPEALS FROM ORDERS. 


588. An appeal shall lie from the following orders 
under this Code, and from no other such 
orders :— 


(1) orders under section 20, staying proceedings in a 
sult ; 

(2) orders under section 32, striking out or adding the 
name of any person as plaintiff or defendant ; 

(3) orders under section 36 or section 66, directing that 
a party shall appear in person ; 

(4) orders under section 44, adding a cause of action ; 

(5) orders under section 47, excluding a cause of action ; 

(6) orders returning plaints for amendment or to be pre- 
sented to the proper Court ; 

(7) orders under section 111, setting-off, or refusing to 
set-off, one debt against another ; 

(8) orders rejecting applications under section 103 (in 
cases open to appeal) for an order to set aside the dismissal of 
@ suit ; 

(9) orders rejecting applications under section 108 “ for ’’* 
an order to set aside a decree ex parte ; 


* In this clause, the word “for ’”? has been substituted for the word ‘“‘ or” by the 
Civil Procedure Code Amendment Act (VIF. of 1888), sec. 55. 


Orders appealable. 
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(10) orders under sections 113, 120, and 177; 

(11) orders under section 116 or section 245, rejecting, 
or returning for amendment, written statements or applications 
for execution of decrees ; 

(12) orders under sections 143 and 145, directing any- 
thing to be impounded ; 

(13) orders under section 162, for the attachment and 
sale of moveable property ; 

(14) orders under section 168, for attachment of property, 
and orders under section 170, for the sale of attached property ; 
(15) orders under section 261, as to objections to draft- 
conveyances or draft-endorsements ; : 

(16) orders under section 294, ‘‘and orders under’’*section 
312 or section 313, for confirming, or setting aside, or refusing 
to set aside, a sale of immoveable property ; 

(17) orders in insolvency-matters, under section 351, sec- 
tion 352, section 353, or section 357 ; 

(18) orders under section 366, paragraph two, section 367, 
or section 368 ; 

(19) orders rejecting applications under section 370 for 
dismissal of a suit; 

(20) orders under section 371, refusing to set aside the 
abatement or dismissal of a suit; 

(21) orders disallowing objections under section 372 ; 

(22) orders under section 454, section 455, or section 458, 
directing a next friend or guardian for the suit to pay costs; 

(23) orders interpleade suits under section 473, clause 
(a), (6), or (d), section 475, or section 476 ; 

(24) orders under section 479, section 480, section 485, 
section 492, section 493, section 496, section 497, section 502, 
or section 503 ; 

(25) orders under section 514, superseding an arbitra: 
tion ; 
(26) orders under section 518, modifying an award ; 

(27) orders of refusal under section 558 to re-admit, or 
under section 560 to re-hear, an appeal; 

(28) orders under section 562, remanding a case ; 

(29) orders under any of the provisions of this Code, im- 
posing fines, or for the arrest or imprisonment of any person, 
except when such imprisonment is in execution of a decree. 


* In thia clause, the words quoted have been substituted for the words, “‘ the first 
paregraph of,’’ by the same Act and section. ‘ 
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The orders passed in appeals under this section shall be 
final. 
Notes. 


An application under sec, 119, Act VIII of 1859, for the re-hearing 
of a case decreed ex-parte, was rejected. Under that law this order was ap- 
pealable. No appeal was, however, filed until October Ist, 1877, on which 
date Act X. of 1877 came in force. Held that the appeal was inadmissible, 
there being no provision in Act X. of 1877 for such an appeal.—1 C. L. R., 
402. 

Where an application for probate has been granted, and an objection 
being made a subsequent order is passed directing that the case be re-open- 
ed, that probate be suspended for a time certain,and that the executor 
bring in his evidence to prove his right to obtain probate, held that uo 
appeal lies from such an order. Act X. of 1865, sec. 263, and Act VIII. of 
1859, sec. 363, discussed.—2 C. L.. R., 589. 

There is no appeal against an order made by the Civil Court, under 
asec. 38 of Beng. Act VIII. of 1869, directing the measurement of lands, 
Crowdy v. Goburdhun Roy (22 W. BR, 491) followed. Goluck Kishore 
Acharjee v. Kesha Majhee (15 W. R.,23)and Manoo Dassee v. Ishan Chun- 
der Banerjee (7b. 245) cited.—5 C. L. R,, 484. 

An order made by a Subordinate Judge, dismissing an application 
under sec. 503 for the appointment ofa receiver in a suit pending before 
him, or declining to nominative a receiver, is an order under that section, 
and pot under sec. 505, and is therefore appealable under sec, 588 cf the 
Civil Procedure Code, as amended by Act XII of 1879. A Subordinate 
Judge, if he has good grounds, may decline to appoint a receiver cven 
after he has received the necessary authority from the District Judge under 
sec. 505 to do so.—6 C. L. R., 467. 

An auction-purchaser of property sold in execution of decree is not ‘‘a 
party to the suit ;” he is not therefore entitled to appeal from an order 
passed as to the execution of the decree.— 1 Agra H. C, R., Mis., 5. 

An appeal lay to the Judge, in eases of partition under Act XIX. of 
1863, where the objection raised by the party opposing partition is severalty 
of holding by virtue of a former partition.—1 Agra H, C, R., Rev., 44. 

The proceedings of a Settlement Officer under sec. 3, Act XIV of 
1863, were not judgments or orders appealable to the Judge, or especially 
to the High Court under Act X. of 1859.—2 Agra H.C. R., 239. 

There is no appeal open to a pauper when his application to sue as 
pauper is rejected for default. Where there has been no refusal under sec. 
310, Act VIII. of 1859, the applicant may revive his application for leave 
to sue as a pauper.—-3 Agra H. C. R., Mis., 1. 

There is no appeal from an order setting aside au ez parte decree.— I. 
L. B., 1€ Cal. 426. 

Section 15 of the Letters Patent of the High Court at Madras being 
controlled by sec. 588 of the Civil Procedure Code no appeal lies from the 
order of a single Judge of the High Court made under sec, 592 of the 
Code of Civil Procedure rejecting an application for leave to appeal in 
forma pauperis,——~9 Madr. 447. | 

A party aggrieved by an interlocutory order of remand may object to its 
validity in his appeal against the final decree, though he might have appeal- 
ed against the order under sec. 588 of the Civil Procedure Code (Act XIV 
of 1882), and has not done so.—14 Bom. 232. 
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An appeal lies against an order rejecting 2 plaint on the ground of its 
being insufficiently stamped.—6 Cal. 249; 6 C. L. B., 567 ; 23 W. BR., 269, 


Sec. 588, Act X of 1877, restricting appeals against orders, does not 
apply to prevent an appeal to the High Court from the order of a Judge of 
that Court,—9 Cal. 482. 

An order made by a lower Court, directing a suit tobe re-admitted 
and registered on the file of the Court, is not appealable. Second appeals to 
the High Court must either come within chap. 42 or secs. 588 and 591 of 
Act X of 1877.—5 Cal. 711. 

An order refusing to grant an application to be made an insolvent is 
appealable under cl. 17, sec. 588 of the Code of Civil Procedure. Such an 
order must be considered to be one made under sec. 351. Juggutjeebun 
Goopto v. Harocoomar Pal (I. L. R., 5 Cal. 719) dissented from.—6 Cal. 168. 
Also I. L. R., 4 Cal. 888. 

After a decree had been made ez parte, the defendant applied to have 
it set aside. The Subordinate Judge refused the application, but his order 
was reversed by the District Judge. Held that the order of the District 
Judge was final under sec, 588, and that no second appeal would lie; nor 
would the Court interfere under sec. 622 of the Code.—8 Cal. 832. 

A decision of a Judge directing a penalty to be enforced under the 
Stamp Act, the case being afterwards procceded with, is not appealable as 
a decree, as it cannot be said to bea decree affecting the merits of the case 
or the jurisdiction of the Court. Nor can such a decision be said to be“ an 
order as toa fine’? within the mcaning of Act VIII of 1859, sec. 365 (cor- 
responding with Act X of 1877, sec. 588, cl. 29), which is not intended to 
apply to penalties under the Stamp Act, but only to fines which may be 
levied under the Code itself.—5 Cal, 311. 


On the 25th June 1879, a Subordinate Judge made an order setting 
aside the sale of insmoveuable property in the execution of a decree, from 
which an appeal was preferred, under Act X of 1877, to the District Court 
on the 25th July 1879, before Act XLII of 1879 came into force. Held that, 
as the appeal would not have lain at all had Act XTTI of 1879 been in force 
on the date of its institution, sec. 102 of that Act did not apply ; but, as the 
appeal lay to the District Court under the law in force on that date, it 
was competent to dispose of it under the provisions of sec. 7 of Act I of 
1878.—2 Al. 785. 

A suiito redecm a usufructuary mortgage of certain lands was insti- 
tuted in the Muusift’s Court. After the suit had been admitted, and the 
parties called on to produce evidence, the Munsif ordered the plaint in 
the suit to be returned tothe plaintiff for presentation in the proper 
Court, on the ground thatthe suit should have been instituted in the Court 
of the Subordinate Judge, the value of the property in suit being beyond 
the jurisdiction of a Munsif. Weld that, under Act VIIT of 1859, the Mun- 
sif’s order was appealable to the lower Appellate Court, and, under Act X 
of 1877, the lower Appellate Court’s order to the High Court.—1 Al. 620. 

In proceedings in execution of the decree passed in a small cause suit by 
a District Munsif who had been invested with insolvency jarisdiction, the 
judgment-debtors filed a petition under section 344 of the Civil Procedure 
Code praying that they might be declared insolvents. Their petition was 
dismissed by the District Munsif :— Held, an appeal Jay to the District Court 
against the order dismissing the petition,— 15 Madr. 89. 

See l.L R., 2 Al. 904, noted under sec. 32; 2 Al. 216 & 14 Al. 361, noted 
under sec. 656; 7 Bom. 292,12 Al. 510,10 Cal. 523 & 17 Cal. 168, noted 
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under sec. 562 ; 9 Cal, 627, noted under sec. 97; 2 Al. 396, noted under sec. 
311; 7 Cal. 490, noted under sec. 525; 3 Al. 18, noted under rec. 584; 2 Al. 
471, noted under sec. 520; 8 Cal. 28,1 Madr, 40), 12 Madr. 125 and 454, 5 
Bom. 45, 2 Bom. 553, 5 Cal. 50and 592, noted under sec. 244; 3 Al, 844, 
8 Cal. 477, 19 Cal. 485, 6 Al. 211 & 10 Cal. 410, noted under sec. 2; 2 Al. 
357, 3 Al. 855, & 8 Cal. 126, noted under sec. 57 ; 4 Al. 478, noted under sec, 
25;3 Al, 456, noted under sec. 540; 10 Madr. 179, noted under sec. 503 ; 
12 Bom, 279, noted under sec, 545 ; 11 Bom. 603, noted under sec. 312;138 
Al, 569, noted under sec, 293 ; 14 Madr. 99, noted under sec. 258; 14 Al. 
226, noted under sec. 206 ; 14 Al. 361, noted under sec, 556, 


589.* An appeal from any order 


What Courts to hear ap- specified in section 588, clauses (15), (16), 
Ren and (17), shall lie to the High Court. 


When an appeal from any other order is allowed by this 
chapter, it shall he to the Court to which an appeal would lie 
from the decree in the suit in relation to which such order was 
made, or, when such order is passed a Court (not being a High 
Court) in the exercise of appellate jurisdiction, then to the 
High Court : 

Provided that an appeal from an order specified in section 
588, clause (17), shall he— 

(a) to the District Court where the order was passed by 
a Court subordinate to that Court, and 

(6) to the High Court in any other case.f 


Note. 
See I. L. R., 3 Al. 18, noted under sec. 584; 10 Cal. 523, noted ander 
sec. 562. 
590. The procedure prescribed if Chapter XLI shall, 
Procedure in appeals 8O far as may be, apply to appeals from 
from orders. orders under this Code, or under any 
special or local law in which a different procedure is not pro- 
vided. 
Note.—See I. L. R., 14 Bom. 232, noted under sec. 588, 
591. Except as provided in this chapter, no appeal shall 
No other appeal from lie from any order passed by any Court 
orders; but error therein jin the exercise of its original or appel- 
may be ket forth in memo - . eae - 
randum of appeal against late jurisdiction; but if any decree be 
decree. appealed against, any error, defect or 
irregularity in any such order, affecting the decision of the 
case, may be set forth as a ground of objection in the memo- 
randum of appeal. 


* See Repealing and Amending Act (XII of 1891). 
+ This proviso has been added by Act X of 1888. 
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. Notes. 

Pending an Appeal before the lower Appellate Court, the plaintiff-ap- 
pellant died, and two persons separately applied to be substituted as the 
deceased’s representative. The Court, applying secs. 367 and 582 of the Civil 
Procedure Code, decided in favour of one of the applicants and brought him 
upon the record. No appeal was made against this order by the unsucces- 
ful applicant. The lower Appellate Court decided the appeal adversely to 
the successful applicant. Subsequently the unsuccessful applicant establish- 
ed by a separate suit that she was the deceased’s legal representative, and 
that her opponent was not. She attempted to appeal tothe High Court 
against the lower Appellate Court’s decree dismissing the appeal. Jleld that 
the appellaut, not having been a party to the decree below, and the order 
below having decided that she was not entitled to be a party to the pro- 
ceedings of the lower Appellate Court, she was not entitled to maintain 
the appeal to the High Court, and sec. 591 of the Civil Procedure Code was 
not applicaBle to the case. Har Narain wv. Kharag Singh distinguished. 
Where an order under the group of sections in the Civil Procedure Code 
relating to representative has been made excluding a person from the re- 
cord, that person must seek his remedy by an appeal against the order, and 
is not entitled to appeal agaiust the decree so long as the order stands. 
Error, defect or irregularity within the meaning of sec. 691 of the Code 
means error, defect or irregularity in procedure or in law, and not in mat- 
ters of fact. In the present case there was no error, defect or irregularity 
within the meaning of the section, and even if there were, it did not affect 
the decision of the case in appeal below.—I. L. R., 12 Al. 200. 

See I. L. B., 5 Cal. 311, noted under sec. 588; 7 Bom. 5, noted under 
sec. 136; 14 Al, 226, noted under sec 206; 7 Cal. 148, noted under gece. 32; 
12 Al. 510, noted under sec. 562. 


CHAPTER XLIV. 
Or PaurER APPEALS. 


592. Any person entitled under this Code or any other 
Who may appeal as law to prefer an appeal, who is unable to 
pauper. pay the fce required for the petition of 
appeal, may, on presenting an application accompanicd by a 
memorandum of appeal, be allowed to appeal as a pauper, 
subject to the rules contained in Chapters XAXVI, XLI, XLII 
and XLIIT, in so far as those rules are applicable ; 
Provided that the Court shall reject the application, un- 
Procedrre on ag plication less, upon a perusal thereof, and of the 
for admission of appeul. judgment and decrce against which the 
appeal is made, it sees reason to think that the decree appeal- 
ed against is contrary to law or to some usage having the force 
of law, or is otherwise crroneous or unjust. 


Notes. 
An appeal lies from a decision ina suit heard ix forma pauperis, A 
separate formal application for enquiry into the pauperism of applicant need 
not preceed anapplication for leave to appeal in forma pauperis.—l N.-W. 


P. H.C. KR, 167; Ed. 1873, 246. 
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An application for leave to appeal in forma pauperis, under sec. 592 of 
the Code of Civil Procedure, must be made by the party in person, subject 
to the exemption contained in sec. 404 of the Code of Civil Procedure,—In 
re Norisi—I. L. R., 8 Madr. 504. " 


No appeal lies under Act X of 1877 from an order made under that 
Act rejecting an application for permission to sue as a pauper.—1l AJ, 
(F. B.) 745. ; 

Anapplication for permission to appeal as a pauper was presented, not 
by the applicant personally, but by his pleader, and wason that ground re- 
jected. Held, on an application to the High Court for revision, that sec. 622 
of Act X of 1877 did not apply to# proceeding of so pnrely an interlocatory 
a character as mentioned in sec. 592, und such application, therefore, could 
not be entertained.—4 Al. 91. 

593. The inquiry into the pauperism of the applicant 
may be made either by the “Appellate 
Court or by the Court against whose 
decision the appeal is made under the orders of the Appellate 
Court : 

Provided that, if the applicant was allowed to sue or ap- 
peal as a pauper in the Court against 
whose decree the appeal is made, no 
further inquiry in respect of his pauperism shall be necessary, 
unless the Appellate Court sees special cause to direct such 
inquiry. 


Inquiry into pauperism. 


Proviso. 





CHAPTER XLV. 
Or APPEALS TO THE QUEEN IN COUNCIL. 


594. In this chapter, unless there be something repug- 
nant in the subject or context, the ex- 
pression ‘“‘ decree” includes also judg- 
ment and order. 
595. Subject to such rules as may, from time to time, 
When appeals lie to be made by Her Majesty in Council re- 
sworenan ounce: garding appeals from the Courts of 
British India, and to the provisions hereinafter contained, 


an appeal shall lie to Her Majesty in Council— 


(2) from any final decree passed on appeal by a High 
Court or any other Court of final appellate jurisdiction ; 

(6) from any final decree, passed by a High Court in the 
exercise of original civil jurisdiction ; and 

(ec) from any decree, when the case, as hereinafter pro- 
vided, is certified to be a fit one for appeal to Her Majesty in 
Council. 


** Decree’’ defined. 
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Notes. 

An order of the High Court directing execution to proceed is not a ‘‘final” 
decree, judgment, or order within the meaning of cl. a, sec. 595 of the 
Code of Civil Procedure, Act X of 1877.—1 C. L. R., 344. 

On the death of a party on the record of an appeal pending before Her 
Majesty in Council, proof must be given in the Court from which the ap- 
peal has been preferred, of the representative character of the person by or 
against whom revivor is sought, There ought to be some finding of the 
Court below, which, also, should give its own opinion as to who are the par- 
ties proper to be substituted upon the record, A certifivate or statement on 
which their Lordships can act should be made by the Court below.—l. L. 
R., 16 Cal. 184. 

Where adecree has been made directing accounts to be taken, but there 
is nothing so special in the case as to bring it under clause (c) of sec. 595 
of the Civil Procedure Code (Act XIV of 1882), jleave to appeal to the 
Privy Council will not be given.—14 Bom, 428. ~- 

Where a decree directing the taking of accounts which the defendant 
contends ought not to be takan at all, decides, in effect, that, if the result 
should be found to be against the defendant, he is liable to pay the amount, 
the decree is final within the meaning of sec. 595 of the Civil Procedure 
Code (Xi1V of 1882) for the purpose af appeal. On the ground that a de- 
cree for an account was not final within that section, the High Court re- 
fused, under sec. 601, to grant the defendant a certificate. On his appli- 
cation for special leave to appeal to Her Majesty in Council, not by way of 
an appeal from the local Court’s refusal, but asking for the exercise of the 
prerogative right to admit an appeal: Held, that, as leave could be granted 
on any other ground, should any appear, besides the ground that the Court 
had refused the certificate without good cause, while leave could also be 
granted on the latter ground, if established, to make this application was, 
perhaps, more convenient than to appeal from the order of refusal, Held, 
also, that the real question in this suit having been the lability of the de- 
fendant to account to the plaintiff upon several claims, the decree had deci- 
ded this against the defendant in such a way that, although the account 
had not been taken, the decrees was final within sec. 595,—I5 Bom. 155. 


Leave to appeal to Her Majesty in Council granted in one of six suits 
directed to be heard together, although the amount involved in such suit 
was under the appealable value; there being an important question of law, 
which did not arise in the five other suits, the suit, however, invelving other 
questions of law common to all the six suits; such suits having been, by 
agreement of counsel, heard upon the same evidence, and concluded by the 
Sime judgment; five of such snits being appealable as of right, and the 
aggregate amount in the six suits being considerably more than the appeal- 
able value.—I11 Cal. 740. 

The High Court has not any power, under X of 1877, or el. 3) of the 
Letters Patent (which is repealed by Acts VI of 1874 and X of 1877), to 
grant leave to appeal to the Privy Council from an order of the Court re- 
manding a suit for re-trial.—J Al. 726. 

An order passed on appeal by a High Court determining a question 
mentioned in sec. 244 of Act X of 1877 isa final ‘* decree” within the mean- 
ing of sec. 595 of that Act. Held, therefore, where such an order involved 
a claim or question relating to property of the value of upwards of ten 
thousand rupees, and reversed the decisions of the lower Courts, that, nost- 
withstanding the value of the subject-matter of the suit in which the decree 
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was made in the Court of first instance was jess than that amount, such 
order was appealable to Her Majesty in Council.—3 Al. 633. 


A candidate at an examination for pleaderships, a mistake in the com- 
putation of his marks having been made, was erroneously. declared quali- 
fied for admission as a vakil of the High Court by a Government Notifica- 
tion. The mistake having been discovered, such Notification was, so far as 
he was concerned, cancelled. He then petitioned the High Court in the 
matter, and was informed by it that his name must be excluded from such 
Notification, as he had not qualified by obtaining the requisite number of 
marks. The candidate having applied for leave to appeal to Her Majesty 
in Council, held that Chapter 45 of the Civil Procedure Code had no appli- 
cation, and the matter was not one in which the High Court was concerned 
to grant or refuse leave to appeal to Her Majesty in Council.—9 Al. 163. 


The District Judge of Ghazipur re-called to his own file the proceedings 
in the execution of a decree which were pending in the Court of the Sub- 
ordinate Judge of Shahabad, and disallowed an application for the execu- 
tion of the decree which had been preferred to that Judge. The High Court, 
on appeal from the order of the District Judge, annulled his order ns void 
for want of jurisdiction, and remitted the case in order that the application 
might be disposed of on its merits, directing that the record of the case 
should be returned to the Subordinate Judge of Shahabad, On an appli- 
cation for leave to appeal to Her Majesty in Council from the order of the 
High Court, held that such order was in the nature of an interlocutory or- 
der, and was not one from which the High Court could or ought to grant 
leave toappeal to Her Majesty in Council.-2 Al. 65. 


Certain persons interested in an award applied under sec. 525 of the 
Civil Procedure Code to have it filed in Court. The Court made an order 
under sec. 526 “‘ that the claim of the plaintiffs be decreed.”’ The defend- 
ants appealed to the High Court from this ‘‘ decree.’”? The High Court held 
that the appeal would not lie; and suggested to the plaintiffs to apply to 
the lower Courts to give judgment according to the award, and a decree to 
follow it. Thereupon the plaintiffs made an application to the lower Court 
of the nature suggested, but styled it one for review of judgment, The 
lower Court granted the so-called review of judgment. The defendants ap- 
pealed from the order of the lower Court, contending that the ‘‘ review of 
judgment” had been improperly granted. On the 23rd June 1880, the High 
Court held that the order of the lower Court was not appealable, not being 
one passed on review of judgment, but on application to give judgment 
and decree in accordance with an award which had been filed in Court. 
The defendants appiied for leave to appeal to Her Majesty in Courcil from 
the order of the High Oourt on the 23rd June 1880. Held that such order 
was not a “final decree” within the meaning of sec. 595 (a) of the Civil 
Procedure Code, and therefore it was not appealable to Her Majesty in 
Gouncil,—4 Al. 238. 

Where the High Court reverses the decree of the Court below, and re- 
mands the case for re-trial on the merits, and for a new decree to be passed 
by the Court below, no appeal lies as a matter of right, under sec. 595 of 
the Code of Civil Procedure (Act XIV of 1882), to the Privy Council, al- 
beit the value of the subject-matter admittedly exceed Rs, 10,000, as such 
a decree of the High Court is not a final, but an interlocutory, decree. In 
such a case acertifitate should first be obtained under clause (c) vf the sec- 
tion that the caseisa fit one for appeal to Her Majesty in Council.—8 
Bom, 548. 
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anaes 596. In each of the cases mention- 
Valueof subject matter. 64 in clauses (a) and (8) of section 595, . 


the amount or value of the subject-matter of the suit in 
the Court of first instance must be ten thousand rupees or 
upwards, and the amount or value of the matter in dispute 
on appeal to Her Majesty in Council must be the same sum 


or upwards ; 

or the decree must involve, directly or indirectly, some 
claim or question to, or respecting, property of like amount 
or value ; 

and, where the decree ee from affirms the decision 
of the Court immediately below the Court passing such de- 
cree, the appeal must involve some substantial question of law. 

Wotes. 

A and B purchased the same properties, deriving the title through dif- 
ferent persons. The value of the properties with mesne-profits was over 
Rs. 10,000. B granted two patni-leases of the properties to different persons. 
A was, therefore, obliged to bring two suits for the recovery of the proper- 
ties, and the value of the subject-matter in each suit was less than Rs. 
10,000. Held that an appeal would lie to the Privy Council.—I. L. R,, 8 
Cal. 210. 

Civil Courts Act (Madras) III of 1873 does not control the construc- 
tion of Civil Procedure Code, sec. 596, and under that section the real mar- 
ket value of the matter in dispute is the test as to whether or not an appeal 
lies to the Privy Council.—15 Madr. 237, 

Where the issues in a case involved questions both of law and fact, and 
the Subordinate Judge had decided against the plaintiff on two issues of 
fact, sufficient for the disposal of the case, without trying the other issues, 
the High Court foand on those two issues substantially in favour of the 
plaintiff, but raised a further question of fact on the evidence, and decided 
that against him, coming finally to the same conclusion on the facts as the 
Subordinate Judge, though not agreeing with him on all his findings or in 
the reasons on which they were based. Held, on an application for leave to 
appeal to the Privy Council, that the High Court did not ‘“ affirm’’ the 
judgment of the lower Court within the meaning of sec. 596 of the Civil 
Procedure Code. Held, also, even assuming the judgment of the lower Court 
was affirmed by the High Court, that there were substantial questions of 
law in the case which entitled the plaintiff to appeal, notwithstanding that 
such questions might be immaterial to the decision of the case,—16 Cal. 287, 


See I. L. R., 3 Al. 633, noted under sec. 244; 9 Al. 93, noted under 
sec, 574. 
597.- Notwithstanding anything 
contained in section 595, 


no appeal shall lie to Her Majesty in Council from the 
judgment of one Judge of a High Court established under 
the twenty-fourth and twenty-fifth of Victoria, Chapter 104, 
of one Judge of a Division Court, or of two or more Judges 


Bar of certain appeals. 
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of such High Court, or of a Division Court constituted by two 
or more Judges of such High Court, wherever such Judges 
are equally divided in opinion, and do not amount in number 
to a majority of the whole of the Judges of the High Court 
at the time being ; 

and no appeal shall lie to Her Majesty in Council from 
any decree which, under section 586, is final. 


Note.—See I. L. R., 10 Cal, 814, noted under sec, 575: 


598. Whoever desires to appeal under this chapter to 
Application: 46) <Coutt Her Maj esty in Council must apply by 
whose decree complained plition to the Court whose decree is com- 
on plained of. 

Wotes. 

A on the 8th September 1885 filed his petition of appeal to Her Ma- 
jesty in Council against a decree obtained against him by Bon the 19th 
May 1885. On the llth September 1885 A’s attorney received for ap- 
proval from the Registrar the usual draft notice calling upon B to show 
cause why the case was not a fit and proper one for appeal to Her Majesty 
in Council; this draft notice was never returned as approved or otherwise 
to the Registrar, and on further steps were taken to prosecute the appeal. 
On the Ist April 1886 B applied to have the appeal struck off for want of 
prosecution. Held that he was entitled to the order.—I. L. R., 12 Cal. 658. 


See I. L. R., 15 Madr. 169, noted under sec. 12 of the Limitation Act. 


599. Such application must ordinarily be made with- 


Time within which ap- iN six months from the date of such 
plication must be made. decree. 


But if that period expires when the Court is closed, the 
application may be made on the day that the Court re-opens. 


600. Every petition under section 598 must statc the 
Certificate as to value or grounds of appeal, and pray for a certi- 
fitness. ficate, either that, as regards amount or 
value and nature, the case fulfils the requirements of seetion 
096, or that it is otherwise a fit one for appeal to Her Majes- 
ty in Council. 


Upon receipt of such petition, the Court may direct notice 
to be served on the opposite party to show cause why the 
said certificate should not be granted. 


Note. 

The Court may enlarge the time for making the deposit required by 
Civil Procedure Code, sec, 602, for cogent reasous under the rule in Burjore 
and Bhawani Pershad v. Mussumat Bhagana (UL. R., 111. A.,7;8,¢ 1. L. 
R., 10 Cal., 557), but those reasons must be such as would lead the Court to 
believe that the party was diligent in due time to be prepared to lodge the 
de posit within the limited period, and that he was prevented from doing so 
not owing to absence and the difficulty of getting funds, but owing to some 
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circumstances accidental or otherwise over which be hed no control or 
owing to mistake which the Court would consider not unreasonable or 
caused by negligence.—14 Madr. 391. 
Effect of refusal of cer- 601. If such certificate be refus- 
tifcate. ed, the petition shall be dismissed : 
Provided that, if the decree complained of be a final de- 
cree passed by a Court other than a High Court, the order 
refusing the certificate shall be appealable, ‘‘ within thirty 
days from the date of the order,’* to the High Court, to 
which the former Court is subordinate. 
Nore —See I. L. R., 15 Bom, 155, noted under sec. 595. 
602. If the certificate be granted, the applicant shall, 
Secarity and deposits re. Within six months from the date of the 
quired on grant of certii- decree complained of,or within six weeks 
oa from the grant of the certificate, which- 
ever is the later date, 
(a) give security for the costs of the respondent, and 
(6) deposit the amount required to defray the expense of 
translating, transcribing, indexing, and transmitting to Her 
Majesty in Council a correct copy of the whole record of the 
suit, except 
(1) formal cocuments directed to be excluded by any 
order of Her Majesty in Council in force for the time being ; 
(2) papers which the parties agree to exclude ; 


(3) accounts, or portions of accounts, which the officer 
empowered by the Court for that purpose considers unneces- 
sary, and which the parties have not specifically asked to be 
included, and 


(4) such other documents as the High Court may direct 
to be excluded ; ; 


and when the applicant prefers to print in India the copy 

of the record, except as aforesaid, he shall also, within the 

time mentioned in the first clause of this section, deposit the 

amount required to defray the expense of printing such copy. 
Notes. 

The time allowed by sec. 602 of the Civil Procedure Code for giving 
the security and making the deposit required by that section may be ex- 
tended.—I. L. R.., 6 Al. 250. 

The words in sec. 602 of Act X of 1877, relating to the time within 
which security is to be given, are directory only ; and although they are 
not to be departed from without cogent reason, the Court from which the 
appeal is preferred has the right of extending the time. In this case, the 
satisfactory explanation having been given of delay in giving security un- 

* See Act XII of 1891 (Repealing and Amending Act.) 
177 
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til after the time limited by the above section had expired, held that the 
Court had rightly exercised direction in extending the time. In the matter 
of the Petition of Soorjmukhi Koer (1. L. R., 5 Cal, 2) approved. The pat- 
ernal grandmother of a deceased village-shareholder, claiming to inherit in 
preference to his male collateral relations, the issue was fixed with the as- 
sent of the pleaders on both sides, whether the plaintiff, as a female, was ex- 
cluded from inheriting by the custom of the family or tribe. Held that 
this was substantially a question of fact, and that on the evidence, which 
included the village wajib-ul-arz, the customary exclusion of females was 
not proved.—10 Cal. 557; L. R., 11, A, 7. 
See I. L. R., 14 Madr. 391, noted under sec. 600. 
603. When such security has been completed, and de- 
Admission of appealand posit made to the satisfaction of the 


procedure thereon. Court, the Court may 


declare the appeal admitted, and 
give notice thereof to the respondent, and shall then 

(c) transmit to Her Majesty in Council, under the seal 
of the Court, a correct copy of the said record, except as 
aforesaid, and ; 

(d) give to either party one or more authenticated copies 
of any of the papers in the suit on his applying therefor, and 
paying the reasonable expenses incurred in preparing them. 

604. At any time before the admission of the ap- 

Revocation of acceptance peal, the Court may, upon cause shown, 
of security. revoke the acceptance of any such secu- 
rity, and make further directions thereon. 

605. If at any time after the admission of the appeal, but 

Power to order further before the transmission of the copy of 
security or payment. the record, except as aforesaid, to Her 
Majesty in Council, such security appears inadequate, 

or further payment is required for the purpose of trans- 
lating, transcribing, printing, indexing, or transmitting the 
copy of the record, except as aforesaid, 

the Court may order the appellant to furnish, within a 
time to be fixed by the Court, other and sufficient security, 
or to make, within like time, the required payment. 

Effect of failure to com- 606. If the appellant fail to com- 
ply with order. ply with such order, the proceedings 
shall be stayed, 

and the appeal shall not proceed without an order in this 
behalf of Her Majesty in Council, 

and in the meantime execution of the decree appealed 
against shall not be stayed. 
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60'7. When the copy of the record, oes as aforesaid, 

Refund of balance of dew has been transmitted to Her Majesty in 
posit. Council, the appellant may obtain a re- 
fund of the balance (if any) of the amount which he has de- 
posited under section 602. 

608. Notwithstanding the admission of any appeal un- 
Powers of Court pending er this chapter, the decree appeale 
appeal. against shall be unconditionally enfor- 
ced, unless the Court admitting the appeal otherwise directs. 

But the Court may, if it thinks fit, on any special cause 
shown by any party interested in the suit, or otherwise ap- 
pearing to the Court, 

(a) impound any moveable property in dispute or any 
part thereof, or 

(6) allow the decree appealed against to be enforced, 
taking such security from the respondent as the Court thinks 
fit for the due performance of any order which Her Majesty 
in Council may make on the appeal, or 

(c) stay the execution of the decree appealed against, 
taking such security from the appellant as the Court thinks 
fit for the due performance of the decree appealed against, 
or of any order which Her Majesty in Council may make on 
the appeal, or 

(d) place any party seeking the assistance of the Court 
under such conditions, or give such other direction respect- 
ing the subject-matter of the appeal, as it thinks fit. 


609. If, at any time during the pendency of the appeal, 
Increase of security found the security so furnished by either party 
inadequate. appears inadequate, the Court may, on 
the application of the other party, require further security. 

In default of such further security being furnished as re- 
quired by the Court, if the original security was furnished by 
the appellant, the Court may, on the application of the res- 
pondent, issue execution of the decree appealed against as if 
the appellant had furnished no such security. 

And, if the original security was furnished by the res- 
pondent, the Court shall, so far as may be practicable, stay 
all further execution of the decree, and restore the parties to. 
the position in which they respectively were when the secu- 
rity which appears inadequate was furnished, or give such 
direction respecting the subject matter of the appeal as it 
thinks fit. 
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610. Whoever desires to enforce or to obtain execu- 

toenforceor- tion of any order of Her Majesty in 

ders of Queen in Council. Council shall apply by petition, accom- 

panied by a certified copy of the decree or order made in ap- 

peal and sought to be enforced or executed, to the Court from 
which theappeal to Her Majesty was preferred. ; 


Such Court shall transmit the order of Her Majesty to 
the Court which made the first decree appealed from, or to 
such other Court as Her Majesty by her said order may direct, 
and shall (upon the application of either party) give such 
directions as may be required for the enforcement or execu- 
tion of the same; and the Court to which the said order is so 
transmitted shall enforce or execute it accordingly, in the 
manner and according to the rules applicable to the execution 
of its original decrees. 


In so far as the order awards costs to the respondent, it 
may be executed against a surety therefor, to the extent to 
which he has rendered himself liable in the same manner as it 
may be executed against the appellant. * 


Provided that such notice in writing as the Court in each 
case thinks sufficient has been given to the surety :* 


When any moneys expressed to be payable in British cur- 
rency are payable in India under such order, the amount so 
payable shall be estimated according to the rate of exchange 
for the time being fixed by the Secretary of State for India 
in Council, with the concurrence of the Lords Com missioners 
of Her Majesty’s Treasury, for the adjustment of financial 
transactions between the imperial and the Indian Govern- 


ments. 
Notes. 


A party to a suitinan Appellate Court, who had obtained leave to ap- 
peal from its decree to Her Majesty in Council, petitioned for the order of 
the latter staying execution of interlocutory orders made in execution of 
such decree, and directing payment by the petitioner to the opposite party 
of large sums without security taken for their repayment in the event of 
the decree being reversed. This accompanied a petition for special leave 
to appeal against those orders. The latter was granted, but it not being 
competent to the judicial Committee to make any order as to the stay of 
execution, an intimation was made by it to the Court below that it appear- 
ed to be the reasonable course that the opposite party should not, pending 
the appeal, be put into possession of the large sumsin dispute. The intima- 
tion being made, the petitioner might apply to the Court below for the dae 
security of all money paid into the treasury in obedience to the decree. 


* This para has been inserted by the Civil Procedure Code Amendment Act (VII 
of 1888), sec. 68. 
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Sidhee Nazur Ali Khan v. Oojoodhyaram Khan, 10 Moore’s I, A., 322, and 
Zeraitool Batool v. Hosseinee Begum, 10 Moore’s I. A., 196, 1eferred to.— 
I, L. R., 14 Cal. 290. 

_. Before a decree-holder in the District Court can obtain execution of 
a decree which has been affirmed by the Privy Council, he must produce, 
on the application for execution, a certified copy of the order passed by Her 
Majesty in Conucil,—5 Cal. 329. 

The provisions of Act X of 1877, sec. 610, are not to be construed as 
restricting the onlyadmissible evidence of an order of Her Majesty in Council 
to acertified copy, on an application for execution made under that section. 
They must be read as directory, having the object that proper information 
regarding the order shall be supplied to the Courts in India. Where the 
original order (given, according to the practice in England, to the success- 
ful party, or to one of such parties) had not been filed in the High Court, 
80 as to enable the proper officer to supply a certified copy, held that a copy, 
though not certified by him, might accompany a petition for execution 
under sec, 610,—9 Cal. 482. 

A decree obtained on appeal of certain defendants in the High Court 
was appeuled to the Privy Council by one only of the two plaintiffs te the 
suit, and the decision of the High Court was reversed ; the plaintiff who 
had appealed assigned her share iu the order of the Privy Council to one 
of the defendants, and delivered him the certified copy of the decree made 
in the Privy Council. The plaintiff who had not appealed to the Privy 
Council applied to the High Court for leave to transmit the order to the 
Court of first instance for execution of the share decreed to him, but, on ac- 
count of the assignment above-mentioned, was unable to produce the cer- 
tified copy of the decree of the Privy Council, The Judge presiding over 
the Privy Council Department inthe High Court held that the production 
of a certified copy of the order of the Privy Council was excusable under 
the circumstances, but refused the application, on the ground that the de- 
cree of the Court of first instance, which was affirmed by the Privy 
Council, could only be executed as a whole, and not partly by one of the 
plaintiff. Held on appeal per Garru, C. J.—That the duties of a Judge in 
dealing with the meaniny of decrees of the Privy Council are purely 
ministerial, and that any order made in such ministerial capacity could not 
be considered a judgment, aud could not, therefore, be made the subject of 
an appeal to a Bench of the High Court under sec. 15 of the Charter. Per 
Wauire and Mirrur, J, J.—An order of a Judge presiding over the Privy 
Council Department in the High Court, rejecting an application for execu- 
tion, is a final order, and is a judgment within the meaning of sec. 15 of the 
Charter, and is therefore appealable.—6€6 Cal. 594. 

See I. L. R., 2 Al, 604, noted under sec. 253; 15 Madr. 203, noted 
under sec, 211. 


611. The orders made by the Court which enforces or 
Appeal against order res executes the order of Her Majesty in 
lating ‘to execution. Council, relating to such enforcement or 
execution, shall be appealable in the same manner and subject 
to the same rules as the orders of such Court relating to the 
enforcement or execution of its own decrees. ' 
612. The High Court may, from time to time, make rules 
Power to make rules. consistent with this Act to regulate— 
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(a) the service of notices under section 600 ; 

(>) the grant or refusal of certificates, under sections 601 
and 602, by Courts of final appellate jurisdiction subordinate 
to the High Court ; 

(c) the amount and nature of the security required under 
sections 602, 605, and 609 ; 

(@) the testing of such security ; 

(e) the estimate of the cost of transcribing the record ; 

(7) the preparation, examination, and certifying of such 
transcript ; 

(g) the revision and authentication of translations ; 

(h) the preparation of indices to transcripts of records, 
and of lists of the papers not included therein ; 


(2) the recovery of costs incurred in British India in con- 
nection with appeals to Her Majesty in Council ; 


and all other matters connected with the enforcement of 
this chapter. 

All such rules shall be published in the local official 
Gazette, and shall thereupon have the 
force of law in the High Court and the 
Courts of final appellate jurisdiction subordinate thereto. 


613. All rules heretofore made and published by any 
Legalization of existing High Court relating to appeal to Her 
roles, Majesty in Council, and in force im- 
mediately before the passing of this Act, shall, so far as they 
are consistent with this Act, be deemed to have been made 
and published hereunder. 


614. In sections 595 and 612, the expression ‘«* High 
Court’’ shall be deemed to include also 
the Recorder of Rangoon, but not so as 
to empower him to make rules binding on Courts other than 
his own Court. 


615. The rules and restrictions referred to in Bengal 

__ of Bonga) Jtegulation IIE of 1828, section IV, 

III of 1828, Clause jth, shall be deemed to be the 

coupes rules and restrictions applicable to ap- 

peals under this Code from the decisions of the High Court 
of Judicature at Fort William in Bengal. 


Baving of Her Majesty's 616. Nothing herein contained shall 
pleasure. be understood— 


Publication of rules. 


Recorder of Rangoon. 
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(a) to bar the full and unqualified exercise of Her 
Majesty’s pleasure in receiving or rejecting appeals to Her 
Majesty in Council, or otherwise howsoever, or 


(6) to interfere with any rulesmade by the Judicial Com- 
and of rules for conduct | 4™Mittee of the Privy Council, and for the 
of business before Judicial time being in force, for the presentation 
omaeeitver: of appeals to Her Majesty in Council, 
or their conduct before the said Judicial Committee. 
And nothing in this chapter applies to any matter of cri- 
minal or admiralty of vice-admiralty jurisdiction, or to ap- 
peals from orders and decrees of Prize Courts. 


PART VII. 


CHAPTER XLVI. 
Or REFERENCE TO AND REVISION BY THE HicH Court. 


61'7. If, before or on the hearingof a suit or an appeal 
Reference of question to in which the decree is final, or if, in the 
High Court. execution of any such decree, any ques- 
tion of law or usage having the force of law, or the construc- 
tion of a document, which construction may affect the merits, 
arises, on which the Court trying the suit or appeal, or exe- 
cuting the decree, entertains reasonable doubt, the Court 
may, either of its own motion or on the application of any 
of the parties, draw up a statement of the facts of the case 
and the point on which doubt is entertained, and refer such 
statement with its own opinion on the point for the decision 
of the High Court. 
Notes. 
This section applies to Provincial Small Cause Courts. 


It is only when a matter cannot come before the High Court as a Court 
of Appeal that a reference can be made under sec. 617 of the Civil Proce- 
dure Code (Act X. of 1877) —7 C. L. B., 144. 


Seo. 617 of the Civil Procedure Code (Act XIV of 1882) does not autho- 
rize a reference, except on a point arising in a litigation between parties in 
& suit or appeal, or in a matter wherein the Court is called on to adjudi- 
cate, that is, to pronounce on the opposite pretensions of contending parties. 
A pleader was fined Rs, 25 by a Second-class Subordinate Judge for re- 
fusing to act on behalf of his client after receipt of retaining fee. On ap- 
peal, the District Judge referred the matter to the High Court under sec, 
617 of the Code of Civil Procedure (Act XIV. of 1882.) Held that the in- 
quiry into the pleader’s professional conduct was of a disciplinary, and not 
litigious character. The fact that an appeal lay from the Subordiiste 
Judge to the District Judge did not make it litigious. In such an inquiry 
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no reference could properly be made under sec. 617 of Act XIV. of 1882.— 
I. L. R., 12 Bom, 78. 

The High Court has no power to review a judgment passed by it on ® 
reference from a Subordinate Judge with Small Canse Court powers, Clause 
(c) of sec. 623 of Act XIV of 1882, allows of a review of judgment on a re- 
ference only from a Court of Small Causes. The judgment of the High 
Court in such & case is not a decree or order within the meaning of clause 
(b) of the section, but is simply a statement of the grounds, in conformity 
with which the lower Court is to dispose of the case, as provided by sec. 
619.—10 Bom. 68. 

A Mansif, being of opinion that he had no jurisdiction to entertain a 
particular suit, made an order returning the plaint for presentation to the 
proper Court. An appeal was preferred under sec, 588 of the Civil Pro- 
cedure Code, to the District Judge, who, entertaining doubts upon the ques- 
tion of jurisdiction, referred the matter to the High Court, under sec, 617: 
— Held that, inasmuch as the order of the Munsif was not a final decree in 
the suit, and any order of the Judge in appeal disposing of the plea of juris- 
diction would not amount toa ‘final’? decree within the meaning of sec. 
617 the High Court had not jurisdiction to entertain the reference.—?7 
Al. 815. 

Where A, under the terms of a will, although not expressly appointed 
an executor, was directed to receive and pay the testator’s debts, and to 
get in and distribute his personal estate: Held that A must be taken to have 
been appointed under the will an executor by implication. In the goods 
of Baylis (L. R., 1 P. M. 21) followed. The order made by a District Judge 
on an application for probate, not being a final order, cannot be referred for 
the opinion of the High Court under sec. 617 of the Code of Civil Proce- 
dure. But the Court will, under certain circumstances, entertain such an 
application, as a Court of concurrent jurisdiction, under sec, 264 of the 

Indian Succession Act.—5 Cal. 756; 7 C. Ll. R., 228. 


618. The Court may either stay the proceedings o1 
Court may pass decree Proceed in the case notwithstanding 
contingent apon opinion of such reference, and may pass a decrex 
ee ac or order contingent upon the opinion o 
the High Court on the point referred 
but no execution shall be issued, property sold, or perso1 
imprisoned, in any case in which such reference is mad 
until the receipt of a copy of the judgmentof the High Cour 
upon such reference. 
Nore, —This section applies to Provincial Small Cause Courts, 


619. The High Court shall hear the parties to the cas 
Jndgment of High Court 10 which the reference is made, in perso 
to be transmitted, andcase or by their respective pleaders, and sha 
aienosed: Of saecordingly: decide the point so referred, and sha 
transmit a copy of its judgment, under the signature of tl 
Registrar, to the Court by which the reference was made 
and such Court shall, on the receipt thereof, proceed to di 
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pose of the case in conformity with the decision of the High 
Court. 


Nore.—This section applies to Provincial Small Cause Courts. 


Costs of raference to 620. Costs (if any ) consequent on 
High Court. a reference for the opinion of the High 
Court shall be costs in the case. 
Weote. 


This section applies to Provincial Small Cause Courts. 

Under sec. 620 of the Civil Procedure Code the costs of a reference to 
the High Court cannot be dealt with separately, but must be dealt with 
when awarding the costs of the suit. They are, however, in the discretion 
of the Coart, and need not necessarily follow the event of the suit.—I. L. 
R., 15 Cal. 507. 2 


621. When a case is referred to the High Court under 
Powenta citer. ee. Ga this chapter, the High Court may re- 
crees of Court makingre- turn the case for amendment, and may 
Seven Ce: alter, cancel, or set aside any decree or 
order which the Court making the reference has passed in 
the case out of which the reference arose, and make such 
order as it thinks fit. 


Nore.—This section applies to Provincial Small Cause Courts. 


622. The High Court may call for the record of any 
Power to call for record Case in which mY? appeal lies to the 
“i gel not appealable to High Court, if the Court by which the 
ee es case was decided appears to have ex- 
ersied a jurisdiction not vested in it by law, or to have failed 
to exercise a jurisdiction so vested, or to have acted in the 
exercise of its jurisdiction “illegally or’ with material irre- 
gularity ; and may pass such order in the case as the High 
Court thinks fit. 
Notes. 

This section applies to Provincial Smal] Cause Courts. 

Where an appeal preferred tothe District Court against an order re- 
fusing an application for execution of a decree for costs was allowed, the 
High Court, on a second appeal being instituted, held that no appeal lay 
either to the District Court or to the High Court, but entertained the 
matter under sec, 622 of the Civil Procedure Code, and upheld the order 
of the District Court.—6 C. L. R., 234. 

It is only on the application of a party interested that the High Court 
can act as a Court of Revision under sev. 622 0f the Civil Procedure Code. 
Accordingly, where a Munsif, considering that the Subordinate Judge had 
acted without jurisdiction in setting aside, on appeal, certain orders made 
by him, brought the matter to the knowiedge of the District Judge, who 
took the same view, and the latter referred the case to the High Court un- 


der that section, it was held that the Court had no power to interfere.—7 
C, L, R., 191. 
178 
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In a suit instituted upon a ten-rupee stamp foran account, the removal 
of the original trustee and the appointment of a new trustee, where the 
value of the trust-property was 5 lakhs of rupees, the Court below direct- 
ed that the stamp should be calculated upon the value of the trust- property, 
and ordered that the deficiency should be made up within a particular time. 
Before the time expired, a rule was obtained from the High Court under sec. 
622 of the Civil Procedure Code toshow cause why the order should not be 
set aside. Held that the rule must be discharged, inasmuch as if the suit 
had been dismissed on the expiration of the time limited, on the ground that 
the relief was not properly valued, there would have been an appeal.—12 


Cc. L, BR., 148. 


A Court that has decided a suit over which it had jurisdiction cannot, 
only on the ground that it has arrived at a wrong decision, be said to have 
exercised its jurisdiction illegally, or with material irregularity, within the 
meaning of sec. 622 of Act X. of 1877, as amended by sec. 92 of Act XII 
of 1879.—I. L. R., 11 Cal. 6; L. R., 111. A., 237. 


In 1862 a suit for mesne-profits was brought against certain persons as 
being the heirs of one Romanath Lahiry, deceased, among whom were his 
widow and two infant sons. During the pendency of this suit the two in- 
fant sons died ; and the widow was made a defendant as representing the 
estate of her deceased sons, The suit was decreed in favour of the plaintiffs 
in 1875 ; and on the plaintiffs applying for execution, the widow objected 
that 5-15th of the properties against which execution was sought was the 
property of her adopted son, whom she alleged to have adopted in 1874 ; the 
adopted son was not made a party to the suit ; this objection was overruled, 
but the same objection was taken by the adopted son through his natural 
father as his guardian and next friend, and the Court released the 5-16th 
share from attachment, and allowed the objection. Against this order some 
of the plaintiffs appealed, but pending the appeal another of the plaintiffs 
applied to the High Court under sec. 622 of the Code of Civil Precedure to 
have the order set aside. The Court whilst refusing to interfere with the 
order, inasmuch as there appeared to be no material irregularity therein, 
pointed out to the lower Court that the decree of 1875 having been obtain- 
ed on account of a debt of Romanath Lahiry’s, and being against the widow 
as representing her husband’s (Romanath’s) estate, the estate would be 
answerable for the debt, whether the widow or the adopted son represented 
the estate, supposing the decree to have been properly obtained. The prin- 
ple in Ishan Chunder Mitter v. Buksh Ali Soudagur (Marsh. °$!4) followed. 
—l1l1 Cal. 45. 

A merely erroneous construction of the provisions of an Act is not a 
ground for relief under sec. 622 of the Civil Procedure Code. M, J. institut- 
ed an interpleader-suit against two rival claimants, N and A, in respect of a 
sum of Rs.20,000.R subsequently claimed a portion of the money,and appli- 
ed to be made a party to the suit ; but was opposed by M. J. and N. The Sub- 
ordinate Judge refused the application on the ground that, though it was 
probably madc under sec. 32 of the Civil Procedure Code, R’s right or claim 
not having been admitted by the plaintiff, nor asserted to his knowledge, 
she was not a necessary party under the special provisions of ch. 33 of the 
Civil Procedure Code, and referred her to a regular suit. Held that the 
order, though based upon an erroneous construction of the provisions of sec. 
82 of the Code, did not come within the scope of sec, 622, inasmuch as it 
could not be said that the Subordinate Judge had failed to exercise a juris- 
diction vested in him by law.—13 Cal]. 90. 
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The words, ‘‘a material irregularity,’ sec. 622 of the Code of Civil 
Procedure, include an irregularity of procedure materially affecting the 
merits of the case, An application of a section of the Code to a case to 
which it does not apply is a material irregularity within the meaning of the 
ee tons Magni Ram v. Jiwa Lal(1. L. R., 7 Al. 336) observed on.—13 Cal. 

Sec. 622 of the Code is one of very limited operation ; and where a lower 
Court has jurisdiction to decide a question of law or fact, the High Court 
has no power to interfere on revision with the decision on those questions 
Amir Hassan Khan v. Sheo Baksh Singh (I. L. R., 11 Cal. 6) followed.— 
15 Cal. 446. 

A decision by the judgment of a competent Court, whether right or 
wrong, which by lawis final and without appeal, where the Court has not 
acted in the exercise of its jurisdiction illegally, or with material irregu- 
larity, Cannot be set aside under sec. 622 of the Civil Procedure Code,—16 
Cal. 749. 

Where a Court, professing to act under see. 31I of the Code of Civil 
Procedure, set aside asale in execution of a decree without proof of sub- 
stantial injury having been suffered by the applicant, held that such order 
was passed without jurisdiction within the meaning of sec. 622 of the said 
Code.—9 Madr. 145. 

A Small Cause Court, which had jurisdiction under Act XI, of 1865 
to entertain suits for rent only where the claim was founded on contract, 
erroneously assumed that a sub-tenant, by entering on land with notice 
that his lessor was bound to pay rent to the landlord, became liable by an 
implied contract to pay rent to the landlord, and passed a decree against 
the sub-tenant for the rent in arrears, Held that, under sec. 622 of the Code 
of Civil Procedure, the High Court had power to set aside the decree. Amir 
Hassan Khan v. Sheo Baksh Sing (I. Li. R., 11 Cal. 6) discussed and _ ex- 
plained.—11 Madr. 220. 

In a suit to recovera debt incurred by the deceased father of a Hindu 
family, the District Judge gave a personal decree against the sons of the 
debtor, of whom two were minors. Held that, under sec. 622 of the Code of 
Civil Procedure, the decree against the minors should be reversed, but that 
the Court has no power to revise the decree against the other defendants. 
—11 Madr. 303. 

A District Munsif huving dismissed a suit, plaintiff appealed to the 
District Court, and, at the same time, applied to the Court toallow him to 
withdraw his suit with permission to bring a fresh suit on the same cause 
of action. The District Court granted the application without assigning 
any reasons for its order. Held, under sec. 622 of the Code of Civil Proce- 
dure, that the District Court had acted with material irregularity.—11 
Madr. 322, _ 

The parties to a suit having referred the matters in dispute between 
them to arbitration, the arbitrators, without being specially authorized to 
decide the question of costs, included in the award a direction that the de- 
fendant should pay the costs of the plaintiff. On the application of the 
plaintiff the Subordinate Judge under sec. 526 of the Civil Procedure Code 
(Act XIV. of 1882) ordered the award to be filed, holding that the arbitra- 
tors had, as such, an implied power to deal with the costs, The defendant 
applied tothe High Court, under its extraordinary jurisdiction praying 
that the record of the case might be sent for, and the order of the Subordt-. 
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nate Judge set aside. Held thatthe arbitrators had no implied power to 
deal with the question of costs, and that, on the defendant’s objection, the 
Sabordinate Judge should have refused to file the award. Under the cir- 
cumstances, the High Court, instead of setting aside the order to file the 
award directed the awurd to stand gcod, except so far as it awarded costs, 
and that the decree should be drawn in accordance with it, as it would be 
if 1t contained no direction as to costs, In any case where there is a dis- 
regard of the law amounting touan cxcess of jurisdiction, or a perversion 
of the purposes of the Legislature, the High Court will interfere under its 
extraordinary jurisdiction where no other remedy is available.—9 Bom. 82. 


. A wrong decision on a question of res-judicata is not a subject for the 
interference of the High Court under sec. 622 of the Code of Civil Proce- 
dare (Act XIV. of 1882.)—9 Bom. 432. 


The plaintiffs obtained a decree in the Court of a Second-class Sub- 
ordinate Judge for a sum less than Rs. 5,000, which, with accumulations 
of interest, subsequently exceeded Rs. 5,000. The plaintiffs applied in exe- 
cution to recover the total amount. The application was rejected by the 
Subordinate Judge, on the groand that the Court had no jurisdiction under 
sec. 24 0f Act XIV. of 1869. On appeal, the District Judge made an 
erder confirming the decision of the Subordinate Judge. The plaintiffs 
filed a second appeal inthe High Court. Held that no second appeal 
lay to the High Court from such an order; but, as the Subordinate Judge 
was wrong in refusing to exercise his jurisdiction, the High Court would 
give relief underthe extraordinary jurisdiction conferred by sec. 622 of the 
Civil Procedure Code (Act XIV.of 1882). The subject-matter of the suit 
was within the jurisdiction of the S ubordinate Judge, and his jurisdiction 
continued, whatever might be the result of the suit, in all such matters in 
the suit as were within his cognizance, amongst which were matters in exe- 
cution inthe suit. Tbe mere circumstance that the amount actually due by 
process of accumulation exceeded Rs. 5,000 could not oust him from the 
jurisdiction he hitherto had over the suit.—10 Bom. 200. 


On the 29th November 1886, this suit was filed on “pnd, dated the 
29th November 1881, payable in two years. The Sump, tinate Judge 
dismissed it as time-barred, being of opinion that th agains® Of action 
had accrued on the 28th November 1683. Against this ,¢ estat, the plain- 
tiff applied to the High Court under sec. 622 of the Coug gon ~ vil Proce- 
dure (Act XIV of 1882). Held, reversing the decision of wwe Subordinate 
Judge, that the suit was not barred by time, the cause of action having 
accrued on the 29th November 1883, that is, the day of the month corres- 
ponding with the day on which the bond was dated. Held, further, that 
the decision of the Subordinate Judge being probably wrong and illegal, 
the High Court had jurisdiction to exercise its revisional powers under aec. 
622 of the Code of Civil Procedure (Act XIV. of 1882). Where a Court, 
with a fnoll and correct apprehension of the questions which it is necessary 
for it to decide in any case, errs, in law or in fact, in its decision of any 
such questions with which it has jurisdiction to deal, its errors can only be 
corrected in due course of appeal; and where no appeal is permissible there 
is no remedy under sec, 622 of the Code, or under the provisions of sec, 15 
of Stat. 24 & 26 Vic., o, 104, whatever remedy there may be, in the Bombay 
Presidency, undercl. 2 of sec, 5 of Reg. II. of 1827. But it is otherwise in 
any case where the Court, haviug a mistaken and wrong apprehension of 
the questions at issue, proceeds to determine an issue which does not really 

in the case, and bases its decision of the case on its determination of 
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that issue. If it does so, it acts with material irregularity in the exercise of 
its jurisdiction.—12 Bom, 617. 


The defendant contracted to sell to the plaintiffs a quantity of rape- 
seed, April—May delivery. On the 23rd of April the defendant endorsed 
over to the plaintiffs a delivery-order for the seed given him by Messrs.jL,M, 
& Co., which plaintiffs presented to Messrs, L. M. & Co. on the 26th April, 
aud on three or four subsequent occasions, Messrs, L. M. & Co, refused to 
deliver, on the ground that they had till the 3lst May for delivery. On the 
15th May, Messrs. L, M. & Co, failed, and then, but not before, plaintiffs 
informed the defendant that they had not had delivery from Messrs. L, M. 
& Co,, and demanded it of him. The defendant failing to deliver, the plain- 
tiff sued for damages as of the 31st May. The learned Judge of the Small 
Cause Court, on this statement of facts, and before evidence was gone into, 
ruled that the damages were assessable as of the 25th April, on which day 
it was admitted the market-rate was as high or higher than the contract 
rate. The plaintiffs on this ruling, without going into their case further, 
accepted judgment for nominal damages, and took out a rule for a new 
trial, on the ground that the Judge was in error in assigning the 25th 
April, and not the 3lst May, as the date which ruled the question of 
damages. On the argument of the rnle the Full Court decided against the 
plaintiffs, not on this point, which they did not decide one way or the other, 
but on another point altogether, viz, that plaintiffs ought to have given 
defendant notice of Messrs, lL. M. & Co.’s refusal to give delivery on the 
25th April, and, not having done so, could not call on the defendant to de- 
liver. The plaintiffs now moved the High Court, under sec. 622 of the 
Civil Procedure Code (Act XIV. of 1882), to set aside the order of the Full 
Court of the Small Cause Court as one which at the stage of the proceed- 
ings that Court had no right to make. Held that, in making the order in 
question under the circumstances of the case, and the state of the record, 
the Full Court had acted with material irregularity within the meaning of 
sec. 622 of the Civil Procedure Code, and that the case must be remanded 
to be dealt with according to law.—13 Kom, 642. 


Where a Court has no inherent jurisdiction over the subject-matter 
of a suit, the parties cannot by their mutual consent give it jurisdittion. A 
suit of a nature cognizablej by a Court of Small Causes alone was brought 
in the Court of a Joint Subordinate Judge. The defendant objected to the 
jurisdiction of the Court, but his objection was overruled. The suit was, 
however, dismissed on the merits. In appeal before the District Judge, 
the defendant did not renew the plea of want of jurisdiction. The District 
Judge reversed the decree of the Subordinate Judge, and awarded the 
plaintiff’s claim. The defendant thereupon applied to the High Court under 
sec, 622 of the Code of Civil Procedure (Act XIV. of 1882). Held that both 
the lower Courts had no jurisdiction to deal with the suit, The mere cir- 
cunistance that the defendant did not raise the pleaof want of jurisdiction 
in the Appellate Court did not clothe the Court with a jurisdiction not 
given to it by law,—13 Bom. 650, 


In a suit to enforce the right of pre-emption in respect of a usufractuary 
mortgage of immoveable property, the plaintiffs alleged that the consider- 
ation-money was less than that stated in the mortgaged-deed. The Court 
of first instangs gave the plaintiffs a decree for possession of the property, 
on payment of an ameunt less than that mentioned in the deed, and this 
decree was affirmed.on appeal. The mortgagees appealed to the High Court 
on the following grounds: “ (1) Because it was for the respondents to prove 
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that any portion of the consideration was not paid. (2) Because the lower 
Court has not considered the evidence of the appellants. (3) Because the 
finding of the lower Court is based on conjecture.” Held, on the question 
whether such grounds, not beiug grounds on which a second appeal is al- 
lowed by ch. 42 of the Civil Procedure Code, the appeal should not proceed 
rather under ch. 46, sec. 622 of that Code that the appeal could not pro- 
ceed under sec. 622 of the Civil Procedure Code in consequence of the de- 
cision of the Privy Council in Amir Hassan Khan v. Sheo Baksh Singh 
(I. L. R., 11 Cal. 6 (that only questions relating to the jurisdiction of the 
Court could be entertained under that section.—7 Al. 336. 


Where property had been attached in execution of a decree, held that 
the date on which the property was attached, and not the date of the sale 
in execution, being the date of executing the first process for enforcing the 
decree, was the date from which limitation should be computed under art. 
164, sch. 2o0f Act XV, of 1877. Pachu v. Jaikishen (Weekly Notes, 1884, 
p. 322) referred to. A Court which admits an application to set aside a 
decree ez-parie after the true period of limitation has expired acts in the 
exercise of its jurisdiction illegally and with material irregularity within 
the meaning of sec, 622 of the Civil Procedure Code, and such action may 
therefore be made the subject of revision by the High Court under that 
section. Amir Hassan Khan v. Sheo Baksh Singh (I. L. BR, 11 Cal. 6) and 
Magni Ram v. Jiwa Lal (I. L. R., 7 Al. 336) commented on by Maumoopn, J. 
Per Maumoop, J.—The term “jurisdiction”? as used by their Lordships of 
the Privy Council in Amir Hassan Khan v, Sbheo Baksh Singh (I. L. R., 11 
Cal. 6) must be understood in its broad legal sense, signifying the power of 
administering justice according to the means which the law has provided, 
and subject to the limitations imposed by the law upon the judicial autho- 
rity.—7 Al. 346. 


A decree of the High Court, giving possession of certain shares in a 
Bank to the plaintiff RB, was reversed on appeal by the Privy Council. The 
defendant then applied to the Court of first instance to order restitation 
of the shares, which had been realized by the plaintiff. Upon being or- 
dered to produce the shares, R made an application to the Court, pro- 
fessedly under sec. 244 of the Civil Procedure Code, in which he alleg- 
ed that, pending the appeal to the Privy Council, he had transferred the 
shares to G, his counsel in the case, who had failed to restore them, and he 
prayed “ that the said person might be brought upon the record, and that 
execution for recovery of the said shares might be given against him.” The 
Court passed an order upon this application, calling on G to show cause 
why he should not be called upon to restore the shares, made over to him 
by R, and he thereupon filed an answer denying that he was the custodian 
of the shares, and alleging that he was their purchaser for value. The 
Court passed anvorder directing that G’s name should be placed on the re- 
cord, so that the decree might be executed against him. Held that the 
question being one between two judgment-debtors, inser se, and not between 
the parties arrayed against each other as decree- holders of the one part, and 
judgment debtors or their representatives of the other, the provisions of sec. 
244, of the Civil Procedure Code were not applicable to the case; that G 
could not be regarded as “ representative” of B, within the meaning of that 
section ; that the application by R was meant to be and gctually was one 
praying that, in respect of the scrip, restitution of which was being enforc- 
ed against him, the person to whom some interest in it, more or less, had 
come pending the snit, might, in addition to himself, in so far as such in- 
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terest had passed from him, be brought under the operation of the execution- 
proceeding ; that this was an application under sec. 372 of the Civil Proce- 
dure Code; and the order passed on it, being appealable under sec. 588 (21), 
was not open to revision by the High Court under sec. 622,—7 Al. 681. 

Under sec, 3 of the Bengal Minors Act (XL of 1858), the Civil Court 
has no power to refuse to admit a person who has obtained a certificate of 
administration under the Act to defend a suit on the minor’s behalf as 
guardian of such minor. Where a Subordinate Judge had sv acted, held 
that the High Court had no power to revise his order under sec. 622 of the 
Civil Procedure Code.—7 Al. 914. 

A suit was instituted in the Court of a Munsif to recover from the de- 
fendants a sum of Rs. 49, being the amount due under a bond, and which 
the plaintiff alleged bad been recovered on her account by one of the de- 
fendants from the obligor. The Munsif, being of opinion that the determi- 
nation of the plaintifi’s right to the bond involved the question of her heir- 
ship to the estate of a certain deceased person, and that consequently the 
case before him raised a question affecting the title to property exceeding 
Rs. 1,000 in value, held that ne had no jurisdiction to entertain the suit, 
and accordingly returned the plaint for presentation to the proper Court 
under sec. 57 of the Civil Procedure Code. Held by the Full Bench that the 
Munsif had acted upon an erroneous view, as the only subject-matter of 
the suit was the Rs. 49; that he had consequently failed to exercise juris- 
diction vested in him, and the High Court was therefore competent to revise 
his order under sec. 622 of the Civil Procedure Code, The result of Amir 
Hassan v. Sheo Baksh Singh I. lL. R., 11 Cal 6) and Magni Ram v. Jiwa 
Lal (1. L. R., 7 Al. 336) is that the questions to which sec. 622 of the Civil 
Procedure Code applies are questions of jurisdiction only. The meaning 
of the decision of the Privy Council in the former case is that, if the Court 
has jorisdiction to hear and determine a suit, it has jurisdiction to hear and 
determine all questions which arise in it, either of fact or law, and that the 
High Court has no jurisdiction under sec. 622 to inquire into the correct- 
neas of its view of the law, or the soundness of its findings as to facts; but 
that, when no appeal is provided, its decision on questions of both kinds is 
final. Per Straicur and TyrRReE i, JJ.—Cls. a and b of sec. 584, specifying the 
grounds on which a second appeal lies tothe High Court, embody what sec. 
622 refers to in the word “‘illegally ;” that is tosay, to cases where the Court 
below has, in the exercise of its jurisdiction, come to a decision which ig 
contrary to some specified law or usage having the force of law, or failed to 
determine some material issue of law or usage. Cl. c of sec. 584 indicates 
the meaning of the words “‘ material irregularity in sec. 622, 2. ¢., s30me ma- 
terial irregularity in procedure, which may possibly have produced error 
or defect in the decision of the case upon the merits,’? Moulvi Muhammad 
ve. Syed Hussain (I. L. R., 3 Al. 203) referred to.—8 Al. 111. 


In execution of 1 decree for partition of immoveable property passed in 
1872, a dispute arose as to the execution in reference to a portion of the 
property, aud in 1881 it was finally decided that the decree was defective 
in its description of the property, and therefore incapable of execution. In 
May 1885, on application by the decree-holder, the Court passed an order 
amending the decree, the amendment having reference to an arithmetical 
error. The judgment-debtor applied to the High Court for revision of this 
order, on the grounds that the amendment of the decree was barred by 
limitation, and that, the decree itself being barred by limitation and finally 
pronounced to be incapable of execution, the Court had acted beyond its 
jurisdiction inamendingit. Held that tke application for revision must be 
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rejected. Per OLDFIELD, J., that the High Court had no power to entertain the 
application under sec, 622 of the Civil Procedure Code, with reference to 
the decision of the Privy Council in Amir Hassan Khan v. Sheo Bakhsh 
Singh (I. L. R., 11 Cal. 6) and of the Full Bench in Badami Kuar v. Dinu 
Rai (I. L. R., 8 Al. 111), and further that, upon the facts stated, the Court 
ought not to interfere. Per Manmoov, J.—That the Court was not pre- 
cluded from entertaining the application for revision under sec, 622 of the 
Civil Procedure Code. Amir Hassan Kban v, Sheo Baksh Singh (I. L. R., 
1l Cal, 6), Badami Kuar x. Dinu Kai (I. L. R., 8 Al. 111), Raghunath 
Das v. Raj Kumar (T. L. R., 7 Al. 276). Surtav. Ganga (I. L.R,, 7 Al. 411), 
Magni Ram v. Jiwa Lal (I. L. R., 7 Al. 336), Har Prasad v. Jafar Ali (I. 
LL, R., 7 Al. 345), referred to. Bhagwant Singh v. Jageshar Singh (Weekly 
Notes, 1886, p. 57) and Abu Said Khan v. Hamid-un-nissa (Weeky Notes, 
1886, p. 39) dissented from. The meaning of the term “ jurisdiction” used 
in sec, 622 of the Civil Procedure Code must not be confined to the terri- 
torial or pecuniary limits of the powers of a Court, or to the nature of the 
class to which the case belongs, It implies, in addition to questions of these 
kinds, the presence or absence of a positive authority or power conferred 
by the law upon tribunals in cases which satisfy the other conditions re- 
ferredto. In framing the section, the Legislature gave to the High Court 
power to interfere with the action of subordinate tribunals in cases where 
there is no remedy, either by appeal or otherwise, and where those tri- 
bunals have either exceeded or wrongly declined to exercise the authori- 
ty, the power, and the jurisdiction which the law confers upon them, or 
under the pretence of exercising such authority, power, and jurisdiction, 
have acted against a positive prohibition of the law. Combe v. Edwards 
(L. R., 3 P. D., 103) and Crepps v. Durden (1 Smith’s L C., 8th Ed., 
711,) referred to, Held also per Maumoop, J., that in the present case the 
Court below had jurisdiction to entertain the application under sec. 206 
of the Code ; that it did so entertain it ; and that in making the amend- 
ment its action could not be regarded as beyond the limits of its legal 
power and authority, so as to render it open to the objection of the exer- 
cise of jurisdiction “ illegally or with matenal irregularity,” within the 
meaning of sec. 622. Lucas v. Stephen (9 W. R., 301), Oomanund Roy vw. 
Mahararajah Suttish Chunder Roy (9 W.R., 471), Zuhoor Hossein v. 
Syedun (11 W.R., 142), and Goluck Chunder Mussant v. Ganga Narain 
Mussant (20 W.R., 111), referred to. Under a proper interpretation of 
the preamble and sec. 4 of the Limitation Act (XV of 1877), the rule of 
limitation is confined to the litigants, and is inapplicable to acts which the 
Court may or has to perform szo motu. Sec. 206 of the Civil Procedure 
Code empowers a Court of its own motion to amend its decree, and the mere 
fact that one of the parties has madc an application, asking the Court to 
exercise that power, will not render the action of the Court subject to the 
rule of limitation. Robarts ». Harrison (J. L. R., 7 Cal. 333), Vithal 
Janardan v. Rakmi (I. L. R.,6 Bom. 586), and Kylasa Goundan v, Ra- 
masami Ayyar (I, L. R., 4 Madr. 172) referred to.—8 Al. 519. 

The High Court has no power to revise, under sec. 622 of the Civil 
Procedure Code, an order passed by a Collector under sec. 183 of the N, 
W. P. Rent Act (XII of 1881) on appeal from an Assistant Collector of the 
second class, Hur Pershad v. Lalu distinguished.—12 Al. 198, 

Held by Epce, C.J., and OuprreLtp and Brovnorst, J.J., that under sec. 
15 of 24 and 25 Vic., c. 104, itis competent tothe High Court, in the ex- 
ercise of its power of superintendence, to direct a Subordinate Court to do 
its duty or to abstain from taking action in matters of which it has no cog- 


Src. 622,} CIVIL PROCEDURE CODE, 1425 


nizance; but the High Court is not competent, in the exercise of this 
authority, to interfere with and set right the orders of a Subordinate Court 
on the ground that the orderof the Subordinate Court has proceeded on an 
error of law or an error of fact. The High Court’s powerto direct a Sub- 
ordinate Judge to do his duty is not limited to cases in which such 
Jadge declines to hear or determine a suit or application within his juris- 
diction. Held by Srraicur and TyrreE tL, J.J., that the word ‘* supermtend- 
euce” used in sec. 15 of the Charter Act contemplated and uow includes 
powers of a judicial or guast judicial character, apart from those conferred 
on the Court by sec. 622 of the Civil Procedure Code ; but that the last 
mentioned provision may properly be accepted as indicating tho extent to 
which the Court should ordinarily interfere with the tindings ot such sub- 
ordinate tribunals as are invested with exclusive jurisdiction to try and de- 
termine all questions of law and fact arising iu suits within their exclusive 
cognizance, and in which their decisions are deciared by law to be tinal, 
Tej Ram v. Harsakh, Girdhari singh v. Hlurdeo Narain Singh, and in the 
matter of the petition of Muthra Pershad, referred to. The judgment of 
PerueraM, C.J., in Badami Kuar vw. Dina Kai explained. —9 Al. 104. 


A Judge has no jurisdiction to pass, in a contested suit, a decree ad- 
verse to the defendant where there is no evidence or admission before him 
to suppprt the decree, and where the burden of proof is not or has not con- 
tinued to be upou the defendant. If he passes such a decree, it is liable to 
be set aside in revision under sec, 622 of the Civil Procedure Code. Maulvi 
Muhammad v. Syed Husain and Sarnam Tewari v. Sakina Bibi referred to. 
S hired a horse from W, and while it was in his custody it died from rup- 
ture of the diaphragm, which was proved to have been caused by over-exer- 
tion on a fall stomach. Inasuit, by W against S to recover the value 
of the horse, the defendant gave evidence to the effect that the horse be- 
came restive and plunged about, that he might then have touched it with 
his riding cane, that it shortly nfterwards again became excited, bolted for 
two miles, and at last felldown and died. This evidence was not contra- 
dicted on any point, nor was any other evidence offered as to how the horse 
came to run away. There was evideuce that the horse was a quiet one, that 
for some time previously it had done hardly any work, that it was fed im- 
mediately before it was let out for hire, and that rupture of the diaphragm 
was a likely result of the horse running away while its stomach was dis. 
tended with food. The Court of first instance held that the defendant was 
bound to prove that he had taken such care of the horse as # man of ordi- 
nary prudence would under similar circamstances have taken of his own 
property, that he must have used his whip frecly, or dune something else 
which caused the horse to bolt, and that in so doing he had acted withont 
reasonable care, and had thus caused the animal’s death. The Court ac- 
cordingly decreed the claim, Held by Enas, C.J., that if the burden of 
proof was originally upon the defendant, it was shifted by the explanation 
which be gave, and which was neither contradicted nor prima facie impro- 
bable; and that the decree of the lower Court, being unsupported by any 
proof, and based on speculation and assumption, was one which that Court 
had no jurisdiction to pass, and should consequently be set aside in revision 
under sec. 622 of the Civil Procedure Code. Per Bropuurst, J., that, as the 
decree was not only unsupported by proof, but opposed to the evidence on 
the record, the lower Court had ‘“ acted in the exercise of its jurisdiction 
illegally,” within the meaning of sec. 622. Collins v. Bennett, Byrne vw. 
Boadle, Gee v. The Metropolitan Kailway Company, Scott v. The London 
Dock Company, Nanzoni v. Douglas, Cotton v. Wood, Davey v. The 
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London and Sonth Western Railway Company, and Hammack v. White 
referred to —9 Al. 398. 


The plaintiffs sued upon two bonds executed by the defendant in their 
father’s favour—one for Rs, 200, and the other for Rs. 99-15 annas. The 
defendant in his written statement, as well as in his deposition, admitted 
execution of the bonds in question, but pleaded non-receipt of consider- 
ation. The Sabordinate Judge held that the bond for Rs, 200 was not proved, 
but awarded the claim upon the other bond. On appeal, one of the issues 
raised by the Assistant Judge was—are the bonds in suit proved P He held 
that the plaintiffs had failed to prove execution of the bonds, and dismis- 
sed the claim in toto, Onan application to the High Court under sec. 622 
of the Civil Procedure Code (Act XIV of 1882), held, reversing the decision 
of the lower Court, that, the defendant having admitted execution of the 
bonds in question, the Assistant Judge acted illegally in the exercise of 
his jurisdiction in raising the question of the execution. The first rule of 
adjudication is that a Judge shall decide secundum allegata et probata. The 
only question that could be tried in the present case was non-receipt of 
consideration.—11 Bom. 435. 


Sec. 9 of Regulation VIII of 1827 empowers the District Court tomake 
an order directing the administrators appointed under the Regulation to 
make over the property, when “ it has been determined’”’ between the rival 
claimants who is the heir of the deceased ; but, to give full effect to the 
object of the Regulation, the word ‘‘ determined’’ must be understood 
** finally determined.’”” Where the Judge considered that he was bound to 
make an order directing administrators appointed under Regulation VIII 
of 1827 to make over the property of the deceased to one of the rival 
claimants who was judicially declared to be the heir of the deceased. Held 
that so long as the party, against whom the decision in the matter of the 
rival claims was given, had a right of appeal, the order of the Judge was 
one which he could not make under the Regulation, and that in exercising 
his jurisdiction under the Regulation he had exercised it illegally, and that 
being so, the High Court had power, under sec. 622 of the Civil Procedure 
Code (Act XIV of 1882), to interfere in the exercise of its extraordinary 
jarisdiction.—16 Bom, 708. 


The plaintiff sued the defendant to recover arrears of an annual allow- 
ance to which the plaintiff claimed to be cntitled under asanad, dated 1846, 
The defendant in his defence raised certain points, most of which he had 
raised in a previous suit brought against him by the plaintiff for the re- 
covory of arrears of the same allowance, and which in that suit had been 
decided against him. The lower Court held that the decisior of the formér 
suit operated as ves judicata and refused to allow the defendant to put for- 
ward any new matter which might and ought to have been urged as a de- 
fence in the former suit. A decree was made in favour of the plaintiff. The 
defendant applied to the High Court under sec. 622 of the Civil Procedure 
Code (Act XIV of 1882). Held that the decision, even though wrong, of a 
question of res judicata was uot a failure, or a cause of failure, to exercise 
jurisdiction, and did not warrant the interference of the High Court under 
sec. 622 of the Civil Procedure Code (Act XIV of 1882).—11 Bom. ~~ 


There is nothing in sec. 622 0f the Code which prevents the High 
Court from setting aside an interlocutory order if made without jurisdic- 
tion. The word ‘ case” in that section is wide enough to include such an 
order, and the words “ records of any case” include so much of the pro- 
ceedings in any suit as relate to an interlocutory order. Omrao Mirza v. 
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Jones, 12 C. L. R., 148 ; Harsaran Singh vy. Muhammad Raza (I. L. R., 4 
Al. 91), Chattar Singh v. Lekraj Singh, (I. L. R,, 5 Al. 293) ,Farid 
Ahmad v. Dulabi Bibi, I. L. R., 5 Al. 233, dissented from.—1l4 Cal. 768. 

The consideration of an objection under sec. 278 of the Civil Procedure 
Code, having first been entertained and adjourned by an Additional Sub- 
ordinate Judge, subsequently came before the Subordinate Judge, who 
strack off the case for default. No order under sec. 25 transferring the 
case to the Subordinate Judge was on the record, nor was it otherwise 
shown how he obtained jurisdiction to deal with it. Held thatthe High 
Court, in the exercise of its revisional powers under sec, 622 of the Code, 
should not presume that the Subordinate Judge had taken up the case with- 
out jurisdiction ; that the proper remedy of the petitioner was an applica- 
tion under sec. 103, read with sec. 647,or a suit under sec. 283, and that 
the High Court should not interfere in revision.—10 Al, 119, 


Where a District Court, purporting to act under sec, 4 of Act XIX of 
1841 directed an inventory of the estate of a deceased person to be taken 
without conforming to the requiremeuts of sec. 3 of that Act, the High 
Court set aside the order under sec. 622 of the Codeof Civil Procedure as 
made without jurisdiction.—10 Madr, 68. 

An order passed under sec. 18 of Act XX of 1863, refusing leave to sue, 
is not appealable, nor, if the Judge have exercised his discretion, liable to 
revision under sec. 622 of the Code of Civil Procedure.—10 Madr. 98, 

In a suit in a Small Cause Court for rent due in respect of two pieces 
of land, the Court passed a decree in favour of the plaintiff. The defend- 
ant preferred a petition to the High Court under Civil Procedure Code, sec. 
622, which came on for hearing before one Judge. He held thatthe Small 
Cause Court had failed to give effect to a former decree between the par- 
ties in respect of one piece of land, and made an order reversing the decree 
as to that, and calling for a report of what was due onthe other piece of 
land. The plaintiff preferred an appeal under Letters Patent, sec. 15 :— 
Held, (1) the above-mentioned order was subject to appeal as being a judg- 
ment ;(2) even if the Subordinate Judge had failed to give effect to the 
previous decree, the orror was not such as to give the Court jurisdiction to 
revise his proceedings under Civil Procedure Code, sec, 622.—14 Madr.406, 


A sued four persons, against whom, together with A, a money decree 
had beeu passed in a previous suit, to recover a proportiouate part of asum 
paid by A, in discharge of the decree-debt, Two of the defendants plead- 
ed that they had not appeared in the former suit, and have been unneces- 
sarily brougbt into the record by A. Held that the Court had jurisdiction 
to inquire into the circumstances of the previous suit. Suput Singh v, 
Imrit Tewari, (1. L. R., 5 Cal. 720) followed.—10 Madr. 518. 

The discretionary power of a Civil Court, before or against which 
an offence mentioned in sec. 468 of sec. 469 of Act X of 1872 is alleged to 
have been committed, to grant or withhold sanction to the prosecution for 
such offence, is not subject to revision by the High Court under sec. 622 of 
Act X of 1877.—3 Al. 508. 

Sec. 9 of the Specific Relief Act does not prohibit arehearing under 
sec. 105 of the Code of Civil Procedure. <A rehearing differs widely from 
a review. A High Court can interfere under sec, 622 of the Code of Civil 
Procedure without an application made toit by a party to a suit.—4& Madr, 
217. 

The rule of English practice which prevents a minor from instituting 
a suit in forma pauperis through his next friend, unless he gives proof no 
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only that he is himself pauper, but that the next friend is a pauper, and 
that he cannot get any substantial person to act as his next friend,is not 
to be found in, or deduced from, the provisions of the Civil Procedure Code. 
—3 Madr. 3. : 


Where an auction-purchaser applicd to the High Court to set aside, in 
the exercise of its power under sec, 622 of the Civil Procedure Code, an 
order setting aside a sale of immoveable property in execution of a decree, 
on the ground that such order was illegal, such application being made 
nearly seventeen months after the date of such order, the Court, having re- 
gard to the time that had elapsed before such application was made, re- 
fused to interfere.—4 Al. 154. 


An application to sue as a pauper having been refused, on the ground 
that the suit was barred by limitation, the High Court, on revision, permit- 
tod the applicant to renew his application to the Court below. The Sub- 
ordinate Judge verbally rejected this second application, stating that he 
would deliver a written judgment. Before the written judgment was de- 
livered, the applicant offered to pay the usual court-fees (although not ac- 
tually tendering them at the time), and asked that the petition might be 
taken as a plaint filed on the date of the first application. This offer was 
mentioned and refused in the written judgment. Held, on the case coming 
up to the High Court under Act X of 1877, sec. 622, that the cireamstan- 
ces of the case were not such as would justify the Court in interfering un- 
der that section, —5 Cal, 807; 6C. L. R., 223. 


No Court, other than a Court of Appeal or a High Court acting under 
ace. 622, can discharge an order of attachment issued by another Court. 
Where a claimant to property attached in execution of a decree intervenes, 
but fails to get the order of attachment set aside, and is compelled to bring 
@ suit to establish his right, the discharge of the order of attachment can- 
not properly beasked for in such suit. The intervenor, having established 
his title by declaratory decree or otherwise, should then carry the decree 
to the Court by which the order of attachment was issued, and such Court 
is bound to recognize the adjudication, and govern itself accordingly. Nara- 
yanrav Damedar v. Balkrishna Mahbadev Gadre (I. L. R., 4 Bom. 529) fol- 
lowed.—4 Madr. 131. 


After a mortgage had been foreclosed under the provisions of Regu- 
lation XVII of 1806, the representative oi the mortgagor deposited the 
mortpage-money in Court. The District Judge ordered that the money 
should be paid to the mortgagee, on the ground that the mortgagor had not 
been personally served with the notice required bysec. 8 of that Regula- 
tion, and that it did not appear that she had been aware of the foreclosure- 
proceedings. The District Judge subsequently ordered the mortgagee, who 
was in possession of the mortgaged property under the termof the mort- 
gage, to surrender the property. The mortgagee applied to the High Court 
to revise these orders under sec. 622 0f Act X of 1877, Held that the ap- 
plication was entertainable under the provisions of that section, and that 
the orders of the District Judge were made without jurisdiction, and should 
be set aside.—3 Al. 576. 


S instituted a suit against T in the Court of the Assistant Collector of 
the first class, who dismissed the suit. On appeal by S the District Court 
gave her a decree. On second appeal by T the High Court held that, as 
the suit was one of the nature cognizable in a Court of Small Causes, a 
second appeal would not lie in the case, and dismissed it. T thereupon 
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applied to the High Court to set aside, under the provisions of sec. 622 of 
Act X of 1877, the proceedings of both the lower Courts, on the ground 
that both those Courts had exercised a jurisdiction not vested in them by 
law. Held that the High Court was competent to entertain such appli- 
cation, and to quash the proceedings of both the lower Courts under the 
provisions of sec, 622 of Act X of 1877, and the proceedings of both those 
Courts should be quashed. Observations by Stuart, C. J., on the powers 
of revision of the High Court under sec. 622 of Act X of 1877.—3 Al. 417. 

Per Pearson J., OLDFIELD J., and STRAIGHT, J.—When, under sec, 622 of 
Act X of 1876, the High Court has called for the record of a casein which 
no appeal lies to it, it may, under that section, pass any order in such case 
which it might pass if it dealt with the case as a second appeal under chap. 
42 of that Act. Per Sruarr, C. J.—The High Court may, under that sec- 
tion, pass in such case any order, whether in regard to factor law, as it 
thinks proper. Where, in a case of the execution of a decree is which no 
second appeal lay to the High Court, the Appellate Court held, on the con- 
atruction of the decree, that it awarded interest on the principal amount 
of the decree, the High Court, under sec, 722 of Act X of 1877, holding that 
the Appellate Court has misconstrued the decree, and that the decree did 
not award such interest, modified the order of the Appellate Court accord- 
ingly.—3 Al. (F. B.) 203. 

The purchaser at a sale by public auction did, by the exercise of fraud 
and collusion with the agent of the execution-creditor (though without the 
creditor’s personal knowledge), succeed in becoming the purchaser at a 
depreciated value. There was no material irregularity in publishing or con- 
ducting the sale. Held that the Court which ordered the sale had juris- 
diction to refuse to confirm the sale on the ground of the the fraud prac- 
tised by the agent of the execution-creditor and the purchaser. Held also 
that the High Court had power under sec, 622 of Act X of 1877, to rescind 
the order made by the Court of first instance confirming the sale. Held by 
Kernan, J.—That the party defrauded ought not to be referred to bring a 
regular suit. The question ought to be decided at once on motion in the 
original cause, Held by Muttusami Ayvar, J., that fraud wasa valid ground 
of relief on petition when it related to the mode in which the auction was 
held, and the purchaser was a party to it, but it was doubtful whether 
fraud was a ground of relief on petition when it was a remote cause of the 
sale.—2 Madr. 264, 

A and B, both of whom set up a claim to certain land, brought sepa- 
rate rent-suits against the tenants. In none of these suits did the amount 
claimed exceed Rs. 100. Subsequently to the institution of the rent-suit, 
A sued B to establish his title to the land in dispute. The District Jadge, 
before whom the rent-suits came on appeal, allowed them to stand over 
until the decision in the suit between Aand B, That suit was decided in 
favour of B, and the Judge then decided the rent-suits instituted by B in 
his favour, and dismissed the suit instituted by A. Held that no second 
appeal would lie in the rent-suits, as vo question of title between parties 
having conflicting claims was decided in them. MHeld also that there was 
no such irregularity on the part of the District Judge in the course which 
he pursued, of making his decision in the rent-snits depened upon the de- 
dision in the suit to establish title, as would justify the Courtin inter- 
fering under sec. 622 of the Civil Procedure Code.—7 Cal. 330. 

A Division Bench (Pinger and Nanasuar Haripas, JJ.) of the High 
Court referred the following question for the determination of the Full 
Bench: ‘‘ Whether the High Court should exercise its extraordinary juris- 
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diction under sec, 622 of the Code of Civil Procedure or otherwise, on be- 
half of persons who feel themselves aggrieved by orders passed by Courts 
below in cases in which it appears the law has specitically prescribed an- 
other remedy by suit or otherwise?” Held that the question did not admit 
of a precise categorical reply ; that the High Court could not impose on 
itself limitations without regard to circumstances ; but that the general 
principles governing the exercise, by the High Court, of its visitatorial or 
superintending powers to be deduced from a general survey of the autho- 
rities on the subject might be reduced to the form on the following seven 
propositions, the fifsh of which would ordinarily govern in the class of 
cases alluded toin the question: (1) The visitatorial or superintending 
power of the High Court is so necessary, and almost indispensable, that it 
isnot to be wholly excluded even by a clause ina Statute withdrawing 
cases under the Statute from its control. When such a Statute has been 
made a mere pretext, or has been wholly misapplied, the case will be treat- 
ed as one not really arising under the Statute, but on an evasion or per- 
version of the Statute, and, as such, subject to the general control of 
the Court. (2) The Court, having called upthe record or proceedings 
of a sabordinate Court, will itself investigate the facts on which a 
jurisdiction has been assumed or declined ; on which it depends whether 
the subordinate Court could or could not legally deal with the matter 
in question, either at all or on the principle to which it has referred 
the case; or according to which its mode of inquiry or of action may 
or may not have been in contradiction rather than obedience to the 
rules of procedure, or the principles implied in them, to such a meterial 
extent as to defeat the purpose of the law. (3) Ifthe Court finds that the 
external conditions of juaisdiction, of investigation, and of command, 
have been satisfied by the inferior Court, it will not substitute its own 
appreciation of evidence, or its own judgment thereon, for the determin- 
ation of the inferior Court in any matter committed by the Legislature to 
the discretion of such Court. (4.) Where an appeal is provided, the Court 
will not interfere by any peremptory order with the ordinary course 
of adjudication, save in cases wherein a defeat of the law and a grave 
wrong are manifest, and are irremediable by the regular procedure. 
(5) Where a decree or order of a Subordinate Court is declared by the 
law to be, for its own purposes, final or conclusive, though in its nature 
provisional, as subject to displacement by the decree in another more for- 
mal suit, the Court will have regard to the intention of the Legislature 
that promptness and certainty should, in such cases, be in some measure 
accepted instead of judicial perfection. It will rectify the proceedings of the 
inferior Court where the extrinsic conditions of its legal activity have 
plainly been infringed ; but where the alleged or apparent error consists in 
@® misappreciation of evidence, or misconstruction of the law, intrinsic to 
the inquiry and decision, it will respect the intended finality, and will inter- 
vene) peremptorily only when it is manifest that by the ordinary and pres- 
cribed method and adequate remedy, or the intended remedy cannot be had. 
(6) The Court will, in all cases, regard its exercise of the extraordinary 
jarisdiction as discretional, and subject to considerations of the importance 
of the particular case, or of the principle involved in it, of delay on the part 
of an applicant, and of his merits with respect to the case in which the 
interference of the Court is sought. Should other special causes appear for 
or against the Court’s intervention, due weight is to be given to them, re- 


gard being always had to principles already enunciated. (7) The Court 
will “sedulously abstain” from making any order or refusing to ,make it on 
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grounds the appreciation of which is exclusively assigned by law to some 
other authority, provided the legal competence be exercised in good faith 
on matters that may reasonably be understood as within its lawful range. 
—7 Bom, 341, 

See I. L. R., 3 Madr. 68, noted under sec. 525; 6 Madr. 414, noted under 
sec, 507; 15 Bom. 77, noted under sec. 412; 5 Al. 42, noted under sec. 310; 
5 Cal. (F. B.) 878, noted under sec, 290; 15 Madr. 372, noted under sec. 295; 
6 Al. 125, noted under sec. 206; 6 Al, 2lland 8 Al. 108, noted under sec. 2; 
6 Al, 233, noted under sec. 25; 5 Al. 293, noted under under sec. 521 ; 8 Cal. 
832, noted under sec. 588; 1 Madr, 401, noted under sec. 244; 9 Al, 486, 
noted under sec. 21; 10 Madr. 51, noted under sec. 206; 11 Madr. 144, noted 
undor sec. 516; 13 Al. 533, noted under sec. 203 ; 14 Madr. 462, noted un- 
der sec, 13 of the Madras Civil Courts Act; 14 Al. 420, noted under sec, 87 
of the Transfer of Property Act. 


PART VIII. 


CHAPTER XLVII. 
Or REVIEW oF JUDGMENT. 


Application for review of 623. Any person considering him- 

judgment. self aggrieved — 

(a) by a decree or order from which an appeal is here- 
by allowed, but from which nc appeal has been preferred ; 

(6) by a decree or order from which no appeal is hereby 
allowed; or 

(c) by a judgment on areference from a Court of Small 
Causes, 

and who, from the discovery of new and important matter 
or evidence which, after the exercise of due diligeuce, was not 
within his knowledge, or could not be produced by him at 
the time when the decree was passed or order made, or an 
account of some mistake or error apparent on the face of the 
record, or for any other sufficient reason, desires to obtain a 
review of the decree passed or order made against him, 


may apply for a review of judgment to the Court which 
passed the decree or made the order, or to the Court, (if any) 
to which the business of the former Court has been trans- 
ferred. 

A party who is not appealing froma decree may apply 
for a review of judgment notwithstanding the pendency of an 
appeal by some other party, except when the ground of 
such appeal is common to the applicant and the appellant, or 
when, being a respondent, he can present to the Appellate 
Court the case on which he applies for the review. 
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Notes. 


This section applies to Provincial Small Cause Cour ts. 

This was an application for review of judgment of three out of five an- 
alogous cases decided by the High Court, the judgment in two of which 
had been reversed by the Privy Council. The application was made after 
a lapse of more than 90 days from the date of judgment, Held a lapse of 90 
days, under the circumstances, would not bea bar to the granting of the 
review.—3 B. L. R., (A. C.) 287; S. C. 12 W. R., 154. 


The omission of a Court to take into consideration a meterial] issue is 
a sufficient ground to admit an application for review of judgment. When 
an application for review is admitted upon other grounds, fresh evidence 
not produced at the trial may be received, although on reason, as required 
by sec. 376, Act VIIT. of 1859, has been assigned for the non-production at 
the trail—3 B. L. R., (A. C.) 346.; 12 W. BR., 223;16 W. R., 1384; 16 W. 
R., 150, 

A Court of original jurisdiction has power to entertain ‘an application 
to review an order refusing a petition for leave tosue in forma pauperis. 
Under sec. 15 of 24 and 25 Vic., c. 104, the High Court set aside an order 
of a Court of original jurisdictiou, refusing to entertain such an application 
on the ground that the Court had not jurisdiction to entertain it.—5d5 B. L. 
R., App. 29. See 5 B. L. R., 318 note; 11 W. R., 22. 


A daughter succeeded to a share of her father’s estate, and transfer- 
red it in full property, by a formal instrument or ikrarnama dated March 
1849, to her grand-daughter, expressly naming her, and treating her as 
her heiress: the transfer being in the nature of a release, reserviny main- 
tenance and other advantages to the donor. Upon the application of the 
grand-daughter before the Collector, for the mutation of names according 
to the terms of the ikrarnama, the reversioners (collateral heirs of the 
father) affected to contest the unauthorized nature of the alienation, but 
dropped their opposition. In 1857, the diaras, or alluvial lands attached to 
the estate, were perpetually settled with the grand-daughter. The alienor 
quarrelled with her grand-daughter, and in 1857 brought a suit against her 
to sect aside the ikrarnama, upon the ground of the non-performance of a 
condition subsequent. The plaintiff succeeded in the first Court, but the 
judgment was reversed (October 1858) on appeal to the Zilla Judge, Pend- 
ing the appeal, the plaintiff died (February 1858), and the reversioners ap- 
plied to be, and were, admitted as her heirs to conduct the appeal. The 
grond-daughter remained in possession from the date of transfer until 1866, 
when she died. In April 1867 the present suit was brought by the survi- 
ving reversioner, who claimed to be entitled to recover possession of the 
property by right of inheritance from the alienor’s father. He was one of 
the reversioners who had been admitted to conduct the appeal in the for- 
mer suit upon the death of the alienor. Held (on special appeal and re- 
view) there had been no adverse possession ; the intrustment enured as a 
transfer of the donor’s lifeinterest only; judgment in the former suit brought 
to set it aside did not bind or affect the reversioners,who, in that suit, merely 
represented the interest of their predecessor,the life-tenant. In the first Court 
an issue was raised whether or no the hearing of this suit was barred by 
the law of limitation. One of the grounds of appeal to the Jadge was that 
the Principal Sadr Amin ought to have held the suit barred as regards 
the diaras under the special limitation of three years from the date of the 
Collector’s settlement. The Judge did not notice this ground in his judg- 
ment. The same ground of appeal was repeated in the special appeal to the 
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High Court, but that Court refused to entertain it for the reason that it 
did not appear to have been raised in argument before the Judge, or in the 
first Court, On application for review, it was urged that the Court ought to 
have listened to this ground, but the Court adhered to its former decision. 
Counsel should not be heard to re-argue a case on review upon the same 
points as were argued in special appeal.—5 B. L. R., 585; 13 W. R., 52. 


It cannot be treated'as a universal rule that on point can be raised on an 
application for a review which has been already discussed and decided on 
the original hearing of the appeal ; or that no new point, which has nof 
been raised on the hearing of the appeal, can be argued on the application 
for a review. In each case the Court to which the application is made must 
consider and decide whether a review is necessary to correct any evident 
error or omission, or is otherwise requisite for the ends of justice.—6 B. L. 
R., 126;15 W.R., (EF. B.) 1. 


Bay vey, J.—We are of opinion that there is no ground for this review. 
We are asked to pass an order enabling the applicant to have the plaint 
back in order to file it in the proper Court. The case was discussed at 
great length when the special appeal was argued, but no such request was 
then made before us. It was held by us, on the plaintiff's own showing, 
that the Court -in which the suit was brought was admittedly a Court 
which had no jurisdiction to try it. Ifa party brings a suit in a Court 
which, according to his own showing, has no jurisdiction to try the case, it 
does not. lie in him, failing in that Court, to ask to have the plaint back in 
order to file it in the proper Court. However, as the matters stand in the 
case, this request, as an alternative plea, was never made, or otherwise 
raised before ; and I think that, to allow such a point to be raised at this 
stage, would be against the proper legal principle.—vz., that there must be 
some end to litigation.—6 B, L. R., App. 141. 


Upon the dismissal of a special appeal by the High Court, the appel- 
lant in special appeal applied to the High Court for a review of judgment 
upon the ground of discovery of fresh evidence, This application was rejec- 
ted, on the ground that the Court could not take cognizance of the merits of 
@ case in special appeal, and, therefore, could not admita review upon fresh 
evidence. The special appellant then applied to the lower Appellate Court 
for a review of its judgment, on the ground of discovery of fresh evidence, 
This application was admitted, and a review of the judgment was allowed. 
On application to the High Court under sec. 15 of the Charter Act, held 
that the lower Appellate Court had no jurisdiction to admit the application 
for review.—6 B. L. R., 333; S. C. 14 W. N., 438. See also 6 B. L. R., 334 
note; 7 W. R., 218. 


Upon the appeal of one of the defendants to the Privy Council, the 
judgment of the High Court was reversed. Another defendant, whose 
defence was the same as that of the defendant who had appealed, applied 
to the High Conrt to review its judgment after a lapse of several years from 
the date of the judgment of the High Court, but within three months from 
the date on which he became aware of the decision of the Privy Council. 
The application was refused, (3 B. L. R., ( A.C.) 287) doubted.—9 B. L. R., 
187; 18 W. B., 317. 


An order refusing to admit a special appeal is open to review, and tho 
application for review may be made without notice to the other side.—10 
B, L. R., 155 ; 18 Ww. R., 475, = 


150 
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An application was made to the High Court for the admission of a 
special appeal. The petition contained ten grounds of appeal, and, after 
hearing a pleader in support of the application, it was rejected by two Jndges., 
The present application was for a review of the order passed rejecting the 
application to admit the speciai appeal. The High Court refused the ap- 
plication, as the petitioner had had three distinct hearings in three different 
Courts, and therefore his case was thoroughly investigated ; moreover, it was 
not suggested that there was anything peculiar or exceptional in this case, 
or that there had been any new discovery since the case was last heard, or 
that there had been any miscarriage by the Court, or that the case put for- 
ward on the last occasion was not correctly understood and disposed of,— 
10 B. L. BR, 156 note, where, however, under the circumstances, the Court 
refused the application.—S. C., 17 W.R., 484. 

Where a Subordinate Judge, after deciding a regular appeal, granted an 
application for review of judgment on the ground that new evidence had 
been discovered, but without any enquiry or proof that such evidence waa 
not within the knowledge of the applicant, or could not have been adduced 
by him at the time the decree was passed, held thatthis was an error or 
defect in the procedure or investigation of the case which affected the deci- 
sion, and was a ground of appeal when the decision upon{review was brought 
before the High Court on special appeal. The word “ final’ in sec. 378 of 
Act VIII. of 1859 means that the order rejecting the application or grant- 
ing the review shall not by itself be open to appeal.—l1 B. L. R., 423; 20 
W. R., 84; 20 W. R., 426; 4 Bom. H.C. R., (A. C.) 57. 

‘Where a party applying for a review of judgment after the expiry of 
the period of ninety days allowed by sec. 377, Act VIII of 1859, had not, as 
required by that section, shown any just and reasonable cause for not pre- 
ferring his application within the prescribed period, the order admitting the 

‘review was held to have been improperly granted, and was set aside with 
all subsequent proceedings thereon.—14 B. L. R., 373; 8. C.L. R., 2 TA. 
58; 1OW.R., 42 ;5 24 W.R., 294; 8 Bom. H. C. R., (A. C,.) 2384; 8 W. 
R., 184; 25 W. R., 343; 12 W. R., 94; 18 W. R., 286. 

A Judge is bound to proceed with an application for a review of his 
judgment, even though a petition of appeal has been filed subsequently to 
the application for a review.—B. L R., Sup, Vol., 362; 5 W. R., 59. 


A Court has no power to reverse an order of a Co-ordinate Court which 
has determined the precise question after a suit has proceeded to its conclu- 
sion in pursuance of that order.—2 M, H. C. R., 349. But see 16 W. BR, 78; 
16 W. R., 85. 

A Civil Court, in hearing an appeal from the decision of a Collector 
under Madr. Act VIII. of 1865, must be guided by the Civil Procedure 
Code, and the judgment of the Civil Court may be reviewed under sec. 
376 of the Code. Theorder granting a review is final. Semble, the terms 
of sec. 57 of Act VIII. of 1865 are wide enough to justify a Collector in 
treating as ex parte a defendant not appearing on the day to which the 
hearing of the suit may have been adjourned under sec. 66 of the Act.—4 
M, H.C. R., 251. 

A Court has no jurisdiction to grant a second review of judgment on the 
application of the same party under the Code of Civil Procedure.—5 M.H. 
Cc. R., 323. 

Applications for reviews should be drawn up in the same manner as ap- 
plications for the admission of special appeals, and should set forth con- 
cisely the grounds of objection to the decision soughtto be reviewed.—1l1 


Bom. H.C. R., (A. C.} 185. 
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A remand-order made on special appeal ia (unless a review of it be 
ebtained within the prescribed time) a conclusive determination of the 
points of law involved in it ; and the correctness of law Jaid down upon a 
remand cannot be questioned on a second special appeal ; nor is the fact of 
the Court’s adopting a different view of the law after an order has been 
made in general a good ground for allowing a review of such order after the 
time for areview has elapsed.—6 Bom, H. C. R., (A. C.) 146. 


As a general rule, the discovery of new evidence is not a ground fer the 
admission of a review of a judgment passed in special appeal.Whether this 
is so when such new evidence might affect the jurisdiction ofthe Court 
which tried the case.— Qucere.—When new evidence is discovered, the proe- 
per course for the appellant to adopt is to ask leave to withdraw his special 
appeal, and to apply to the Jower Court fora review of its judgment,—9 
Bom. H. C. R., (A. C.) 89; 6 Bom. H.C. R., (A. C.) 68. 


W hen a review of a decision has been admitted, the whole case is there- 
by re-opened.—10 Bom, H.C. R., (A. C.) 360. 


A Judge is not competent to hear a review in a case in which a special 
appeal has been admitted by the higher Court. When a tenant is sued for 
arrears of rent, even though he should deposit the rent in Court during the 
pendency of the suit, he is still liable to have the decree passed against him, 
as the arrear was admittedly due when the suit was brought. Interest to 
date of deposit in Court, and costs of suit being paid within 15 days, exe- 
cution would be avoided.—1 N.-W. P. H.C. R., Pt. 1139; Ed. 1873, 97. 


Sec. 7 of Act VIII of 1859 does not authorize the taking a case in pro- 
gress of trial off the file of a Subordinate Judge in order that it may be 
completed by the Judge himself or some other Court. It ‘is clear that 
such transfer must take place on the institution of the suit.—2 N.-W. P. H, 
C. R., 230. 

The Court which pronounces a judgment is the only Court that can re- 
view such judgment.—2 N.-W. P. H. C. R., 230. 


The Lower Courts refused to give effect to an order of a former Mun- 
sif passed under the following circumstances, on the ground that it was 
passed without jurisdiction. The plaintiff's suit was dismissed “ in default 
of prosecutton,’’ on the ground that he had failed to deposit talabana, al- 
though time had been allowed him for that purpose, He was represented 
by a pleader at the adjourned hearing. He subsequently applied for the re- 
admission of the suit on tbe ground that he bad been prevented by illness 
from depositing the money. The defendants objected (1) that, if the appli- 
cation was one for are view of judgment, it was in sufficiently stamped ; (2) 
that the suit was not decided under sec. 110 or sec. 119 of the Civil Pro. 
Code ; and (3) that the reason assigned by the plaintiff for his default, even 
if true, was an insufficient reason. The Munsif treated the application as 
one under sec. 119 of the Code, and directed the re-admission of the suit. 
It was held that the plaintifi’s apphcation might fairly be regarded as an 
application for a review of judgment under sec. 376 of the Code, and, in 
that view, that the misconstruction by the Munsif of the nature of the ap- — 
plication was not a sufficient reason for depriving the plaintiff of the relief 
which he not inequitably obtained by the order passed upon it, and the 
Court of first instance was directed to cail upon the plaintiff to pay the fee 
payable on his application for a review of'judgment, and, in the event of his 
complying with the requisition, to give effect to the former Munsif’s order. 
—7N.-W. P. H.C. BR., 126. See also 5 N..W. P. H. GO, R., 74. 


1436 CIVIL PROCEDURE CODE. [Sec. 623. 


The Munsif dismissed a suit. Afterwards he issued a rule calling upon 
the defendant to show cause why a review of judgment should not be grant- 
ed. The defendant showed cause, but his objections were overruled ; the 
review was granted, both plaintiff and defendant adduced new evidence, 
and a decree was given for the plaintiff. On appeal, the Subordinate Judge 
reversed this decision on the ground relied upon by the defendant in show- 
ing cause in the lower Court, namely, that the defendant had not establish- 
ed that with due diligence he could not have brought forward in the origi- 
nal trial the evidence upon which his application for review was based. 
Held, on special appeal, that the fact of the defendant having adduced fresh 
evidence in the Court below did not debar him from objecting before the 
Subordinate Judge that the review was wrongly granted, because the order 
admitting it was final.—2 C, L. R., 257., 

In a suit to recover possession of certain land, which, though described 
in the plaint as partly bastoo and partly agricultural land, was treated by 
both parties as agricultural only, it was found by the Court of first instance 
that the dofeudants had acquired a right of occupancy. The finding having 
been confirmed by the Jower Appellate Court, an application was made for 
a review, and on review that Court reversed its former decree on the ground 
that no right of occupancy could be acquired. Held that on review the lower 
Appellate Court ought not to have entertained the objection that the land 
was not agricultural without remanding the case for the trial of a fresh 
issue on that point.—10C. L. R., 106. 


Sec. 623 of the Civil Procedure Code applies to all cases, whether they 
are disposed of in the presence of the parties or ex parte in the absence of 
the defendants,—13 C. L. R., 254. 

Held that, when an issue which decides the case on the merits has been 
found in favour of either party, a review of judgment will not be granted 
merely because there has been an erroneous decision on a point affecting an 
issue which, in consequence of the finding, has become immaterial.— Bourke’s 
Rep., (O. C.) 131. 

A Judge cannot, by transferring a case to his own file, confer on him- 
self the power to review an order of dismissal pronounced by a Principal 
Sadr Amin.—W. R., 1864, Mis,, 29. 

A Judge has power to grant a review after tho lapse of the ninety days 
within which the application ought to be made.—W. R., (F. B.) 84. 


When a case is admitted to review by the deciding Judge, and tried 
afterwards by another Judge, thenew Judge ought to try only the point 
directed by the order of review.—W. R., 1864, 142. 


An application for a review of judgment by the High Court on a ro- 
ference from a Small Cause Court was not admissible under the Code of 
1859.—3 W. R., S. C. ©. Ref... 8. 

No review can be admitted of a judgment passed on a compromise,— 
5 W. R., 226. 

A Court should give reasons on review of judgment, for coming toa 
different conclusion from that which it had previously formed.—6 W. R., 
18. 

An appeal to the Privy Council being once admitted, whether proper- 
ly or erroneously, the High Court has no farther jurisdiction to review its 
order, and declare the appeal rejected.—€ W. R., Mis.,97; 6 W. R., Mis., 
120. 
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The preferring of an appeal against a decision by one defendant does 
not deprive another defendant of his right to apply for a review of the 
same decision with reference to sec. 376, Act VIII of 1859.—7 W. R., 166. 


A proceeding admitting areview, without notice to the opposite party, 
as required by sec. 378 of the Code of Civil Procedure, 1859, is wholly 
vitiated by such defect, and not binding on that party.—S W.R., 304. 


There seems to be no limit to the time after the expiration of ninety 
days at which the application for review may be filed, provided the appli- 
cant can satisfy the Court that there is just and reasonable ground for re- 
view.—8 W. R., 483. 

An application for a review, on the ground of the discovery of new 
evidence, of a judgment of the late Sadr Court rejecting a special appeal, 
ought not to be made to the High Court, buttothe Court of original ju- 
risdiction.—S W. R., 511. 

That the lower Court should have improperly neglected to examine a 
witness is not a ground tor a review of judgmeat, if the objection was not 
taken when the case was heard by the Court in regular app3al.—9 W. R., 
129. 

That one Division Bench of the High Court has decided a point at va- 
Yiance with the decision of another Division Bench is no reason for grant- 
ing a review of judgment.—9 W. R., 158. 

A party wishing to be heard in support of new grounds must apply 
for permission under sec, 374, Act VITI of 1859 : he cannot be permitted to 
raise them in an application for review.—9 W. R., 370. 


The fact that the High Court ought to have remanded the case ou 
the ground that the Judge had wrongly decided a point of law is no ground 
for review.—9 W. R., 589. 

When once a Civil Court has passed a final decision between the par- 
ties it loses jurisdiction over the snit, except for the purposes of executing 
the decree; and it cannot hold a new trial of the same unless, for some 
reason within the Procedure Act, the first trial appears to have been un- 
fair between the two parties.—10 W. R., 42. 

An error on a point of law is a ground for a review of judgment.—10 
W. R., 143. 

Section 376 of the Code of Civil Procedure authorized reviews of judg- 
mentin respect to decrees of Court, and also in respect to orders which 
not decrees.—10 W. R., 3405. 

An order rejecting a review is final.—11 W. R., 264; 11W. R., 184. 


A petition for the rectification of a decree is aot different from an ap- 
plication tor a review when the object of the rectification is to alter deci- 
sion of the Court, and sach a petition cannot be received after ninety days 
without just and reasonable cause for the delay being shown tothe satis- 
faction of the Court.—13 W. R., 33. ; 

Though a certain issue in a suit was decided against the plaintiff, the 
suit was decrced, and the defendants obtained a review on which that de- 
cree was set aside, and the plaintiff’s suit declared barred by limitation. 
On this the plaiutiff applied for a review of both judgments. Held that, 
though his application in relation to the former jadgment was not in time, 
yet, as he had no occasion to ask for a review until the latter judgment 
was passed, the words of sec. 376, Civil Procedure Code, 1859, entitled 
him to ask the Court to re-consider both judgments.—13 W. R., 69. 
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Where @ review has been admitted by the sole remaining Judge of the 
Bench which heard the case originally, it is not open to counsel, on the re- 
hearing of the appeal, to question the propriety of the order for admission. 
If such order is wrong, the error cannot be corrected by the Beneh appoint- 
ed to hear the appeal after its restoration to its original namber on the file. 


—13 W. R., 82. 


W here a Subordinate Judge admitted areview on the representation of 
plaintiff that he (the Judge) bad made a mistuke as to the subject of a cer- 
tain dagh in a Government halabadee chitta, the applicant filing with his 
petition for review another chitta and other evidence for the purpose of con- 
vincing the Court that it had made an error, held that an error of this kind 
was sufficient to found the jurisdiction of the Court to entertain the review. 
—1l4 W. R., 236. 


Where the decision of a lower Court follows a view of the law taken by 
the High Court, and that view is set aside by a ruling of Her Majesty in 
Council, the judgment-creditor has a right to have his case re-tried upon 
that ruling.—15 W. R., 143. . 


An infant is as much bound by a judgment in his own action as if of 
full age, and, if an application for review is made on his behalf, it must be 
subject to the conditions of the 376th and 377th sections of the Code of Civil 
Procedure.—16 W. B., 231. 


W here a Judge on appeal declined to admit additional evidence, on the 
ground that the application shonld have been made to the lower Court, held 
it was a ground for applying for a review of his order pointing out his mis- 
take. —17 W.R., 47. 

A Subordinate Judge has the power under the law to review the deci- 
sion of his predecessor, although the power is one which shoald be exercised 
very sparingly.—18 W. R., 198, 


The objection to the admission of a review of judgment on the strength 
of a new document was not allowed to prevail in a case where the so-called 
new document was not the sole reason for the admission of the review. —18 


W.R., 316. 


A review cannot be granted on the ground that, if the facts had been 
better or more fully placed before the Court, the judgment wouid have 
been different, or even on the ground of a subsequent decision of a question 
of law by the Privy Council in another suit where there has been no disco- 
very of new evidence such as is contemplated in sec. 376o0f Act VIII. of 
1859.—19 W. R., 189. 


The inferior Courts in the mofussil have no jurisdiction to review 
their own judgments, except under the circumstances and with the limit- 
ations set forth in the Code of Civil Procedure.—20 W. R., 180. 


Where claims for rent were decreed by a Deputy Collector on the basis 
of a decree fora kabuliat, which latter decree was subsequently set aside, 
the proper remedy was av application to the Deputy Collector for a review 
of his decision.—22 W. R., 161. 


The discovery of new evidence may make it proper to grant a review, 
but the circumstances must be very special—the more so when the applica- 
tion for review is made many years after the date of the decree, and the 
evidence discovered must be of a clear and conclusive character,—23 W. R,, 


323. 
A review cannot be given merely for the purpose of allowing the par- 


Sec. 623. ] CIVIL PROCEDURE CODE. . 1439 


ties to re-argue the case upon the evidence, upon the chance of eventually 
throwing doubt upon the decision already passed. —24 W, R., 186. 

Whether certain documents which have already been admitted as evi- 
dence were so admissible or not, is not a point which can be urged in re- 
view.—24 W.K, 186. 

Where a Judge, who had ordered a certificate of guardianship to be 
granted under Act XL. of 1858, granted a review of his order on one 
point, held that he had no power to re-open another question which he had 
already decided finally, and on which no application for review was made. 
—24 W. R, 427. 

It is not a proper ground for granting a review of judgment that a 
Judge, by going through the evidence a second time, might arrive at a 
different conclasion.—25 W. R., 324. 

In a suit between A and B, heard on the 29th January 1883, a certain 
conveyance was filed with the plaint, but up to the hearing this conveyance 
has been protected from discovery. B’s counsel had, however, had a copy 
thereof delivered to him at the time B’s written statement was being drawn, 
and acopy briefed to him at the hearing. At the hearing A’s counsel stated 
that the effect of the conveyance was to vest the entirety of a certain pro- 
perty in A ; this view was accepted by B’s counsel, who did not read the 
conveyance. The only issue in the case was ‘‘who was in possession of the 
property,” and the Court decided this issue on the 5th February in favour 
of the plaintiff, Onthe 26th February, B brought a suit against A to set 
aside this conveyance on the ground of fraud, And in certain proceedings 
in this case taken on the 31st March, B’s counsel discovered, as he alleged 
for the first time, that under the conveyance a moiety of a seven-twenty- 
fourth share remained in B. On that day instructions were given to B’s 
counsel to draw up a petition of review of the judgment of the 5th February. 
This petition, owing to the Easter Vacation, was not, and could not have 
been, presented till the 9th April, Heid that the words ‘‘sufficient reason” 
in sec. 623 of the Code should receive a liberal construction, and should be 
construed so as to do substantial justice to the parties ; that, as in this case 
it appeared to the Court that the construction placed upon the conveyance 
by B’s counsel was the correct one, “sufficient reason” had been shown for 
making the application. In deciding whether B had shown “ sufficient 
cause” within the meaning of sec. 5 uf the Limitation Act for not making the 
application within the time allowed by law, the Court, following the prin- 
ciples laid down by Bowen, L. J., in re Manchester Economic Building So- 
ciety (L. R., 24 Ch. D. 488) in its discretion, held that ‘‘sufficient cause’”’ 
had been shown by B.—Anderson v. Corporation of the Town of Calcutta 
(1. L. R., 10 Cal. 445) distinguished.—I. L. R,, 11 Cal. 767. 

Per Garru, C, J.—Although it is difficult and perhaps undesirable to 
attempt to define precisely the meaning of the words ‘‘ any other sufficient 
reason’’ in sec, 623 of the Civil Procedure Code, yet from the earlier part of 
the clause it is clear that a point which might have been, but which was 
not, discovered at the trial by the exercise of due diligence, was not intended 
by the section to afford any sufficient reason for review. Per Witson, J. 
-~—Semble.—If at a trialall parties, counsel on both sides, and the Judge, 
are under a misapprehension as to the contents of a document, or, even if 
the Judge alone is misled on such a point, and in consequence a wrong de- 
cree is made, the mistake ought to becorrected on review.—13 Cal. 62. 

When an application for review is presented to the Judge who made 
the decree, and he thereupon issues notice to the other side, the applica- 
iton is ‘“‘ made” to him within the meaning of sec. 624 of the Civil Proce- 
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dure Code, and may be heard and disposed of by his successor in office. 
Karoo Sing rv. Deo Narain Singh (I, L.R., 10 Cal. 80) followed.—13 Cal. 231, 


A second appeal was decided on the Ist June 1888 in favour of the 
respondent by Mr. Justice Wi.Lson and Mr, Jusrice BevErLey, On the 24th 
July 1888, an application for review was filed with the registrar. Various 
reasons prevented the learned Judges abovenamed from sitting together 
until the month of March 1889. On the 6th March, the matter came up 
before their Lordships, when arule was issued, calling upon the other side 
to show cause why a review of judgment should not be granted, being 
made returnable on the 28th March 1889. On the 28th March, Mr. Justice 
Wixson had left India on furlough, and the rule was taken up, heard, and 
made absolute, by Mr. Jusrice BEVERLEY, sitting alone. Held that Mr. Jus- 
7T1iCE BEVERLEY had jurisdiction to hear the rule.—16 Cal. 788. 


R, as surety for her husband, joined with him in executing a bond for 
Rs. 90. In a suit brought upon the bond, a decree was passed against both. 
K was arrested in execution of the decree, and brought before the Court. 
She was then asked if she desired to apply to be declared an insolvent un- 
der the insolvency-sections of the Civil Procedure Code(Act XIV of 1882), 
but not doing so she was committed to jail. Subsequently, however, she 
applied to be declared an insolvent, but. her appiication was rejected, She 
then claimed to be released on the ground of her overture, The Judge re- 
jected her application as being too late. On reference to the High Court, 
held that her application for release was virtually an application for review 
of the order for her imprisonment, on the ground that it was contrary to 
law ; that her mere omission to take the objection at the time of her arrest 
could not be régarded as a waiver of her right of exemption from arrest ; 
and, having regard to the nature of the right claimed, it was one which the 
Court could not properly decline to consider on review, however late the 
application might have been. Held, also, that, although the decree was 
absolute in its terms, and contained uo express limitation of R’s liability, 
nevertheless the law being clear thatshe could only be liable to the extent 
of her stridhan, it was to be assumed that the direction to pay, contained in 
the decree, had reference to that fund only.—12 Bom. 228. 


By a deed of sale, dated 9th May 1858, certain lands belonging toa 
minor talukdar were sold by his mother and natural guardian to the plain- 
tiffs, father. The lands were described as nakri (z.c., held free of assess- 
ment), and the sale-deed provided that, in case the vendee were at any 
future time compelled to pay assessment to Government in respect of the 
vakri lands, the vendor would recoup the vendee for any payment so made. 
In 1872 Government for the first time levied assessment on the nakrz lands. 
In 1876 the plaintiff filed a suit against the talukdar to recover the amount 
of assessment paid by them in respect of the nakrt lands for the years 
1872-76. The High Court passed a decree in plaintiffs’ favour in March 
1883. Against this decree the talukdar appealed to the Privy Council. In 
April 1883, the plaintiffs filed a second suit on the same cause of action to 
recover from the talukdar the amount of assessment levied on the nakri 
lands for the years 1877-82, In this suit a decree was passed against the 
talukdar solely on the strength of the High Court’s decree in the former 
suit, In execution of this dccree the plaintifis attached the talukdar’s pro- 
perty. Thereupon the talukdar deposited in Court the amount due under 
the decree, and applied to the Court for removal of the attachment, and 
for stay of further proceedings in execution pending the disposal of his ap- 
peal to the Privy Council in the former suit. This application was granted. 
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In March 1887, the Privy Council decided the appeal in favour of 
talukdar, and reversed the High Court’s decree, Thereupon the talukdar ap- 
plied for a refund of the money he had deposited in Court, The Court sug- 
gested that his proper remedy was by an application for review of the de- 
cree in the second suit. The talukdar accordingly presented a petition of 
review. This petition was rejected by the District Judge, on the ground 
that he had no jurisdiction to grant a review of his predecessor's decision, 
except on the grounds set forth in sec. 624 of the Code of Civil Procedure. 
Held that the District Judge had jurisdiction to entertain the application 
for review. The decision of the Privy Council, reversing the decree of the 
High Court in the first suit, having been passed subsequently tothe decree 
in; thejsecond|suit, which depeuded on the reversed decree of the High Court, 
was ‘“‘ new and important matter’ within the meaning of secs. 623 and 624 
of the Code of Civil Procedure.—13 Bom. 330. 


A. review of judgment may be granted (if it is necessary for the ends 
of justice that the judgment should be reviewed) where there is an error of 
law on the face of the judgment, or where the decision of the Court has 
proceeded upon a mistaken view of the law. Rewa Mahton v, Ram Kishen 
Singh, (I. U. BR., 14 Cal. 18; LO. R., 13 I. A., 106, referred to. In this case, 
without deciding whether there was or not any error in law, the applica- 
tion for review of judgment was refused on the ground that it did not ap- 
ie there was any danger of its causing a miscarriage of justice.—14 Cal. 
627. 

Sec. 647 of the Civil Procedure Code provides for the procedure to be 
followed in rmiscellancous matters other than suits and appeals, and its pro- 
visions, read with secs. 545 and 546 give no power to the Court or a Judge, 
after the pussing of a final unappealable decree, and before the granting of 
an application tor review of judgment, to order stay of execution of the 
decree. No such power exists under the Code. Sec. 623 gives a more ex- 
tensive right of review than existed in England, where a review could only 
be obtained by showing that there was apparent on the record error in law, 
or that new and relevant matter had been discovered after the judgment 
which could not possibly have been used when the judgment was given, or 
that iudgment was obtained by fraud. The words‘ or for any other suffi- 
cient reason’’ mean that the reason must be one sufficient tothe Court or 
Judge to whom the application for review is made, and they cannot be held 
to be limited to the discovery of new and important matter or evidence, or 
the occurring of a mistake or error apparent on the record. Whether or not 
there is in such cases “‘ any other sufficient reason’’ may depend on a question 
of law or a question of fact, or a mixed question of law and fact, Reasat 
Hosein v. Hadjee Abdoollah, referred to. In cases where a stay of execu- 
tion or an injunction is granted on an ex parte application, liberty to apply 
to the Judge to vary or set aside his order must be implied, if not expressed. 
Fritz v. Hobson referred to. On the 29th July 1886, an application was made 
by a party against whom the High Court, on second appeal, had passed a de- 
cree, dated the 18th March 1886, for review of judgment, On the 28th Aug., 
the applicant made a further application that execution of the decree might 
be stayed pending the determination of the application for review, and au 
order was passed ez parte granting this application. Subsequently the op- 
posite party applied under sec. 623 of the Civil Procedure Code for a review 
of the ex parte order on the grounds (i) that the Court had no jurisdiction to 
make it, and (ii) that the application of the 29th July was beyond time, 
and therefore there could be no review of judgment, and no order for stay 
of execution pending such royiew. Held that the Court had power, under 
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sec. 623 of the Code, to review the ex parte order of the 28th August, and 
that such order had been made without jurisdiction, and ought to be re- 
viewed. Held that the decree of the 18th March being final and unappeal- 
able, and no application for review of judgment having been granted within 
the meaning of sec. 630 of the Court, the application for stay of execution 
did not fall within sec. 545 or sec, 546, nor did sec. 647 apply to it, nor any 
other provision of the Code. Held that, having regard to the circumstances 
that the order of the 28th August was made without jurisdiction, and upon 
an ex-parte application, of which the opposite party had no notice, and inter- 
fered perhaps indefinitely with his right to obtain the money in Court under 
the final and unappealable decree in his favour, as to which no application 
for review had been granted, and that the application for review of judg- 
ment was made after the statutory period of ninety days had expired, and 
contained no explanatior of the delay, sufficient reason for reviewing the 
order of the 28th August had been shown.—9 Al. 36. 

An appeal which was referred to the Full Bench for disposal was heard 
and determined by the Full Bench, and judgment given in favour ef the 
appellant in the absence of the respondent, Subsequently the respondent 
applied for a review of judgment, and proved that his absence at the hear- 
ing before the Full Bench was due to a mistake which had been made in 
not serving him with notice of the reference, Held by the Full Bench that, 
under the circumstances, the applicant’s absence at the hearing came with- 
in the words “ any other sufficient reason” in sec. 623 of the Civil Procedure 
Code, and the review should be granted, and the appeal re-heard, Upon 
the hearing of an application for review of Judgment, upon which an order 
has been passed, directing the opposite party to show cause why the appli- 
ait should not be granted, counsel for the opposite party should begin. 
—9 Al. 61. 

An order passed under sec. 63 of Act II of 1874 can be reviewed under 
Act X of 1877, sec. 623.—3 Cal. 340. 

The absence of a formal finding onan issue tried and deoided by a 
High Court of first instance is uot an error calling for review of judgment 
in the High Court. A party who not only had an opportunity of raising a 
question, but who did raise it in appeal, and on argument abandoned it, 
cannot, under ordinary circumstances, be allowed to agitate the question 
on review.—2 Madr. 58. 

Applications for the extension of the period for the submission of an 
award, and orders thereon, should be made in writing and recorded. When 
@ party has been prejudiced by having the time allowed for taking objec- 
tions to an award curtailed by the Court, no appeal lies, but a review should 
be granted by the Court of first instance.—-3 Madr. 59. 

The notice-clause in sec. 21, Act XI of 1865, is applicable only to those 
oases where a new trial cannot be applied for within seven days after the 
judgment, in consequence of there being no sitting of the Court. Where 
the application if made within seven days, the notice is unnecessary, If the 
grounds upon which the new trial is moved are proper grounds for granting 
@ review, the applicant is entitled to proceed under sec, 623 of the Code of 
Civil Procedure without resorting to Act XI of 1865.—8 Cal. 287; 10 OC. 
L. R, 275 ; 5 Cal. 699;5 C. L, R., 539. 

Having regard to the decisions in Nanabhai v. Nathabhai (9 Bom. H. 
C. B., 89) and Narayan v. Davudhbai (9 Bom, H.C. R., 238), and the uni- 
form practice in accordance with them which had since obtained, and the 
practical similarity on this point of Act X of 1877, sec. 623, and Act VIIL 
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of 1859, seo. 376 (on which the cases above-mentioned were decided), the 
High Court allowed the appellant to withdraw his second appeal, after it 
had been argued, though not decided, in order that he might apply to the 
lower Court for a review of its jadgment on the ground of the discovery of 
new evidence. The appellant to pay the respondent’s costs of appeal .—? 
Bom. 287. 

The term “made” in sec. 624 of the Civil Procedure Code does not mean 
*‘presented,” but means and includes the hearing and determination of the 
application for review of judgment, Held therefore, where an application 
for a review of judgment on the ground, not of the discovery of new and 
important matter or evidence as mentioned in sec, 623 of the Civil Proce- 
dure Code, or of a clerical error apparent on the face of the decree, but on 
other grounds, was presented to the District Judge who delivered the judg- 
ment, and such Judge was transferred before he could entertain such applie 
cation, that his successor was not competent to entertain it.—4 Al. 278. 


Where a Judge allowed u review of his predecessor’s judgment on the- 
sole ground that it appeared to him that the judgment of his predeeessor 
had done injustice, held by the High Court (Moraan, C. J., and Inwgs, J.) 
that, though the generality of the terms used in the sections of the Proce- 
dure Code, Act VIJI of 1859, relating to review of judgment, viz, “ other 
good and sufficient reason” (see 376), and “‘ otherwise requisite for the ends 
of justice” (see 378), confers a wide jurisdiction, this jurisdiction could not 
be held to authorize a Judge to revise and reverse his predecessor’s decree 
on the ground above-mentioned. If the review is asked for in reference 
to the conclusions of fact drawn from the evidence, it should not be grant- 
ed simply upon thesame evidence. Reasut Hossein v. Hadjee Abdoolah 
(I. L. R., 2 Cal. 131, P.C.) discussed.—-2 Madr, 10, 


A Divisional Bench of the High Court sitting as a Court of second ap- 
peal, being of opinion that the Court of first appeal had omitted to deter- 
mine a certain issue of fact, determined such issue itself, and decided the 
appeal in accordance with its determination of such issue. An application 
for review of judgment was madeon two grounds, viz.,(i) that the Bench 
was wrong in thinking that such issue had not been determined by the 
Court of first appeal and (11) that the Bench sitting as a Court of second 
appeal was not empowered to determine an issue of fact which the Court 
of first appeal had omitted to determine, butshould have referred such issue 
to that Court for determination under sec. 566 of the Civil Procedure Code. 
Held that, looking to the provisions of that Code relating to review of judg- 
ment, such application ought not to be allowed on the grounds mentioned, 
which virtually disclosed reasons for appeal from the judgment.—5 Al. 14. 


Altbough the discovery of a new ruling may not entitle a party toa 
review of judgment, yet when a Court is satisfied that this judgment has 
proceeded upon an erroneous view of the law, the provisions of sec. 623 of 
the Code of Civil Procedure allow a review of judgment. Where a decree- 
holder applied to the Court to transmit the decree to another Court for exe- 
cution, and on a subsequent date paid into Court postage-stamps for the 
transmission of the records, held that, if when the postage-stamps were 
paid into Court an application was made to take some steps in aid of exe- 
cution, such application would be suflicient to give a new period of limit- 
ation.——7 Madr. 307. 


It is competent to a party against whom an ex-parie decree has 
made to apply for review of judgment.—6 Al. 65. 
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A. lower Court admitted a review of judgment on the ground that the 
decision of a Divisional Bench of the High Court, which it had followed 
in that judgment, had subsequently been overruled by the Full Bench. Held 
that the lower Court was not authorized to admit a review of judgment on 
such ground.—6 Al, 292. 


See I. L. B., 11 Al. 267, noted under sec. 206 ; 14 Madr. 252, noted 
under sec. 231 ; 15 Bom. 594, noted under sec. 11. 


624. Except upon the ground of the discovery of such 

To whom applications New and important matter or evidence as 

for review may be made. aforesaid, or of some clerical error ap- 

parent on the face of the decree, no application for a review 

ef judgment, other than that of a High Court, shall be made 
to any Judge other than the Judge who delivered it. 


Notes. 


An application for review of judgment was presented on other grounds 
than those specified in sec. 624 to a District Munsif who had delivered the 
judgment, and he thereupon ordered the decree to be produced. The Dias- 
trict Munsif having resigned, his successor heard and determined the ap- 
plication. Held, it was not competent to the District Munsif who bad not 
delivered the original judgment to entertain the application for review.— 
L. L. R., 12 Madr. 509. 

In the absence of the deeree-holder and without giving him notice of 
the day fixed for the hearing of the darkhast, the Subordinate Judge struck 
eff an execution proceeding. Held, that under section 624 of the Civil 
Procedure Code (XIV of 1882) an application to review the order could 
not be heard by the successor of the Judge who made it.—14 Bom, 101. 


An application for review of judgment upon grounds other than those 
mentioned in sec. 624 of the Code of Civil Procedure (as amended by Act 
Vil of 1888), if presented to the Judge who delivered it, and who has 
therenpon directed notice to be given to the opposite party, may be heard 
and disposed of by his successor.—16 Bom. 603. 


A Judge of a Mufassal Small Cause Court has’ jurisdiction to direct a 
new trial of a case tried by his predecessor, sec. 21 of Act XI of 1865, not 
having been repealed by the Civil Procedure Code (Act X of 1877). Per 
GarrH., C.J.—The Judge, however, in dealing with applications for new 
trial under sec. 21, shoald have regard to the rule laid down in sec. 624 
of the Code of Civil Precedure.—6 Cal. 236. 

An application for review of judgment, upon a ground other than 
those mentioned in sec. 624 of the Civil Procedure Code, if presented to 
the Judge who delivered it, and who thereupon directs notice to be given 
to the opposite party, may be heard and disposed of by his successor. 
Pancham v. Jhinguri, I. Ll. R., 4 Al. 278, dissented from.—10 Cal. 80, 


Sec. 624 of the Code of Civil Procedure must be read as a proviso to 
gec. 633. Held, therefore, that, when a Court had been abolished and its 
business transferred presided over by another Judge, such Judge should 
mot entertain {an application for review of judgment except in the case 
provided for by. sec. 624.—8 Madr. 567. 


See I. L. R., 4 Al. 278 and 13 Bom. 330, noted under sec, 623 ; 11 
267, noted under sec. 206.. ; 
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625. The rules hereinbefore contained asto the form 

Form of applications for Of making appeals shall apply, mutatis 
review. mutandis, to applications for review. 

Note. 

An order made under Act X of 1877, sec. 409, refusing leave to sue 

as @ pauper, is subject to review under sec. 623, The provisions of sec. 413 

do not affect the right of a person against whom such order has been made 

to obtain a review. A petitioner applying for such review must file a copy 

of the order of which he seeks a review, together with a memorandum of 

objections (secs. 541 and 625).—I. L. R., 4 Bom. 414. 
626. If it appears to the Court that there is not suffi- 
Application when reject- Client ground for a review, it shall reject 


ed. the application. 


If the Court be of opinion that the application for the 

Application when grant- Yreview should be granted, it shall grant 

ed. the same, and the Judge shall record 
with his own hand his reasons for such opinion: | 


Proviso. Provided that— 


(a) nosuch application shall be granted without previous 
notice to the opposite party to enable him to appear and be 
heard in support of the decree a review of which is applied 
for ; and 

(6) no such application shall be granted on the ground 
of discovery of new matter or evidence which the applicant 
alleges was not within his knowledge, or could not be adduc- 
ed by him, when the decree or order was passed, without 
strict proof of such allegation ; and 

(c) an application made under section 624 to the Judge 
who delivered the judgment may, if that Judge has ordered. 
notice to issue under proviso (a) to this section, be disposed 


of by his successor.* 
Wotes. 

This section applies to Provincial Small Cause Courts. ; i 

The Judge of a Mufassal Small Cause Court may grant an application 
for a review of judgment under Act X of 1877.—I. L. R., 5 Cal. 699. 

See I. L. R., 3 Al. 316, noted under sec. 311; 16 Bom. 603, noted under 
sec, 624. 
627. Ifthe Judge or Judges, or any one of the Judges, 

Abplisation: fe-xeviow who passed the decree or order, a re- 

in Court consisting of two view Of which is applied for, continues 
oe mere. Sue Ben: or continue attached to the Oourt at. the 
time when the application for a review is presented, and is 


* This clanse has been added by the Civil Procedure Code Amendmént Acs (VII 
ef 1888), sec. 59. s. eee 
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not or are not precluded by absence or other cause, for a 
period of six months next after the application, from consi- 
dering the decree or order to which the application refers, 
such Judge or Judges, or any of them, shall hear the appli- 
cation, and no other Judge or Judges of the Court shall hear 
the same. 

Notre.—See 1. L. R., 16 Cal. 788, noted under 623. 


628. If the application for a review be heard by more 
than one Judge, and the Court be equ- 
ally divided, the application shall be re- 
jected. 

If there be a majority, the decision shall be according to 
the opinion of the majority. 

629. An order of the Court for rejecting the appli- 
Order of rejection final. cation shall be final ; but whenever such 
Objections to admission. application is admitted, the admission 

may be objected to on the ground that it was— 

(a) in contravention of the provisions of section 624, 

(5) in contravention of the provisions of section 626, or 

(ec) after the expiration of the period of limitation pres- 
cribed therefor and without sufficient cause. 

Such objection may be made at once by an appeal 
against the order granting the application, or may be taken 
in any appeal against the final decree or order made in the 
suit. 

. Where the application has been rejected in consequence 
of the failure of the applicant to appear, he may apply for 
an order to have the rejected application restored to the 
file, and, if it be proved to the satisfaction of the Court that 
he was prevented by any sufficient cause from appearing 
when such application was called onfor hearing, the Court 
may order it to be restored to the file upon such terms as to 
costs or otherwise as it thinks fit, and shall appoint a day for 
hearing the same. 


No order shall be made under this section unless the ap- 
plicant has served the opposite party with notice in writing 
of the latter application. 

No apphcation to review an order passed on revi ew or 
on an application for a review shall be entertained. 

Notes. 


No second appeal Hes against an order passed under sec. 629 of the 
Civil Procedure Code. An application was made by a plaintiff for review 


when reject- 
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of a judgmeni dismissing his suit as against all the defendants, which ap- 
plication was granted. Against that order the defendant appealed, and 
the lower Appellate Court confirmed the lower Court’s order granting the 
review as against one of the defendants, but set it aside as against the 
‘other defendants. Held that no second appeal lay against such order.— 
11 Cal. 296. _ 

Sec. 15 of the Letters Patent for the High Court of Judicature at 
Madras, which allows an appeal to the High Court from the judgment of 
one Judge of that Court, is controlled by sec. 629 of the Code of Civil 
Procedure, which provides that au order of a Civil Court rejecting an ap- 
plication for review of judgment shall be final.—9 Madr, 253. 


No appeal lies from an order granting a review of judgment, except 
in the cases set forth in sec. 629 of the Civil Procedure Code (Act XIV of 
1882).—12 Bom. 171. 

See I. L. R., 3 Al. 316, noted under sec. 311; 12 Madr. 125, noted 
under sec. 244, = 

630. When an application for a review is granted, a 
Registry of application Tote thereof shall be made in the re- 
granted, and order forre- gister, and the Court may at once re- 
shearing. hear the case, or make such order in re- 
gard to the re-hearing as it thinks fit. 
Woteg. 

This section applies to Provincial Small Cause Courts. 

Where a review of judgment is granted on a particular ground, the 
Court is not bound to re-hear the whole case under sec. 630 of the Civil 
Procedure Code; it is in the discretion of the Court to re-hear the whole 
case, or only the particular point on which the review has been granted.— 
I. L. R., 9 Cal. 209. 


CHAPTER XLVIII. 
SpreciaL Rutes RELATING TO THE CrartTERED FHicgH Courts. 
631. This chapter applies only to High Courts which 

Chapter to apply onlyto are ormay hereafter be established under 
certain High Courts. the twenty-fourth and twenty-fitfh of 
Victoria, chapter 104 (An Act for establishing High Courts of 
Judicature in India.) 

632. Except as provided in this chapter, the provi- 
Application of code to 810ns of this Code apply to such High 
High Courts. Courts. 
Notre.—Seel. L. R., 9 Al. 93, noted under sec. 574. 

Hick West Ae Sueewa 633. The High Court shall take 
judgments according toits evidence, and record judgments and 
OWE EIS: orders, in such manner as it by rule from 

time to time directs. 
Notse.—See I. L. R., 9 Al, 93, noted under sec. 574. 
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634. Whenever a High Court considers is necessary 
Power to orderexecution that a decree made in the exercise of 
of decree before ascertuin- its ordinary original civil jurisdiction 
meee Oe eee should be enforced before the amount of 
the costs incurred in the suit can be ascertained by taxation, 
the Court may order that the decree shall be executed forth- 
with, except as to so much thereof as relates to the costs ; 


and, as to so much thereof as relates to the costs, that the 
Execution for costa subsee- Gecree may be executed as soon as the 
quently. amount of the costs shall be ascertained 
by taxation. 
635. Nothing in this Code shall be deemed to authorize 
Unauthorized persons @NY person on behalf of another to ad- 
not to address Court. dress the Court in the exercise of its or- 
dinary original civil jurisdiction, or to examine witnesses, 
except when the Court shall have, in the exercise of the power 
conferred by its charter, authorized him so to do, or to in- 
terfere with the power of the High Court to make rules con- 
cerning advocates, vakils, and attorneys. 
Notes. 


Reading together secs. 7 and 8 of the Letters Patent for the High Court, 
and secs. 2, 36, 39, and 635 of the Civil Procedure Code, an advocate on the 
roll of the Court can, for the purpose of the Code, perform on behalf of a 
suitor all the duties that may be performed by a pleader, subject to his 
exemption in the matter of a vakalatnama ana to any rules which the High 
Court may make regarding him. Nosuch rule having been made to the 
contrary, such an advocate may take instructions directly from a suitor, 
and may “act” for the purposes of the Code on behalf of his clients,—I. L. 
R., 9 Al. 627. 


See I. L. BR., 9 Al. 613, noted under sec. 36. . 


636. Notices to produce documents, summonses to wit- 
Who may serve process messes, and every other judicial process, 
of High Court. issued in the exercise of the ordinary or 
extraordinary original civil jurisdiction of the High Court, 
and of its matrimonial, testamentary, and intestate jurisdic- 
tions,except summonsesto defendants issued under section 64, 
writs of execution, and notices under section 553, may be 
served by the attorneys in the suit, or by persons employed 
by them, or by such other persons as the High Court by any 
rule or order from time to time directs. 


637. Any non-judicial or quasi-judicial act which this 
Non-judicial actsmay be Code requires to be done by a Judge, 
done by Registrar. and any act which may be done by a 
Commissioner appointed to examine and adjust accounts under 
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section 394, may be done by the Registrar of the Court, or 
by such other officer of the Court as the Court may direct to. 
do such act. 


The High Court may, from time to time, by rule declare 
what shall be deemed to be non-judicial and quasi-judicial 
acts within the meaning of this section. 


638. The following portions of this Code shall not ap- 
dediisap-achappiywa te ply to the High Court in the exercise of 
High Oourt in original its ordinary or extraordinary original 
i a a civil jurisdiction, namely, sections 16, 17, 
and 19, sections 54, clauses (a) and (0), 57, 119, 160, 182 to 
185 (both inclusive), 187, 189, 190, 191, 192 (so far as relates. 
to the manner of taking evidence), 198 to 206 (both inclusive), 
and so much of section 409 as relates to the making of a me- 
morandum ; 
and section 5/79 shall not apply to the High Court in the 
exercise of its appellate jurisdiction. 


Sida nepiaenea ick Nothing in this Code shall extend or 
Court in exercise of insol- apply to any Judge of a High Court in 
vend jurteniepion: the exercise of {jurisdiction as an insol- 

vent Court. 

639. The High Court may, from time to.time, frame. 
forms for any proceeding in such Court, 
and may make rules as to the books, en- 
tries, and accounts to be kept by its officers. 


Power to frarne forms. 





PART X. 


CHAPTER XLIX. 
MiAscELLANEOUS. 


640. Women, who, according to the customs. and 
Exemption of certain ers of the country, ought not to be com- 
from personal ap- pelled to appearin publie, shall be exempt 

from personal appearance in Court. 


But nothing herein contained shall be deemed to exempt: 
such women from arrest in execution of civil process, ‘‘ in 
any case in which the arrest of women is not prohibited by 
this Code.’’* 


* The words quoted have been added. by the Debtors Act (VI. of 1888), sec. & 
182 : 


aut 
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Notes. 

This section applies to Provincial Small Cause Courts. 

Exemption from arrest on process of execution under see, 21, Act VIII 
of 1859, does not extend to all women of rank, but is limited to the women 
therein described—women, that is, “ who, according to the custom and 
manners of the country, ought not to be compelled to appear in pnblic.”— 


8 W. R., 282. 


In the case of an unmarried girl of some 12 yearsof age, without any 
distinguished rank or station, but belonging to that class of Hindu society, 
the female members of which never go out in public, it was held that she 
was entitled to the privilege of Act VIII. of 1859, sec. 21, even though it 
was essential to have her testimony in a case recorded by the Judge him- 
self, and that her testimony should be taken out of Court under suitable 
precavtions.—24 W. R., 375. 


A plaintiff applied, under sec, 640 of the Civil Procedure Code (Act 
XIV of 1882), for a commission to issue for the examination of three female 
witnesses (Perozbai, Bachoobai and Awabai) atthe residence of one of 
them (Perozbai).: The grounds upon which he based his application were 
the following :—(1) that Perozbai had lost her husband ten months pre- 
viously and was in mourning; that, according to Parsi usage, a widow ob- 
served mourning for two or threo years, and during that time did not 
leave her house ; (2) that Bachoobai was fifty-eight years of age and sickly 
and physically unable to attend the Conrt ; (3) that Awabai was about to 
go up-country, and could not stay in Bombay until hearing. Held, the cir- 
cumstances alleged were not such as to justify the issue of a commission. 
——14 Bom. 584, 


See I. L. R., 7 Cal. 19, noted under sec. 27]. 


641. The Local Government may, by notification in 
Local Government may the official Gazette, exempt from per- 
exempt certain persons sonal appearance in Court any person 
from personal appearance. whose rank, in the opinion of such Gov- 
ernment, entitles him to the privilege of exemption, and may, 
by like notification, withdraw such privilege. 


The names and See ces of the persons so exempted 

: rsone Shall, from time to time, be forwarded to 

wesinotea Oe be beat “in the High Court by the Local Government, 

courte: and a list of such persons shall be kept 

in such Court, and a lst of such persons as reside within the 

local limits of the jurisdiction of each Court subordinate to 
the High Court shall be kept in such subordinate Court. 


When any person so exempted claims the privilege of 
Costs of commission such exemption, ‘and it 1S consequently 
rendered _necessery by necessary to examine him by commission, 
claiming privilage- he shall pay the costs of that commis- 
sion, unless the party requiring his evidence pays such costs. 


Notre.—This section applies to Provincial Small Cause Courts, 
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642. No Judge, Magistrate, or other judicial officer, 
Persons exempt fromar- Shall be liable to arrest under civil process 
rest under civil process. while going to, presiding in, or returning 
from his Court. 
And, “except as provided in section 337A, sub-section 
(5), and sections 256 and 643,”* where any matter is pend- 
ing before a tribunal having jurisdiction therein, or believing 
in good faith that it has such jurisdiction, the parties thereto, 
their pleaders, mukhtars, revenue agents, and recognized 
agents, and their witnesses acting in obedience to a summons 
shall be exempt from arrest under civil process while going 
to or attending such tribunal for the purpose of such matter. 
and while returning from such tribunal. ° 


Notes. 

This section applies to Provincial Small Cause Courts. 

Where a native of Patna came from Calcutta to Madras on 24th 
October on account of a suit pending, in which he was plaintiff, and, the 
case having been adjourned on 27th October for seven weeks, remained in 
Madras on account of the suit, and was arrested on 10th November, held 
that he was privileged under sec. 642 of the Code of Civil Procedure,— 
I. L. R., 4 Madr, 317. 

The general rule thata party to a suit is protected from arrest upon 
any civil process, while going to the place of trial, while attending there 
for the purpose of the cause, and while returning home, applies toa de- 
fendant to a suit under the summary-procedure sections of Act X of 1877 
who has not obtained leave to appear and defend, and who therefore, 
cannot be heard atthe trial. Questions as to the privilege of exemption 
from arrest, in the case of persons arrested under writs issued from the 
Small Cause Court in Calcutta, must be governed by the English law, 
and not by sec. 642 of the above Act. It 1s nota deviation sufficient to 
forfeit the privilege if the shortest road home is deviated from, and a less 
crowded and more convenient road adopted.—5 Cal. 106, 

A Revenue Court is a ‘ Court of Civil Judicature’ within the mean- 
ing of sec. 651 of the Code of Civil Procedure. <A person, therefore, who 
escapes from custody under the process of a Revenue Court, is punishable 
under that section. Sec. 642 of the Civil Procedure Code only protects an 
accused person while he is attending a Criminal Court from arrest ‘ under 
that Code.” Held, therefore, where a person, who had been convicted by 
a Magistrate, and had been fined, wasarrested in execution of the process 
of a Revenue Court while waiting in Court until the money to pay such 
fine was brought, that such persoa was not protected from such arrest by 
the provisions of that section, and that, having escaped from custody under 
such arrest, such person had properly been convicted under sec. 651 for 
escaping from “ lawful custody.”’—4 Al, 27. 

643. When, in acase pending before any Court, there 
Procedurein case of cer- appears to the Court sufficient ground 


tain offences. for sending for investigation to the 


* The words quoted have been substituted by the Debtors’ Act (VI. of 1888), sec. 
7, for the words “except as provided iu secs. 266 aud 643,” as originally enacted. 
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Magistrate a charge of any such offence as is described in sec- 
tion 193, section 196, section 199, section 200, section 205, 
section 206, section 207, section 208, section 209, section 210, 
section 463, section 471, section 474, section 475, section 476, 
or section 477 of the Indian Penal Code, which may be made 
in the course of any other suit or proceeding, or with respect 
to any document offered in evidence in the case, the Court 
may cause the person accused to be detained till the rising of 
the Court, and may then send him in custody to the Magis- 
trate, or take sufficient bail for his appearance before the 
Magistrate. 

The Court shall send to the Magistrate the evidence and 
documents relevent to the charge, and may bind over any 
person to appear and give evidence before such Magistrate. 

The Magistrate shall receive such charge, and proceed 
with it according to law. 

Notes. 

This section applies to Provincial Small Cause Courts, 

Where the provisions of sec. 258 of the Code of Civil Procedure have 
not been complied with, a Civil Court is not debarred from admitting evi- 
dence that the decree has been satisfied out of Court, for the purpose of an 
investigation with a view to sending the judgment-creditor to a Magistrate 
ander sec. 643 of the Code of Civil Procedure.— I. L. R., 4 Madr. 325. 

644. Subject to the power conferred in the High Court 

Use of forms in fourth by section 639 and by the twenty-fourth 
‘echedule. and twenty-fifth of Victoria, Chapter 104, 
section 15, the forms set forth in the fourth schedule hereto 
annexed, with such variation as the circumstances of each 
case require, shall be used for the respective purposes there- 
in mentioned. 

Norz,—This section applies to Provincial Small Cause Courts. 


645. The language which, when this Code comes into 
Language of subordinate force, 1s the language of any Court sub- 
Courts. : ordinate to a High Court, shall continue 
to be the language of such subordinate Court until the Local 
(Jovernment otherwise orders ; 
but it shall be lawful for the Local Government, from 
time to time, to declare what language shall be the language 
of every such Court. 
Nortre.—This section applies to Provincial Small Cause Courts, 


Assessors in causes of 645A. In any Admiralty or Vice- 
salvage, &c. Admiralty cause of salvage, towage, or 
collision, the Court, whether it be exercising its original or its 
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appellate jurisdiction, may if it thinks fit, and upon request 
of either party to such cause shall, summon to its assistance, 
in such manner as the Court may, by rule, from time to time, 
‘direct, two competent assessors; and such assessors shall attend 
and assist accordingly. 

Every such assessor shall receive such fees for his atten- 
dance as the Court by rule prescribes. Such fees shall be paid 
by such of the parties as the Court in each case may direct. 

Note.—This section applies to Provincial Small Cause Courts, 


646. Whenever the Registrar of a Court of Small 
Power of Registrars of Causes has any doubt upon any question 
Smal Cause Courts to of law or usage having the force of law, 
preincecie or as to the construction of a document, 
which construction may affect the merits of the decision, he 
may state a case for theopinion of the Judge ; and all the pro- 
visions herein contained relative to the stating of a case by 
the Judge shall apply, mutatis mutandis, to the stating of a case 
by the Registrar. 
Norrt.—This section applies to Provincial Small Cause Courts. 
646A* (1) If at any time before judgment a Court in 
Power to refer to High Which a suit has been instituted doubts 
Court questions as to juris Whether the suit is cognizable, by a 
pe aaera cones Court of Small Causes or 1s not so cogniz- 
able, it may submit the record to the High Court with a state- 
ment of its reasons for the doubt as to the nature of the suit. 


(2) On receiving the record and statement the High 
Court may order the Court either to proceed with the suit 
or to return the plaint for presentation in such other Court as 
if may in its order declare to be competent to take cognizance 
of the suit. 


Nore.—tThis section applies to Provincial Small Cause Courts, 


6468B.* (1) Lf it appears to a District Court that a Court 
Power to District Oourt Subordinate thereto has, by reason of 
to submit for revision pro- erroneously holding a suit to be cogniz- 
take as to jurisdiction in able by a Court of Small Causes or not 
eminty Caused: to be so cognizable, failed to exercise a 
jurisdiction vested in it by law, or exercised a jurisdiction 
not so vested, the District Court may, and, if required by a 
party, shall, submit the record to the High Court with a state- 
ment of its reasons for considering the opinion of the sub- 


* These sections have been inserted by the Civil Procedure Code Amendment 
Act, (VII. of 1888) sec. 60. 
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ordinate Court with respect tothe nature of the suit to be 
erroneous. 

(2) On receiving the record and statement, the High 
Court may pass such order in the case as it thinks fit. 

(3) With respect to any proceeding subsequent to decree 
in any case submitted to the High Court under this section, 
the High Court may make such order as in the circumstances 
appears to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply 
with any requisition which the District Court may make for 
any record or information for the purposes of this section. 

Notes. 
This section applies to Provincial Small Cause Courts. 


Before a District Court can make a reference under sec. 646B of the 
Civil Procedure Code, it must be of opinion that the subordinate Court has 
erroneously held upon the point of jurisdiction in regard to the particular 
suit before it, and that therefore the matter is one in which the interference 
of the High Court should be sought. The word “ shall’ in sec. 646B, cl. I, 
is not mandatory, but directory.—I. L. R., 11 Al. 304, 


64'7. The procedure herein prescribed shall be follow- 
ed, as far as it can be made applicable, 
in ali proceedings in any Court of civil 
jurisdiction other than suits and appeals. 
The High Court may, from time to time, make rules to 
Admission of affidavits Provide for the admission, in such pro- 
Be OvImence: ceedings, of affidavits as evidence of the 
matters to which such affidavits respectively relate ; and such 
rules, on being published in the local official Gazette, shall 
have the force of law. 
°¢ Ezxplanation.—'This section does not apply to applica- 
tions sor the execution of decrees, which are proceedings in 
suits. 


Miscellaneous proceedings. 


Notes. 

This section applies to Provincial Small Cause Courts. 

The provisions of sec, 110 of Act VIII. of 1859 are properly applicable, 
ander sec, 33 of Act XXIII. of 1861, to proceedings in execution of decree. 
—4 N.-W. P. H. C. R., 10. 

The plaintiff brought his suit in a Munsiff’s Court to recover a sum of 
money. The District Judge transferred the suit toa Sub Court and the 
latter Court passed a decree. The decree-holder applied to the Subordinate 
Judge’s Court for execution of his decree. By au order of the District Court 
the execution proceedings were transferred to the Munsiff’s file. The judg- 
ment-debtor objected to the jurisdiction of the Munsiff on the ground that 
the District had no power to transfer execution proceedings from one 
Court to another. 


by Act V1 of 1992, sec. 4. 
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Held, that the District Court has no power to transfer execution pro- 
ceedings from one Court to another and thatthe power is limited only to 
transfer suits.—I, L. R., 15 Cal. 177. 

Section 647 of the Code of Civil Procedure does not operate to extend 
the rule laid down in respect of a suit in section 373 to an application for 
execution.— 78 Cal. 635. 

Sec. 372 of the Civil Procedure Code cannot be applied to the assign- 
ment, creation, or devolution of an interest subsequent to the decree in a 
suit, The section has no application to proceedings in execution of de- 
cree ; and a Court has; no jurisdiction, reading sec. 372 with sec. 647, to 
bring in a party after decree and make him a judgment-debtor for the 
purposes of execution, Where a Court had so acted, by an order which might 
have been, but was not, made the subject of appeal, under sec. 588 of the 
Court,—jy/eld,that as there was no jurisdiction to make such an order,the par- 
ty aggrieved was competent to object thereto on appeal from a subsequent 
order enforcing execution against him as a judgment debtor.—10 Al. 97. 


An appeal lies under sec. 647 of the Code of Civil Procedure against 
an order of a District Court under sec. 5, Act XX of 1863.—4 Madr. 295. 


See L.L.R., 7 Cal. 163, noted under s. 311 ; 3 Bom.( F.B.) 204, noted under 
sec. 575; 6 Cal. 762, noted under sec. 182 ; 5 Bom. 680, noted under sec. 
25; 10 Cal. 416, noted under sec. 108; 10 Cal. 53%, noted under sec. 244; 
9 Al. 36, noted under sec. 623; 10 Al. 71, noted under Art. 179 Sch, II of 
Act XV of 1877 (Limitation Act) ; 12 Al. 179 12 Al. 392, 15 Madr. 240, 
noted under sec. 373; 11 Al, 228, noted under sec. 257A ; 13 Al. 533, noted 
under sec. 203. 

648. Where any Court desires that any person shall be 

‘ arrested, or that any property shall be 

roceduare when person <8 S 
oo Ve esauee is outside Code not relating to the execution of de- 

; : _ crees, and such person resides or pro- 
perty is situate outside the local limits of its jurisdiction, the 
Court may, in its discretion, issue a warrant of arrest or make 
an order of attachment, and send to the District Court within 
the local limits of whose jurisdiction such person or property 
resides or is situate a copy of the warrant or order, together 
with the probable amount of the costs of the arrest or attach- 
ment. 

The District Court shall, on receipt of such copy and 
amount, cause the arrest or attachment to be made by its 
own officers, or by a Court subordinate to itself, and shall in- 
form the Court which issued or made such warrant or order 
of the arrest or attachment: 


and the Court making an arrest under this section shall 
send the person arrested to the Court by which the warrant 
of arrest was issued, unless he shows cause to the satisfac- 
tion of the former Court why he should not be sent to the 
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latter Court, or unless he furnishes sufficient security for his 
appearance before the latter Court or (where the case is one 
under Chapter XXXIV) for satisfying any decree that may 
be passed against him by that Court, in either of which cases 
the Court making the arrest shall release him.* 


Where a person to be arrested or moveable property to be 
attached under this section is within the local limits of the 
ordinary original civil jurisdiction of the High Court of Judi- 
cature at Fort William in Bengal or at Madras or Bombay, 
or of the Court of the Recorder of Rangoon, the copy of the 
warrant of arrest or of the order of attachment, and the pro- 
bable amount of the costs of the arrest or attachment, shall 
be sent to the Court of Small Causes of Calcutta, Madras, 
Bombay, or Rangoon, as the case may be, and that Court, 
on receipt of the copy and amount, shall proceed as if it 
were the District Court.f 

Wotes. 
This section applies to Provincial Small Cause Courts. 


Where an officer proceeding from Burmah to England on leave resided 
a few days in Madras on the way, held, that such residence was sufficient, 
for the purpose of sec, 648 of the Code of Civil Procedure, to render him 
liable to arrest before judgment.—I. L. R., 8 Madr. 205. 

A decree of a Small Cause Court can be executed by it at any place 
within the local limits of the District Court to which it is subordinate, as 
defined by Act X of 1877, sec. 2, without having recourse tothe procedure 
under sec, 648, which applies only to cases in which a decree passed in one 
district has to be executed in another district.—4 Cal. 823. 

Act X of 1877, sec. 223, does not apply te a Small Cause Court, and 
sec. 648 does not apply to acase in which the defendant resides within 
the same district in which the Court issuing a warrant is situate. Conse- 
quently, a Small Cause Court may issue a warrant for the arrest of a per- 
son residing in another district, but not if he resides within the same dis- 
trict in which the Court is situate, but outside its local jurisdiction.—2 
Bom. 560. 


649. The rules contained in Chapter XIX shall apply 

Rules applicable to an 0 the execution of any judicial process 
civil process for arrest, for the arrest of a person or the sale of 
Sere hn DAY Ment: property or ee aces of money, which 
may be desired or ordered by a Civil Court in any civil pro- 
ceeding. 
In the same chapter, the expression ‘‘ Court which pass- 

ed a decree,”’ or words to that effect, shall, unless there is 
something repugnant in the context be deemed to include, 


* Thia paragraph has been substituted fur the original by the Civil Procedure Code- 
Amendment Act (VII. of 1888), sec. 61 


¢ This paragraph bas been added by the same Act and section. 
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where the decree to be executed is passed in appeal, the 
Court which passed decree against which the appeal was pre- 
ferred, and, where the Court which passed the decree to be 
executed has ceased to exist or to have jurisdiction to execute 
it, the Court which, if the suit whercin the decree was pass- 
ed were instituted at the time of making application for exe- 
cution of the decree, would have jurisdiction to try such suit. 
Notes. 
This section applies to Provincial Small Cause Courts. 


Under secs. 210 and 296 of Act VIII of 1859, the representative of a 
deceased plaintiff in an abated suit is liable for costs of intorlocutory or- 
ders in the suit.—Bourke’s Rep, (O. C.) 154. 

Although the High Court, in its appellate side, does not, as a general 
rule, execute its own decrees or orders, yet this circumstance in no way 
affects the vitality of its jurisdiction in this respect, and it cannot there- 
fore be included among Courts which have ceased to have jurisdiction to 
execute decrees as specified under sec. 649 of the Code of Civil Procedure, 
—I. L,. R., 6 Cal. 201, 

Per Gartnu, C. J.—Sec, 649 of the Civil Procedure Code, as amended 
by Act XII of 1879, which explairs the meaning of the expression, the 
“Court which passed the decree,” does not exclude the Court which ori- 
ginally passed the decree as being a Court in which an application for 
execution should be made, but merely includes another Court. When, 
therefore, a Court which has passed a decree has ceased to have jurisdic- 
tion to execute it, the application for execution may be made either to 
that Court, although it has ceased to have jurisdiction to execute the de- 
cree, or to the Court which (if the suit wherein the decree was passed 
were instituted at the time of makirg application to execute it) would 
have jurisdiction to try the suit. Per Firtp J.— A Court does not cease to 
be ** the Court which passed the decree” merely by reason that the head- 
quaters of such Court are removed to another place, or merely because the 
local limits of the jurisdiction of such Court aro altered. An application for 
the transfer of a decree under the provisions of sec. 223 and the following 
section of Act X of 1887 is a step in aid of the execution of the decree with- 
in the meaning of cl. 4, art. 179, sch. ii. of Act XV of 1877.—6 Cal. 513. 


- Ain 1839 obtained a decree against B,a sardar in the Court of the 
Agent for Sardars. The decree was executed in the Agent’s Court until B's 
death in 1868. 5B’s status as a sardar under exclusive jurisdiction of the 
Agent did not descend to his sous, and the decree was transferred to the 
Court of the First-class Subordinate Judge at Ahmednagar for execution. 
Various objections where taken to the execution of the decree by that Court, 
but none on the ground that the Agent’s decree could not be executed by a 
mere transfer to an ordinary Civil Court. The case went up twice to the 
High Court, under whose orders the execution was for several years con- 
tinued in favour of A’s representatives against the estate of B’s sons. In 
1885, one of A’s representatives assigned his interest under the decree to 
C&D. Thereupon the transferees C & D applied to the First-class Subor- 
dinate Judge at Ahmednagar to have their names substituted in the place 
of the transferor in the execution proceedings. The Subordinate Judge re- 
jected this application, gn the ground that he could not recognise the 
transfer of the decree either under sec, 372 or sec. 232 of the Civil Procedure 
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Code (Act XIV of 1882). He also found that execution had been going on for 
several years contrary to the rnling in Khusaldas v. Sakharam Ramachan- 
dra (12 Bom. H.C. BR, 212), which laid down that the Agent’s decree could 
not be executed by amere transfer to an ordinary Court —the remedy in 
such cases being by asuit on the decree. On this ground, also, he refused 
to recognize the transfer of the decree, Held, reversing the order of the lower 
Court, that the assignmont of the decree-holder’s rights to execution in this 
ease was one approved by the law as contained in sec. 232 of the Code of 
Civil Procedure (Act XIV of 1882). ‘The transferee of a decree gains by the 
transfer the rights of the transferor. Held also that, though the execution- 
proceedirgs in this case had been for many years irregularly conducted by a 
mere transfer of the Agent’s decree to an ordinary Civil Court, still, asthe 
Court which carried on the execution had jurisdiction to grant the same re- 
lief if a suit had been brought upon the decree, the irregularity, having 
been acquiesced in, did not vitiate the former proceedings in execution, 
Where jurisdiction over the subject-matter exists, requiring only to be in- 
voked in the right way, the party who has invited or allowed the Court 
to exercise it ina wrong way cannot afterwards challenge the legality of 
the proceedings duo to his own invitation or negligence. But if there is 
no jurisdiction over the subject-matter, the acquiescence of the parties con- 
eerned cannot create it. Where a decree is one of continuous operation, 
taking effect as each year furnishes proceeds for its satisfaction, 1t must 
be executed each year according tothe law of proceedure then in force.— 


1l Bom, 153. 
See I. L. R., 17 Cal. 699, noted under sec. 16. 


650. The provisions of Chapter XIV & XV, relating 

Application of rules as tO witnesses, shall apply to all persons 

So wi /UesHeE. required to give evidence or to procedure 
documents in any proceeding under this Code. 


No re.—This section applies to Provincial Small Cause Courts. 


6504. Summons issued by any Civil or Revenue Court 
Service of foreign sum- Situate beyond the limits of British India 
monses. may be sent tothe Courts in British India, 
and served asif they had been issued by such Courts: Provid- 
ed that the Courts issuing such summonses have been establish- 
ed “or continued’”’* by the authority of the Governor-General 
in Council or that the Governor-General in Council has, by 
notification in the Gazette of India, declared the provisions of 
this section to apply to such Courts. 


The Governor-General in Council may, by like notifica- 
tion, cancel any notification made under this section, but not 
so as to invalidate the service of any summons served previous 
to such cancellation. 


G51. [Repealed by Act X of 1886, sec. 24, and inserted tn 
the Penal Code as sec. 225B. | 


* The words quoted have been inserted by the Civik Procedure Code Amendment 
Act (VII. of 1888), sec. 62, : 
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652. The High Court may, from time to time, make 
Power to make subsidi- Tules consistent with this Code to regulate 
ary rules of procedure. any matter connected with its own pro- 
cedure or the procedure of the Courts of Civil ‘Judicature 
subject to its superintendence. All such rules shall be pub- 
lished in the local official Gazette, and shall thereupon have 
the force of law. 

A High Court not established under the Statute 24 & 25 
Victoria, chapter 104 (An Act for establishing High Courts of 
Judicature in India), may, from time to time, with the previous 
sanction of the Local Government, make, with respect to any 
matter other than procedure, any rule which any High Court 
so established might under section 15 of that Statute make 
with respect to any such matter for any part of the territories 
under its jurisdiction which is not included within the limits 
of a presidency-town. Rules so made shall be published in 
the same manner, and shall thereupon have the same force, 
as rules made and published under this section for the regu- 
lation of matters connected with procedure.* 

653.7 (1) At any time after a warrant of arrest has been 

Release on ground of ill. issued under this Code, the Court may 
ness of jadgment-debtor. cancel it on the ground of the serious 
illness of the person against whom the warrant was issued. 

(2) When a judgment-debtor has been arrested under 
this Code, the Court may release him if in its opinion he is 
not in a fit state of health to undergo imprisonment. 

(3) When a judgment-debtor has been committed to 
jail, he may be released therefrom— 

(2) by the Local Government, on the ground of his suf- 
fering from any infections or contagious discase, or 

(5) by the committing Court, or any Court to which that 
Court is subordinate, on the ground of his suffering from 
any serious illness. 

(4) A judgment-debtor released under this section may 
be re-arrested, but the period of his imprisonment shall not, 
in the aggregate, exceed that prescribed in section 342 or 
section 481, as the case may be. 





* This para has been added by the Civil Procedure Code Amendment Act (VII. 
1888), sec. 63. 
+ This section has been added by the Debtors Act (VI. of 1888), sec. & 


Number and year. 


X. of 1877 


AIT. of 1879 


VII. of 1880 


of 


THE FIRST SCHEDULE. 


(See sectton 3.) 


ACTS REPEALED. 


Subject or title. Extent of repeal. 


The Code of Civil Procedure. So much as has not been 
repealed. 

Amending Act X. of 1887, Sections one to one hun- 
dered and three (both 
inclusive). 


Merchant Shipping Section eighty-five. 


THE SECOND SCHEDULE.* 
(See sectton 5.) 


Chapters and Sections of this Code extending to Provincial Oourts of 


Small Causes. 


PRELIMINARY : Sections 1, 2, 3, and 5. 


CHAPTER 


CHAPTER 
CHAPTER 
CHAPTER 


CHAPTER 
CHAPTER 


CHAPTER 


CHAPTER 
CHAPTER 


CHAPTER 
CHAPTER 


OxnAPTER 
CHaPrer 


-Of the Jurisdiction of the Courts and Res Judi- 
cata, except section ]] and the last paragraph 
of section 14, 
II.—Of the Place of Suing, except section 20, para- 
graph 4, and sections 22 to 24 (both inclusive), 
IIl.— Of Parties and their Appearances, Applications, 
: and Acts. 
IV.—Of the Frame of the Suit, except section 42 and 
section 44, rule a. 
V.—Of the Institution of Suits. 
VI.—Of the Issue und Service of Summons, except 
section 77. 
VII.—O£ the Appearance of the Parties and Conse- 
quence of Non-appearance. 
VIII.—OE£ Written Statements and Set-off. 
IX.—Of the Examination of the Parties by the Court, 
except section 119. 
X,.—Of Discovery and the Admission, &c., of Docu- 
ments. 
XII.—Section 155, first paragraph, Judgment where 
either party fails to produce his evidence. 
XIII.—Of Adjournments. 
XIV .—Of the Summoning and Attendance of Witnesses, 


* This schedule has been substituted for the one originally enacted by (Act No. X 


iz 


CHAPTER 


CHAPTER 
CHAPTER 


CHAPTER 
CHAPTER 


CHAPTER 
CHAPTER 


CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 


CHAPTER 
CHAPTER 


CHAPTER 
CHAPTER 


CHAPTER 
CHAPTER 
CHAPTER 


CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 


CHAPTER 
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XV.—O£ the Hearing of the Suit and Examination of 
Witnesses, except sections 182 to 188 (both 
inclusive), 

XVI.- -Of Affidavits. 
XVII.- -Of Judgment and Decree, except sections 204, 
: 207, 211, 212, 213, 214, and 215. 
XVIII.- -Of Costs, sections 220, 221, and 222. 
XIX... -Of the Execution of Decrees, sections 223 to 236 
(both inclusive), 239 to 258 (both inclusive), 
259 (except so far as relates to the recovery 
of wives), 266 (except so far as relates to im- 
moveable property), 267 to 272 (both inclu- 
sive), 273 (so far as relates to decree for move- 
able property), 275 to 283 (both inclusive), 
284 (so far as relates to moveable property), 
285, 286, 287, 288, 289, 290, (so far as relates 
to moveable property, 291, 292, 293 (so far as 
relates to resales under 297), 294 to 303 (both 
inclusive), 328 to 333 (both inclusive, so far 
as relates to moveable property), 336 to 343 
(both inclusive). 

XxX,- -Section 360, Power to invest certain Courts with 

Insolvency-jurisdiction. 
XXI.. -Of the Death, Marriage, and Insolvency of Par- 
ties. 
XXII.- -O£f the Withdrawal and Adjustment of Suits. 
XXIII.- -Of Payment into Court. 
XXIV.- -Of requiring Security for Costs. 
XXV.- Of Commissions, except section 396. 
XXVI.- Suits by Paupers. 
XXVIT.- Suits by and against Government or Government 
Servants. 
XXVIIT.—Snuits by Aliens and by and against Foreign and 
Native Rulers. 
XXIX.—Suits by and against Corporations and Compa- 
nies. 
XXX.— Suits by and against Trustees, Executors, and 
Administrators. 
XXXI.- -Suits by and against Minors and Persons of un- 
sound Mind. 
XXXII.- -Suits by and against Military Men. 
XXXIII.- -Interpleader. 
XXXIV.- -Of Arrest and Attachment before Judgment, ex- 
cept as regards Immoveable Property. 
XXXVI.- -Appointment of Receivers. 
XXXVII.- -Reference to Arbitration. 
XXXVITI.- -Of Proceedings on Agreement of Parties. 
XLVI_.- -Reference to and Revision by High Court. 
XLVII.- -Of ads of Judgment, sections 623, 626, and 
XLIX.—Miscellaneous. bd 
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THE THIRD SCHEDULE. 
(See Section 7.) 
Bombay Enactmenis. 
Bombay Regulation XXIX., 1827. 


. . VIL., 1830, 
? 99 I, 1831. 
XVL., 183]. 


Act XIX. of 1835. 
. XII. of 1842. 


THE FOURTH SCHEDULE. 
(See section 644.) 


FORMS OF PLEADINGS AND DECREES. 
A.—PLAINTS. PART I. 


Wo. 1. 
For Money LENT. 
In THE CouRT OF , AT 
Orvil Suit No. 
A. B., of 
against 
C. D., of 
A. B., the above-named plaintiff, states as follows :— 
1. That on the .day of 18 , at , he lent the 
defendant rupees, repayable on demand [or on the day of ‘ 
2. That the defendant has not Pee the same, except rupees, 
paid on the day of 8 


(If the plainttf claims exemption from any law of limitation, say :—- 


3. The plaintiff was a minor [ov insane] from the day of 
till the day of 
4. The plaintiff prays judgiient for rupees, with interest at 
per cent. from the day of 18 : 


[Nors.—The objest of stating when the debt is to be repaid is merely 
to fix a date for interest. If, therefore, interest is not claimed, the uinte: 
ment may be omitted. } 


No. 2. 
For MONEY RECEIVED TO PuaintTirr’s USE. 
(Title.) 
A. B. and G. H., the above-named plaintiffs, state as follows :-— 
1. That on the day of 18 iat , the defendant 
received rupees [or a cheque on the Bank for 
rupees] from one H, F, for the use of the plaintiffs. 
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ae 2. That the defendant has not paid [or delivered] the same aceord- 
ingly. 





3. The plaintiff’s pray judgment for rupees, with interest at 
per cent, from the day of Is. : 
Wo. 8. 
For Price or Goops soup By A Factor. 
(Title.) 
A. B.; the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , he and E. F., 


since deceased, delivered to the defendant [one thousand barrels of flour, 
five hundred maunds of rice, or as the case may be] for sale upon commission. 


2. That on the day of 18 , [or on same day unknown 
to the plaintiff, before the day of 18 ], the defendant sold: 
the said merchandise for rupees. 


3. That the commission and expenses of the defendant thereon amount 
to rupees.. 
4, That on the day of 18 , the plaintiff demanded 
from the defendant the proceeds of the said merchandise. 
5. That he has not paid the same. 
[Demand of judgment, } 


No. 4. 
For MONEY RECEIVED BY DEFENDANT THROUGH THE PLAINTIFF’S 
MisrakeE or Fact. 





(Title.) 
A. B.,, the above-named plaintiff, states as follows :— 
1, That on the day of 18 , at , the plaintiff 
agreed to buy and the defendant agreed to sell bars of silver at 


annas per tola of fine silver. 

2. That the plaintiff procured the said bars, to be assayed by one K, 
¥F., who was paid by the defendant for such assay, and that the said EB. F., 
declared each of the said bars to contain 1,500 tolas of Sue silver, and that 
the plaintiff accordingly paid the defendant rupees annas therefor. 

3. That each of the said bars did contain only 1,200 tolas of fine 
silver. 

4, That the defendant has not repaid the sum so overpaid. 

[ Demand of judgment. } 

[Nore.—A demand of repayment is not necessary, but it may affect the 

question of interest or the costs. } 


No. 5. 
For Money PAID TO A THIRD Party Ar THE DEFENDANT’S REQUEST. 
(Title.) 
A. B., the above-named plaintiff, states as follows :—— 
1. That on the day of 18, at , the request [or by 
the authority] of the defendant, the plaintiff paid to one HK. F. rupees. 


2. That, in consideration thereof, the defendant promised [or became 
bound] to pay the same to the plaintiff on demand [or as the case may 
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3. That [on the day of 18 , the plaintiff demanded pay- 
ment of the same from the defendant, but] he has not paid the same. 
[Demand of judgment. } 


(Notre.—If the request or authority is implied, the plaint should state 
facts raising the implication, } 


No. 6. 
For Goops soup aT A FIXED PRICE 4nD DELIVERED, 
(Title.) 
A. B., the above-named plaintiff, states as follows :-— 
I. That on the day of 18 » at E. F., of ‘ 
deceased, sold and delivered to the defendant [one hundred barrels of flour, 
er the goods mentioned in the schedule hereto annoxed, or sundry goods). 


2. That the defendant promised to pay rupees for the said 
goods on delivery [or on the day ot some day before the plains 
eas filed. } 


3. That he has not paid the same, 


4. That the said EK. F. in his lifetime made his will, whereby he ap- 
pointed the plaintiff executor thereof. 


5. That on the day of 18 , the said E. F. died. 
6. That on the day of probate of the said will was granted 
to the plaintiff by the Court of 2 


7. The plaintiff as executor as aforesaid. 
[Demand of judgment. } 


[Notre.—-If a day was fixed for payment, it should be stated as 
shing a date for the commencement of interest. ] 


No. 7. 
Goops sOLp AT A REASONABLE PRICE AND DELIVERED. 
(Title, ) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 at , plaintiff sold and 


delivered to the defendant [sundry articles of house-furniture], but no express 
agreement was made as to the price. 


2. That the same were reasonably worth rupees. 
3. That the defendant has not paid the same. 
[Demand of judgment.] 


{Nors.—The law implies a promise to pay so much as the goods are 
reasonably worth. | 





No. 8. 
For Goops DELIVERED TO 4 THirp Parry ar Derenpant’s Request 
AT A FIXED PRICE. 


(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 ,at » plaintiff sold to 


the defendant [one hundred barrels of flour], and, at the request of the de- 
fendant, delivered the same to one E. F. 
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2. That the defendant promised to pay to the plaintiff rupees 
therefor. 
3. That he has noé paid the same. 
: [Demand of judgment. ] 


No. 9. 
For N&cESSARIES FURNISHED TO THE FAMILY OF DerenDANT’s TESTATOR 
WITHOUT HIS ExPRESS REQUEST, AT A REASONABLE PRICE. 


(Title. ) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of  I8 ,at , plaintiff furnished 


to [Mary Jones] the wife of [James Jones], deceased, at her request, sundry 
articles of [ food and clothing], but no express agreement was made as to 
the price, 

2. That the same were necessary for her. 

3. That the same were reasonably worth rupees. 

4. That the said James Jones refused to pay the same. 

5. That the defendant is the executor of the last will of the said 


James Jones. 
[Demand of judgment. ] 


Wo. 10. 
For Goons soLD aT A FIxEp PRICE. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the plaintiff sold 
to E. F., of » deceased [all the crops then growing on his farm in }. 
2. That the said E. F., promised to pay the plaintiff rupees for 


the same. 
3. That he did not pay the same. 
4. That the defendant is administrator of the estate of the said E, F. 
{Demand of judgment. } 


No. 11. 
For Goons SOLD AT A REASONABLE PRICE. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

That on the day of 18 ,at E. F., of » 80ld to 
the defendant [all the fruit growing in his orchard in J, but no express 
agreement was made as to the price. 

2. That thesame was reasonably worth rupees. 


3. That the defendant has not paid the same. 

4. That on the day of 18 , the High Court of Judicature 
at Fort William duly adjudged the said E. F. to be a lunatic, and appoint- 
ed the plaintiff committee of his estate, with the usual powers for the man- 
agement thereof. 

5. The plaintiff as committee as aforesaid. 

{ Demand of judgment. ] 
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{Nore.—When the lunatic’s estate is not subject to the ordinary origi- 
eae jurisdiction of a High Court, for paragraphs 4 and 5 substitute the fol- 

owing :— 

4, That on the day of is, the Civil Court of duly 
adjudged the said E. F, to be of unsound mind and incapable of managing 
his affairs, and appointed the plaintiff manager of his estate. 

5. The plaintiff as manager as aforesaid. 

{Demand of judgment. } 





No. 12. rw 
For Goops MADE AT DEFENDANT’S REQUEST, AND NOT ACCEPTED. 
(Title.) 
A. B., the above-named plaintiffs, states as follows :— 

1. That on the day of 18 ,atE. F., of 
agreed with the plaintiff that the plaintiff should make for him [siz tables 
and fifty chairs], and that the said E. EF. should pay for the same upon the 
delivery thereof rupees. 

2. That the plaintiff made the said goods, and on the day of 
18 , offered to deliver the same to the said E. F., and has ever since been 
ready and willing so to do. 

3. That the said E. F. has not accepted the said goods or paid for the 
same. 
4. That on the day 18 , the High Court of Judi- 
cature at Fort William duly aalatged the said E. F. to bea lunatic, and 
appointed the defendant committee of his estate. 

5. The plaintiff prays judgment for rupees with interest from 
the day of at the rate of per cent. per annum, to be paid out 
of the estate of the said E. F. in the hands of the defendant. 


No. 13. 
For DeEFICIENCY-UPON A RE-8ALE [Goons Soup ar Auction. | 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 , at , plaintiff put up at 
auction sundry [articles of merehandtse], subject to the condition that all 
goods not paid for and removed by the purchaser thereof within [ten days} 
after the sale should be re-sold by auction, on his account, of which condi- 
tion the defendant had notice. 

2. That the defendant purchased [ one crate of crockery] at the said 
auction at the price of rupees. 

3. That the plaintiff was ready and willing to deliver the same to the 
defendant on the said day and for [ten days] thereafter, of which the de- 
fendant had notice. 

4. That the defendant did not take away the said goods purchased by 
him, nor pay therefor, within [ten days] after the sale, nor afterwards. 

5. That on the day of 18 , at , the plaintiff re-sold 
the said [ crate of crockery), on account of the defendant, by public auction, 
for rupees. 

6. That the expenses attendant upon such re-sale amounted to 


rupees. 
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¥. That the defendant has not paid the deficiency thus arising, amount- 
ing to rupees. 
[Demand of judgment. | 

[Nore to § 4.——-Unless the seller agreed to deliver, the purchaser must 
fetch the goods. See Act IX of 1872, sec. 93.] 


No. 14. 
For THE PURCHASE-MONEY OF LANDS CONVEYED. 
(Title.) 
A. B,, the above-named plaintiff, states as follows :— 

1. That on the day of 18 » at , the plaintiff sold 
[and conveyed] to the defendant [the house and compound, No. ,» in the 
city of , or a farm known as ,in , or a piece of land lying, &c. ] 

2. That the defendant promised to pay the plaintiff rupees for 


the said the [house and compound, or farm, or land]. 
3. That he has not paid the same. 
[Demand of judgment. ] 


[No1tz.—Where there has been no actual conveyance, say, in § 1, “sold 
to defendant the house, &c., and placed him in possession of the same.” ] 





No. 15. 


For THE PurcHsAsE-MONEY OF IMMOVEABLE PROPERTY CONTRACTED TO BE 
SOLD, BUT NOT CONVEYED, 


(‘Title.) 
A. B., the above-named plaintiff, states as follows :— 
1, That on the day of 18 > at , the plaintiff and 


defendant mutually agreed that the plaintiff should sell to the defendant, 
and that the defendant should purchase from the plaintiff [the house, No. 


» in the town of 3 or one hundred bighas of land in , bounded by 
the East Indian railroad, and by the other lands of the plaintiff] for 
rupees. 

° 2. That on the day of 18 at , the plaintiff ten- 


dered [or was ready and willing, and offered to execute] a sufficient instru- 
ment of conveyance of the said property to the defendant, on payment of 
the said sum, and still is ready and willing to execute the same. 


[Demand of judgment. ] 
8. That the defendant has not paid the said sum. 
[Demand of judgment. ] 


No. 16. 
For SERVICES AT A FIXED PRICE. 
(Title.) 
A. B,, the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the defen- 
dant [hired plaintiff as a clerk, at the salary of rupees per year, | 
2. That from the [said day], until the day of 18 , the 


plaintiff served the defendant as his (clerk. ] 
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3. That the defendant has not paid the said salary. 
[Demand of judgment. ] 


No. 17. 
For SERVICES at A REASONABLE PRIOR. 
(Title,) 
A. B., the above-named plaintiff, states as follows :— 
1. That between the day of 18 , and the day of 
18 , at , plaintiff [executed sundry drawings, designs, and 
diagrams] for the defendant, at his request; but no express agreement was 
made as to the sum to be paid for such services. 
2. That the said services were reasonably worth rupees. 
3. That the defendant has not paid the same. 
{Demand of judgment. ] 


No. 18. 
For Services anp Mareriaus aT A Frxep Price. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 , at , plaintiff [fur- 
nished the paper for and printed one thousand copies of a book called ] 
for the defendant, at his request [and delivered the same to him. ] 

2. That the defendant promised to pay rupees therefor. 

3. That he has not paid the same, 

[Demand of judgment. } 


No. 19. 
For Services AND MATERIALS AT A REASONABLE PRICE. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the “day of 18 » at , plaintiff build a 
house [known as No. , in ], and furnished the materials therefor, 


for the defendant, at his request, but no express agreement was made as to 
the price to be paid for such work and materials, 
2. That the said work and materials were reasonably worth 
rupees. ‘ 
3. That the defendant has not paid the same. 


[Demand of judgment. ] 


No. 20. 
For RENT RESERVED IN A LEASE. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 » at , the defen- 


dant entered into a contract with the plaintiff, under thcir hands, a copy of 
which is hereto annexed. 
Or state the substance of the contract. 
2. That the defendant has not paid the rent of the [month] ending 
on the day 18 » Mmounting to rupees. 
{Demand of judgment. ] 
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Another Form. 
1. That the plaintiff let to the defendant a house, No. 27, Chowring: 


hee, for seven years, to hold from the day of 18 » at 
rupees @ year, payable quarterly. 
2. That of such rent quarters are due and unpaid. 


[Demand of judgment. ] 


No. 21. 
For Use anp Occupation aT A Fixep Renr. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 » at , the defendant hired 
from the plaintiff [the house No. _, Street], at the rent of rupees, 
payable on the first day of 

2. That the defendant occupied the said premises from the day of 

18 , tothe day of 1s. 

3. That the defendant has not paid mupeee being the part of said 

rent due on the first day of 8 
[Demand of jadgment. > 


No. 22. 
For UsE anp Occurarion aT A REASONABLE RENT. 
(Title.) 
A. B., the above-named plaintiff, executor of the will of X. Y., deceas- 
ed, states as follows :— 


1. That the defendant occupied [the house, No. ¢ Street] by 
permission of the said X. Y., from the day of 18 » until the 
day of 18 ; and no agreement was made as to payment for 


the use of the said premises. 

2. That the use of the said premises for the said period was reason- 
ably worth rupees. 

3. That the defendant has not paid the same. 

4. The plaintiff as such executor as aforesaid prays judgment for 


rupees, 
Wo. 28. 
For Boarp anp Lopaine, 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That from the day of 18 , until the day of 
18 , the defendant occupied certain rooms in the house [No. , Street ], 


by permission of the plaintiff, and was furnished by the plaintiff, at his re- 
quest, with meat, drink, attendance, and other necessaries, 

2. That, in consideration thereof, the defendant promised to pay [or 
that no agreement was made as to payment for such meat, drink, attend. 
ance, or necessaries, but the same were reasonably worth | the sum of 
rupees. 

3. That the defendant has not paid the same, 

[Demand of judgment. } 
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Wo. 24. 
For Freieat or Goops. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 » at , plaintiff transported 
in [his barge, or otherwise] [one thousand barrels of flour or sundry goods}, 
from to , at the request of the defendant. 


2. That the defendant promised to pay the plaintiff the sum of [one 
rupee per barrel] as freight thereon [or that no agreement was made as to 
payment for such transportation, but sucb traneportation was reasonably 
worth rupees. | 

3. That the defendant has not paid the same. 

{Demand of judgment. ] 


No. 265. 
For PAssaGE-MONEY. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , plaintiff conveyed the defen- 
dant [in his ship, called the ] from to at his request. 
2. That the defendant promised to pay the plaintiff rupees 
therefor [Or that no agreement was made as to the price of the said pas- 
sage, but the said passage was reasonably worth rupees. } 


8. That the defendant has not paid the same. 
[Demand of judgment. } 


No. 26. 
On an AWARD. 
(Title.) 
A. B., the above-named plaintiff, states as follows :—~ 
1. That, on the day of 18 ,at , the plaintiff and de- 


fendant having a controversy between them concerning [a demand of the 
plaintiff for the price of ten barrels of oil, which the defendant refused to 
pay], agreed to submit the same to the award of E. F. and G. H., as arbitra- 
tors [or entered into an agreement, a copy of which is hereto annexed. ] 

2. That on the day of 18 » at , the said arbitrators 
awarded that the defendant should [ pay the plaintiff rupees |. 

3. That the defendant has not paid the same. | 

[Demand of judgment. } 
. ae will apply where the agreement to refer is not filed in 
ourt. 


No. 27. : 
On A ForEIGN JUDGMENT. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That, on the day of 18 , at , in the State [or 
Kingdom] of » the Conrt of that State [or Kingdom], in a suit 


therein pending between the plaintiff and the defendant, duly adjudged 
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that the defendant should pay to the plaintiff rupees, with interest 
from the said date. 
2. That the defendant has not paid the same. 


{Demand of judgment. ] 


PLAINTS UPON INSTRUMENTS FOR THE 
PAYMENT OF MONEY ONLY. 


No. 28. 
On an ANNUITY Bonn. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That, on the day of 18 ,at , the defendant, by 
his bond became bound to the plaintiff in the sum of rupees to be 
paid by the defendant to the plaintiff, subject to a condition that, if the de- 
fendant should pay to the plaintiff rupees half-yearly on the 
day of and the day of in every year during the life of the 
plaintiff, the said bond should be void. 

2. That afterwards, on the day of 18 , the sum of 
rupees for of the said half-yearly payments of the said annuity be- 
came due to the plaintiff, and is still unpaid. 


{Demand of judgment. | 


No. 29. 
PAYEE AGAINST Maker, 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 ,at , the defendant, by 


hia promissory note, now overdue, promised to pay to the plaintiff 
rupees [days] after date. 


2. That he has not paid the same [except rupees paid on the 
day of 18 


[Demand of judgment. } 
[Nots.— Where tho note is payable after notice, for paragraphs 1 and 2 


substitute :-— 
1, That on the day of 18 , at , the defendant, by 
his promissory note, promised to pay to the plaintiff rupees months 


after notice. 

2. That notice was afterwards given by the plaintiff to the defendant 
to pay the same months after the said notice. 

That the said time for payment has elapsed, but the defendant has 
not paid the same. 
{ Where the note ts payable at a particular place, say—] 

1. That on the day of 18 ,at , the defendant, by 
his promisso note, now overdue, promised to pay to the plaintiff [at 
Messrs. A & Co,’s Madras rupees months after date. 

2. That the said note was duly presented for payment [at Messrs A. 
and OCo.’s] aforesaid, but has not been paid. 
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Written Statement of the Defendant. 
In the Court, &c. 
C. D., the above-named defendant, states as follows :— 

1, The defendant made the note sued upon under the following 
circumstances: The plaintiff and defendant had for some years been in 
partnership as indigo manutacturers, aud it had been agreed between them 
that they should dissolve partnership, that the plaintiff should retire from 
the business, and that the defendant should take over the whole of the 
partnership-assets and liabilities, and should pay the plaiutiff the value of 
his share in the assets after deducting the liabilities. 

2. The plaintiff thereupon undertook to examine the partnership- 
books, and enquire into the state of the partnership-assets and liabilities ; 
and he did accordingly examine the said books and make the said in- 
quiries, and he thereupon represented to the defendant that the assets of the 
firm exceeded Ks. 1,00,000, and that the liabilities of the firm were less 
than Rs. 30,000, whereas the fact was that the assets of the firm were lesa 
than Rs. 50,000, and the liabilities of the firm largely exceeded the assets. 

3. The misrepresentations mentioned in the second paragraph of this 
statement induced the defendant to make the note now sued on, and there 
never was any other consideration for the making of such note. 





No. 30. 
First INpDORSEE AGAINST MAKER. 
( Title.) 
A. 3B., the above-named plaintiff, states as follows :— 
1. That on the day of , 18 , at , the defendant, by his pro- 


missory note, now overdue, promised to pay to the order of 1, F., [or to E, 
F. or order | rupees [ days after date]. 


2. That the said HK, I’. indorsed the same to the plaintiff. 
3. That the defendant has not paid the same. 
{Demand of judgment. ] 


No. 31. 
SUBSEQUENT InpDORSEE AGAINSY MAKER. 
( Title.) 


A. B., the above-named plaintiff, states as follows :— 
1. [As 22 the last preceding form. } 
¥. That the same was, by theindorsement of the said EH. I". and of G. 
H. and I. J. [or and others] transferred to the plaintiff, 
3. That the defendant has not paid the same. 
[ Demand of judgment. } 


No. 32. 
First INDORSEE AGAINSY First INDORSER. 
( Title.) 
A. B., the above-named plaintiff, statea as follows :— 
1. That E. F., on the day of 18 , at , by his promis- 
sory note, now overdue, promised to pay to the defendant or order 


rupees months after date. 
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2. That the defendant indorsed the same to the plaintiff. 
3. That on the day of 18 , the same was duly presented 


for payment, but was not paid. 
[Or state facta excusing want of presentment. 
4. That the defendant had notice thereof. 
5. That he has not paid the same. 
[Demand of judgment. ]} 


No. 38. 
SuBsEQUENT INDORSEE AGAINST First INDORSER ; TRE INDORSEMENT 
BEING SPECIAL. 
(Title.)} 
A. B., the above-named plaintiff, states as followa :— 

¥. That the defendant indorsed to one E. F. a promissory note, now 
overdue, made [or purporting to have been made] by one G. H., on the 
day of 18 , at , to the order of the defendant, for the sum of 
rupees [ payable days after date |. 

2. That the same was, by the indorsement of the said E. F. [and 
others], transferred to the plaintiff. [Or that the said KE. F. indorsed the 
same to the plaintiff. } 

3,4, and 5. [Same as 3, 4, and 5 of the last preceding form. ] 

{Demand of judgment.) 


No. 34. 
SvuBsEQuenT INDORSEE AGAINST Hts IMMEDIATE INDORSER. 
(Title.) 
A. B., the above-named plaintiff, states as follows :-— 

I. Thatthe defendant indorsed to him a promissory note, now over- 
due, made or purporting to have been made] by one E. F., on the day 
of at . ,to the order of one G. H., for the sum of rupees 

payable -@uys iter date], and indorsed by the said G. H. to the de- 
endant. 

2,3,and 4, [Same as in 3, 4,and 5 in Form No. 33.]. 

{Wemand of judgment.} 





No. 88. 
SupsEQUENT INDORBEE AGAINST INTERMEDIATE INDORSER. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

I, That a promissory note, now overdue, made, [or purporting to have 
been made] by one E. F.,on the | day of Is ,at , to the or- 
der of one G. H., for the sum of rupees [payable days after date], 
and indorsed by the said G. H. to the defendant, was, by the indorsement 
of the defendant [and others), transferred to the plaintiff. 

2,3,and 4, Asin No. 33. 

{Demand of judgment.) 
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Wo. 36. 
Sussequent INDORSEE AGAINST MakER, AND First anp Seconp Inpoxser. 
in tHE Court or , av ‘“ 
Civ Suit No. 
A. B., of 
agaist 
C. D., of 
E. F., of 
and 
G. H., of 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the defendant, O. D., 
by his promissory note, now overdue, promised to pay to the order of the 
defendant, E. F., rupees [ months after date }. 


2. That the said HE. F., indorsed the same to the defendant, G. H., 
who indorsed it to the plaintiff. 

3. That on the day of 18 , the same was presented [or 
state facts excusing want of presentment] to the said C. D. for payment, but 
was not paid. 

4. That the said E. F. and G. H. had notice thereof. 

5S. That they have not paid the same. 


[Demand of judgment. ] 


No. 387. 
DRAWER AGAINST ACCEPTOR. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 ,at , by bis bill of 


exchange, now overdue, the plaintiff required ‘the defend 
rupees [ days after date, or sight, thereof. ] 
2. That the defendant accepted the said bill. (Jf the bill ts payable 


at a certain time after sight, the daie of acceptance should be stated; otherwise 
at is not necessary. | 


3. That he has not paid the same. 


4. That by reason thereof the plaintiff incurred expenses in and about 


the presenting and nothing of the bill, and incidental to the dishonour 
thereof, 


ant to pay him 


[Demand of judgment. ]} 
[N ak aa the bili ts payable toa third party, for paragraphs 1, 3, 
3, say— 
, 1, That on, &c., at, &c., by his bill of exchange, now overdue, direct- 


ed to the defendant, the plaintiff required the defendant to pay to E. F. or 
order rn pees months after date, 


2. That the plaintiff delivered the said bil to the said EF. F. on 


3% That the defendant accepted the said bill, but did not pay the same, 
whereupon the same was returned to the plaintiff. 


Wo. 38. 
PavEE AGAINST ACCEPTOR. 
(Title.) 
A. B., the above-named plaintiff, states as follows :—~ 
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1. That on the day of 18 ,the defendant accepted a bill 
of exchange, now overdue, made [or purporting to have been made] by one 
E. F., on the day of 18 ,a , requiring the defendant 
to pay to the plaintiff rupees after sight thereof. 

2. That he has not paid the same, 

{Demand of judgment. ] 


No. 39. 
First INDORSEK AGAINST ACCEPTOR. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

}, That on tho day of 18 ,the defendant accepted a bill 
of exchange, now overdue, made [or purporting to have been made] by one 
BK. F., on the day of 18 , at , requiring the defendant to 
pay to the order of one G. H. rupees after sight thereof, 


2. That the said G. H. indorsed the same to the plaintiff. 
3. That the defendant has not paid the same, 
[ Demand of judgment. } 


Wo. 40. 
SUBSEQUENT INDORSEE AGAINST ACCEPTOR, 
' (Title.) 


A. B., the above-named plaintiffs, states as follows :— 
1, [As in the last preceding form, to the end of article 1.] 
2. That by the endorsement of the said G. H. [and others], the samo 
was transferred to the plaintiff, 
3. That the defendant has not paid the same. 
{Demand of judgment. | 


No. 41. 
PAYEE AGAINST Drawer ror Non- ACCEPTANCE, 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 ,at , the defendant, by 
his bill of exchange, directed to FE, F., required the said EH, F., to pay to 
the plaintiff rupees [ days after sight]. 

2. ‘That on the day of 18 ,the same was duly pre- 


sented to the said E, F. for acceptance, and was dishonoured. 
3. That tho defendant had due notice thereof. 
4. That he has not paid the same. 
{Demand of judgment. ] 


No. 42. 
First INDORSEE AGAINST First INDORSER, 
(Title.) 
A. B., tho above-named plaintiff, states as follows :— 
1, That the defendant indorsed to the plaintiff a bill of exchange, now 
overdue, made [or purporting to have been made} by one E, F., on the 
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day of 18 , at , requiring one G. H. to pay to the 
order of the defendant rupees [ days] after sight [or after date, 
or at sight] thereof [and accepted by the said G. H. on the day of 
18 ]. 
2. That on the day of 18 ,the samo was presented 


to the said G. H. for payment, and was dishonoured. 
3. That the defendant had due notice thereof, 
4. That he has not paid the same. 
{Demand of judgment. ] 


No. 43. 
SuBsEQUENT INDORSER AcAinsr Firsr INDORSER ; THE INDORSEMENT 
BEING SPECIAL 
(Title.) 
A.B, the above-named plaintiff, states as follows :— 
1. Thatthe defendant indorsed to one E, F.a bill of exchange, now 
overdue, made [or purporting to have been made] by one G. H., on tho 


day of 18 ,at , requiring one I. J. to pay to the order of the de- 
fendant rupees days after sight thereof [or otherwise], and 
accepted by the said I. J. on the day of 18 .[ This clause may be 


omitted, if not aceording to the fact. | 

2. That the same was, by the indorsement of the said EK. F. [and 
others], transferred to the plaintiff. 

3. That on the day of . 18 the same was presented to tho 
said I. J. for payment, and was dishonoured. 

4, That the defendant had due notice thereof. 

5. That he has not paid the same. 

{ Demand of judgment. ] 


No. 44. 
SULSEQUENT INDORSEE AGAINST HIS IMMEDIATE INDORSER. 
( Title.) 
A. B., tho above-named plaintiff, states as follows :— 
1. That the defendant indorsed to plaintiff a bill of exchange, now 
overdue, made [or purporting to have been made] by one E, F. on the 


day of 18 ,at , requiring one G. H. to pay to the order of I, J. 
rupees days after sight thereof [or otherwise}, [accepted by 

the said G. H.], and indorsed by the said I. J. to the defendant, 
2. That on the day of 18 , the same was presented to 


the said G. H. for payment, and was dishonoured. 
3. That the defendant had due notice thereof. 
4, That he has not paid the same. 
{ Demand of judgment. } 


Wo. 45. 
SuBSEQUENYT INDORSEE AGAINST INTERMEDIATE INDORSER. 
(Title.) 
A, B., the above-named plaintiff, states as follows :— 
1, That a bill of exchange, now overdue, made [or purporting to have 
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been made] by one E. F., on the day of 18 ,at » requir- 
ing one G. H. to pay to the order of one I. J. _ rupees days 
after sight thereof [or otherwise], [accepted by the said G. H.]}, and indors- 
ed by the said I. J. to the defendant, was, by the indorsement of the de- 
fendant [and others], transferred to the plaintiff. 

2- That on the day of 18 , the same was presented to 
the said G. H. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 


{Demand of judgment. ] 





No. 46. 
INDORSEE AGAINST DrawkR, ACCEPTOR, AND INDORSER. 
In THE CouRT oF , AT . 
Civil Suit No. 
A. B., of 


A. B., the above-named plaintiff, states as follows :— 
1, That on the day of 18, at , the defendant C., 
D., by his bill of exchange, now overdue directed to the defendant E. F., 
required the said E. F., to pay to the order of the defendant G. H. 


rupees [ days after sight thereof. ] 

2. That on the day of 18 , the said E. F. accepted the 
same. 

3. That the said G. H. indorsed the same to the plaintiff. 

4. Thaton the day of 18 , the same was presented to 


the said E. F. for payment, and was dishonoured. 
5. That the other defendants had due notice thereof. 
6. That they have not paid the same. 
[Demand of judgment. ] 


No. 47. 
PAYEE AGAINST DRAWER FoR Non-AcCCEPTANCE OF A Foreren Brun. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the defendant, by 


his bill of exchange, drawn in Calcutta, required one E. F. to pay to the 
plaintiff in [London] pounds sterling [sixty days] after sight thereof, . 

2. Thaton the day of 18 , the*same was presented to 
the said E. F, for acceptance, and was dishonoured, and was thereupon 
duly protested. 

3. That the defendant bad due notice thereof. 

4. That he has not paid the same. 

[5. That the value of pounds sterling, at the time of the service 
of notice of protest on the defendant, was rupees anDas.. 
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Wherefore the pleinet demands judgment against the defendant for 
rupees, with [ten per contum] compensation and interest from the 


day of is . 
No. 48. 
PaYEE AGAINST ACCEPTOR. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 , at , one KE. F., by his 
bill of exchange, now overdue, directed to the defendant, required the de- 
fendant to pay to the plaintiff rupees after date [or days after 
sight] thereof. 

That on the day of 18 , the defendant accepted the 


2. 
said bill. 
3. That he has not paid the same. 
[Demand of judgment. } 


a 


No. 49. 
On a Marine [open] Pouicy ON VESSEL LOST BY PeRits or THE Sua, &c. 
(Title. ) 
A. B., the above-named plaintiff, states as follows :— 

1. The plaintiff was the owner of [or had an interest in] the ship 

at the time of her loss, as hereinafter mentioned. 

2. That on the day of 18 , at , the defendants, in 
consideration of rapees to them paid [or which the plaintiff then pro- 
mised to pay], execated to him a policy of insurance upon the said ship, a 
copy of which is hereto annexed ; [ov whereby they promised to pay to the 
plaintiff, within days after proof of Joss and interest, all loss and 
damage accruing to him by reason of the destruction or injury of the said 
ship, during ber next voyage from to » whether by perils of the 
wea or by fire, or by other causes therein mentioned, not exceeding 
rn pees. } 

3. That the said ship, while proceeding on the voyage mentioned in 


the said policy, was, on the day of 18, totally lost by the 
perils of the sea [or otherwise. } 

4. That the plaintiff’s loss thereby was rupees. 

5. That on the day of 18 , he furnished the defendants 


with proof of his loss and interest, and otherwise duly performed all the 
conditions of the said policy on his part. 
That the defendants have not paid the said loss. 
[Demand of judgment. ]} 


Wo. 5O. 
On CarGo Los? BY Fire :—~Vatorp Poriey, 
(Title.) 
A. B., the above-named plaintiff, states as followa :— 

1. That plaintiff was the owner of {or had an interest in} [one huan- 
dred bales of cotton] on board the ship at the time of her loss as 
hereinafter mentioned. 

2. That on the day of 18 ,at » the defendants, in 
ocnsideration of rupees which the plaintiff then paid [or promised to 
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pay], executed to him a policy of insurance upon the said goods, a copy of 
which is hereto annexed ; [ov whereby they promised to pay to the plaintiff 
rupees in case of the total loss, by fire or other causes mentioned, of 
the said goods before their landing at ; or, in case of partial loss, 
such damage as the plaintiff might sustain thereby, provided the same 
should not exceed per centum of the whole value of the goods}. 

3. Thaton the . day of 18 ,at , while proceeding 
on the voyage mentioned in the said policy, the said goods were totally 
destroyed by fire (or as the case may be). 

4,5 and 6. [As in paragraphs 4, 5 and 6, of the last preceding form } 

(Demand of judgment, | 


No. 61. 
On FREIGHT :—VAaLUED Ponicy. 
(Title.) 
A. B., the above-named plaintiff, states as follows :-— 

1. That the plaintiff had an interest in the freight to be earned by the 
ship on her voyage from to , at the time of her loss, as 
hereinafter mentioned, and that alarge quantity of goods was shipped upon 
freight in her at the time. 

2. That on the day of 18 , at , the defendant, in 
consideration of rupees to him paid, executed to the plaintiff a policy 
of insurance upon thesaid freight,a copy of which is hereto aunexed [or 


state its tenor, as before]. 
3. That the said ship, while proceding upon the voyage mentioned in 
the said policy, was, on the day of 18 , totally lost by the 


perils of the sea, 
4, That the plaintiff has not received any freight from the said ship, 


nor did she earn any on the said voyage, by reason of her loss as aforesaid. 


5and 6. [As in form No. 49]. 
[Demand of judgment. | 


No. 52. 
For a Loss By GENERAL AVERAGE. 
( Title.) 
A. B., the above named plaintiff, states as follows :— 


1. That plaintiff was the owner of [ov had an interest in] [one hun- 
dred bales of cotton] shipped on board a vessel called the Y. Z, from 


to , at the time of the loss hereafter mentioned. 
2. That on the day of 18 , at in consideration 
of rupees [ which the plaintiff then promised to pay], the defendant 


executed to the plaintiff a policy of insurance upon his said goods, a copy 
of which is hereto annexed [07 state its tenor, as before. | 

3. That on the day of 18 , while proceeding on the voyage 
mentioned iu the said policy, the said vessel was so endangered by perils 
of the sea, that the master and crew thereof were compelled to, and did, 
cast into the sea a large part of her rigging and furniture. 

4. That the plaintiff was, by reason thereof, compelled to, and did, 
pay a general average loss of rupees. 
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' 5. That on the day of 18 , he furnished the defendant 
with proof of his loas and interest, and otherwise duly performed all the 
conditions of the said policy on his part. 
6. That the defendant has not paid the’ said loss. 
{Demand of judgment. } 


No. 538. 
For a Parricutak AVERAGE Loss. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

land 2. [As in the last preceding form. ]} 

3. That on the day of 18 , while on the high seas, the 
sea-water broke into the said ship, and damaged the said [cotton] to the 
amount of rupees. : 

4and 5. [As in paragraphs 5 and 6 of the last preceding form. } 

{Demand of judgment. ] 


Wo. 54. 
On A Fire Insurance Pourticy. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That plaintiff [was the owner of, or] had an interest in a [dwel- 
ling-house known as No, , Street, in the city of J, at the 
time of its destruction [ov injury] by fire as hereinafter mentioned. 

2. That onthe day of 18 , at » in consideration 
of rupees [to them paid] the defendants executed to the plaintiff a 
policy of insurance on the said [premises], a copy of which is hereto annex- 
ed [or state tis tenor]. 


3. That on the day of 18 , the said [dwelling-house] 
was totally destroyed [or greatly damaged] by fire. 

4, That the plaintiff's loss thereby was rupees. 

5. That on the day of 18 , he furnished the defendants 


with proof of his said loss and interest, and otherwise duly performed all 
the conditions of the said policy on his part. 
6. That the defendants have not paid the said loss. 
{Demand of judgment. ] 


Wo. 55. 
AGaInsTt SURETY FOR PAYMENT OF Renr. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , one E. F. hired 
from the plaintiff, for the term of years, the [house No, , 
Street ], at the annual rent of rupees, payable [monthly]. 


2. That [at the same time and place] the defendant agreed, in [con- 
sideration of the letting of the said premises to the said BE. F., to guarantee 
the punctual payment of the said rent. 

3. That the rent aforesaid for the month of 18 , amounting 
to rupees, has not been paid. 

4. 
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[Zf, by the terms of the agreement, notice ia required to be given to the 
surety, add:~~] 

4, That on the day 18 , the plaintifé gave notice to 
the defendant of the non-payment of the said rent, and demanded pay- 
ment thereof. 

56. That he has not paid the same. 

[Demand of judgment. ] 


B,—PLAINTS FOR COMPENSATION FOR BREACH 
OF CONTRACT. 


No. 56. 
For Breaon oF AGREEMENT TO CONVEY Lanp. 
(Title, ) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day 18 , at , the plaintiff and de- 
fendant entered into an agreement, under their hands, of which a copy is 
hereto annexed. 

[Or, That on, &o., the defendant agreed with the plaintiff that, in con- 
sideration of a deposit of rnpees then paid, and of the further sum 
of [ten thousand] rupees payable as hereinafter mentioned, he would, on 
the day of ] , at , execute to the plaintiff a sufficient 
conveyance of [the house No. ; Street, in the city of » free 
from all incumbrances; and the plaintiff agreed to pay [ten thousand] 
rupees for the same on delivery thereof. } 

2. That on the day of 18 , the plaintiff demanded the 
conveyance of the said property from the defendant, and tendered 
rupees to the defendant [or thaf all conditions were fulfilled, and all things 
happened, and all times elapsed, necessary to entitle the plaintiff to have 
the said agreement performed by the defendant on his part]. 

8. That the defendant has not executed any conveyance of the said 
property to the plaintiff [or that there is a mortgage upon the said pro- 
perty, made by to » for rupees, registered in the office of 

, on the day of 18 ,and still unsatisfied, or any other 
defect of title.) 

4. That the plaintiff has thereby lost the use of the money paid by 
him as such deposit as aforesaid and of other moneys provided by him for 
the completion of the said purchase, and has lost the expenses incurred by 
him in investigating the title of the defendant and in preparing to perform 
the agreement on his part, and has incurred expense in endeavouring to 
procure the performance thereof by the defendant. 

5. The plaintiff prays jadgment for rupees compensation. 


Wo. 57. 
For Breacu or AGREEMENT TO PURCHASE LAND. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1, That on the day of 18 , at , the plaintiff and 
defendant entered into au agreement, under their hands, of which a copy is 


hereto annexed. 
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[Or, That on the day of 18 ,at , the plaintiff and 
defendant mutually agreed that the plaintiff should sell to the defendant, 
and thatthe defendant should purchase from the plaintiff, forty bighas 
of land in the village of for rupees. | : 

2. That on the day of 18 ,at , the plaintiff, being 
then the absolute owner of the said property [and the same being free from 
all incumbrances, as was made to appear to the defendant], tendered to tbe 
defendant a sufficient instrument of conveyance of the same [o7 was ready 
and willing, and offered, to convey the same to the defendant by a sufficient 
instrument], on the payment by the defendant of the said sum. 

3. That the defendant has not paid the same. 

[Demand of judgment. ] 


No. 58. _ 
Another Form. 
For NOT COMPLETING PourRCHASE OF IMMOVEABLE PROPERTY. 


(Title.) 
A. B., the above-named plaintiff, states as follows :~—~ 
1, That by an agreement dated the day of 18 , it was 


agreed by and between the plaintiff and the defendant that the plaintif£ 
should sell to the defendant and the defendant should purchase from the 
plaintiff a house and land at the price of rupees, apon the terms and 
conditions following (that is to say) :— 

(a) That the defendant should pay the plaintiff a deposit of 
rupees in part of the said purchase-money ou the signing of the said agree- 
ment, and the remainder on the day of 18 , on which day the 
said purchase should be completed. 

(b) That the plaintiff should deduce and make a good title to the said 
premises on or before the day of 18 , and on payment of the 
said remainder of the said purchase money as aforesaid sbould execute to 
the defendant a proper conveyance of the said premises, to be prepared at 
the defendant's expense. | 

2. That all conditions were fulfilled, and all things happened, and 
all times elapsed, necessary to entitle the plaintiff to have the said agree- 
ment performed by the defendant on his part, yet the defendant did not 
pay the plaintiff the remainder of the said purchase-money as aforesaid on 
his part. 

3. That the plaintiff has thereby lost the expense which he incurred 
in preparing to perform the said agreement on his part, and has been put 
to expense in endeavouring to procure the performance thereof by the de« 
fendant. 

[Demand of judgment. ]} 


No. 59. 
For NOT DELIVERING Goons sonp. 
(Title.) 
A, B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 ,at . the plaintiff and 


defendant mutually agreed that the defendant should deliver [one hundred 


— 
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barrels of floor] to the plaintiff [on the day of _ 18 ,j and that 
the plaintiff should pay therefor rupees on delivery. 
2 That on the [said] day the plaintiff was ready and willing, and 
offered to pay the defendant the said sum upon delivery of the said goods, . 
3. That the defendant has not delivered the same, whereby the plain- 
tiff has been deprived of the profits which would have accrued to him from 


such delivery. 
[Demand of judgment. ] 


No. 60. 
For Breacu or CONTRACT TO EMPLOY. 
(Title,) 
A. B., the above-named plaintiff, states as follows :— 
1, That on the day of 18 , at , the plaintiff and 


defendant mutually agreed that the plaintiff should serve the defendant as 
[an accountant or in the capacity of foreman, or as the case may be], and that 
the defendant should employ the plaintiff as such, for the term of [one 
year], and pay him for his services rupees [monthly ]. 

2. That on the day of 18 , the plaintiff entered upon 
the service of the defendant, as aforesaid, and has ever since been, and still 
is, ready and willing to continue in such service during the remainder of 
the said year, whereof the defendant always had notice. 

_. 3 That on the day of 18 , the defendant wrongfully 
discharged the plaintiff, and refused to permit bim fo serve as aforesaid, or 
to pay him for his services, 

{Demand of judgment. } 


No. 61. 
For Breacu or ContTRACT TO EMPLOY, WHERE THE EMPLOYMENT 
NEVER TOOK BFFECT. 
(Title:) 
A. B., the above-named plaintiff, states as follows :— 

1. [As in the last preceding form.] 

2. That on the day of 18 , at the plaintiff offered 
to enter upon the service of the defendant, and has ever since been ready 
and willing so to do. 

3. That the defendant refused to permit the plaintiff to enter upon 
such service, or to pay him for his services, 

{Demand of judgment. | 


No. 62. 
For Breacu or CONTRACT TO SERVE. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
], That on the day of 18 ,at , the plaintiff and 
defendant mutually agreed that the plaintiff should employ the defendant 
at an [unnual] compensation of rupees, and that defendant should 


serve the plaintiff as [an artist] for the term of [one year. ] 
_. 2 That the plaintiff has always. been ready and willing to perform 
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leis part of the said agreement [and on the day of 18 , offer. 
ed so do, | 

3. That the defendant [entered upon] the service of the plaintiff on 
the above-mentioned day, but afterwards on the day of 18 =, 


he refused to serve the plaintiff as aforesaid. 
{Demand of judgment.) 


No. 68. 
AGAINST A BUILDER FOR DEFECTIVE WORKMANSHIP. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1, That on the day of 18 ,at , the plaintiff 
and defendant entered into an agreement, of which & copy is hereto an- 


nexed, 
{ Or state the tenor of the contract, | 


2. [That the plaintiff duly performed all the conditions of the said 
agreement on his part. | 
3. That the defendant [built the house referred to in the said agree- 
mentin a bad and unworkmanlike manner, ] 
[Demand of judgment. } 


No. 64. 
By tue Master AGAINST THE FATHER OR GUARDIAN OF AN APPRENTICE. 
(Title, ) 
A. B., the above-named plaintiff, states as followa :— 
1. That on the day of 18 , at » the defendant en- 


tered into an agreement, under his hand and seal,* a copy of which is hereto 


annexed. 
[Or state the tenor of the contract, ] 


2. That after the making of the said agreement, the plaintiff received 
the said [apprentice] into his service as such apprentice for the term afore- 
said, and has always performed, and been ready and willing to perform, all 
things in the said agreement on his part to be performed. 

3. Thatonthe . day of 18 , the said Lapprentice] wilfully 
absented himself from the service of the plaintiff, and continues so to do. 

{Demand of judgment. ] 


No. 65. 
By THe APPRENTICE AGAINST THE Master. 
(Title.) 
A. B., the above-named plaintiff, states as follows :—~ 
1, That on the day of 18, at , the defendant en- 


tered into an agreement with the plaintiff and his [father], E. F., under 
their hands and seals, a copy of which is hereto annexed. 

2. That, after the making of the said agreement, the plaintiff en- 
tered into the service of the defendant with him after the manner of an 
apprentice to serve for the term mentioned in the said agreement, and haa 
always performed all things in the said agreement contained on his part 
to be performed. 


' # The from given in Act XIX. of 1850 requires the seal of the father or guardian. 
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3. That the defendant has not [instructed the plaintiff in the business 
oO , or state any other breach, such as cruelty, failure provide suffi- 
ctent food, or other ill-treatment, } 
[Demand of judgment. } 


No. 66. 
On &«& Bonp ror THE Fipexity oF a CLERK. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , plaintiff em- 
ployed one E. F. as a clerk. 
2. That on the day of 18 , at » the defendan- 


agreed with the plaintiff, that if the said E. F. should not faithfully per- 
form his duties as a clerk to the plaintiff, or should fail to account to the 
a tiff for all moneys, evidences of debt, or other property received by 
im for the use of the plaintiff, the defendant woald pay to the plaintiff 
whatever loss he might sustain by reason thereof, not exceeding 
rupees. 
{Or, 2. That at the same time and place, the defendant bound him- 
self to the plaintiff, by a writing under his band, in the penal sum of 
rupees, conditioned that, if the said EB. F. should faithfully perform 
his duties as clerk and cashier to the plaintiff, and should justly account 
to the plaintiff for all moneys, evidences of debt, or other property which 
should be at any time held by him in trust for plaintiff, the same should 
be void, but not otherwise. } 
[Or, 2. That at the same time and place, the defendant executed to 
the plaintiff a bond ; a copy of which is hereto annexed. ] 


3. That between the day of 18 , and the day 
of 18 , the said E. F. received money and other property, amount- 
ing to the value of rupees, for the use of the plaintiff, for which 


he has not accoanted to him, and the same still remains due and unpaid, 
[Demand of judgment. } 


No. 67. 
By Tenant aGarnst Lanpiorp wits Speciat DaMmAae. 
(Title.) 
A. B., the above-named plaintiffs, states as follows :— 

1. That on the day of 18 , at , the defendant, by 
an instrument in writing, let to the plaintiff [the house No. , 

Street} for the term of years, contracting with the plaintiff that he, 
the plaintiff, and his legal representatives should quietly enjoy possession 
thereof for the said term. 

2. That all conditions were fulfilled and all things happened neces- 
sary to entile the plaintiff to maintain this suit. 

3. That on the day of , during the said term, one E. F., 
who was the lawful owner of the said house, lawfully evicted the plaintiff 
therefrom, and still withholds the possession thereof from him. 

4, Thatthe plaintiff was thereby [prevented from continuing the 
business of a tailor at the said place, was compelled to expend rupees 
in moving, and lost the custom of G. H. and I. J. by such removal. 


[Demand of judgment. ]} 
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No. 68. 
For Breach or WakRanty OF MovEaBLeEs. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 ,at , the defendant 
warranted a steam-engine to be in good working order,and thereby induced 
the plaintiff to purchase the same of him, and to pay him rupees 


therefor. 
2. That the said engine was not then in good working order, where- 


by the plaintiff incurred expense in having the said engine, repaired and 
lost the profits which could otherwise have accrued to him while the eugine 


was under repair. 
[Demand of judgment. ] 





No. 69. 
On an AGREEMENT OF INDEMNITY. ~ 
( Title.) 
A. B,, the above-named plaintiff, states as follows :— 
1, That on the day of 18 , at , the plaintiff and 


defendant, being partners in trade under the firm of A. B. and C. D, dis- 
solved the said partnership, and mutually agreed that the defendant should 
take and keep all the partnership-property, pay all the debts of the firm, 
and indemnify the plaintiff against all claims that might be made upon 
him on account of any indebtedness of the said firm. 

2. That the plaintiff duly performed all the conditions of the said 


agreement on his part. 


8. That on the day of ‘18 , [a judgment was recovered 
apainst the plaintiff and defendant by one E. F., in the High Court of 
Judicature at upon a debt due from the said firm to the said E. F., 
and on the day of 18 ), the plaintiff paid rupees [in 


satisfaction the same, | 
4. That the defendant has not paid the same. 


[Demand of judgment. ] 


No. 70. 
By SHIP-OWNER AGAINST FREIGHT OR FOR NOT LEADING. 
(Title.) 
A, B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 ,at , the plaintiff and de- 
fendant entered into an agreement, a copy of which is hereto annexed. 

{[Or, 1. Thaton >a , the plaintiff and defendant 
agreed by charter-party that the defendant should deliver to the plaintiff’s 
ship “ ” at , on the day of 18 , five hundred tons of 
merchandise, which she should carry to », and there deliver, on pay- 
ment of freight ; and that the defendant should have __ days for 
loading, days for discharge, and days for demurrage, if required, 
at rupees per day. | ; 

2. That at the time fixed by the said agreement the plaintiff was ready 
and willing, and offered to receive [the said merchandise, or the merchan- 
dise mentioned in the said agreement |] from the defendant. 

3. That the period allowed for loading and demurrage has elapsed, 
but the defendant has not delivered the said merchandise to the said vessel. 
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Wherefore, the plaintiff demands judgment for rupees for de- 
murrage and rupees additional for compensation. ] 
(Demand of judgment. ] 
—— a 


C.—PLAINTS FOR COMPENSATION UPON WRONGS. 


No. 71. 
For Trespass on Lanb. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the defendant entered 
upon certain land of the plaintiff, known as [and depastured the same 


with het trod down the grass, cut the timber, and otherwise injured the 
same. 
{Demand of judgment. ] 


No. 72. 
For TRESPASS IN ENTERING A DWELLING-HOUSE. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That the defendant entered a dwelling house of the plaintiff called 

and made noise and disturbance therein for a long time, and 
broke open the doors of the said dwelling-house, and removed, took, and 
carried away the fixturés and goods of the plaintiff therein, and disposed 
of the same to the defendant’s own use, and expelled the plaintiff and his 
family from the possession of the said dwelling-house, and kept them so ex- 
pelled for a long time. 

2. That the plaintiff was thereby prevented from carrying on his 
business, and incurred expense in procuring another dwelling-house for him- 
self and family. 

[Demand of judgment. } 


No. 73. 
For TREspPass ON MovEABLES. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the defendant broke 


open ten barrels of rnm belonging to the plaintiff, and emptied their con- 
tents into the street [ or seized and took the plaintiff’s goods, that is to say, 
iron, rice, and house-hold furniture, 07 as the case may be, and carried away 
the same, and disposed of them to his own use j: 

or seized and took the plaintiff's cows and bullocks, and impounded 
them, and kept them impounded for a long time. 

2. That the plaintiff was thereby deprived of the use of the cows and 
ballocks during that time, and incurred expense in feeding them and in 
getting them restored him ; and was also prevented from selling them at 

fair, as he otherwise would have done, and the said cows and bul- 

locks are diminished in volue to the plaintiff [otherwise state the injury ac- 

cording to the facts. ] 
[Demand of judgment. ] 


No. 74. 
. For tHe ConvERSION OF MOVEABLE 


(Title, ) . 
A. B., the above-named plaintiff, states as follows :— 
1, That on the day of 18, plaintiff was in possession 


of certain goods described in the schedule hereto annexed [or of one thou- 


sand barrels of flour]. 
- 2. That on that day, at , the defendant converted the same to 


his own use, and wrongfully deprived the plaintiff of the use and posses- 


sion of the same. 
{ Demand of judgment. | 


The Schedule, 


No. 76. : 
AGAINST A WAREHOUSMAN FOR REFUSAL TO DELIVER Goons. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the defendant in 
consideration of the payment to him of rupees [{ or rupees per 


barrel, per month, &c.], agreed tokeep in his godown [one hundred barrels 
of flour], and to deliver the same to the plaintiff on payment of the said 
sum. : 

2. That thereupon the plaintiff deposited with the defendant the 
said [hundred barrels of flour. | 

3. That on the day of 18 , the plaintiff requested the 
defendant to deliver the said goods, and tendered him rupees [or the 
full amount of sotrage due thereon], but the defendant refused to deliver 
the same. 

4. That the plaintiff was thereby prevented from selling the said 
goods to E. F., and the same are lost tothe plaintiff. 

{Demand of judgment. } 


No. 76. 
For PROCURING PROPERTY BY FRAuD. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the defendant, for 
the purpose of inducing the plaintiff to sell him certain goods, represented 
to the plaintiff that [he, the defendant, was solvent, and worth rupees 


over all his liabilities}. 

2. That the plaintiff was thereby induced to sell [and deliver] to the 
defendant [dry goods] of the value of rupees. 

3. That the said representations were false [or state the particular false- 
hoods], and were then known by the defendant to be so. 

4. Thatthe defendant has not paid for the said goods. [Or, if the 
goods were not delivered. That the plaintiff, in preparing and shipping the 
said goods, and procuring their restoration, expended rupees. 

{Demand of judgment. ] 
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No. 77. 
For FRAUDULENTLY PROCURING CREDIT TO BE GIVEN TO ANOTHER PERSON. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 ,at , the defendant re- 


presented to the plaintiff that one E. F. was solvent and in good credit, and 
worth rupees over all his liabilities [ov that E. F. then held ares- 
ponsible situation, and was in good circumstances, and might safely be 
trusted with goods on credit]. 

2. That the plaintiff was thereby induced to sell to the said E. F. 


[rice] of the value of rupees (on month’s credit ]. 
That the said representations were false and were then known by 


the defendant to be so, and were made by him with intent to deceive and 
defraud the plaintiff [or to deceive and injure the plaintiff]. 
Demand of judgment. } 

4. That the said E. F, [did not pay for the said goods at the expir- 
ation of the credit aforesaid, or] has not paid for the said rice, and the plain- 
tiff has wholly lost the same by reason of the premises, 

[Demand of judgment. J 


No. 78. 
FoR POLLUTING THE WATER UNDER THE PULAINTIFF’s Lanp. 
(Title.) 
A, B., the above-named plaintiff, states as follows :— 

1. That he is, and at all the times hereinafter mentioned was, pos- 
weessed of certain land called and situate in , and ofa well 
therein, and of water in the said well, and was entitled to the use and bene- 
fit of the said well and of the said water therein, and to have certain 
springs and streams of water which flowed and ran into the said well to 
supply the same to flow or run without being fouled or polluted. 

2. That on the day of 18 , the defendant wrongfully foul- 
ed and polluted the said well and the said water therein, and the said 
springs and streams of water which flowed into the said well. 

3. That by reason of the premises the said water in the said well be- 
came impure and unfit for domestic and other necessary purposes, and the 
plaintiff and his family are deprived of the use and benefit of the said well 


and water. 
{Demand of judgment..| 


No. 79. 
FoR CARRYING ON A Noxious MANUFACTURE. 
CTitle.) 
A. B., the above-named plaintiff, states as follows :-— 
1. That the plaintiff is, and at all the times hereinafter mentioned 
was, possessed of certain lands called situate in 3 
2. That ever since the day of 18 , the defendant has 
wrongfully caused to issue from certain smelting works carried on by the 
defendant large quantities of offensive and unwholesome smoke and other 
vapours and noxious matter, which spread themselves over and upon the 
said lands, and corrupted the air, and settled on the surface of the said lands, 
3. That thereby the trees, hedges, herbage, and crops of the plaintiff 
growing on the said lands, were damaged and deteriorated in value, and the 
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cattle and live-stock of the plaintiff on the said lands became unhealthy and 
divers of them were poisoned and died, 

4, That by reason of the premises, the plaintiff was unable to de- 
pasture the said lands which cattle and sheep as he otherwise might have 
done, and was obliged to remove his cattle, sheep, and farming-stock there- 
from and has been prevented from haviug so beneficial and healthy a use 
and occupation of the said lands as he otherwise would have had. 


[ Demand of judgment. | 


No. 80. 
For opsrructTinag a Way. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That the plaintiff is, and at the time hereinafter mentioned was, 
possessed of [a house in tho village of * Z 

2. That he was entitled to a right of way from the said [house] over 
@ certained field to a public highway and back again from the said highway 
over the said field to the said house for himself and his servants [with 
vehicles, or on foot] at all times of the year. 

' 3. Thaton the day of 18 , defendant wrongfully ob- 
structed the said way, so that the plaintiff could not pass [with vehicles or 
on foot, or in any manner] along the said way [and has ever since wrong- 
fully obstructed the same}. 

4. [State special damage if any.] 

[Demand of judgment. ] 
Another Form. 

1. That the defendant wrongfully dug a trench and heaped up earth 
and stones in the public highway leading from to s0 as to 
obstruct if. 

2. That thereby the plaintiff, while lawfully passing along the said 
highway, fell over the said earth and stones [or into the said trench], and 
broke his arm, and suffered great pain, and was prevented from attending 
to his business for a long time, and incurred expense for medical attend- 
ance, 

{Demand of judgment]. 


No. 81. . 
FOR DIVERTING 4 WATER-COURSE. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 

1, That the plaintiff is, and at the time hereinafter mentioned was, 
possessed of a mill situated on a [stream] known as the , in the 
village of , district of . 

2 That by reason of such possession the plaintifi was entitled to the 
flow or the said stream for working the said mill. P 

That on the day of 18 , the defendant, by cutting the 
bank of the said stream, wrongfully diverted the water thereof, so that less 
water ran into the plaintiff’s mill. 

4. That, by reason thereof, the plaintiff has been unable to grind 
more than sacks per day, whereas, before the said diversion of water, 
he was able to grind sacks per day. 

{Demand of judgmett. ] 
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Wo. 82. 

For OBSTRUCTING 4 RiGHT TO UsE WATER FOR IRRIGATION. 
(Title.) 

A. B., the above-named plaintiff, states as follows :— 

1, That the plaintiff is, and was at the time hereinafter mentioned, 
possessed of certain lands, situate, &., and entitled to take and use a 
portion of the water of a certain stream for irrigating the said lands, 

2. That on the day of the defendant prevented the plain- 
tiff from taking and using the said portion of the said water as aforesaid, 
by wrongfully obstucting and diverting the said stream. 

[Demand of judgment. } 





Mo. 83. 
For WastTE BY a LESSEE. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1, That on the day of 18 , {the defendant hired from him 
{the house No. , Street], for the term of . 


2. That the defendant occupied the same under such hiring. 

3. That, during the period of such occupation, the defendant greatly 
injured the premises {defaced the walls, tore up the floors, and broke down 
the doors ; or otherwise specify the injuries as far as possible]. 


The plaintiff prays judgment for rupees compensation, 
No. 84. 
For ASSAULT AND Battery. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
That on the day of 18 , at , the defendant assaulted 
and beat him. 
The plaintiff prays judgment for rupees compensation. 
No. 86. 
For ASSAULT AND BaTTERY WITH SPECIAL DaMmaGe. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the defendant assaulted 


and beat him until he became insensible. 

2. That the plaintiff was thereby disabled from attending to his busi- 
ness for [six weeks thereafter], and was compelled to puy rupees for 
medical attendance, and has been ever since disabled {from using his right 
arm]. [Or otherwise state the damage, as the case may be. } 

(Demand of judgment.]} 





No. 86. 
For ASSAULT AND Fase IMPRISONMENT, 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at ,» the defendant as- 
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saulted the plaintiff and imprisoned him for days [or hours] ; [state 
special damage, if any, thus :—] at 

2, That, by reason thereof, the plaintiff suffered great pain of body 
and mind, and was exposed and injured in his credit and circumstances, and 
was prevented from carrying on his business and from providing for his 
family by his personal care and attention, and incurred expense in obtain- 
ing his liberation from the said imprisonment [or otherwise, as the case may 


be}. 
{Demand of judgment. ] 


No. 87. 
For INJURIES CAUSED BY NEGLIGENCE ON A RAILROAD, 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1, That on the day of 18 , the defendants were common 
carries of passengers by railway between and : 


2. That on that day the plaintiff was a passenger in one of the carri- 
ages of the defendants on the said road, 

3. That while he was such passenger, at [or near the station 
of ; or between the stations of and ], @ collision occurred 
on the said railway, caused by the negligence and unskilfulness of the de- 
fendants’ servants, whereby the plaintiff was much injured [having his leg 
broken, his head cut, &c., and state the special damage, if any, as], and in- 
curred expense for medical attendance, as is permanently disabled from 
carrying on his former business as [a sales-man ]. 

[Demand of judgment.] 

(Or thus :—2. That on that day the defendants by their servants so 
negligently and uaskilfully drove and managed an engine and a train of 
carriages attached thereto upon and along the defendants’ railway which 
the plaintiff was then lawfully crossing, that the said engine and train were 
driven struck against the plaintiff, whereby, d&c, as in § 3.] 





No. 88. 
For INJURIES CAUSED BY NEGLIGENT DRIVING. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1, The plaintiff is a shoemaker, carrying on business at - The 
defendant is a merchant of p 


2. Ontbe [23rd May, 1875], the plaintiff was walking eastward along 
Chowringhee, in the city of Calcutta, at about 3 o’clock in the afternoon. He 
was obliged tocross Harrington Street, which is a street running into Chow- 
ringhee at right angles. While he was crossing this street, and just before 
he could reach the foot-pavement on the further side thereof, a carriage 
of the defendant’s, drawn by two horses,under the charge and control of the 
defendant’s servants, was negligently, suddenly, and without any warning, 
turned at a rapid and dangerous pace out of Harrington Street into Chow- 
ringhee, The pole of the carriage struck the plaintiff and knocked him, 
down, and he was much trampled by the horses. 

3. By the blow and fall and trampling the plaintiff’s left arm was 
broken, and he was bruised and injuredjon the side and back, as well as in- 
ternally, and in consequence thereof the plaintiff was for four moaths ill 
and in suffering, and unable to attend to his business, and incurred heavy 
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medical and other expenses, and substained great loss of business and pra: 
fits. 


The plaintiff cliama rupees damages, 


(Title.) 
Written Statement of Defendant, 

1. The defendant denies that the carriage mentioned in the plaint was 
the defendant’s carriage, or that it was under the charge or control of the 
defendant’s servants, The carriage belonged to [Messrs. E. F. and GH.] 
of Street, Calcutta, livery stable-keepers, employed by the defendant 
to supply him with|carriages and horses ; and the person under whose charge 
and contro] the said carriage was, was the servant of the said (Messrs. E. 
F. and G. H.] ; 

2. The defendant does not admit that the said carriage was turned 
out of Harrington Street either negligently, suddenly, or without warning, 
or at a rapid or dangerous pace. 

3. The defendant says that the plaintiff might and could, by the exer- 
cise of reasonable care and diligence, have seen the said carriage approach- 
ing him, and avoided any collision with it, 


4. The defendant does not admit the statements of the third para- 
graph of the plaint. 


Wo. 89. 


For LisEt ; THE WorDS BEING LIBELLOUS IN THEMSELVES, 
(Title.) 
A. B., the above-named plaintiff, states as followa :— 
1. Thaton the day of 18 ,at , the defendant pub- 
lished in a newspaper, called the [or in a letter addressed to E F.], 


the following words concerning the plaintiff :— 


[Set forth the words used. } 
2. That the said publication was false and malicious, 
{Demand of judgment. | 

Nore.—If the libel was in a language not the language of the Court, set 
out the libel verbatim in the foreign languagein which it was pub- 
lished, and then proceed thus :—‘* Which said words, being trans- 
lated into the language, have the meaning and etfect follow- 
ing, and were so understood by the persons to whom they were so 
published, that is to say [here set out a literal translation of the libel 
in the language of the Court. } 


Wo. 90. 
For Lise, ; tHE WORDS NOT BEING LIBELLOUS IN THEMSELVES. 
r (Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That the plaintiff [is, and] was, on and before the day of 
8 , a merchant doing business in the city of ‘ 
2. That on the day of 18 , at , the defendant pub- 
lished in a newspaper, called the [or in a letter addressed to BE. F., or 


otherwise how published), the following words coucerning the plaintiff :— 
' “A. B. of this city has modestly retired to foreign lands. It is said 


aohs ee to the amount of rupees are anxiously seeking his ad- 
ress. ’ 
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3. That the defendant meant thereby that [the plaintiff had abscond- 
ed to avoid his creditors, and which intent to defraud them]. 
4, That the said publication was false and malicious, 
{Demand of judgment. |} 


No. 91. 
For SLANDER ; THE WORDS BEING ACT{ONABLE IN THEMSELVES. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 


1. That on the dayfof 18 , at , the defendant falsely 
and maliciously spoke, in the hearing of EK. F. [or sundry persons ], the 
following words concerning the plaintiff : [‘* He is a thief.’’] | 

2. That, in consequence of the said words, the plaintiff lost hig situ- 
ation as in the employ of : ‘ 

[Demand of judgment. ] 


No. 92. 
For SLANDER ; TRE.WORDS NOT BEING ACTIONABLE IN THEMSELVES. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of 18 , at , the defendant 


falsely and maliciously said to one BH. F. concerning the plaintiff : [‘' He is 
a@ young man of remarkably easy conscience. ”’] 

2. That the plaintiff was then seeking employment as a clerk, and 
the defendant meant, by the said words, that the plaintif— was not trust- 
worthy asa clerk. 

3. That in consequence of the said words [the said E. F. refused to 
employ the plaintiff as a clerk]. 

[Demand of judgment. ] 


No. 93. 
For Maticiovus PROSECUTION. 
: (Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That on the day of 18 ,at , the defendant ob- 
tained a warrant of arrest from [a magistrate of the said city, or, 
as the case may be] on a charge of , and the plaintiff was arrested 
thereon, and imprisoned for [ days or hours, and gave bail in the sum 
of rupees to obtain his release}. 


2. That, in so doing, the defendant acted maliciously and without 
reasonable or probable cause. 

3. That on the day of 18 , the said magistrate dismias- 
ed the complaint of the defendant, and acquitted the plaintiff. 

4. That many persons, whose names are unknown to the plaintiff, 
hearing of the said arrest, and supposing the plaintifi to be a criminal, have 
ceased to do business with him ; ov, that, in consequence of the said arreat, 
the plaintiff lost his situation as clerk to one B, F., or, that by reason of 
of the premises the plaintiff suffered pain of body and mind, and was pre. 
vented from transacting his business, and was injured in his credit, and in- 
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curred expense in obtaining his release from the said imprisonment and in 
defending himself against the said complaint. : 
[Demand of judgment. ] 





D.—PLAINTS IN SUITS FOR SPECIFIC PROPERTY. 
Wo. 94. 
By THE ABSOLUTE OWNER FOR THE POSSESSION OF _IMMOVEABLE PROPERTY. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 


‘1. That X. Y. was the absolute owner [of the estate, or the share 
of the estate called , Situate in the district of , the Government- 
revenue of which is rupees , and the estimated value rupees, or of 
the house No, : Street, in the town of Calcutta, the estimated 


value of which is rupees ; 
2. That on the day of 18 , Z. illegally dispossessed the 


said X. Y of the said estate [or share or house]. 

8. That the said X. Y. has since died intestate, leaving the plaintiff, 
the said A. B., his heir bim surviving. 

4. That the defendant withholds the possession of the estate [or share 
or house] from the plaintiff. 

The plaintiff prays judgment : 

(1) for the possession of the said premises ; 

(2) for rupees compensation for witholding the same. 


Another Form. 
A. B., the above-named plaintiff, states as follows :— 


. 1. On the day of , the plaintiff, by an instrument in writing, 
let to the defendant a honse and premises [No. 52, Russell Street, in the 
for a term of five years from the day of , at the monthly 


rent of 300 rupees. 

2. By the said instroment the defendant covenanted to keep the 
said house and premises in good and tenantable repair. 

3. The said instrument also contained aclause of re-entry, entitling 
the plaintiff to re-enter upopv the said house and premises, in case the rent 
thereby reserved, whether demanded or not, should be in arrear for twenty- 
one days, or in case the defendant should make defaultin the performance 
of any covenant upon his part to be performed. 


4. On the day of 18 ,a month’s rent became due, and on 
the day of 18 , another month’s rent became due ; on the 
day of 18 , both had been in arrear for twenty-one days, and 

both or still due, 
5. On the seme day of 18 , the house and premises were 


not and are not now in good or tenantable repair, and it would require the 
expenditure of a large sum of money to reinstate the same in good and 
tenantable repair, and the plaintiff's reversion is much depreciated in 
value. The plaintiff claims: 

(1) possession of the said house and premises ; 

(2 rupees for arrears of rent ; 

(3) rupees compensation for the defendants breach of his cove- 


nant to repair ; 
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(4) rupees for the occupation of the house and premises from 
the day of 18 , tothe day of recovering possession. 


No. 95. 
By THE TENANTY. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That one E. F. is the absolute owner of [a piece of land in the 


town of Calcutta , bounded as follows : ], the estimated 
value of which is rupees 3 

2. Thaton the day of 18 , the said K. F. let the said pre- 
mises to the plaintiff for years, from 


3. That the defendant withholds the possession thereof from the 
plaintiff. 


~ 


{Demand of judgment.] . 
No. 96. 
For MOVEABLE PROPERTY WRONGFULLY TAKEN. 
(Title. ) 
A. B., the above-named plaintiff, states as follows :— 
1. That an the day of , 18 , plaintiff owned [or was pos- 


sessed of] one hundred bacrele of flour, the estimated value of which is 
rupees. 

2. That on thatday, at , the defendant took the same. 

The plaintiff prays judgment: 


(1) for the possession of the said goods, or for rupecs, in case 
such possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 

No. 97. 
For MoveaBLES WRONGFULLY DETAINED, 
(Title. ) 
A. B., the above-named plaintiff, states as follows :— 
1. That on the day of ig, plaintiff owned [or state facts 


showing a right to the possession] the goods mentioned in the schedule here 
to annexed [or descrtbe the goods}, the estimated value of which is 
rupees, 

2. That, from that day until the commencement of this suit, the de- 
fendant has detained the same from the plaintiff. 

3. That before the commencement of this suit, to wit, on the 
day of 18 , the plaintiff demanded the same from the defendant, but 
he refused to liver them. 

The plaintiff prays judgment ; 


(1) for the possession of the said goods, or for rupees, in case 
such possession cannot be had ; 
(2) for rupees compensation for the detention thereof. 


The Schedule. 
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No. 98. 
AGAINST A FRAUDULENT PURCHASER-AND HIS TRANSFERREE WITH NOTICE, 
(Title.) 
A. B., the above-named plaintiff, states as follows :-—— 
1. That on the day of ig ,at ; the defendant [C. D.] 
for the purpose of inducing the plaintiff to sell him certain goods, repre- 
sented to the plaintiff that [he was solvent, and worth rupees over 


all his liabilities], 
2. That the plaintiff was thereby induced to sell and deliver to the 
said C. D. [one hundred boxes of tea], the estimated value of which is 
ru pees. 
3. That the said representations were false, and were then known 
by the said C. D. to be so. [Or, That at the time of making the said re- 
presentations, the said C. D. was insolvent, and knew himself to be so.] 
4, That the said ©, D. afterwards transferred the said goods to the 
defendant E. F. without consideration [07 who had notice of the falsity of 


the representation]. 
The plaintiff prays judgment : 


(1) for the possession of the said goods, or for rupees, in case 
such possession cannot be had ; 
- (2) for rupess compensation for the detention thereof. 


E.—PLAINTS IN SUITS FOR SPECIAL RELIEF. 


No. 99. 
For ReEcision or A CONTRACT ON THE GROUND OF MISTAKE. 
(Title.) 
A, B., the above-named plaintiff, states as follows :— 
1, That on the day of 18 , the defendant represented 


to the plaintiff that a certain piece of ground belonging to the defendant, 

situated at , contained [ten bighas]|. 
2. That the plaintiff was thereby induced to purchase the same at 
rupees in the belief that the said representation was true, 


the price of , ; 
d an instrument of agreement, of which a copy is hereto annexed. 


and signe 
But on conveyance of the same has been executed to him, 


38. That on the day of 18 ,the plaintiff paid the defen- 
rupees as part of such purchase-money. 


dant 
4. That the said piece of ground contained in fact only [five bighas]. 
The plaintiff prays judgment: 
(1) for rupees, with interest from the day of 18 ; 
(2) that the said agreement of purchase be delivered up and cancelled. 
No. 100. 
For AN INJUNCTION RESTRAINING WASTE. 
(Title.) 


A. B., the above named plaintiff, states as follows :— 


That plaintiff is the absolute owner of [describe the property]. 


1. . e 
2. That the defendant is in possession of the same under a lease from 


tho plaintiff. 
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3. That the defendant has [cut down a number of valuable trees, 
and threatens to cut down many more for the purpose of sale} without the 
consent of the plaintiff, 

’ The plaintiff prays judgment, that the defendant be restrained by in- 
junction from committing or permitting any further waste on the said pre- 


mises, 
[ Pecuniary compensation might also be prayed. ] 


No. 101. 
For ABATEMENT OF A NUISANCE, 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. That plaintiff is, and at all the times hereinafter mentioned was, 
the absolute owner of [the house, No. , Street, Calcutta]. 

2. That the defendant is, and at all the said times was, the absolute 
owner of [a plot of ground in the same street , 

3. That on the day of 18 , the defendant erected upon 
his said plot slanghter-house, and still maintains the same ; and from that 
day until the present time has continually caused cattle to be brought 
and killed there {and has caused the blood and affal to be thrown into the 
street opposite the said house of the plaintiff]. 

4. That [the plaintiff has been compelled, by reason of the premises, 
to abandon the said house, and has been unable to rent the same}. 

The plaintiff prays judgment, that the said nuisance be abated. 


Wo. 102. 
For AN INJUNCTION AGAINST THE DIVERSION OF A WATER-COURSE, 
( Title.) 
A. B., the above-named plaintiff, states as follows :—~ 
(As in Form No. 81.) 
The plaintiff prays judgment that the defendant be restrained by in- 
junction from diverting the water as aforesaid. 


Wo. 108. 
For Restoration OF MOVEABLE PROPERTY THREATENED W1TH DesTRUCTION, 
AND FOR AN INJUNCTION. 
(Title. ) 
A. B., the above-named plaintiff, states as follows :— 

1, That plaintiff is, and at all times hereinafter mentioned was, the 
owner of [a portrait of his grandfather, which was executed by an eminent 
painter], and of which no duplicate exists [or state any facts showiug that 
the property vs of a kind that cannot be replaced by money ]. 


2. That on the day of 18 , he deposited the same for safe 
keeping with the defendant. 
3. Thaton the day of 18 , he demanded the same from 


the defendant, and offered to pay all reasonable charges for the storage of 


the same, 
4, That the defendant refases to deliver the same to the plaintiff, and 
threatens to conceal, dispose of, cut, or injure the same if required to deli- 


ver it up. 
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5. That no pecuniary compensation would be an adequate compen- 
sation to the plaintiff for the loss of the said [painting]. 
The plaintiff prays judgment : 
(1) that the detendant be restrained by injunction from disposing 
of, injuring, or concealing the said [painting]; 
(2) thaé the return the same to the plaintiff, 





Wo. 104. 
INTERPLEADER. 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. That before the date of the claims hereinafter mentioned one G. H. 
deposited with the plaintiff describe the property for [safe keeping. } 
2. That the defendant, C. D., claims the same [under an alleged as- 
signment thereof to him from the said G, H.] 
3. That the defendant, E. F., also claims the same [under an order of 
the said G. H. transferring the same to him]. 
4. That the plaintiff is ignorant of the respective rights of the de- 
fendants. 
5. That he has noclaim upon the said property, and is ready and 
willing to deliver it to such persons as the Court shall direct, 
6. That this suit is not brought by collusion with either of the de- 
fendants. 


The plaintiff prays judgment: 

(1) that the defendants be restrained, by injunction, from taking 
apy proceedings against the plaintiff in relation thereto ; 

(2) that they be required tointerplead together concerning their 
claims to the said property ; 

[(3) that some person be authorized to receive the said property 
pending such litigation ; | 

(4) that upon delivering the same to such [person], the plaintiff 
be discharged from all hability to either of the defendants in 
relation thereto. 


No. 1068. 
ADMINISTRATION BY CREDITOR. 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 

1. E. F., late of , was at the time of his death, and his estate 
still is, indebted to the plaintiff in the sum of [here insert nature 
of debt and security, if any]. 

2. The said E. F. made his will, dated the day of , and 


thereof appointed C. D. executor [or devised his estate in trust, &c., or 
died intestate, as the case may be]. 


« 3. The said will was proved by the said C. D. [or letters of adminis- 
tration were granted, &c.]. 

4. The defendant has possessed himself of the moveable, [and im- 
moveable, or the proceeds of the immoveable] property of the said E.F., 
and has not paid the plaintiff his said debt. 

5. The said E. F. died on or about the day of : 

6. The plaintiff prays that an account may be taken of ‘the moveable 
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fand immoveable] property of the said E. F., deceased, and that the same 
may be administered under the decree of the Court, 


Wo. 108. 
ADMINISTRATION BY SPECIFIC LEQGATER, 
(Title. ) 

[Alter Form No, 105 thus :—] 


[Omit paragraph 1, and commence paragraph 2—] E. F., late of - 
duly made his last will, dated the day of , and thereof appoint- 
ed C. D. executor, and by such will bequeathed to the plaintiff (here state 
the specific legacy}. 

For paragraph 4 substitute— 

The defendant is in possession of the moveable property of the said E. 
F., and, amongst other things, of the said [here name the subject of the specific 
bequest }. : 

: me the commencement of paragraph 6 substitute— 

The plaintiff prays that the defendant may be ordered to deliver to 

him the said [here name the subject of the specific bequest], or that, &c. 


No. 107. 
ADMINISTRATION BY PeEcUNIARY LEGATEE. 
(Title.) 

[ Alter Form No. 105 thus :—] 

Omit paragraph 1, and substitute for paragraph 2—] E, F., late of 
duly made his last will, dated the day of , and thereof appointed 
©. D. executor, and by such will bequeathed to the plaintiff a legacy of 
rupees. 

‘ In paragraph 4, substitute *‘ legacy” for ‘‘ debt.” 
Another Form. 
Between E, F. ae see oes ... Plaintiff’. 
and 
G. H. © aie oi ree ... Defendant. 
E. F., the above-named plaintiff, states as followsa.— 


A. B,, of K., in the , duly made his last will, dated the [first day 
of March 1873], whereby he appointed the defendant and M.N. [who died 
in the testator’s life-time] executors thereof, and bequeathed his property, 
whether moveable or immoveable, to his executors in trust, to pay the rents 
and income thereof to the plaintiff for his life; and after his decease, and 
in default of his having a son who should attain twenty-one, or a daughter 
who should attain that age or marry, upon trust as to his immoveable pro- 
perty for the person who would be the testator’s heir-at law, and as to his 
moveable property for the persons who would be the testator’s next-of-kin 
if he had died intestate at the time of the death of the plaintiff, and such 
failure of his issue as aforesaid. 

2. The testatordied on the [first day of July, 1873], and his will 
waa proved by the defendant onthe [fourth day of October, 1878]. The 
plaintiff has not been married. 

3. The testator was at his death entitled to moveable and immove- 
able property ; the defendant entered into the receipt of the rents of the 
immoveable property, and got in the moveable property ; he has sold some 
part of the immoveable property. 

The plaintiff claims— 
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-(I) to have the moveable and immoveable property of A. B. adminis- 
tered in this Court, and for that purpose to have all proper direc- 
tions given and accounts taken. 

(2) such farther or other relief as the nature of the case may require. 
Between EH, F. wes ~ oe ats . Plaintiy. 


and 
G. H. eis Seis “ee oe ... Defendant. 
Written Statement of Defendant. 

1. <A. B.’s will contained a charge of debts ; he died insolvent ; he 
was entitled at his death to some immoveable property which the defen- 
dant sold, and which produced the nett sum of rupees , and the tes- 
tator had some moveable property which the defendant got in, and which 
produced the nett sum of rupeen. 

2. The defendant applied the whole of the said sums and the sum 
of rupess which the defendant received from rents of the immoveable 
property in the payment of the funeral and testamentary expenses and 
some of the debts of the testator. 

3. The defendant made up his accounts, and sent a copy thereof to 
the plaintiff on the [tenth day of January 1880], and offered the plaintiff 
free access to the vouchers to verify such accounts, but he declined to avail 
himself of the defendant's offer, 

4. The defendant submits that the plaintiff ought to pay the costs of 
this suit. 


Wo. 108. 
Execution oF Trusts. 
IN tHE COURT OF , AT 
Civil Suit No. ; 
A. B., of Plaintiff, 
against 
C. D., of , the beneficiary [or one of 
the beneficiaries], -eDefendant, 


A. B., the above-named plaintiff, states as follows :— 

1. That he is one of the trustees under an instrument of settlement, 
bearing date on or about the day of , made upon the marriage 
of E, F. and G. H., the father and mother of the defendant [or an instrament 
of assignment of the estate and effects of E. F. for the benefit of OC. D., the 
defendant, and the other creditors of E. F.] 

2. The said A,B. has taken upon himself the burden of the said trust, 
and is in possession of [or of the proceeds of] the moveable and immove- 
able property conveyed [or assigned] by the before-mentioned deed. 

3. The said C. D. claims to be entitled to a beneficial interest under 
the before-mentioned deed. 

4. The plaintiff is desirous to account for all the rents and profits of 
the said immoveable property [and the proceeds of the sale of the said, or 
of part of the said, immoveable property, or moveable, or the proceeda of 
the sale of, or of part of, the said moveable property, or the profits accru- 
ing to the plaintiff as such trustee in the execution of the said trust] ; and. 
he prays that the Court will take the accounts of the said trust, and also 
that the whole of the said trust-estate may be administered in the Oourt 
for the benefit of the said C. D., the defendant, and all other persons who 
may be interested in such administration, in the presence of the said C. 
D. and such other persons so interested as the Court may direct, or that 
the said C. D. may shew good cause to the contrary. 
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[N. B.— Where the suit is by a beneficiary, the plaint may be 
mutatis mutandis, on the plaint by a legatee. } 


Wo. 109. 
FORECLOSURE OR SAtn. 
(Title. ) 
A. B., the above-named plaintiff, states as follows :— 
1. By a mortgage-deed, dated the day of 18 ,a house with 


the garden and appurtenances, situated within the jurisdiction of this 
Court, were conveyed by the defendant to him, the plaintiff, his heirs [or 
executors, administrators], and assigns, for securing the principal sum of 
Rs. together with interest thereon at the rate of Rs. per cen- 
tum per annum, subject to redemption upon payment by the said defendant 
of the said principal nnd interest at aday long since past. 


2. There is now due from the defendant to the plaintiff the sum of 
Rs, for principal and interest on the said mortgage. 

The plaintiff prays (a) that the Court will order the defendant to pay 
him the said sum of Rs. , with such further interest as may ac- 
crue between the filing of the plaint and the day of payment, and also the 
costs of this suit, on some day to be named by the Court, and in default 
that the right to redeem the said mortgaged premises may be foreclosed 
and the plaintiff placed in possession of the same premises ; or (6) that the 
said premises may be sold, and the proceeds appliedin and towards the 
payment of the amount of the said principal, interest, and costs ; and (c) 
that if such proceeds shall not be sufficient for the payment in full of such 
amount, the defendant to pay to the plaintiff the amount of the deficiency 
with interest, thereon at the rate of six per cent. per annum until realiz- 
ation ; and (d) that for that purpose all proper directions may be given and 
accounts taken by the Court. 


No. 110. 
REDEMPTION. 
(Title.) 
[ Alter Form No, 109 thus :-—] 


Transpose parties and also the facts in paragraph 1. 

for paragraph 2, substitute-— 

2. There is now due from the plaintiff to the defendant, for principal and 
interest on the said mortgage, the sum of Rs. _ » which the plaintiff 
is ready and willing to pay to the defendant, of which the defendant, be- 
fore filing this plaint, had notice. 

For paragraph 3, substitute— 

The plaintiff prays that he may redeem the said premises, and that 
the defendant may be ordered to re-convey the same to him npon pay- 
ment of the said sum of Rs. and interest, with such costs (if any) as 
the Court may order, upon a day to be named by the Court, and that the 
Court will give all proper directions for the preparation and execution of 
such re-conveyance and doing such other acts as may be necessary to put 
him into possession of the said premises, freed from the said mortgage. 
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. a Wo. 111. 
Seeciric PerrormMance (No. 1). 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. By an agreement, dated the day of , and signed by 


the above-named defendant, C. D., he the said C. D, contracted to buy [or 
sell to] him certain immoveable property therein described and referred 
to, for the sum of ru pees. 

2. He bas applied to the said C. D. specifically to perform the said 
agreement on his part, but he has not done so, 

3. The said A. B. has been and stillis ready and willing specifically 
to perform the agreement on his part, of which the said C. D, has had 
notice. 

4, The plaintiff prays that the Court will order the said C. D. speci- 
fically to perform the said agreement and todo all acts necessary to put 
the said A. B, in full possession of the said property [or to accept @ con- 
veyance and possession of the said property], and to pay the costs of the 
suit. 

[N. B.—In suits for delivery up, to be cancelled, of any agreement, 
omit paragraps 2 and 3, and substitute a paragraph stating generally the 
grounds for requiring the agreement to be delivered up to be cancelled— 
such as that the plaintiff signed it by mistake, under duress, or by the 
fraud of the defendant—and alter the prayer according to the relief 
sought, } 


No. 112. 
Sreciric PERFORMANCE (No. 2). 
( Title.) 
A. B., the above-named plaintiff, states as follows :— 
1, That on the day of 18 , the defendant was absolutely 


entitled to certain immoveable property described in the agreement hereto 
annexed. 
2. That on the same day, the plaintiff and defendant entered into an 
agreement, under their hands, a copy of which is hereto annexed. 
3. That on the day of 18 , the plaintiff tendered 
rupees to the defendant, and demanded a conveyance of the said property. 
That on the day of 18 , the plaintiff again demanded such 
nen Hoes [Or, That the defendant refused to convey the sameto the 
laintiff, 
. 5. That the defendant has not executed such conveyance. 
6. That the plaintiff is still ready and willing to pay the purchase- 
money of the said property to the defendant. 
The plaintiff prays judgment : 
(1) that the defendant execute to the plaintiff a sufficient convey- 
ance of the said property [following the terms of the agreement] ; 
(2) for rupees compensation withholding the same. 


Wo. 1138. 
PARTNERSHIP, 
(Title.) 
A. B., the above-named plaintiff, states as follows :— 
1. He and the said C. D., the defendant, have been, for the space of 
years [or months} last past, carrying on business together at ’ 
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within the jurisdiction of this Court, under certain articles of partnership 
in writing, signed by them respectively [or under a certain deed sealed and 
executed by them respectively, or under a verbal agreement betweon them, 
the said plaintiff and defendant. | 


2. Divers disputes and differences have arisen between the plaintiff 
and defendant as suvh partners, whereby it has become impossible to carry 
on the said business in partnership with advantage to the partners. 


38 The plaintiff desires to have the said partnership dissolved, and he 
is ready and willing to bear his share of the debts and obligations of the 
ae according to the terms of the said articles [or deed, or agree- 
ment. 

4. The plaintiff prays the Court to decree a dissolution of the said 
partnership and that the accounts of the said partnership-trading may be 
taken by the Court, and the assets thereof realized, and that may be 
ordered to pay into Court any balance due from him upon sach partnership- 
account, and that the debts and liabilities of the said partnership may be 
paid and discharged, aud that the costs of the suit may be paid, out of the 
partnership assets and that any balance remaining of such assets, after such 
bat Baa and discharge, and the payment of the said costs, may be divided 

etween the plaintiff and defendant, according to the terms of the said 
articles [or deed, ov agreement], or that, if the said assets shall prove in- 
sufficient, he the plaintiff and the said defendant may be ordered to contri- 
bute in such proportions as shall be just to a fund to be raised for the pay- 
ment and discharge of such debts, liabilities, and costs. And to give such 
other relief as the Court shall think fit. 


This plaint was filed by of pleador for the 
plaintiff, [or by l- 


[N. B.—JIn suits for winding-up of any partnership, omit the prayer for 
dissolution : but instead thereof insert a paragraph stating the fact of the partner- 
ship having been dissalved. } : 


No. 114. 
Forms or Concise STArEMENTS. 
[ Code of Civil Procedure, section 58. } 


Money lent. ; The plaintiff's claim is rs. for money lent [und in- 

erest }. 

S 1 de- The plaintiff's claim is rsa. whereof ra. is for 
ata the price of goods sold, and rs. for money lent, and rs. 
veo for interest, 

Rent. The plaintiff's claim is rs. for arrears of rent, 

Sal & The plaintiff’s claim is rs, for arrears of salary as 
pact aes, a clerk [or as the case may be]. 

Interest. The plaintiff’s claim is rs, for interest upon money 

lent. 

General aver- The plaintiff's claim is rs. for a general average 
age. contribution. 

The plaintiff’s claim is rs, for freight and demur- 


Freight, rage. 


xlvi 


Banker’s ba- 
lance. 


Fees, &c., as 
pleader. 


Commission. 


Medical at- 
tendance. 


Return of 
premium. 


Warehouse- 
rent, 


Carriage of 
8. 


Use and occu- 
pation of 
house. 


Hire of goods. 


Work done. 


Board and 
Jodging. 


Schooling. 


Money recei- 
ved. 


Fees of office. 


Money over: 
paid, 


Return of 
money by 
stake-holder. 

Money won 
from steake- 
holder. 

Money en- 
trusted to 
agent. 


Money obtain- 
ed by fraud. 
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Forms or Concise STATEMENTS.—continued. 


The plaintiff’s claim is 
the defendant as a banker. 
The plaintiff's claim is 


rs. for‘'money deposited with 


rs. for fees for work done 


[and rs., money expended] as a pleader. 


The plaintiff's claim is 


rs. for commission earned 


as [state character—as auctioneer, cotton-broker, &c. ] 


.The plaintiff’s claim is 


The plaintiff's claim is. 


rs. for medical attendances. 


rs. fora return of premium 


paid upon policies of insurance, 


The plaintiff's claim is 


goods, 

The plaintiff's claim is 
by railway. 

The plaintiff’s claim is 
tion of a house. 

The plaintiff’s claim is 
ture}. 

The plaintiffi’s claim is 
veyor]. 

The plaintiff’s claim is 

The plaintiff's claim is 
and | tuition of X. Y. 

” The plaintiff’s claim is 


rs. for the warehousing of 
rs. for the carriage of goods 
ae for the use and occupa- 
rs. for the hire of [furni- 
rs. for work done as a [sur- 


rs. for board and lodging. 
rs. for the [board, lodging, 


rs. for money received by 


the defendant as pleader [or factor, or collector, or &c.] of 


the plaintiff. 
The plaintiff’s claim is 


rs. for fees received by the 


defendant under colour of the office of : 


The plaintiff’s claim is 


rs. for a return of money 


overcharged for the carriage of goods by railway. 


The plaintiff's claim is 


charged by the defendant as 


.The plaintifi’s claim is 


rs. for a return of fees over- 


rs. fora return of money 


deposited with the defendant as stake-holder. 


The plaintiff's claim is 


rs. for money entrusted to 


the defendant as stake-holder, and becomé payable to plain- 


tiff. 


The plaintiff’s claim is 


rs. for a return of money en- 


trusted to the defendant as agent of the plaintiff. 


The plaintiff’s claim is 


rs. fora rotarn of money 


obtained from the plaintiff by fraud. 


Money paid - 


by mistake. 


Money paid 
for considera- 
tion which 
has failed. 


Money paid 
by surety for 
defendant. 


Rent paid. 
Money paid 


on accommo- 
dation- bill. 


Contribution 
by surety. 


By co-debtor, 


Money paid 
for calls. 


Money pay- 
able under 
award. 


Life- policy. 


Money-bond. 


Foreign jiudg- 
ment. 


Bills of ex- 
change, &c. 


Surety. 
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Forms or Concise STaTremMeEnNts, —continued. 


The plaintiff's claim is rs, for a return of money 
paid to the defendant by mistake. 
The plaintiff’s claim is rs. for a return of money 


paid to be defendant for [work to be done, or work left 
undone; or a bill to be taken up, or a bill not taken 
up, or, &e.]. 

The plaintifi’s claim is rs. for a return of money 
paid as a deposit upon shares to be alloted. 


The plaintiff’s claim is rs. for money paid for the 
defendant as his surety. 

The plaintiff’s claim is rs, for money paid for rent 
due by the defendant. 

The plaintiff’s claim is rs. upon a bill of exchange 


accepted [or indorsed] for the defendant’s accomoda- 
tion. 


The plaintiff’s claim is rs. for a contribution in res- 
pect of money paid by the plaintiff as surety. 
The plaintiff’s claim is rs. for a contribution in res- 


pect of a joint debt of the plaintiff and the defendant, paid 
by the plaintiff. 


The plaintiff’s claim is rs. for money paid for calls 
upon shares against which the defendant was bound to in- 
demnify the plaintiff. 


The plaintiff’s claim is rs. for money payable under 
an award. 

The plaintiff's claim is rg, upon a policy of insur- 
ance upon the life of X. Y., deceased. 

The plaintiff’s claim is rs. upon a bond to secure 
payment of rs. and interest. 

The plaintiff's claim is rs. upon a judgment of the 
Court in [the Empire of Russia]. 

The plaintiff’s claim is rs. upon a cheque drawn by 
the defendant. 

The plaintiff's claim is rs. upon a bill of exchange 
accepted [or drawn, or indorsed] by the defendant, 

The plaintifi’s claim is rs. upon a promissory note 


made [or indorsed by the defendant. 


The plaintiff’s claim is rs, against theldefendant,A. 
B., as acceptor, and against the defendant, O. D., as drawer 
[or indorser] of a bill of exchange. 


The plaintiff’s claim is rs, against the defendant as 
surety for the price of goods sold. 
The plaintiff’s claim is rs. against the defendant, 


A. B, as principal and against the defendant, C, D., ae 


xiviia 


Calls. 


Agent, 


Apprentices. 


Arbitration. 


Assault, &c, 


By husband 
and wife. 


Against bus- 
band & wife. 
Pleader. 


Bailment. 
Pledge. 


Hire. 


Banker. 


Bill. 
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Forms or Concise STraTeMENTS.—continued. 


surety, for the price of goods sold [or forarrtars of rent, or 
for money lent, or for money received by the defendant, A, 
B., as traveller for the plaintiff, or, &c.} 

The plaintiff's claim is rs. for calls upon shares. 


Indorsements for Costs, §c. 
{ Add to the above forms] and rs. for costs ; and if the 
amount claimed be paid to the plaintiff or his pleader within 
days (or, if the summons is to be served out of the juris- 
diction, insert the time for appearance limited by the order] 
from the service hereof, further proceedings will be stayed. 
Damages and other Claims. 
The plaintiff’s claim is for damages for breach of a con- 
tract to employ the plaintiff as traveller. 


The plaintiff's claim is for damages for wrongful dis- 
missal from the defendant’s employment as traveller [and 
rs. for arrears of wages. | 

The plaintiff’s claim is for damages for the defendant’s 
wrongfully quitting the plaintiff’s employment as manager, 

The plaintiff’s claim is for damages for breach of duty 
as factor [or, &c.] of the plaintif— [and rs. for money 
received as factor, 07, &c. } 

The plaintiff’s claim is for damages for breach of 
the terms of a deed of apprenticeship of X. Y. to the 
defendant [or plaintiff]. 

The plaintiff's claim is for damages for non-compliance 
with the award of X. Y. 

The plaintiff’s claim is for damages for assault [and 
false imprisonment, and for malicious prosecution. } 

The plaintiff’s claim is for damages for assault and 
falso imprisonment of the plaintiff, C. D. 

The plaintiff’s claim is for damages for aswault by the 
defendant, C. D. 

The plaintiff’s claim is for damages for injury by the 
defendant’s negligence as pleader of the plaintiff. 

The plaintiff's claim is for damages for negligence in 
the custody of goods {and for wrongfully detaining the 
same. | 

The plaintiff's claim is for damages for negligence in 
the keeping of goods pawned [and for wrongfully detaining 
the same. | 

The plaintiff’s claim is for damages for negligence in 
the custody of furniture [or a carriage] lent on hire [and 
for wrongfully, &c. ] 

The plaintiff’s claim is for damages for wrongfully 
neglecting [or refusing] to pay the plaiutiff’s cheque. 

The plaintiff’s claim is for damages for breach of a 
contract to accept the plaintiff's drafts. 


Bond. 


Carrier. 


Charter-party. 


Claim for re- 
turn of goods; 
damages. 


Damages for 
depriving of 
goods. 

Defamation. 


Wrongful dis- 
tress. 


Hjectment, 


To establish 
title and re- 
cover rents. 


Fishery. 


Fraud. 


Guarantee, 


Insurance. 
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Forms or Concise STaTEMENTS,—continued. 


The plaintiff’s claim is upon a bond conditioned not to 
carry on the trade of a ° 

The plaintiff's claim is for damages for refusing to 
carry the plaintiff’s goods by railway. 

The plaintiff's claim is for damages for refasing to 
carry the plaintiff by railway. 
; The plaintiff's claim is for damages for breach of duty 
in and about the carriage and delivery of coals by railway. 
; The plaintiff’s claim is for damages for breach of duty 
in and about the carriage and delivery of machinery by sea. 

The plaintiff’s claim is for damages for breach of char- 
ter-party of ship [Mary.] 


The plaiutiff’s claim is for return of household furniture 
[or, §c.] of their value, and for damages for detaining the 
same, 


The plaintiff’s claim is for wrongfully depriving plain- 
tiff of goods, household furniture, &. 


The plaintiff’s claim is for damages for libel, 
The plaintiff’s claim is for damages for slander. 


The plaintiff’s claim is for damages for improperly 
distraining. 
[This Form shall be sufficient, whether the distress com- 
plained of be wrongful, or excessive, or irregular. ]} 
The plaintiff’s claim is to recover possession of a house 
o. , in Street, or of a farm, called Blaékcare, 
situate in the of in the of . 


The plaintifft’s claim is to establish his title to [here 
describe property, | and to recover the rents thoreof, 

[The two previous Forms may be continued. ] 

The plaintiff's claim is for damages for infringement 
of the plaintiff’s right of fishing. 

The plaintiff’s claim is for damages for frandulent 
misrepresentation on the sale of a horse [or a business, or 
shares, or, &c. 

The plaintiff’s claim is for damages for fraudulent 
misroepresentation of the credit of A. B. 

The plaintiff’s claim is for damages for breach of a 
contract of gu.rantee for A. B 

The plaintiff’s claim is for damages for breach of a 
contract to indemnify the plaintiff as the defendant's agent 
to distrain. ¢ 

The plaintiff’s claim is for a loss under @ policy upon 
the ship [ Royal Charter,} and freight of cargo [or for return 
of premiums } 


xix 


Fire insur. 
ance. 


Landlord and 
tenant. 


Landlord and 
tenant. 


Medical man. 


Mischievous 
animal. 


Neligence. 


Act XIII of 
1855. 


Promise of 
marriage. 


Sale of goods. 


Sale of land. 
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Forms or Concise SratEMENTS.—continued, 


[This Form shall be sufficient, whether the loss claimed 
be total or partial. ] 


The plaintiff’s claim is for a loss under a policy of fine- 
insurance upon house and furniture. 


The plaintiff's claim is for damages for breach of a 
contract to insure a house. 


The plaintiff’s claim is for damages for breach of a 
contract to keep a house in repair. 


The plaintiff’s claim is forfdamages for breach of cove- 
nants contained in a lease of a farm. 


The plaintiff's claim is for damages for injury to the 
plaintiff from the defendant’s negligence as a medical man. 


The plaintiff's claim is for damages for injury by the 
defendant's dog. 


The plaintiff’s claim is for damages for injury to the 


plaintiff by the negligent driving of the defendant or his 
servants. 


The plaintiff’s claim is for damages for injury to the 
plaintiff while a passenger on the defendant's railway by 
the neligence of the defendant's servants. 


The plaintiff's claim is for damages for injury to the 
plaintiff at the defendant’s railway station from the defec- 
tive condition of the station. 


The plaintiff’s claim is as executor of A, B., deceased, 
damages for the death of the said A. B., from injuries recei- 
ved while a passenger on the defendant’s railway, by the 
negligence of the defendant’s servants, 


The plaintiff’s claim is for damages for breach of pro- 
mise of marriage. 


The plaintiff’s claim is for damages for breach of con- 
tract to accept and pay for goods. 


The plaintiff’s claim is for damages for non-delivery 
{or short delivery, or defective quality, or other breach of 
contract of sale} of cotton [or, &c.]. 

The plaintiff’s claim is for damages for breach of war- 
ranty of a horse. 


The plaintifi’s claim is for damages for breach of a 
contract to sell [or purchase] land. 


The plaintiff’s claim is for damages for breach of a 
contract to let [or take] a house. 


The plaintiff’s claim is for damages for breach of a 
contract to sell [or purchase] the lease, with good-will, fix- 
tures, and stock-in-trade of a public-house, 


The plaintiff’s claim is for damages for breach of cove- 
nant for title [or for quiet enjoyment, or, &c,] in a conyey- 
ance of Jand. 


Trespass 
land. 


on 


Support. 


Way. 


Water-course, 


Pasture, 


Light. 
Patent, 
Copy-right. 
Trade-mark, 


Work. 


Nuisance. 


Injunction. 


Mesne- profits. 


Arrears of 
rent. 
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Forms or Conciszt SratremMENTS.—continued. 


The plaintiff’s claim is for damages for wrongfully en- 
tering the plaintiff’s land and drawing water from his well 
[or cutting his grass, or felling his timber, or pulling down 
his fences, or removing his gate, or using his road or path, 
or crossing his field, or depositing sand there, or carrying 
hie aa from thence, or carrying away stones from his 
river }. 

The plaintiff’s claim is for damages for wrongfully 
taking away the support of plaintiff’s land [or house, or 
mine.] ~- 

The plaintiff's claim is for damages for wrongfully 
obstructing a way [public highway or private way. ] 

The plaintiff’s claim is for damages for wrongfully 
diverting (or obstructing, or polluting, or diverting, water 
from] a water-course. 

The plaintiff's claim is for damages for wrongfully dis- 
charging water upon the plaintiff’s land for into the 
plaintiff’s mine]. 

The plaintiff's claim is for damages for wrongfully 
obstructing the plaintiff’s use of a well. 

The plaintiff's claim is for damages for the infringe- 
ment of the plaintiff's right of pasture. 

[This Form shall be sufficient, whatever the nature of the 
right to pasture be. | 

The plaintiff’s claim is for damages for obstructing the 
access of light to plaintiff’s house. 

The plaintiff’s claim is for damages for the infringe- 
ment of the plaintiff’s patent. 

The plaintiff’s claim is for damages for the infringe- 
ment of the plaintiff’s copy-right. 

The plaintiff’s claim is for damages for wrongfully 
using [or imitating] the plaintiff’s trade-mark. 

* The plaintiff’s claim is for damages for breach of a 
contract to build a ship [or to repair a house, &. | 

The plaintiff's claim is for damages for breach of a 
contract to employ the plaintiff to build a ship, &c. 

The plaintiff's claim is for damages to his house, trees, 
crops, &c., caused by noxious vapours from the defendant’s 
factory [or, &c.]. 

The plaintiff's claim is for damages nuisance by noise 
from the defendant’s works [or stables, ov, &c. ]}. 

[Add to indorseement] :—and for an injunction. 

Add to indorsement where claim is to land, or to establish 
title, or both] -— 
and for mesne-profits. 


and for an account of rents or arrears of rent. 


xlxii 


Breach of 
covenant. 


THE FOURTH SOHEDULE. 
Forms or Concise STatTeMents.—continned, 


and for breach of covenant for [repairs]. 


1. Oreditor to adminisier Estate. 

The plaintiff’s claim is as a creditor of X. Y., of ; 
deceased, to have the moveable and immoveable property, 
of the said X. Y., administered. The defendant, C, D, is 
sued as the administrator of the said X. Y. [and the defen- 
‘dants, E. F. and G. H., as his co-heirs at-law]. 


2. Legatee to administer Estate. 

The plaintiff’s claim is as a legatee under the will 
dated the day of 18 ,of X. Y., deceased, to 
have the moveable and immoveable property of the said X. 
Y. administered, The defendant, C, D., is sued as the exe- 
cutor of the said X. Y. {and the defendants, E. F. and 
G. H., as his devisees. 


3. Parinership. 

The plaintiff’s claim is to have an account taken of the 
partnership-dealings between the plaintiff and defendant 
funder articles of partnership dated the day of 

j, and to have the affairs of the partnership wound ap. 

4. By Morigage. 

The plaintiff’s claim is to have an account takenof what 
is due to him for principal, interest, and costs on a mort- 
gage dated the day of , made between [parties] [or 
by deposit of title-deeds], and that the mortgage may be 
enforced by foreclosure or sale. 

5. By Mortgagor. 

The plaintiff’s claim is to have an account taken of 
what, if anything, is due on a mortgage, dated » and 
made between [parties], and to redeem the property com- 
prised therein, 


6. Raising Portions. 

The plaintiff’s claim is that the sum of rs., which 
by a deed of settlement, dated , Was provided for the 
portions of the younger children of , may be raised. 

7. BHxecution of Trusis, 


The plaintiffi’s claim is to have the trusts of an inden- 
ture, dated , and made between [parties], carried into 
execution. 


8. Cancellation or Rectification, 
The plaintiff’s claim is to have a deed, dated , and 
made between [parities], set aside or rectified. 
9. Specifie Performance. 


The plaintiff’s claim is for specific performance of an 
agreement, dated the day of , for the sale by the plain- 
tiff to the defendant of certain [freehold] hereditaments 
at ‘ 
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Forms or Conciste STATEMENS.—continued. 
Wo. 115. 
PROBATE. 


1. By an executor or legaiee propounding a will in 
solemn form. 


The plaintiff claims to be executor of the last will, dated 
the day of ,of C. D., late of , deceased, who died 
on the day of »> and to have the said will esta- 
biished. The summons is issued against you as one of the 
next-of-kin of the said deceased [or as the case may be). 


2. By an executor or legatee of a former will, or a next- 
of-kin, Sc., of the deceased, seeking to obtain the revocation of 
a probate granted in common form, 


The plaintif£ claims to be executor of the last will, dated 


the day of , of C. D., late of », deceased, who 
died on the day of , and to have the probate of a 
pretented will of the said deceased, dated the day of ; 


revoked. This summons is issued against you asthe execu- 
tor of the said pretended will [or as the cuse may be}. 


3. By an executor, or a legatee af a will when letters of 
administration have been granted asinan intestacy. 


The plaintiff claims to be executor of the last will of C. 
D., late of » deceased, who died on the day of ; 
dated the day of : 


The plaintiff claims that the grant of letters of admi- 
nistration of the estate of the said deceased obtained by 
you skonld be revoked, and probate of the said will grant- 
ed to him. 


4. Bya person claiming agrant of adininistration as a 
next-of-kiw of the deceased, but whose interest as next-of-kin ts 
disputed. 


The plaintiff claims to be the brother and sole next-of- 

kin of C. D., of »; deceased, who died on the day of 

intestate, and to have as such a grant of administra- 

tion of the personal estate of the said intestate. This writ 

is issued against you because you have entered a caveat, 

and have alleged that you are the sole next-of-kin of the 
deceased [o7 as the case may be]. 
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THE FOURTH SCHEDULE. 
Wo. 117. 


Iv 


Summons For Disposat or Soit. 
Sections 64 and 68 of the Code of Civil Procedure. 


( Title.) 


To 


Notice.—j]. Should you appre- 


hend your witnesses 
will not attend of 
their own accord, 
you can have sum- 
mons from this Court 
to compel the atten- 
dance of any witness, 
and the production 
of any document that 
you have aright to 
call upon the witness 
to produce, on apply- 
ing to the court at 
any time before the 
trial, on your depo- 
siting their neces- 
sary subsistence- 
money. 

2. If you admit the de- 
mand, you should 
pay the money into 
Court, with the costs 
of the suit, to avoid 
the summary execu- 
tion of the decree, 
which may be against 
your person or pro- 
perty, or both, if ne- 
cessary. 


dwelling at 


WHEREAS has instituted a suit against 
you for , you are hereby summoned 
to appear in this Court, in person or by a 
duly authorized pleader of the Conrt, duly 
instructed, and ableto answer all material 
questions relating to the suit, or who shall 
be accompanied by some other person 
able to answer all such questions, on =, 
the day of — 18 , at 
o’clock in the forenoon, to answer the 
above-named plaintiff; and as the day 
fixed for your appearance is appointed for 
the final disposal of the suit, you must be 
prepared to produce all your witnesses on 
that day; and you are hereby required 
to take notice that, in defanlt of your ap- 
pearance on the day before-mentioned. 
the suit will be heard and determined in 
your absence; and you will bring with 
you, or send by your pleader, P 
which the plaintiff desires to inspect, and 
any documents on which you intended to 
rely in support of your defence. 


GIVEN under my hand and the seal of 
the Oourt this day of 18. 


[L. S.J 
Judge. 


Note.—IJ/ written statements are required, say—-You are [or such a party 
is, as the case may be] required to put in a written statement by the 
day of F 


No. 118. 

SuMMONS FOR SETTLEMENT OF Issuzs. 
Sections 64 and 68 of the Code of Civil Procedure. 
(Title.) 

To 
dwelling at 


Noriczr.—1. Should you appre- WHEREAS nee vase tated @ 
hend your witnesses against you for » you are hereby sum-= 
will not attend of moned to appear in this Court in person 


ivi 
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their own accord, 
you can have sum- 
monses from this 
Court to compel the 
attendance of any 
witness, and the pro- 
duction of any do- 
cument that you 
have a right to call 
on the witness to 
produce, on apply- 
ing tothe Court at 
any time before the 
trial, on your depo- 
siting their necessary 
subsistence-money. 


3. If you admit the de- 


mand,you should pay 
the money into 
Court, with the costa 
of the suit, to avoid 
the summary execu- 
tion of the decree, 
which may be against 
your person of pro- 
perty, or both, if 
necessary. 


or by a duly authorized pleader of the 
Court, duly instructed, and able to answer 
all material questions relating to the suit, 
or who shall be accompanied by some 
other person able to answer all such ques- 
tions on , the day of 18 , at 
o’clock in the forenoon, to answer the 
above-named plaintiff ; and you are here- 
by required to take notice that, in default 
of your appearance on the day before- 
mentioned, the issues will be settled in 
your absence; and you will bring with 
you, or send by your pleader, » which 
the plaintiff desires to inspect and any 
document on which you intend to rely in 
support of your defence, 


GIVEN under my hand and the seal of 


the Court this day of 18. 
[L. S.] 
Judge. 


Note.—If written statements are required, say—You are [or such a party 
is, as the case may be] required to put in a written statement by the 


day of 


To 


No. 119. 


SUMMONS To APPEAR, 
* Section 68 of the Code of Civil Procedure, 
No. or Soir. 


In THE CourT oF 


Atv ; 
Plaintiff, 
Defendant, 


[Name, description, and address. | 
Whereas [here enter the name, description, and address of the plaintif’] 


has instituted a suit in this Court against you [here state the particulars of 
the claim as in the register]: you are hereby summoned to appear in this 
Court in person on the day of at in the forenoon [7f not 
specially required to appear in person, state—‘‘in person or by a pleader of 
the Court duly instructed and able to answer all material questions relating 
to the suit, or who shall be accompanied by some other person able to 
answer all such questions’’] to answer the above-named plaintiff. [If the 
summons be for the final disposal of the suit, this further direction shall be add- 
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ed here—‘‘ and as the day fixed for your appearance is appointed for the 
final disposal of the suit, you must be prepared to produce all your witnesses 
on that day’’]; and you are hereby required to take notice that, in de- 
fault of your appearance on the day before-mentioned, the suit will be 
heard and determined in your absence; and vou will bring with you [or 
send by your agent] here mention any document the production of which may 
be required by the plaintif'], which the plaintiff desires to inspect, and any 
document on which you intend to rely in support of your defence. 


Given under my hand and the seal of the Court, this day of 1g. 
(L. S.] 
Judye. 


No. 120. 


OrpDER FOR TRANSMISSION OF SuMMONS FoR SERVICE IN THE JURISDICTION 
OF ANOTHER CouRT. 


Section 85 of the Code of Civil Procedure. 


In THE CourT or aT 
Civil Suit, No. of 18 
A. B., of 
against 
C. D., of 

The day of 18. 

WHEREAS it is stated in the plaint that , the defendant in the above 
suit ,is at present residing in , but that the right to sue accrued 
within the jurisdiction of this Court : it is ordered that a sammons return- 
able on the day of 18 , be forwarded for service on the said de- 
fendant, to the Court of , with a duplicate of this proceeding. 

{L. 8.] 
Judge. 
No. 121. 


To ACCOMPANY RETURN OF SUMMONS OF ANOTHER Court. 


Section 85 of the Code of Civil Procedure. 
In rHE Court or AT 
Civil Suit, No. of 18 
The day of 18. 
A. B., of 
against 
C. D., of 
Read the proceeding from the forwarding for service on in 
Civil No. of that Court. 


Read bailiff’s endorsement on the back of the process stating that the 
and proof of the above having been duly taken by me on the [oath or] 
affirmation of and , it is ordered that the be returned tothe 
with a copy of this proceeding. rL. 8.] 
Judge. 
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Nors.—This form will be applicable to process other than summons, the 
service of which may have to be effected in the same manner, 


No. 132. 
Derenpant’s STATEMENT. 
Section 110 of the Code of Civil-Procedure. 
(Title. ) 

J, the undersigned defendant [or one of the defendants], disclaim al] in- 
terest under the will of the said E. F., in the plaint named [or as heir-at- 
law, or as next-of-kin, or one of the next-of-kin, of E. F., deceased, in the 
said plaint named ]. 

Or, I, the undersigned defendant, state that I admit [or deny] here re- 
peat in the language of the plaint the statement’s admitied or denied], 

Or, I, the undersigned defendant, submit that, upon the facts stated in 
the plaint, it does not appear that there is any agreement which can be le- 
gally enforced [or thatit appears upon the said plaint that Iam jointly 
liable with one EK, F., who is not a party to the suit, and not severally li- 
able as by the plaint appears, [or that it appears by the said plaint that G. 
H. should have been a joint plaintiff with the said A. B. in the said suit, 
or as the case may be. | 

Or, that the plaintiff has conveyed his interest in the said mortgage 
for right to redeem] toone I. J. [or that I have conveyed or assigned to H. 

., by way of further charge for securing the sum of Rs, , the right to 
redeem in the property sought by the suit to be foreclosed]. 

Or, that since the dissolution of the partnership the plaintiff has exe- 
cuted an instrument, whereby the plaintiff covenants to discharge all debts 
and liabilities of the partnership, and generally to release me from all claims 
and liabilities either by or to himself and others in respect of the said part- 
nership-trading [or as the case may be]. 

(Stgned) C.D. 


Defendant. 
No. 123, 
INTERROGATORIES. 
Section 121 of the Code of Civil Procedure. 
In THE CoURT OF AT : 
Civil Suit, No. 1g. 
A, B. 
against 


, BE. F., and G. H. 


- [or C. D.] for the 


Oo. D. 
Interrogatories on behalf of the above-named A. B 
or A. B.] 


examination of the above-named [E. F. and G. H., 
1. Did not, &c. 
2. Has not, &c. 
The defendant E. F, is required to answer the interrogatories, 
numbered ‘ 
The defendant G, H. is required to answer the interrogatories 
numbered ‘ 
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No. 124. 
Form or Notice Tro propucs DocumMENTS. 
Section 131 of the Code of Civil Procedure. 


In tHe Court oF aT ‘ 
Civil Suit, No. of 18 
A. B. 
against 


Take notice that the plaintiff [or defendant] “requires you to produce 
for his inspection the following documents referred to in your plaint [or 
written statement or affidavit], dated the day of l ; 

Describe documents required, 
X. Y., Pleader for the plaintiff [or the defendant}. 


To Z., 2 
Pleader for the defendant [ov plaintiff]. 


No. 1265. 
SUMMONS TO ATTEND AND GIVE EVIDENCE. 
Sections 159 and 163 of the Code of Civil Procedure. 


(Title.) 
To 
WasEREas your attendance is required to on behalf of the 
in the above cause, you are hereby required [personally to appear before 
this Court] on the day of 18 ,atthe hour of a. M. [and] to 
bring with you or to send to this Court . 
A. sum of Ras. , being your travelling and other expenses and sub- 


sistence-allowance for one day, is herewith sent. If you donot comply with 
this order, you will be subject to the consequence of non-attendance laid 
down in the Code of Civil Procedure, section 179, 


Notice.—(1.) If you are summoned only to produce a document, and 
not to give evidence, you shall be deemed to have complied with the snm- 
mons if yon cause such document to be produced in this Court on the day 


and hour aforesaid. 


(2.) Ifyou are to be detained beyond the day aforesaid, a sum of 
will be tendered to you for each day’s attendance beyond the day 


specified. 
GIVEN under my hand and the seal of the Court, this day of 18. 
Judge. 
Wo 126. 
Another Form. 
No. or Soir. 
In TRE CouRT OF AT 
Plaintiff. 


Defendant. 
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To 

[ Name, description, and address. } : 

You are hereby summoned to appear in this Court in person on the 

day of at in the forenoon, to give evidence in behalf of the 

laintiff [or the defendant] in the above-mentioned suit, and to produce 

[here describe with convenient certainty any document the production of which 
may be required. If the summons be only to give evidence, or tf tt be only to 
produce a document, it must be expressed accordingly], and you are not to de- 
part thence until you have been examined [or have produced the docu- 
ao and the Court has risen, or unless you have obtained the leave of 
the Court. 


Forms or DECREES. 


Wo. 127. 
SimepLE MonryY-DECREE. 
(Title.) 
Claim for 
THIS cause coming on for final disposal before in the presence 
of . on the part of the plaintiff, and on the part of the defend- 
ant, it is ordered that the do pay to the the sum of Rs, 
» With interest thereon at the rate of percent. per from 


to the date of realization of the said sum, and do also pay to the 
the costs of this suit as taxed by the officer of the Court, with interest there- 
on at the rate aforesaid from the date of taxation to the date of realization. 


Costs of Suit. 





PLAINTIFF, DEFENDANT. 
Res. ale. Re. A. P, 
1. Stamp for plaint Fx ees Stamp for power 
2. Do. for power cer ia Do. petition 
8. Do. exhibita ... aes Pleader’s fee s sie 
4. Pleader’s fees on Ra. ... bus Subsistence for witnesses 
&. Translation-fee Service of process ae 
6. Subsistence for witness for Translation fee sae - 
attendance bats wise Commissioner’s fee 


7. Commissioner’s fee 
8. rial of process 
Cc. ace eee 


ToTaL eas ToTaL 


Given under my hand and the seal of the Court, this day of 18 


(Lu. 8.] 
Judge. 
Wo, 128. 
DrorgeE For Sarr in 4 SuIT BY A Mortaacer or’ PERSON ENTITLED TO a Lien. 
(Title.) 


Ir is ordered that it be referred to the Registrar [or Taxing Officer] to 
take an account of what is due to the plaintiff for principal and interest on 
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the mortgage [er lien] mentioned in the plaint, and to tax the plaintifi’s 
costs of this suit, and that the Registrar [or Taxing Officer] do declare in 
Court on the day of what he shall find to be due for principal 
and interest as aforesaid, and for costs; And apon the defendant paying 
into Court what shall be certified to be due to the plaintiff for principal and 
interest as aforesaid, together with the said costs, within six months from 
the date of declaring in Court the amount so due; it is ordered that the 
plaintiff do re-convey the said mortgaged premises free and clear from all 
incumbrances done by him, or any claiming by, from, or under, him, and 
do deliver up to the defendant or to such person as he appoints all docu- 
ments in his custody or power relating thereto, and that upon such re-con- 
veyance being made, and documents being delivered up, the Registrar [or 
Taxing Officer] shall pay out to the plaintiff the said sum so paid in as 
aforesaid for principal, interest, and costs; but in default of the defendant 
paying into Oourt such principal, interest, and costs as aforesaid by the 
time aforesaid, then it ia ordered that the said mortgaged premises {or the 
premises subject to the said lien] be sold with the approbation of the Re- 
gistrar [or Taxing Officer], And it is ordered that the proceeds of such 
sale (after defraying thereout the expenses of the sale) be paid into Court, 
to the end that the same may be duly applied in payment of what shail be 
found due to the plaintiff for principal, interest, and costs as aforesaid, and 


that the balance (if any) shall be paid tothe defendant or other person en- 
titled to receive the same. 


No.120. ™ 
Final Decrees rog ForRecLosoure. 
(Title.) 
WHEREAS it appears to the Court that the defendant has not paid into 
Court the sum , which was, on the day of last, declared in 


Court to be due to the plaintiff for principal and interest upon the mortgage 
in the plaint mentioned, and for costs, pursuant to the order made in this 
suit on the day of last, and that the period of six months has 


elapsed since the said day of : It is ordered that the defend- 


ant do stand absolutely debarred of all right to redeem the said mortgaged 
premises. 


No. 180. 
PRELIMINARY ORD&0-ADMINISTRAION-SUIT. 
Section 213 of the Code of Civi 1Procedure. 
(Title.) 


Ir is ordered that the following accounts and inquiries be taken and 
made ; that is to say :— 


In creditor’s sutt— 


1, That ao account be taken of what is due to the plaintiff and all 
other the creditors of the deceased, 


In sutts by legatees— 
2. An account be taken of the legacies given by the testator’s will. 
In suits by next-of-kin— 


An inquiry be made and account taken of what, or of what share, if 


any, the plaintiff is entitled to as next-of-kin {or one of the next-of-kin] of 
the intestate. 
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(After the first paragraph the Order will, where necessary order, in a 
creditor £ sutt, inquiry and accounts for legatees, heirs-at-law, and next-of-kin. 
In suris by claimants other than creditors, after the first paragraph, in all cases, 
an order to inquire and take an account of creditors will follow the first para- 
graph, and such of the others as may be necessary will follow, omitting the first 
formal words. The form is continued as in a creditor's suit.} 

3. An account of the funeral and testamentary expenses. 

4. An account of the moveable property of the deceased come to the 
hands of the defendant, or to the hands of any other person by his order or 
for his use. 

5. An inquiry what part (if any) of the moveable property of the de- 
ceased is outstanding and undisposed of. 

6. And it is further ordered that the defendant do, on or before the 

day of next, pay into Court all sums of money which shall be 
found to have come to his hands, or to the hands of any person by his 
order or to his use. 

?7. And that, if the Registrar shall find it necessary for carrying out 
the objects of the suit to sell any part of the moveable property of the de- 
ceased, that the same be sold accordingly, and the proceeds paid into Court, 

8. And that Mr. E. F, be Receiver in the suit [or proceeding], and 
receive and get in all outstanding debts and outstanding movable property 
of the deceased, and pay the same into the bands of the Registrar, [and 
shall give security by bond for the due performance of his duties to the 
amountof . rupees]. @ 

9. And it is further ordered that, if the moveable property of the 
deceased be found insufficient for carrying out the objects of the suit, then 
the following further inquiries be made, and accounts taken, that is to 
say,-— 

(a) an enquiry what immoveable property the deceased was seized of 
or entitled to at the time of his death ; 

(¥) an inquiry what are the incumbrances (if any) affecting the immove- 

able property of the deceased, or any part thereof ; 

.c) an account, so far as possible, of what is due to the several incum- 
brancers, and to include a statement of the priorities of such of 
the incumbrancers as shall consent to the sale hereinafter directed. 

10. And that the immoveable property of the deceased, or so much 
thereof as shall be necessary to make up the fund in Court sufficient to 
carry out the object of the suit, be sold with the approbation of the Judge, 
free from incumbrances (if any) of such incumbrancers as shall consent to 
the sale, and subject to the incumbrances of such of them as shall not con- 
sent, 
11. And itis ordered that G. H. shall have the conduct of the sale of 
the immoveable property, and shall prepare the conditions and contracts of 
sale subject to the approval of the Registrar, and that in case any doubt or 
difficulty shall arise the papers shall be submitted to the Judge to settle. 

12. And it is further ordered that, for the purpose of the inquiries 
hereinbefore directed, the Registrar shall advertise in the newspapers ac- 
cording to the practice of the Court, or shall make such inguiries in any 
other way which shall appear to the Registrar to give the most useful pub- 
Jicity to such inquiries. ) 

13. And it is ordered that the above inquiries and accounts be made 
and taken, and that all other acts ordered to be done be completed, before 
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the _ day of , and that the Registrar do certify the result of 
the inquiries and the accounts, and that all other acts ordered are complet- 


ed, and have his certificate in that behalf ready ‘for the inspection of the 
parties on the day of : 


14. And, lastly, it is ordered that this suit [or matter] stand adjourn- 
ed for making final decree to the day of “ 


ae part only of this order is to be used as is applicable to the particular 
case. 


No. 181. 
FINAL DECREE IN AN ADMINISTRATION-SUIT BY A LEGATEE. 
Section 213 of the Code of Civil Procedure. 


1. It is ordered that the defendant do on or before the day 
of , pay into Court the sum of Rs. _, the balance by the said certifi- 
cate found to be due from the said defendant on account of the estate of 

, the testator, and also the sum of Rs. for interest, at the rate of 
Res. per centum per annum, from the day of to the day 
of » amounting together to the sum of Rs. 


2. Let the Registrar [or Taxing Officer] of the said Court tax the 
costs of the plaintiff and defendant in this suit, and let the amount of the 
said costs, when so taxed, be paid ont of the said sum of Rs. ordered to 
be paid into Court as aforesaid, as follows :— 


(a)—The costs of the plaintiff to Mr. , his attorney*[o7r pleader], 
and the costs of the defendant to Mr. _ , hia attorney [or pleader ]. 


(b)—And (if any debts are duc) with the residue of the said sum of Ra. 

after payment of the plaintiff’s and defendant’s costs as aforesaid, 

let the sums found to be owing to the several creditors mentioned in the 

schedule to the Registrar’s certificate, together with subsequent in- 

terest on such of the debts as bear interest, be paid ; and after making 

such payments, let the amount coming to the several legatees mentioned 

in the schedule, together with subsequent interest (to be verified as 
aforesaid), be paid to them. 


3. And if there should then be any residue, let the same be paid to 
the residuary legatee. 


DECREE IN AN ADMINISTRATION Suit By a4 LEGATEL, WHERE AN EXECUTOR IS HELD 
PERSONALLY LIABLE FOR THE PAYMENT OF LEGACIES. 


Section 213 of the Code of Civil Procedure, 


1. Declare that the defendant is personally liable to pay the legacy of 
Rs. , bequeathed to the plaintiff ;s 


2. And itis ordered that an account be taken of what is due for 
principal and interest on the said legacy ; 


3. And it is also ordered that the defendant do, within weeks 
after the date of the Registrar’s certificate, pay to the plaintiff the amount 
of what the Registrar shall certify to be due for principal and interest ; 


4. And it is ordered that the defendant do pay the plaintiff his costa 
of suit, the same to be taxed in case the parties differ. 7 
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Finat. DECREE IN AN ADMINISTRATION-SUIT BY NEXT-OF-KIN. 
Section 213 of the Code of Civil Procedure. 


1. Let the Registrar of the said Court tax the costs of the plaintiff and 
defendant in this suit, and let the amount of the said plaintiff’s costs, when 
so taxed, be paid by the defendant to the plaintiff out of the sum of Rs. , 
the balance by the said certificate fonnd to be due from the said defendant 
on account of the personal estate of BE, F., the intestate, within one week 
after the taxation of thé said costs by thesaid Registrar, and let the defen- 
dant retain for her own use out of such sum her costs, when taxed. 

2. Andit isordered that the residue of the said sum of Rs. , after 
payment of the plaintiff’s and defendant’s costs as aforesaid, be paid and ap- 
plied by defendant as follows :— 

(a}—TLet the defendant, within one week after the taxation of the said 
costs by the Registrar as aforesaid, pay one-third share of the said 
residue to the plaintiff’s, A. B, and C., has wife, in her right, as 
the sister and one of the next-of-kin of the said E. F., the intestate. 

(6) —Let the defendant retain for her own use one other third share of 
the said residue, as the mother, and one other of the next-of-kin of 
the said E. F., the intestate. 

: (c)—And let the defendant, within one week after the taxation of the 
said costs by the Registrar as aforesaid, pay the remaining one 
third share of the said residue to G. H., as the brother and the 
other next-of-kin of the said E. F., the intestate. 


182. 
OrvDER—DISsOLUTION OF PARTNERSHIP. 
Section 215 of the Code of Civil Procedure. 


(Fitle.) 

Tr ig declared that the partnership in the plaint mentioned between the 

plaintiff and defendant ought to stand dissolved as from the day of 
, and it is ordered that the dissolution thereof as from that day be 
advertised in the Gazette, §c. 

And it is ordered that be the Receiver of the partnership-estate 
and effects in this suit, and do get in all outstanding book-debts and claims 
of the partnership. 

And it is ordered that the following accounts be taken :— 

1. An acconnt of the credits, property, and effects now belonging to 
the said partnership. 

2. An aceonnt of the debts and liabilities of the said partnership ; 

3. An account of all dealings and transactions between the plaintiff 
and defendant, from the foot of the settled account exhibited in this suit, 
and marked (A), and not disturbing any subsequent settled accounts. 

And it is erdered that the good-will of the business heretofore carried: 
on by the plaintiff and defendant as in the plaint mentioned, and the stock- 
in-trade, bo sold on the premises, and that the Registrar may, en the ap- 
plication of any of the parties, fix a reserved bidding for all or any of the 
lots at such sale, and that either of the parties is to be at liberty to bid at 
the sale. 

And it is ordered that the above accounts be taken and all the other 
acts required to be done be completed before the day of , and 
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that the Registrar do certify the result of the accounts, and that all other 
acts are completed, and have his certificate in that behalf ready for the in- 
spection of the parties on the day of ; 

And, lastly, it is ordered that this suit stand adjourned for making a 
final decree to the day of 


No. 1338, 
PAaRTNERSHIP—FINAL DECREE. 
Section 215 of the Code of Civil Procedure. ; 


In THe Court or AT : 
Civil Suit, No. 
A. B, of 
agatnst 
©. D., of is 
It is ordered that the fund now in court, amounting to the sum of Rs. 
, be applied as follows :— 
1. In payment of the debts due by the partnership set forth in the 
Registrar’s certificate, amounting in the whole to Rs. ; 
2. In payment of the costs of all partiesin this suit, amounting to 
Rs. . 
[These costs must be ascertained before the decree is drawn up, | 
3. In payment of the sum of Rs. to the plaintiff as his share of 
the partnership-assets, of the sum of Rs. , being the residue of the said 
sum of Rs, now in court, to the defendant as his share of the partner- 
ship-assets, 

[Or, And that the remainder of the said sum of Rs. be paid to the 
said plaintiff {or defendant] in part-payment of the sum of Rs. certified 
to be dué to him in respect of the partnership-accounts. | 

And that the defendant [or plaintiff] do, on or before the dayof , 


pay to the plaintiff [or defendant] the sum of Ra. being the balance 
of the said sum of Rs. due to him, which will then remain due. 
No. 184. 


CERTIFICATE OF NON-SATISFACTION OF DECREE. 
Section 224 of the Code of Civil Procedure. 


In THE Court oF av 
Civil Suit, No. of 18. 
A B., of 
against 
O. D., of 


Crexririzp that no [or partial, as the case may be, and, if partial, state te 
wheat extent] satisfaction of the decree of this court, in Civil Suit No, 
of 18 , a copy of which is hereunto attached, has been obtained by exe- 
eution within the jurisdiction of this court. 
GivEN under my hand and the seal of the court, this cL oa 18 . 
Judge. 
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Wo. 135. 
Notice To sHow Cause wHyr Execurion sHOULD NOT ISSUE. 
Section 248 of the Code of Civil Procedure. 


In tHE Court or AT ‘ 
Civil Suit, No. of 18 . 
Miscellaneous, No, of 18. 
A. B., of 
against 
To C. D., of 
WHELEAS has made application to this court for execution of 
decree in Civil Suit No. {8 , this is to give you notice that you are to 
appear before this court on the day of 18 , either in person, or 


by a pleader of this court, or agent duly authorized and instructed, to show 
cause, if any, why execution should not be granted. 


Given under my hand and the seal of the court, this day of 18. 
(Lu. 8.) 
Judge. 


186. 
. WaRRANT OF ATTACHMENT OF MOVEABLE PROPERTY IN DEFENDANT'S 
Possrssion 1n Execurion or a Decrer ror Money. 
Section 254 of the Code of Civil Procedure, 
(Title.) 
To THE Batuirr or THB Court. 
WHEREAS was ordered by decree of this court, passed on the 


day of 18 ,in Snit No. of 
18, to pay to the plaintiff the 
sum of Rs. as noted in the margin; 
and whereas the said sum of Rs. 
Principal aes ae has not been paid. 
Interest ee sn THESE ARE TO COMMAND you to 
attach the moveable property of the 
Costs ave wee oe said as set forth in the list here- 
unto annexed, or which shall be point- 
ed oe “ you , the a , and 
unless the sai shall pay to you 
ivan hae the said sum of Rs. , together 
Total of attachment __..... with Rs. _, the costs of thia attach- 
ment, to hold the same until further 
orders from this court. 
You ARE FURTHER COMMANDED to 
return this warrant on or before the 


day of 18 , with an endorsement certifying the date and 
yoanner in which it has been executed, or why it has not been executed. 
GIVEN under my hand and the seal of the court, this dayof 18. 


Schedule. 


DECREE. 








Od ee eee 


eee | cee. | an 


TorTaL... 


8.) 
Judge. 
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Wo. 187. 
WABRANT TO THE BalLiFF TO GIVE POSSESSION OF Laxp, &c. 
Sections 263 of the Code of Civil Procedure. 


(Title.) 
To THE Balirr oF THE CourRT. 
WHERBAS , in the occupancy of » has been decreed to 
the plaintiff in this suit : you are hereby directed to put the said in 


possessioh of the same, and you are hereby authorized to remove any 
person bound by the decree who may refuse to vacate the same. 


GIVEN under my hand and the seal of the court, this day of 18 . 


No, 138. 
ATTACHMENT IN EXECUTION. 
PROHIBITORY ORDER, WHERE THE PROPERTY TO BE ATTACHED CONSISTS OF 
MovVEABLE PROPERTY, TO WHICH THE DEFENDANT 18 ENTITLFD SUBJECT 
To A Lizn of Riaut OF SOME OTHER PERSON TO THE IMMEDIATE 
Possession THEREOF. 


Section 265 of the Code of Civil Procedure, 


( Title.) 
To 
WHEREAS has failed to satisfy a decree passed against on the 
for Rs. : it is ordered that the 


day of 18 , in favour of 
defendant be, and is hereby, prohibited and restrained, until the further 


order of this Court, from receiving from the following property in the 
possession of the said , that is to say, to which the defendant is en- 
titled, subject to any claim of the said , and the said is hereby 
prohibited and restrained until the further order of this court, from deliver- 
ing the said property to any person or persons whomsoever. 
Given under my hand and the seal of the court, this dayof 18 
[L. 8.j 


Judge. 


No. 189. 
ATTACHMENT IN EXECUTION. 
PRoHIBITORY OrpER, WHERE THE PRoPERTY CONSISTS OF Desrs 
NOT SECURED BY NEGOTIABLE INSTRUMENTS. 
Section 268 of the Code of Civil Procedure. 


( Title.) 
To 
WHEREAS has failed to satisfy a decree passed against on 
the day of 18 ,in Civil Suit, No. of 18 ,in favour of 
hereby, 


for Rs. : it is ordered that the defendant be, and 
prohibited and restrained, untiljthe further order of this Court, from receiv- 
ing from you a certain debt alleged now to be due from you to the said de- 
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fendant, namely, and that you, the said be, and you are 
hereby, prohibited and restrained, until the further order of this court, 


from making , payment of the said debt, or any part thereof, to any person 
whormsoever. ; 


Given uoder my hand and the seal_of the court, this day of 
is. 
[L. 8.3 
Judge. 
" No. 140. 


™ 


ATTACHMENT IN EXECUTION. 
PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF SHARES 
In a Pustic Company, &c. 


Section 268 of the Code of Civil Procedure. 


(Title. ) 

Defendant, and to Manager of 

Company. 
WHEREAS has failed to satisfy a decree passed against on the 
day of 18 , in Civil Suit, No. of 18 ,in favour of for 
Re. : it ia ordered that you, the defendant, be, and you are hereby, 
prohibited and restraind, until the further order of this court, from making 
any transfer of shares in the aforesaid Company, namely, ,or 
from receiving payment of any dividends thereof ; and you , the 


Manager of the said Company, are hereby prohibited and restrained from 
permitting any such transfer or making any such payment. 


GIVEN under my hand and the seal of the court, this day of 18 
{L. 8.) 
Judge, 


No. 141. 


ATTACHMENT IN EXECUTION. 
PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF 
IMMOVEABLE PROPERTY. 
Section 274 of the Code of Civil Procedure, 


( Title.) 
To Defendant. 
W8eEREAS you have failed to satisfy a decree passed against you on the 
day of 18 ,in Civil Suit, No. of 18 , in favour of 
for Rs. : if is ordered that you, the said , be, and you are hereby, 


prohibited and restrained, until the further order of this court, from alien- 
ating the property specified in the schedule hereunto annexed, by sale, 
gift, or otherwise, and that all persons be, and that they are hereby, prohi- 
‘bited from receiving the same by purchase, gift, or otherwise, 


Givex under my hand and tho seal of the court, this day of 18 
Schedule. 


(iL. S.J 
Judge. 
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No. 142. 
ATTACHMENT. 
PRONIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF MONEY OR 
OF ANY SECURITY IN THE Hanps or a Court or Justicr 
OR OFFICER OF GOVERNMENT, 


Sections 272 and 486 of the Code of Civil Procedure. 


IN THE CourRT oF aT , 
. Civil Suit, No. of 18 
A. B., of 
against 
Sir, C. D., of 
Tar plaintiff having applied, under section of the Code of Civil 


Procedure for an attachment of certain money now in your hands (here state 
how the money ts supposed to bein the hands of the person addressed, on what 
account &c.), I request that you will hold the said money subject to the 
further order of the court. 


I have the honour to be, 





Sir, 
Your most obedient servent, 
Dated the day of 18 
[L. 8.] 
Judge. 
No. 148. 


Orpre ror PaYMENT TO THE PLAINTIFF, &C., OF Money, &c., 1N 
THe Hanps oF a THiRp Party. 


Sections 277 of the Code of Civil Procedure, 


In THE CouURT OF AT , 
Civil Snit, No. of 18. 
Miscellaneous, No. of 18, 
A. B., of 
against 
C. D., of 
To toe Baruirr or THE Court AND TO : 
the followin roperty has been attached in execution o 
a give te oisil Suit, No- = ot 18 , passed on the day of 18 
in favour of for Ra. : it is ordered that the property so attached, 
consisting of Ra. in money, and Rs. in currency-notes, or a 
sufficient part thereof to satisfy the said decree, shall be paid over by you 
the said , to , and that the said property, so far as may be necessary 


i tion of the said decree, shall be sold by you, the bailiff of 
rhe eee ue ccblic auction, in the manner prescribed for sale in execution 
of decrees, and that the money which may be realized by such sale, or a 
sufficient part thereof, to satisfy the said decree, shall be paid over to the 
said , and the remainder if any, shall be paid to you, the said. 


under my hand and the seal of the court, this dayof 18 . 


Judge. 
10 


Ixx THE FOURTH SCHEDULE. 


és 


Wo. 144. 
Noricet To ATTACHING CREDITOR. 


Section 278 of the Code of Civil Procedure. 


In THE Court or AT : 
Civil Suit, No. of 18. 
Miscellaneous, No. of 18. 
A, B., of 
against 
©. D., of 
To 
WHEREAS has made application to this court for the removal of at- 
tachment on , placed at your instance in execution of the decree in 
Civil Suit No. of 18, this is to give you notice to appear before 
this court on » the day of , 18 , either in pérson or by 


a pleader of the court duly instructed, to support your claim as attaching 
creaitor. 
Given under my hand and the seal of the court, this dayof 18 . 
[L. S.J 
No. 145. Judge. 
WhaRRANT OF SALE OF PROPERTY IN EXECUTION oF A DECREE FOR MONEY. 
Section 287 of the Cede of Civil Procedure. 





In THE CouRT OF AT : 
Civil Suit, No. of _ 18. 
Miscellaneous, No. of 18. 

A. B., of 
against 
C. D., of 
To THE BaiLirF OF THE CouRT. 

THESE ARE TO COMMAND You to sell by auction, after giving days’ 
previous notice, by affixing the same in this court-house, and after making 
due proclamation,” the property attached under a warrant from this 
court, dated the day of 18 , in execution of a decree in favour of 

: , in Suit No. of 18 , or so much of the said property as 
shall realize the sum of Rs. , being the of the said decree and 


costs still remaining unsatisfied. 
You ARE FURTHER COMMANDED to return this warrant on or before the 
day of 18 , with an endorsement certifying the manner 
which it has been executed, or the reason why it has not been executed. 
Given under my hand and the seal of the court, this day of 18 . 





No. 146. 
Novick TO PERSON IN POSSESSION OF MovEABLE PROPERTY SOLD IN EXECUTION. 
Section 300 of the Code of Civil Procedure. 
SS a a A A ON GT PPT ite, |  beel  e o e a oh a 
~ gms proclamation shall specify the time, the place of sale, the property to be 
the revenue assessed, should the property;consist of land paying revenue to Gov- 


t. and the amount for the recovery of which the sale is ordered, and as fairly 
ga wocuracely as possible the other particulars required by section 287 to be specified. 
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In THE Court or AT ‘ 
Civil Suit, No. of 18. 
A. B., of 
against 
Cc. D., of 
To 
WHEBEAS has been the purchaser at a sale by auction in execution 
of the decree in the above suit of » HOW in your possession, you are 
hereby prohibited from delivering possession, of the said of any per- 


son excépt the said. 
GiveN under my hand and the seal of the court, this day of 18 . 
[L. 8. 
Judge. 





Wo. 147. = 
PROBIBITORY ORDER AGAINST PAYMENT OF Dests SOLD IN EXECUTION 
TO ANY OTHER THAN THE PURCHASER. 
Section 301 of the Code of Civil Procedure. 


In roe Court or AT : 
Civil Suit, No. of 18 
A. B., of 
against 
C. D., of 
To and to 

WHEREAS has become the purchaser at a public sale in execution of 
the decree in the above suit of certain debt due from 
you to you , that is to say , 1t is ordered that you be, 
and you are hereby, prohibited from receiving, and you from 


making payment of the debt to any person or persons except the said. 
GivEN under my hand and the seal of the court, this day of 18. 
(i. S.] 
Judge. 


Wo. 148. 
PROHIBITORY ORDER AGAINST THE TRANSFER OF SAARES SOLD IN EXECUTION, 


Section 301 of the Code of Civil Procedure. 


In THE Court OF AT 
Civil Suit, No. of 18. 
A. B., of 
agatnst 
C. D., of 
To 

and , Manager of Company. 

WHEREAS has become the purchaser, at a public sale in execution 
of the decree, in the above suit of certain shares in the above company, that 
is to say, of standing in the name of you it is ordered that 

ou be, and you are hereby, prohibited from makig any transfer 
of the said shares to any person except the said , the purchaser afore- 


said, or from receiving any dividends thereon ; and you , Manager of 
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the said company, from permitting any such transfer or making any such 





payment to any person except the said ,» the purchaser aforesaid. 
Given under my hand and the seal of the court, this dayof 18 . 
TL. 8.] 
Judge. 
Wo. 149. 


OrpEg ConFIRMING Save or Lanp, &c. 
Section 312 of the Code of Civil Procedure. 


In THE CouRT oF aT ; 
Civil Suit, No. of 18. 
A. B., of 
against 
C. D., of 
Waergas the following land [or immoveable property] was, on the 
day of 38 , sold by the bailiff of this Court in execution 


of the decree in this suit ; and whereas days have elapsed, and no ap- 
plication has been made [or objection allowed} to the said sale, it is ordered 
that the said sale be, and the said sale is hereby, confirmed, 
GIVEN under my hand and the seal of the court, this day of 18 
Schedule. 


(L. S.J 


wets Judge. 
Wo. 150. 


CERTIFICATE OF Sate or LAND. 
Section 316 of the Code of Civil Procedure. 





In THE CouRT oF AT 
Civil Suit, No. of 18 . 
A, B., of 
against 
©. D., of 


Tus is to certify that has been declared the purchaser at a 
sale by public auction, on the day of 18 ,of , in execution 


of decree in this suit, and that the seid sale has been dul y confirmed by the 
court. 


under my hand and the seal of the court, this day of 18 , 


Judge. 
Wo. 16]. 


ORDER FOR DELIVERY TO CERTIFIED PURCHASER OF LaNp ATA 
Sate In HXeEcvurTIon, 
Section 388 of the Code of Civil Procedure. 


In tHE Covert of AT ; 
Civil Suit, No. of 18 
A. B., of 
agatmat 
C. D., of 


To tag Baiiier or THE Court, 


WreEereas has become the certified Be soiree of 


at asale in 
execution of the decree in Civil Suit, No. 


; and whereas such 
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land is in the possession of , you are hereby ordered to put the said 
, the certified purchaser, as aforesaid, into possession of the said ; 
and if need be, to remove any person who may refuse to vacate the same. 
GIVEN under my hand and the seal of the court, this day of 18 . 
[L. 8.] 
__ Judge. 
No. 162. 
AUTHORITY TO THE COLLECTOR TO sTaY Pusuic Saxe or Lanp. 
Section 326 of the Code of Civil Procedure, 


In tHE Court or AT 
Civil Suit, No. of 18. 
A. B., of 
aqainst 
C. D., of 
To Collector of 

Sir, 

In answer to your communication, No. _ , dated , representing that 
the aale in execution of the decree in this suit of and, lying within 
your district, paying revenue to Government, is objectionable, I have the 
honour to inform vou that yon are authorized to make provision for the 
satisfaction of the said decree in the manner recommended by you instead 


of proceeding to a public sale of : 
I have the honour to be, 
Sir, 
Your most obedient servant, 
[L. S.] 
Judge. 
No. 158. 


OxpDER FoR CoMMITTAL FOR RESISTING, &c., ExtcuTion or 
DECREE FOR LAanpD. 
Section 329 of the Code of Civil Procedure. 


( Title.) 

To 

WHEREAS it appears to the Court that has, without just cause, 
resisted [or obstructed] the execution of the decree of the Court, passed 
against on the day of 18 ,in Civil Suit, No. of 18 , 
whereby certain land or immoveable property was adjudged to ; it is or- 
dered that the said be committed to custody for a period of days. 

Given under my hand and the seal of the court, this dayof 18 . 

[L. 8.] 
Judge. 
154. 


OF ARREST IN 
Section 337 of the Code of Civil Procedure. 
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In THE Court oF AT 
Civil Suit, No. of 18 
Miscellaneous, No. of 18 
A. B., of 
against 
C. D., of 
To THE Baruier OF THE CouRT, 
WHEREAS was adjudged by adecree of the courf,in ,No,. of 18 , 
dated 18 , to pay to the plaintiff the 
sum of Rs. as noted in the margin, and where- 
oe ——~|—|--| as the said sum of Rs. has not been paid to 
Ghai aay me the said plaintiff in satisfaction of the said decree, 
ntereat eae : 
Costa a these are to command you to arrest the said de- 
Execution... fendant, and unless the said defendant shall pay 
——|—|—| to you the said sum of Rs. , together with 
TOTAL... Rs. for the costs of executing this process, 
to bring the said defendant before the court with 
all convenient. speed. 
You are further commanded to return this warrant on or before the 
day of 18 , with an endorsement certifying the day and manner 
in which it has been executed, or the reason why it has not been executed, 
GIVEN under my hand and the seal of the court, this day of 18 , 
[L. S.] 
—— Judge. 
Wo. 1565. 
Notice or PayMEenT 1nTo Court. 
Section 377 of the Code of Civil Procedure. 


In THE COURT OF AT 
B. No. 18 
A. B. v. GC. D. 
TAKE notice that the defendant has paid into court Rs. » and 


says that that sum is enough to satisfy the plaintifi’s claim [or the plain- 
tiff’s claim for, &c. ] 
To Mr. X. Z., 
the Plaintiff’s Pleader 


Z.,; 
Defendant’s Pleader. 
Wo. 156. 


CoMMISSION To EXaMINE ABSENT WITNESSES 
Section 386 of the Code of Civil Procedure. 


In THE CouRT oF AT ‘ 
Civil Suit, No. of 18 
A. B., of 
against 
To C. D., of 
Wauerekas the evidence of is required by the in the above 


suit ; and whereas you are requested to take the examination on inter- 
rogatories [or viva voce] of such witnesses , and you are hereby ap- 
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pointed & commissioner for that purpose, and you are further requested to 
make return of such examination so soon as it may be taken [process to re- 
quire the attendance of the witness will be issued by this court on your 
application ].* 

GiVEN under my hand and the seal of the court, this day of 18 ., 

(L. 8.J 
Judge. 
: No. 157. 
CoMMIssION FoR A LocaL INVESTIGATION OR TO EXAMINE ACCOUNTS, 
Sections 392 and 394 of the Code of Civil Procedure. 


In THE CouRT oF AT : 

Civil Suit, No. of 18 7 ; 

A. B., of 

against 

To C. D., of 

WHEREAS it is deemed requisite, for the purposes of this suit, that a 
commission for should be issued ; you are hereby appointed com- 
missioner for the purpose of [process to compel the attendance be- 


fore you of any witnesses, or for the production of any documents which 
you may desire to examine or inspect, will be issued by this court on yoar 
application ].* 


A sum of Rs. , being your free in the above, is herewith forwarded. 
GIVEN under my hand and the seal ef the court, this dayof 18. 
( L. 8. j 
eee J udge. 
No. 158- 


WARRANT OF ARREST BEFORE JUDGMENT. 
Section 478 of the Code of Civil Procedure. 


In THE CourRT oF AT 
Civil Suit, No. of 18 ; 

A. B., of 

against 

C. D., of 


To THE BAILIFF OF THE COURT. 


WHEREAS , the plaintiff in the above suit, has proved to the satis- 
facation of the court that there is probable cause for believing that the 
defendant is about to ; these are to command you to take 

the said into custody, and to bring _ before the court, 
in order that he may show cause why he should not furnish security to the 
amount of rupees for personal appearonce before the court, until 
such time as the said suit shall befully and finally disposed of, and untik 
execution or satisfaction of any decree that may be passed against 


in the suit. : | : . 
Given under my hand and the seal of the court, this ” re of 18 ; 


Judge. 





* Not necessary where the commission, goes to another court. 
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No. 161. 
ATTACHMENT BEFORE JUDGMENT ON Proor oF Failure 
TO FURNISH SECURITY. 


Section 485 of the Code of Civil Procedure. 


In THE Court oF AT : 
Civil Suit No. of 18 . 
A. B., of 
against 
‘ C.D., of 
To THE BaILI‘F oF THE CouRT. 

WHEREAS , the plaintiff in this suit, has applied to the court to call 
upon , the defendant, to furnish security to fulfil any decree that may 
be passed against in the suit, and whereas the court has called upon 
the said to furnish such security, which has failed to do 3 
these are to command you to attach , the property of the said ‘ 


and keep the same under safe and secure custody until the further order of 
the Court, and in what manner you shall have executed this warrant make 
appear to this court immediately after the execution hereof, and have you 
here then this warrant. 
GIVEN under my hand and the seal of the court, this day of 18. 
[L. 8.] 
Judge. 


No. 162 
ATTACHMENT BEFORE JUDGMENT. 

PrRoHIBITORY ORDER, TO WHERE THE PROPERTY TO BE ATTACHED CONSISTS OF 
MovEABLE PROPERTY, TO WHICH THE DEFENDANT IS_ENTITLED, 
SUBJECT TO A LIEN OR RIGHT OF SOME OTHER PERSONS 
TO THE IMMEDIATE POSSESSION THEREOF. 


Section 486 of the Code of Civil Procedure. 


IN THE COURT OF AT 
Civil Suit, No, of 18 . 
A. B., of 
against 
C. D., of 
To 
Defendant. 

It is ordered that you, the said , be, and you are hereby, prohi- 
bited and restrained, until the further order of thia Court, from receiving 
from the following property in the possession of the said , that 
is to say, to which the defendant is entitled, subject to any claim of 
the said » and the said , 18 hereby prohibited and restrained, un- 


til the further order of the court, from delivering the said property to any 
persons whomsoever. ¥ 


GIVEN under my hand and the seal of the court, this day of 18 . 
[L. §.] 
Judge, 


il 
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No. 168. 
ATTACHMENT BEFORE JUDGMENT. 
PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF 
IMMOVEABLE PROPERTY. 


Section 486 of the Code of Civil Procedure. 


In THE CouRT oF AT 
Civil Suit, No. of 18. 

A. B., of 

against 
C. D., of 

To 
Defendan t. 
It is ordered that you, the said ; be, and you are hereb 7, prohi- 


bited and restrained, until the further order of this court, from alienating 
the property specified in the schedule hereunto annexed, by sale, gift, or 
otherwise, and that all persons be, and that they are hereby, prohibited 
from receiving the same by purchase, gift, or otherwise. 


GivEN under my hand and the seal of the court, this day of 18 
Schedule. 
(L. 8.j 
Judge. 


No. 164. 
ATTACHMENT BEFORE JUDGMENT. 
PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF MonrEyY 


In THE HANDS OF OTHER PERSONS, OR OF DEBTS NOT BEING 
NEGOTIABLE INSTRUMENTS. 


Section 486 of the Code of Civil Procedure. 


Civil Suit, No, of 18 ‘ 
7 A. B., of 
against 
C. D., of 
To 

It is ordered that the defendant be, and he is hereby, prohibited 
and restrained, until the further order of this court, from receiving from 
the [money now in hands belonging to the said defendant or 
debts as the case may, be describing them], and that the said be, and 


, hereby prohibited and restrained, until the further order of this, 
court, from making payment of the said [money, &c.], or any part thereof 


to any person whomsoever. 
GIvEN under my hand and the seal of the court, this dayof 18. 
[L. 8.] 
Judge. 
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Wo. 165. 
ATTACHMENT BEFORE JUDGMENT. 


_PROHIBITORY ORDER, WHERE THE PROPERTY CONSISTS OF 
SHARES IN 4 Pusiic ComMPANY, &C. 


Section 486 of the Code of Civil Procedure. ; 
In THE CouRT of : AT. 
Civil Suit, No. of 18. 

A. B., of 

against 

To C. D., of 
Defendant, and to 
Manager éf Company. ; 

It is ordered that >the defendant, be, and , and hereby 
prohibited and restrained, until the further order of the court, from making 
any transfer of shares, being in the aforesaid company, or from 
receiving payment of any dividends thereof, and you Manager of the 


said company, are hereby prohibited and restrained from permitting any 
such transfer, or making any such payment. 


GivEN under my hand and the seal of the court, this day of 18 . 
[L. 8. 
Judge. 


No. 166. 
TEMPORARY INJUNCTIONS. 


Section 492 of the Code of Civil Procedure. 


Upon motion made unto this court by » pleader of [or counsel 
for] the plaintiff, A. B., and upon reading the petition of the said plaintiff 
in this matter, filed [this day] (ov the plaint filed in this case on the day 
of ,or the written statement of the said plaintiff, filed on the day 
of ], and upon hearing the evidence of and in support there- 
of [if after notice and defendant not appearing : add, and also the evidence of 

as to service of notice of this motion upon the defendant, C, D.]: This 
court doth order than an injunction be awarded to restrain the defendant 
C. D., his servants, workmen, and agents, from pulling down, or suffering 
to be pulled down, the house in the plaint in the said suit of the plaintiff 
mentioned [or in the written statement, or petition of the plaintiff and 
evidence at the hearing of this motion mentioned], being No. 9, Oilmongera’ 
Street, Hindupur, in the taluk of , and from selling the materials 
whereof the said house is composed, until the hearing of this cause, or until 
the further order of this court. 

Dated this day of 18. 

Civil Judge. 

[ Where the injunction is sought to restrain, the negotiation of a note or 
bill, the ordering part of the order may run thus:—] to restrain the 
defendants and from parting with out of the custody of them 
er any of them, or endorsing assigning, or negotiating the promissory note 
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[or bill or exchange] in question, dated on or about the » &c., men- 
tioned in the plaintiff’s plaint [or petition] and the evidence heard at the 
motion, until the hearing of this cause, or until the further order of this 
court. 
[In Oopyright cases] to restrain the defendant, C. D., his servants: 
agents, or workmen, from printing, publishing, or vending a book, called 
, or any part thereof, until the, &c. 


[ Where part only of a book is to be restrained } to restrain the defen- 
dant, OC. D., his servants, agents, workmen from printing, publishing, sel- 
ling, or otherwise disposing of such parts of the book in the plaint [or 
petition and evidence, &c.] mentioned to have been published by the defen- 
dant as hereinafter specified, namely that part of the gaid book which is 


entitled , and also that part which is entitled [or which 
is contained in page to page both inclusive], until the , & 
[In Patent cascs| to restrain the defendant, C,D., his agents, ser-" 


vants, and workmen, from making or vending any perforated bricks or ag 
the case may be] upon the principle of the inventions in the plaintiff's plaint 
[or petition, §c., or written statement, §c.,] mentioned, belonging to the 
plaintiffs, or either of them, during the remainder of the respective terms 
of the patents in the plaintiff’s plaint [or as the case may be} mentioned, and 
from counterfeiting, imitating, or resembling the same inventions, or either 
of them, or making any addition thereto, or substraction therefrom, until 
the hearing, &c. 


[In cases of trade-marks] to restrain the defendant, C. D., his ser- 
vants, agents, or workmen, from selling, or exposing for sale, or procuring 
to be sold, any composition or blacking [or as the case may be] described as 
or purporting to be blacking manufactured by the plaintiff, A. B.,in bot-. 
ties having affixed thereto such labels as in the plaintiff's plaint [or petition, 
§c.,] mentioned, of any other labels so contrived or expressed as, by clour- 
able imitation or otherwise to represent the composition or blacking sold 
by the defendant to be the same as the composition or blacking manufac- 
tured and sold by the plaintiff, A. B, and from using trade-cards so con- 
trived or expressed as to represent that any composition or blacking sold 
er proposed to be sold by the defendant is the sameas the composition or 
blackiog manufactured or sold by the plaintiff, A. B., until the, Se. 


[To restrain a Partner from, in any way, interfering in the business] to 
restrain the defendant, O. D., his agents and servants, from entering into 
any contract, and from accepting, drawing, endorsing, or negotiating any 
bill of exchange, note, or written security, in the name of the partner- 
ship-firm of B. & D., and from contracting any debt, buying and selling 
any goods, and from making or entering into any verbal or written promise, 
agreement, or undertaking, and from doing, or causing to be done, any 
act, in the name or on the credit of the said partnership-firm of B. & D., 
or whereby the said partnership-firm can or may in any manner become or 
be made liable to or for the payment of any sum of money, or for the per- 
formance of any contract, promise, or undertaking, until the, &c. 
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No. 167. 
Notice or APPLICATION FOR INJUNCTION. 


Section 494 of the Code of Civil Procedare. 


In THE Court oF AT : 

A. B., of 

against 

4 C. D., of 

Take notice that I, A. B., intend to apply, at the sitting of the 
Court at aforesaid, on the day of , for an injunction to res- 
train C. D., from further prosecuting a suit which he as commenced against 
me in , to recover damages for the breach of the contract for the speci- 


fic performance of which this suit was commenced [or to restrain him from 
receiving and giving discharges for any of the debts due to the partner- 
ship in the matter of the partnership between ua for the winding-up of which 
the suit was commenced, or from digging the turf from the land which was 
agreed to be sold by him to me by the agreement, the specific performance 
of which this suit is commenced to enforce, or as the case may be]. 

Dated this day of 18°: 

To C. D. A. B. 

N. B.— Where the injunction is to be applied for against a party whose 
name and address do not appear upon any proceeding aiready filed in the 
suit, such name and address must be stated in full to enable the proper 
officer to serve the notice. ] 


No. 168. 
APPOINTMENT OF A RECEIVER. 


Section 503 of the Code of Civil Procedure. 


in THE CourT OF AT . 
Civil Suit, No. of 18 . 
A. B., of 
against 
To C. D., of 
WHEREAS has been attached in execution of a decree passed in the 
above suit on the day of 18 ,in favour of : you are here- 


by [subject to your giving security to the satisfaction of the Registrar] 
appointed Receiver of the said property under section 503 of the Code of 
Civil Procedure, with full powers under the provisions of that section, 

You are required to render a due and proper account of your receipts 
and disbursements in respect of the said property on -You will be 
entitled to remuneration at the rate of per cent. upon your receipts 
under the authority of this appointment. 

GIVEN under my hand and the seal of the Court, this day of 18 


Judge. 
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No. 189. 
Bonp To BE GIVEN BY RECEIVER, 


Section 508 of the Code of Civil Procedure. 


In rHe Court oF AT 
Civil Suit, No. of 18 ° 
A. B., of 
agavnst 
C. D., of 


Know all men by these presents, that we, I. J., of, &c, and K. L., of, &e., 
and M. N., of, &c., are jointly and severally bound to G. H., Registrar of the 
Court of » in Rs. to be paid to the said G. H., or his attor- 
ney, executors, administrators, or assigns, For which payment to be made 
we bind ourselves, and each of us, in the whole, our and each of our heirs, 
executors, and administrators jointly and severally by these presents. 

D ated this day of 2 

And whereas a plaint has been filed in thiscourt by A. B., against C. 
D. for the purpose of [ here tnsert the object of suit}. 


And whereas the said I. J. has been appointed, by order of the above- 
mentioned court, to receive the rents and profits of the immoveable proper- 
ty, and to get in the outstanding moveable property of O. P., the testator 
in the said plaint named. 

Now, the condition of this obligation is such that, if the above-bounden 
I. J. shall duly account for all and every the sum and sums of money which 
he shall so receive on account of the rents and profits of the immoveable 
property, and in respect of the moveable property of the said O, P. [or as 
may be] at such periods as the said court shall appoint, and shall duly pay 
the balances which shall from time to time be certified to be due from him 
as the said Court hath directed or shall hereafter direct, then this obligation 
shall be void, otherwise it shall remain in full force. 

I. J. 
K. L. 
M. N. 

Signed and delivered by the above-bounden in the presence of . 

Notre,—If deposit of money be made, the memorandum thereof should 
follow the terms of the condition of the bond. 


No. 170. : 
OrvpER OF REFERENCE TO ARBITRATION UNDER AGREEMENT OF PARTIES. 


Section 508 of the Code of Civil Procedure. 


( Title.) 

To 

WHEREAS the above-mentioned plaintiff and defendant have agreed to 
refer the matters in difference between them in the above suit to your arbi- 
tration and award, you are hereby appointed accordingly to determine 
all the said matters in difference between the parties, and with power, by 
ee of the parties to determine which party shall pay the costs of this 
reference, 
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You are required to deliver your award in writing to this Court on or 
before the . day of 18 , or such other day as this Court may for- 
ther fix. 

Process to compel the attendance before you of any witnesses, or for 
the production of any documents which you may desire to examine or in- 
spect, will be issued by this Court on your application, and you are em- 
powered to administer to such witnesses oath or affirmation. 


A sum of Rs. , being your fee in the above suit, is herewith 
forwarded. 
Given ander may hand and the seal of the Court, this day of 18 
(L. 8.] 
~ Judge. 
No. 171. 


OrpDER OF REFERENCE TO ARBITRATION BY COURT, WITH CONSENT, 
Section 508 of the Code of Civil Procedure. 


(Title.) 
Upon reading a petition of the plaintiff, filed this day, and on the con- 
sent of for the defendant, and upon hearing for the plaintiff, and 


for the defendant, it is ordered, by und with the consent of all the parties, 
that all matters in difference in this suit, including all dealings and trans- 
actions between all parties, be referred to the final determination of 

who is to make bis award in writing, and submit the same to this Court 
together with all proceedings, depositions, and exhibits in this suit, within 
one month from the date hereof. And it is ordered further, by and with 
the like consent, that the said arbitrator is to be at liberty to examine the 
parties and their witnesses upon oath or affirmation, which he is empowered 
to administer, and that the said arbitrators shall have all such powers or 
authorities as are vested in arbitrators under the Code of Civil Procedure, 
including therein power to call for all books of account that he may con. 
sider necessary. And it is further ordered, by and with the like consent 
that the costs of this suit, together with the costs of reference to arbitration, 
up to and including the award of the said arbitrator, and the enforcement 
thereof, do abide the result of the finding of the said arbitrator. And itia 
farther ordered, by and with the like consent, that the said arbitrator be at 
liberty to appoint a competent accountant to assist him in the investigation 
of the several matters referred to him as aforesaid, and that the remnuner- 
ation of sach accountant and other charges attending thereto be in the dim 
cretion of the said arbitrator. 

Given under my hand and the seal of tho court, this dayof 18. 
(L. S.] 


Judge, 
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Wo. 172. 
SuMMONS IN suMMARY SvuIT ON NEGOTIABLE INSTRUMENT. 


Section 532 of the Code of Civil Procedure, 


No, oF SUIT. 
In tHE CouRT OF AT . Plaintiff. 


‘Defendant. 
To {Here enter the defendant's name, description and address. | 


Wuereas [here enter the plaintiff's name, description, and address] has in- 
stituted a suit in this court against you under Chapter XX XIX of the Code 
of Civil Procedure for Rs. principal and interest [or Rs. balance 
of principal and interest], due to him as the payee [or endorsee] of a bill of 
exchange [or hundi, or promissory note], of which a copy is bereto annexed, 
you are hereby summoned to obtain leave from the court within ten days 
from the service hereof, inclusive of the day of such service, to appear and 
defend the suit, and within such time to cause as appearance to be entered 
for you. In default whereof the plaintiff will be entitled at any time after 
the expiration of such ten days to obtain a decree for any sum not exceeding 
the sum of Re. {here state the sum claimed] and the sum of Rs. 
for costs. 

Leave to appear may be obtained ov an application to the court, support- 
ed by affidavit or declaration showing that there is a defence to the suit on 


the merits or, that it is reasonable that you should be allowed to appear in 
the suit, 


[Here copy the bill of exchange hundi, or promissory note ; and all endorse- 
ments upon tt. | 


No. 178- 
MEMORANDUM OF APPEAL. 


Section 541 of the Code of Civil Procedure. 


Memoranpum or APPEAL. 
», as wm Itegister.) Plaintiffi—Appellant. 
(Name, §c.,as in Register.) Defendant—Respondent. 
(Name of Appellant) [plaintiff or defendant] above-named appeals to the 
High Court at (or District Court at , as the case may be] against 


the decree of in the above suit, dated the day of , for the follow- 
ing reasons, namely [kere state the grounds of objection]. 


No. 174. 
REGISTER oF APPEALS. 
Section 548 of the Code of Civil Procedure. 


COURT (OR HIGH COURT) AT 


Recistsr or Appeats From Decrees in the year 18 
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No. 175. 
Notice TO RESPONDENT OF THE DAY FIXED FOR THE HEARING Of THE APPEAL. 


Section 553 of the Code of Civil Procedure. 


In THD Court or AT 5 
» Appellant v. , Respondent. 5 
APpprEAL from the of the Court of , dated the day of 18. 

Respondent, ° 
To 

TAKE notice that an appeal from the decree of in this case has been 
presented by and registered in this Court, and that the day of 
18 , has been fixed by this Court for the hearing of this appeal. 


If no appearance is made on your behalf by yourself, your pleader, or 
by some one by law authorized to act for you in this appeal, it will be 
heard and decided expartée in your absence. 


Given under my hand and the seal of the court, this dayof 18 . 
[L. 8.] 
Judge. 


[Nore,—If a stay of execution has been ordered, intimation should be 
given of the fact on this notice. ] 


No. 176 
DECREE ON APPEAL. 
Section 579 of the Code of Civil Procedure. 


In THE CouRT oF AT p 
» Appellant, v , Respondent. 
ApprEaL from the of the Court of , dated the day of 18 .- 


Memorandum of Appeal. 
» Plaintiff. 
» Defendant, 
Plaintiff (or defendant] above-named appeals to the Court at 
against the decree of in the above suit, dated the day of 18 


for the following reasons, namely :— as 


[here state the reasona, ] 


This appeal coming on for hearing on the day of 18 , before 
_ | » in the presence of for the appellant, and of for the respondent, 
it is ordered— 


{here state the relief granted. } 
The costs of this appeal, amounting to , are to be paid by 


The costs of the original suit are to be paid by 
Given under my hand this day of 18 


(L. 8.J 
Judge. 
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No. 178. 
Norice To spow Cavusk wHY A REVIEW SHOULD NOT BE GRANTED. 
Section 626 of the Code of Civil Procedure, 


In THE CouRT OF AT . 


, Plaintiff, v. » Defendant. 
To 
TaxKeE notice that has applied to this court for a review ¢f its judg- 
ment passed on the day of 18 in theabove case. The day 
of 18 is fixed for you to show cause why the court should not grant 


® review of its judgment in this case. 
GIVEN under my hand and the seal of the court, this day of 18. 


[L. S.] 
Judge. 
No. 179. 
Novice OF CHANGE OF PLEADER. 
In tHe Court or AT ; 

A. B., of 
against 

C. D., of 


To THE REGISTRAR OF THE CouURT, 


Taxe notice that I, A. B. [or C. D.], have hitherto employed as my 
pleader G. H., of in the above-mentioned cause, but that I have 
ceased to employ him, and that my present pleader is J. K., of 


A. B. [or C. D.] 


No. 180. 
MEMORANDUM TOBE PLACED AT Foot or zrvERY Summons, Norticr, DECREE, oR 
Orper Or Court, OR ANY OTHER PROCESS OF THE Court, 


Hours of attendance at the office of the Registrar [place of office] from 


ten till four, except on [here insert the day on which the office will be closed], 
when the office will be closed at one. 


INDEX. 


A bandonment—- 
of part of plaintiff’s claim, sec. 373. 
of suit by election of late minor, sec. 452. 
See Relinq\uishment. 

A batement-— 


of suit by death, sec. 361. : 
in absence of application by representativ 
of sole or sole surviving plaintiff deceas- 
ed, sec. 365. 
of suit, effect of, sec. 371. 
A bsconding — 
* procedure in case of witness, sec. 168, 
of person failing to comply with summons, 
sec. 175. 
or leaving jurisdiction to avoid or delay 
plaintiff, sec. 477 (a), (6), sec. 478. 
A bsence— 
‘of Judge of whose decree review is applied 
for, sec. 627. 
A bsolute-—- 


when sale in execution becomes, sec. 297. 
confirmation necessary to render sale, 
sec. 314. 
A bsolved— 
from further liability, when discharged in- 
solvent may be declared to be, sev. 358. 
Abusive Language — 
bar of pauper suit for, sec. 402. 
A cceplance-— 
by plaintiff of sum deposited in Court as 
satisfaction in part only, procedure upon, 
sec. 379. ; ; : 
by plaintiff of sum deposited in Court as 
satistaction in full, sec. 379. 
Accomipantment-— 
of petition for enforcement of Queen's 


order, sec. 610. 
of memorandum of appeal, see. 541. 


A ccordance-— 


With award, appeal from dccree not in, 
sec. §22. 


A ccount— 
of property, suit for, sec. 213. 
discretion of Court as to keeping of, in case 
of injunction granted, sec. 493. 


Accounts — 


not settled, statement of claim in suit for 
amount to be ascertained on taking, se-. 
50. 

order for taking of, in administration suit, 
sec. 213. 

order tor taking of, in suit for dissolution 
of partnership, sec. 215. 


A cconnts —(continued). 
power to compel production of, by repre- 
sentative, sec. 234. 
of receipts and disbursement to be render- 
ed by Collector to Court, sec. 325. 
commissions for examination and adjust- 
ment of, secs. 394, 395. 
to be passed by receiver, sec. 503 (/). 
excluded from record in appeal to Queen 
as unnecessary, sec. 602, (2). 
Acknowledgnient— 
of service of summons, signature to, sec. 


of service of process on military man, sec. 
468. 

A cquicscence--— 

of non-resident defendants as to place of 
suing, sec. 17. 

Act— 

relating to matter in dispute, decision by 
Court as to doing, or abstaining. from, 
under agreement between parties, s. 150. 

doing, or refraining from doing of, accord- 
ing to finding of Court on question re- 
ferred by agreement, sec. 527 (¢), 528. 

done in official capacity, security not to be 
required from public officer sued in res- 
pect of, sec. 547. 

XXXV of 1858, or other law, persons ad- 
judged under, to be of unsound mind, 
sec. 463. 

Adding- -- 

plaintiff or defendant, appeal from order as 
to, sec. 588, (0). 

cause of action, appeal from order as to, 
sec. 588, (c). 

Addition ~ 
to judgment, sec. 202. 
Additional cvidence -—— 
direction by Appellate Court to lower court 
to take, sec. 566. 
Additional Judges —- 
subordination of courts of., sec. 25. 
Addressing — 
court on behalf of others, sec. 635. 
Adjournment — 

to future day, hearing when there is no, 
sec. C6. 

of hearing cvparte, sec. 101, 

of framing of issues, sec. 148. 

after framing and recording issues, s. 155. 

of sale in execution, sec. 291. 

of sale, Collector's power as to, sec. 321, (c)- 
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A djournment—(continued). 
of hearing of application to be declared in- 
solvent, sec. 350. 
of hearing of appeal, secs. 555—-557- 
of hearing of appeal, power of Court as to, 
sec. 559. 
Adjournments- -- 
provisions relating to, secs. 156 —158. 
Adjudication-— 
of title to subject of interpleader suit, sec. 
473) (ce). 
Adjustinent— 
of matters in dispute, statement as to, in 
application for execution, sec. 235, (e). 
of accounts directed in decree in suit as to 
land or tenure, sec. 501. 
of financial transactions between Imperial 
and Indian Governments, sec. O10. 


Administration — 


plaint of administrator to show that he has 
taken out, sec. 50, ill. (4). 
by Couri, of property in suit, sec. 213. 
of trust for public charity by direction of 
Court, sec. 539. 
A dministration-Surt--sec. 213. 
Admautstrator-— 
plaint what to show in suit of, s. 50, il]. (6). 


Admiralty Caiuse— 
of salvage, towage or collission Power to 
have assessors in, sec. 645A. 
Admiralty Jurtsdiction-— 
saving of, sec. 616. 
Admissthility ~ 
of document not preduced with plaint or 
entered thereon, sec. 63. 


Admission -~- 


of plaint, procedure on, sec. 58. 

of claim by defendant, sec. 64. 

of claim by defendant in absence of plain- 
tiff, sec. 102. 

of documents not produced at first hearing, 
Sec. 139. 

of documents according to Jaw of evidence 
before placing on record, sec. 141. 

of application for execution, procedure on, 
sec. 245. 

of person to be legal representative for 
presenting suit, sec. 367. 

of application to suc as pauper, procedure 
on, sec. 410. 

of possession of money or dcliverable 
thing, the subject of suit, sec. 502. 

of memorandum of appeal, procedure cn, 
sec. 548. 

of pauper appeal, procedure on application 
for, sec. 592. 

of appeal to Queen, sec. 603, (a). 

of application for review, sec. 629. 

of affidavits, power to make rules as to, 
sec. 647. 


Admissicrns— 

of parties to interpleader suit, sec. 473. 
Advance--- 

subsistence money to be paid in, sec. 339. 
Adverse Interest— 

next friend of minor to have no, secs. 445, 

446. 

A dvertisement— 

notice by, of institution of suit, sec. 30. 
A dvocate-- 


included in pleader, sec. 2. 
of High Court not required to 
power, sec. 39. 


produce 


Advocate-General—- 


acting ev officio may institute suit rclating 
to public charity, sec. 539. 


Affidavit — 
answer to interrogations to be by, secs. 
126, 127. 


discovery by, sec. 129. 
application fer order of inspection to be 
faunded on, sec. 134. : 
application to call for record of other suit 
to be supported by, sec. 137. 
in supp: rt of application for commission, 
sec, 384. 
in support of application for appointment 
of new next friend, sec. 447. 
in support of application of late minor, secs. 
453) 454- 
in support of application of appointment of 
guardian for suit, sec. 456. 
in support of application of plaintiff that 
security be taken, secs. 477, 483. 
in support of application for temporary in- 
junction, sec. 492. 
Affidavits— 
provisions relating to, secs, 194-—197. 
disclosing defence in’ summary suit, or 
facts necessitating proof of consideration 
sec. 533- 
A ffirnia'ion— . 
in appeal, of decree, sec. 575. 
1g1— 
ele ticn of minor on coming of, sec. 450. 
repudiation of suit by minor co-plaintiff 
coming of, sec. 454. 


Agent-- 

not being expressly authorized, who may 
be recognized agent in case of, sec. 37, 
(c.) for reecipt cf process, sec. 41. 

empowered to accept, service of summons 
on, sec. 75. 

by whom non-resident defendant carries on 
business, service cf summons on, sec. 76. 

in charge of immoveable property, service 
of summons on, sec. 77. 

service on defendant residing within juris- 
diction of another Court and having noe, 
sec. 85. 
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Agent -—(continued). 
service on, of letter substituted for sum- 
mons, sec. 92. 
appearance of defendant by, without sum- 
mons, sec. 97. 
presentation of pauper’s application by, sec. 
404. 
of pauper, examination of, sec. 406. 
of Government to receive process, sec. 419. 
appearang: of respondent by authorized, 
sec. 557- 
Agcuis — 
institution by, of interpleader suits against 
their principals, sec. 474. 
Agreement— - 
between parties as to question to be decid- 
ed by Court, sec. 150. 
of commissioners for partition in report, 
sec. 396. 
by pauper as to subject matter, passing 
interest therein to another, secs. 407 (@), 
414 (ce). 
of parties as to nomination of arbitrators, 
appointment by Court on failure of, sec. 
507. 
of major part of arbitrators, sec. 509, (4). 
to refer difference to arbitration, filing of, 
in Court, sec. 523- 
of parties, proceedings on, secs. 527 531, 
of parties, to appeal, as to form of decree 
in appeal, or as to order to be passed, 
sec. 577. 
of parties, papers excluded from record in 
appeal by, sec. 602, (2). 
Agreements — 
filed under repealed enactments, sec. 3. 
between parties to refer to arbitration, 
provisions applied to proceedings, sec. 
524. 
Agriculturists —- 
properiy of, not lrable to attachment, sec. 
266, (*). 
Alien Eneniy——~ 
defined, sec. 430, (Eft). 
Afien Friend. 
may sue in British Indian Courts, sec. 430. 


A lens— 
suit by, and by and against foreign 
native rulers, secs. 430 -434. 


and 


A llegations— 
in written statements, sec. 114. 
of plaint and written statements, ascertain- 
ment of adinissi-n cr demial of, sec. 117 
fom which issues may be framed, 147, of 
pauper not disclosing right to sue i1 
Court, sec. 407, (c). 
Alliance — 
of foreign prince or chicf with British 
Government, sec. 432. 
A llowance-— 
of application to sue as pauper, sec. 409. 


Allow hig — 
evidence shut out to be produced, docu- 
ment to be received or witness to be 
examined, sec. 568. j 
decree to be enforced pending appeal 
against it to Qucen, sec. 608, (6). 
dlteration- — 


of plaint so as so change character of suit 
not allowed, se. 53. 
of judgment, sev. 202. 
of decree at request of parties, sec. 210. 
of draft of conveyance or endorsement, 
execution of which by judginent-debtor 
is ordered by Court, sec. 261. 
of rules for conducting sales, sec. 287. 
of schedule of insolvent’s creditor, sec. 353. 
of cancelment of notification applying to 
certain Courts the provisions as to sum- 
mary suits on negotiable instruments, 
sec. 538. 
Alternative 
to relief granted, execution of decree for 
money payable as, sec. 254. 
A nibassadoi — 
or envoy of foreign state, Suits against, sec. 
433- 
A mendiuent— 
of plaint, sec. 53. 
not made within limited time, rejection of 
plait for, sec. 54, (a). 
of statements given in lieu of copies of 
plaint, sec. 53. 
of written statement, sec. 116. 
addition and striking out of issues, sec. 149. 
of decree, sec. 206. 
of application for execution, sec. 245. 
of memorandum of appenl not in form, 
sec. 543. 
Antoine --- 
due to plaintiff or defendant to be stated in 
decree in suit where set-off is all wed, 
sec. 216. 
decreed, with cost, &c., order for with- 
drawal on payment of, sec. 275. 
recoverable to be stated in proclamation of 
sale, sec. 287, (ct). 
of mesnc profits, damages, or annual net 
profits, commission for ascertaining, sec. 
302. 
and nature cf security required, High 
Court’s power to regulate, sec. 612, (c). 
An1itires—- 
valuation of, sec. 213. 
payable to one during life of another, abate- 


ment by death of one plaintiff during 
suit brought by both, sec. 361, ill. (a.) 


Answer-— 


to case set up by defendant, exception of 
documents produced in, sec. 63. 

consequence of refusal or inability of plea- 
der to, sec. 120. 
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Answer— (continued). 
note as to interrogatories, which each 
partly is required to, sec. E21. 
to iterrogatories, procedure in case of re- 
fusal or omission to give, or giving in- 
sufficient, sec. 127. 
to order for discovery, sec. 129. 
Answering — 
written statements called for, sec. 112. 
Apparel— 
of judgment-debtor, his wife and children, 
not liable tu attachment, sec. 266, (a). 


Appeal—- 

return of documents in suits subject or not 
subject to, sec. 144. 

rules as to, applied to award in favour of 
defendant whose set-off is allowed, sec. 
216. 

from ordcrs in executing transmitted de- 
cree, sec. 228. 

statement as to, in application for execu- 
tion, sec. 235, (d). 

from decree or award of arbitrators, 5. 522. 

staying and executing decrees under, secs. 
545-—-547- 

judgment in, secs. §71—578. 

prvvisions relating to decree in, secs. 579— 


included in sz7/, sec. 582. 

to High Court from order refusing certifi- 
cate to applicant for leave to appeal to 
Queen, sec. 601. 

from orders as to enforcement of Queen’s 
order in, sec. 611. 

against order granting application for re- 
view, sec. 629. 

against final decree or order made in suit, 
objection to admission of application for 
review may be taken in, sec. 629. 


Appcalable Cases— 
taking of evidence in, sec. 182. 
Appealahle Orders -- 
made in course of suit, appeal from certain 
orders of same nature as, sec. 588, (7). 
Appeals--— 


presented before commencement of Act, 
sec. 3. 

under certain Bombay laws, sec. 7. 

provisions relating to, secs. 540—616. 

under chapter XLI, provisions applied to, 
sec. 582. 

from appellate decrees, secs. 584— 587. 

from orders, secs. 588—-59I. 

to Queen in council, secs. 594—616. 

to Queen from decisions of High Court, 
rules and restriction applied to, sec. 615. 

Appearatce-—— 


before Commissioner, whether in person 
or by agent or pleader, sec. 400. 

and answer by Secretary of State, sec. 420. 

of defendant in suit on negotiable instru- 

ment, sec. 532. 





Appearaince—(continued). 


of opposite party on application for re- 
view, sec. 626A. 
A ppearances— 
applications and acts on behalf of sove- 
reign prince or chief, sec. 432. 
A ppellant— 


presentation by, of memorandum of ap- 
peal, sec. 541. 

hearing of, on grounds not stated in me- 
morandumi, sec. 542. 

demand of security from, for costs, sec. 549. 

dismissal of appeal for default or non-ap- 
pearance of, sec. 556. 

notice to, by respondent, of objection to 
decrce appealed against, sev. 561. 

relief duc to, when to be stated in judg- 
ment in appeal, sec. 574, (da). 

included in plaintiff, sec. 582. 

issue of execution on failure by, to furnish 
further security, sec. 609. 

Appellate Coturt--- 

procedure where Courts in which suit may 
be instituted are subordinate to saine, 
sec, 22. 

application to, for order to stay execution, 
sec. 239. 

power of, to direct security to be taken, 
sec. 546. 

procedure of, in appeal from decrees, secs. 
548, 554- 

may cause service direct, of notice of day 
of hearing appeal, sec. 553. 

remand of case by, sec. 562. - 

final determination by, of case in appeal, 
sec. 565. 


decree or order of, sec. 577. 


Appcllate Courts— 


procedure where Courts in which suit may 
be instituted are subordinate to different, 
see. 23. 
Appellate Decrees— 
appeils from, secs. 584 —-587. 
Appealable Jurisdiction -- 
provision not applyiug to High Court in, 
sec. 638. 
Applicant— 
for review, remedy in case of rejection of 
application on failure of, to appear, sec. 
620. 
Application -- 
for stay of proceedings when to be made, 
sec. 20. 
for transfer of suit, secs. 22, 23. 
for order to set aside dismissal on plain- 
tiffs default, sec. 103. 
for order of inspection of documents, sec, 
133- : 
to send f:r record of another suit, sec. 137. 
for execution of decree, secs. 230, 238. 
for order to stay execution, sec. 239. 
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Application —(continued). 


by judgment-debtor, of property of de- 
ceased held by him in possession, s. 252. 

to set aside sale for irregularity, &c., secs. 
311, 313. 

to be declared an insolvent, sec. 344. 

by representative of deceased plaintiff, 
procedure on failure of, secs. 364, 365. 

by plaintiff to bring in representative of 
deceased defendant, sec. 368. 

of defendant for dismissal of suit on ground 
of plaintiff’s bankruptcy or insolvency, 
sec. 370. 

of plaintiff to withdraw suit, sec. 373. 

by pauper for permission to sue, sec. 403. 

for extension of time for reference to 
Government, sec. 423. 

by Government pleader in suit against 
public officer in which Government 
undertakes defence, sec. 426. 

of defendant for removal of minor’s plaint, 
Sec. 442. 

by minor or defendant, for removal of next 
friend, sec. 446. 

for appointment of new next friend, secs. 
447, 449. 

of co-plaintiff, late minor, repudiating suit, 
sec. 454. 

by plaintiff, late minor, for dismissal of 
unreasonable or improper suit, sec. 455. 

for order for appointment of guardian tor 
suit, sec. 456. 

for enforcement of decrec against minor 
heir or representative of deceased judg- 
ment-debtor, sec. 460. 

for order for security from defendant, secs. 
477, 488. 

for attachment of property of defendant 
failing to give security, sec. 483. 

for compensation for improper arrest or 
attachment, sec. 491. 

for discharge, variation or setting aside of 
order for injunction, sec. 496. 

for compensation in case of injunction 
sued out on insufficient grounds, s. 497. 

for wetertn: sale of perishable articles, sec. 

98. 

for order for detention, &c., of property in 
Suit, sec. 499. 

by recciver, of rents and profits of proper- 
ty in suit, sec. 503. 

for order of reference to arbitration, scc. 
506. 

to Court to appoint umpire, sec. 511. 

to set aside award, not being made or 
being refused, sec. 522. 

to file in Court agreement to refer to arbi- 
tration, sec. 523. 

for filing of award of arbitration without 
intervention of Court, sec. 525. 

of defendant in summary suit on negoti- 
able instrument, for leave to appear, 
sec. 533- a 

to certain Courts, of provisions as to sum- 
mary suits on negotiable instruments, 


sec. 538. 


Apphcation— (continued). 


for stay of execution of appcalable decree 
before cxpiry of time for appeal, sec. 


545- 

of judgment-debtor for stay of sale of im- 
moveable property in exccution of 
money decree under appeal, sec. 546. 

of respondent for demand of security from 
appellant, sec. 549. 

for copies of exhibits in Court whose de- 
cree is appealed against, sec. 550. 

for re-admission of appeal dismissed for 
default, sec. 558. 

by respondent for re-hearing of appeal de- 
cided ev parte, sec. 560. 

of parties for copies of judgment and de- 
cree, sec.—58o. 

for execution of decree of Appellate Court, 
sec. 583. ° 

for leave to appeal as pauper, sec. §92. 

for leave to appeal to Queen to what Court 
to be made, sec. 598. 

of parties for copies of papers in case of 
appeal to Queen, sec. 603, (@). 

of opposite party for increase of security, 
sec. : 

of respondent, issue of execution of decree 
appealed against to Queen on, sec. 609. 

for enforcement of order or Queen, s. 610. 

of parties, reference to High Court on, 
sec. 617. 

for review of judgment, sec. 623. 

for review of judgment, by party not ap- 
pealing from decree, sec. 623. 

for order to restore rejected application for 
review, sec. 629. 

to review order passed on review, or on 
application for review, barred, sce. 629. 

undcr Indian Contract Act, sec. 165, deem- 
ed to be administration suits, scc. 213. 

costs of sec. 218. 

in behalf of minors, by next friend and 
guardian ed /ditcen1, sec. 441. 


A ppointment— 


of pleader, sec. 39. 

of agent for receipt of process, sec. 41. 

of receiver of insolvents’ property, sec. 351. 

of pleader, court-fee not chargeable on, in 
pauper suit, sec. 410. 

by Court, of guardian for suit of minor de- 
fendant, sec. 443. 

of guardian for suit, sec. 456. 

in place of guardian for suit dying or being 
removed, sec. 459. 

of receiver, secs. 503 —505. 

of officer to exercise powers as to suits re- 
lating to public charities, sec. 539. 

of new trustees to charity, suit for decrce 


for, sec. 539, (@)- 


Apportionment — 


provisions relating to, sec. 220. 


A pprehended wiincss— 


being unable to give evidence, &c., proce- 
dure in case of, sec, 174. 
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A pprehension— 
penalty for resistance to, sec. 561. 


A rbitration— 
on behalf of both parties, by arbitrator ap- 
pointed by one, when the other fails, 
secs. 506—526. 
reference to, sec. 525. 
without intervention of Court, filing award 
in, sec. 525. 
A rgument-— 
necessary for decision being fully avail- 
able at first hearing, sec. 154. 
on objections of judgment-debtor to execute 
conveyance or endorsement, sec. 261. 
as to applicant to sue as pauper being sub- 
ject to prohibition laid down, sec. 409. 
not allowed in memorandum of appeal, sec. 
541. 
Argumentative— 
written statement not to be, sec. 114. 
Argumentative matter— 
included in affidavit, effect of, sec. 196. 
Arrest— 
of person not complying with summons, 
&c., sec. 174. 
statement as to, in application for execu- 
tion, sec. 235, (7) 
in execution of decree, secs. 336, 337- 
for subsistence-money, bar to, sec. 340. 
powers of Court as to insolvent under, sec. 


349. 


or imprisonment of discharged imsolvent, 
sec. 357. 

public officer sued not liable to, sec. 427. 

of foreign prince or chief, sec. 433, (c). 

and attachment before judgment, secs. 


477491. 
in execution of civil process, women not 


exempt from, sec. 640. 
outside district in which Court situate, pro- 
cedure on, sec. 648. 


A scerlainment-— 


of costs, power of High Court to order exe- 
cution of decree before, sec. 634. 


A ssault— 
in one place, by person residing in another, 
place of suing for, sec. 18, #l/us. .(a). 
bar of pauper suit for, sec. 402 
A ssessors— 
in certain admiralty or vice-admiralty 
causes, sec. 645A. 
Assets — 
collection of, by receiver, sec. 355. 
A ssignee— 
provision as to cross-decrees applies where 
either party is, sec. 246, Exp. II. 
or receiver or bankrupt, or insolvent plain- 
tiff, when suit maintainable by, is barred, 
sec. 370. 
A ssignment— 
execution of decree transferred by, s. 232. 


Assignment—(continued). 
property in custody of Court, attached by 
decree-holder and claimed by another in 
virtue of, sec. 272. 
creation or devolution of interest pending 
suit, procedure in case of, sec. 372. 
A ssignor— 
provision as to cross-decrees applies in 
respect of judgment-debts of original, 
sec. 246, Exp. 2. 
A ssistance— 
of Court how required, to be stated in ap- 
plication for execution, sec. 235 (7). 
Assistant Judges— 
subordination of Courts of, sec. 25. 


Attaching Officer— 
duties of, sec. 269. 


€ 


Attachment — 


of property of judgment-debtor, order as 
to, in decree for payment by instal- 
ments, sec. 210, 

statement as to, in application for execu- 
tion, sec. 235, (7). 

of moveable property, inventory to accom- 
pany application for, sec. 236. 

of moveable property, particulars in appli- 
cation for, sec. 237. 

of registered land, what to accompany ap- 
plication for, sec. 238. 

and sale of deceased person’s property, 
execution by, sec. 252. 

sale of property, execution of decree by, 
secs. 254, 259, 260. 

in case of mesne profits to be subsequently 
ascertained, sec. 255. 

of property, provisions relating to, secs. 
266, 285. 

and sale of discharged insolvent’s property, 
sec. 357. 

of property of public officer sued, sec. 427. 

and arrest before judgment, ss. 477—49I. 

before judgment, secs. 483 —490. 

of property in case of disobedience of in- 
junction, sec. 493. 

appointment of receiver for property under, 
sec. 503. 

of property, appeal from order for sec. 588, 
(A.) 


of property, outside district, procedure in, 
sec. 648. 


Atlachments— 
powers of Small Cause Courts for effecting, 
sec. §. 
A ttendance— 


of witnesses, power to compel, sec. 148. 

of declarant, in affidavit, for cross-examina- 
tion, power to order, sec. 195. 

at Court, examination by commission of 
persons prevented by sickness or infir- 
mity, or by law exempted from, sec. 383. 

at Court, reading of deposition when maker 
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A ttendance—(continued). 

is, incapacitated by sickness or infirmity, 
or exempted from, sec. 390, (a.) 

of witnesses before the Commissioners, 
sec. 399. 

of companion to Government pleader in 
suit against Government, sec. 421. 

of appellant prevented by sufficient cause, 


sec. 558. 

of respondent prevented by sufficient cause 
sec. 560. 
A ttestation— 


of amendment of plaint, secs. 47, 53. 
of copies of documents produced, sec. 62. 
of amendments in written statements, sec. 
116. 
of amendments in application for execu- 
tion, sec. 245. 
of amendments in memorandum of appeal, 
sec. §43- 
Attorney. — 
included in Pleader, sec. 2. 
A ttorneys— 
in suit, process of High Court which may 
be served by, sec. 636. 
Anthority—— 
of Government pleader to appear for Go- 
vernment, note of, sec. 426. 
to sue and defend for military men, s. 465. 
for application for order of reference to 
arbitration, sec. 506. 
to Jet, sell, mortgage or exchange property 
ot charity, sec. 539, (@). 
Anthorisation— 
of appointment of receiver nominated by 
Judge, sec. 505. 
Anuthortising— 
admission of depositions under Commis- 
sion irrespective of cause for issuing it, 
secs. 390, (4), 399. 
persons to address Court, sec. 635. 
Avoidance — 
of plaintiff, or process, by defendant, ap- 
plication that security be taken in case 
of, sec. 477. 


Award— 


to defendant in suit where set-off is al- 
lowed, effect of, sec. 216. 

to defendant of costs of suit abating by 
death of sole or sole surviving plaintiff, 
sec. 366. 

to defendant of costs in suit dismissed on 
ground of plaintiff’s bankruptcy, s. 370. 

of costs, whether against plaintiff or de- 
fendant, as blameable for litigation, sec. 
37g and Illus. 

of sums. payable to equalize value of shares 
in partition, sec. 396. 

of costs to plaintiff in interpleader suits, 
secs. 473, (4), 475- : 

of compensation for improper arrest or 
attachment, sec. 491. 


Award—(continued). 
of compensation to defendant in case cf 
injunction sued out on_ insufficient 
grounds, sec. 497. 
opinion of Court on case stated to form 
part of, sec. 517. 
not providing tcr disposal of question as to 
costs, sec. 519. 
on matter referred to urbilration by agrce- 
ment of parties, sec. 524. 
Bad faith— 


discharge of arrested debtor not ccmmit- 
ting any act of, sec. 336. 

commission of aét of, by insolvent, secs. 
351, (2), 352 (c). 

Batl— 

to be given by apprehended witness who 
cannot at once give evidence, sec. 174. 

for appearance of person accused of offence, 
sec. 643. 

Balance— 

of sale-proceeds of property attached, pay- 
ment of, to judgment-debtor, secs. 259, 
260, 2608. 

necessary to discharge Judgment-dcebts, 
after expiry of lease or management by 
Collector, ser. 324. 

of proceeds of sale by Collector, disposal 
of, sec. 325. 

claimed by plaintiff after receipt of sum 
deposited in satisfaction, prosecution of 
suit for, sec. 379. 

of proceeds of property sold in case of dis- 
obedience of injunction, payment of, to 
defendant, sec. 493. 


Bank notes— 
liable to attachment, sec. 266. 


Bankruptcy— 
or insolvency of plaintiff when a bar to 
suit, Sec. 370. 
Bar - 
to future suit for portion of claim omitted 
or relinquished, sec. 43. 
by positive rule of law, rejection of plaint 
for, sec. 54, (e). 
of suit by stake-holder, sec. 470. 
of suit for compensation, by award under 


section, secs. 491, 497. 
to certain evidence in case remanded, sec. 


of appeal to Queen from certain judgments, 
sec. 597. 
Belief — 
statements of, on reasonable grounds, when 
admissible in affidavits, sec. 196 


Benanu— 
bar of suit against purchaser, buying, sec. 
317. 
Bench— 
of two or more Judges, decision of appeal 
-heard by, sec. 575. 
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Bidding — 
by officers concerned in sales, prohibition 
af, sec. 292. 
by decree-holder for property sold in exc- 
cution, sec. 294. 
Bills of Exchange-—— 
joinder of parties, liable on same, sec. 29. 
liable to attachment, sec. 266. 
Binding— - 
Order of Court passing decree, on Court 
receiving it fur exccution, to be, s. 242. 
Bindtig-over— 
persons to appear before Magistrate in 
case of cffence committed, sec. 643. 
Bi¢th-— 
no exemption from jurisdiction by reason 
of place of, sec. 10. 
Blame-— 
for litigation to be considered in awarding 
costs, sec. 379. 


Bond.-- 
liable to attachment, sec. 266. 
Books — 
of account not liable to attachment, sec. 
266, (cd). 


entrics and accounts to be kept by officers, 
High Court’s power to make rules as to, 
sec. 639. 
Boundartes-— 
or numbers, specification of, in decree for 
portion of immoveable property, s. 207. 
Breach— 
of express or constructive trust for public 
charity, suit fur, sec. 539. 
Brief— 
written statement to be, 
Bringing— 
before Court of person arrested in execu- 
tion, secs. 336, 337. 
representative of deceased sole or sole 
surviving plaintiff, sec. 366. 
British Currency — 


sec. 114. 


estimation of amount of moneys payable in 
India, which are expressed in, sec. 610. 


British Ewmpire—- 
other than British India, commissions of 
Courts in, sec. 391, (4). 
British India—- 


service of summons on defendant having 
no agent in, and residing out of, sec. 8g. 

procedure on non-appearance of defendant 
residing out of, and having no agent in, 
sec. 104. 

requiring security for costs from plaintiffs 
residing out of, sec. 350. 

issue of commission fur persons residing 
out of, sec. 387. 

commissions of Courts situate out of, and 


British India—(continued). 


established by Queen or Government of 
India, sec. 391, (a). 

provisions applied to 
Courts within, sec. 399. 

suits by alien enemies residing in, sec. 430. 

suits against sovereign prince or chief re- 
siding within cr withcut, sec. 432. 

execution in, of decrees of courts in native 
states, sec. 434. 

effect of next friend ceasing to reside in, 
sec. 446. 

procedure on arbitrator or umpire leaving, 
sec. 510. 

demand of security fr.m appelant residing 
out of, sec. 549. 

possession by appellant residing out of, of 
property within, independent of that to 
which appeal relates, sec. 549. 

rules regarding appeals from Courts in, to 
govern appciuls to Queen, sec. §95. 


British residesit-— 
in foreign territory where defendant re- 
sides, service of summons through, sec. 


commissions of 


go. 
Broker— 
power to order sale of property through, 
sec. 296. 
Buildings — 
liable to attachment, sec. 266. 
Burden— “ 
of proving issue, sec. 180. 
Business--- 
situation of defendant’s place of, secs. 16, 
17, 575 (c). . 
of judgment-debtor, place of, as affecting 


execution of decree, sec. 223, (@). 
carried on in foreign country without 
British license, sec. 43 Exp. 
Buying— 


by officers concerned in sales, prohibition 
of sec. 292. 
property sold in execution by decree- 
holder, sec. 294. 
Buying int — 
property, 
321, (a) 


Calting--— 


Collector’s powers as to, sec. 


for record of case not appealable, power of 
High Court as to, sec. 622. 


Cancelment— 


of notice to stay exccution of decree sought 

to be attached, sec. 273, (@). -—m 
of declaration as to execution of decrees of 

Courts in native states, sec. 4 

alteration or setting aside of decree or 
order of Court making reference to High 
Court, sec. 621. 

notification extending enactment to 
foreign courts, sec. 650A. 7 


of 
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Cantonment— 
garrison, military station or bazaar, execu- 
tion of warrant of arrest, sec. 469. 
Case — 
for opinion of Court, statement of, by ap- 
reement of parties, sec. 527. 
Cases—— 
tu which section is not confined, sec. 532, 
Exp. 
not appé@alable, power of High 
call tor record of, sec. 622. 
Cattle --- 
not liable to attachment, sec. 266, (6). 


Court to 


Cause— 
for non-appearance of plaintiff, 
proof of, sec. 103. 
for non-appearance, effect of proof of suffi- 
cient, sec. 108. 
for not producing document on notice, sec. 
131. 
for not producing documents at first hear- 
ing, sec. 139. 
for delay in application, cffect of proof of, 
sec. 368. 
for non-attendance of appellant or non- 
deposit of costs, sec. 558. 
for non-attendance of respondent, sec. 560. 
for non-appearance of applicant for re- 
view, effect of proof of, sec. 620. 
for allowing expiration of period of limita~ 
tion for review, objection to admission 
for want of sufficient, sec. 629, (c). 
Cause of action- - 
arises, suit to be instituted where, sec. 17. 
arising at place of temporary Jodging, sec. 
17, Exp. 1. 
that may be joined with suit for recovery 
of land, sec. 44, rule (e). 
not arising within jurisdiction of Court 
receiving plaint, effect of, sec. 57, (c). 
to be stated in notice in suit against Govern- 
ment or public officer, sec. 424. 
Causes of action- 
bar to joinder in respect of distinct, sec. 31. 
Joinder of several, sec. 45. 
joined by plaintiff, defendant may 
confine suit to some of, sec. 46. 


effect of 


apply to 


joined by plaintiff, Court may exclude 
some of, sec. 47. 
effect of mis-joinder of, in plaint, sec. 53, 


(6) iii. 
Central Provinces- — 
recognized agents in, sec, 37. 
Certificate— 


of serving officer that summons cannot be 
served, sec. 168, 

of execution of decree, sec. 223. 

of circumstances attending failure to exe- 
cute decree, sec. 223. 

of non-satisfaction or part satisfaction of 
decrce, secs. 223, 224. 


Certificate— (continued), 
of non-issue of order for execution of de- 
cree, Secs. 223,, 224. 
of satisfaction of decree by payment out of 
Court, sec. 258. 
of expenses of re-sale, sec. 293. 
of Cout authorizing mortgage, lease or 
sale of property attached, sec. 305. 
to purchaser immoveable property, secs. 
316, 318, 319. 
of receiver, as to insolvent’s property being 
placed in his possession, sec. 355 
of heirship or to colleét debts, does not of 
itself constitute holder the legal repre- 
sentative, 366, Expl. 
by Secretary to Government, of consent to 
suit against foreign state, sec. 433. 
of fitness of case for appeal to Queen, secs. 
595, (¢), 600. 
as to value or fitness, accompany petition 
for leave to appeal to Queen, sec. 
Certificates 
High Court’s power to regulate grant or 
refusal of, by subordinate courts of final 
appellate jurisdiction, sec. 612, (6). 
Certified copics 
of judgment and decree to be furnished to 
parties, sec. 580. 
of judgment and decree to be sent to Corut 
passing decree appealed against, sec. 


Certified copy 
of decree or order of Queen to accompany 
petition for its enforcement, sec. 610. 
Certifvirg 
to Court which passed decree, fact of its 
execution or non-execution by other 
Court, sec. 223. 
Charge— 
on thing claimed in interpleader suit, pro- 
vision for plaintiff's cross by giving him, 
sec. 475. 
of amount paid by party interested in land 
or tenure in suit, on default by party in 
possession as to revenue or rent due, 
sec. SOT. 
of offence under Penal Code committed in 
case before Civil Court, sec. 643. 
Charter 
power conferred on 
sec. 635. 
Chartered Fltgh Conurts— 


special sules relating to, secs. 631-—639. 





its, 


High Court by 


Chegites—- 
liable to attachment, sec. 266. 


Chief controlling revenue authority — 
procedure subject to rules made by, s. 322. 


Crretutstances — 
of applicant to be declared insolvent, exa- 
mination as to, sec. 350. 
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Croll Court— 
exception from certain provisions, of 
minors and lunatics for whom guardian 
is appointed by, sec. 464. 
Croil Proceedings — 
rules applied to all judicial process, in 
sec. 649. 
Cruil sails —— 
triable by Courts, sec. 11. 
Clarina — 
under person litigating, 
have, sec. 13, Exp. 5. 
founded on breach of British Indian law, 
effect of foreign judgment sustaining, 
sec. 14, (ce). 
arising out of cause of action, suit include 
the whole, sec. 43. 
to property attached before judgment, in- 
vestigzation of, sec. 487. 
to more than amount fixed as costs by rule 
of Court, sec. §32. 
to be involved in decree to allow appeal to 
Queen, sec. 596. 
to privilege of exemption from personal 
appearance, scc. 641. 
Clatmant— 


in good faith, procedure in case of obstruc- 
tion to execution by, sec. 331. 
not in possession of property sold in exe- 
cution as proprietor, mortgagee, lessee 
or otherwise, procedure in case ot ob- 
struction by, sec. 335. 
Clainis -- 
that may be joined with suit for recovery 
of land, sec. 44. 
not payable out of procceds of sale, lease, 
&c., sec. 325. 
of defendants, statements as to, in plaint 
in interpleader suit, sec. 471, (6). 
Clerical errar — 
apparent on face of decree, application for 
review in case of, sec. 624. 
Closea— 
when application for leave to appeal to 
Queen, to be made if Court is, sec. 599. 


Co-defendant— 


ay be guardian for suit, sec. 457. 


who deemed to 


Co11— 
or currency-notes attached, payment of, to 
persons entitled under decree, sec. 277. 


Collection— 


of rents and profits of property in suit, by 
receiver, sec. 503. 


Collector— 


defined, sec. 2. 

application for attachment of land regis- 
tered in office of, sec. 238. 

to make partition or separation of share of 
revenue paying estate, sec. 265. 


Collector —(continued). 


exception of cases in which execution of 
decree is transferred to, sec. 287. 

may be authcrized to provide for satisfac- 
tion of decree by temporary alienation 
or inanagement of land or share, s. 326. 

of district, notice to be delivered to, or left 
at office of, before suit against Secretary 
of State, sec. 424. 

appointment of, as receiver, sec. 504. 

Collusion -- ‘ 


between executor and debtor to estate, 
sec. 50, 777. 
between plaintiff and defendant in inter- 
pleader suit, disclaimer of, in plaints, 
sec. 471, (c). 
Commanding Officer —- 


authority by military man to sue and de- 
fend, to be signed in presence of, sec. 
465. 

authority by, to sue and defend, sec. 465. 

defined, sec. 465. 

of military man being a defendant, send- 
ing copy of summons to, sec. 468. 

to back warrant with his signature and to 
cause arrest, sec. 469. 


ca 


Comunencesment-— 
of suit as against defendants added, s. 32. 
of suits, sec. 48. : 
of suit, application for injunction after, sec. 
493- 
Corsiitsston—-— 
of receiver, deemed a distribution, sec. 356. 
examination of pauper by, sec. 406. 
costs of examination by, of person claim- 
ing exemption from personal appear- 
ance, sec. 641. 
Cominiissions— 
provisions relating to, secs. 383-——-400. 
Conimissioner— 
for local investigation, procedure of, sec. 


393- 


for examination of accounts, proceedings 
and instructions to be furnished to, sec. 


395: 


deemed a Court of Civil judicature, s. 399- 
for examination and adjustment of accounts, 
doing by Registrar or other officer of 
acts which may be done by, sec. 637. 
Conumisstoners -— 
for partition, procedure of, sec. 396. 


Cemrnitinient— 
to jail in default of finding security, sec. 481. 


Connununication— 


with Governments in sits, against it, time 
to be allowed for, sec. 420. 


Contpanton--- 


of party, examination of, sec. 118. 
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C umpelling — 
decree-holde? to certify adjustment, appeal 
from order as to, sec. 588,( 4.) 
Compensation—- 
for wrong to immoveable property, place 
of suing for, sec. 16, (ce). 
for wrongs to person or moveables, place 
of suing for, sec. 18. 
for wrong to immoveable property, service 
on aggnt in suit for, sec. 77. 
statement of amount of, in application for 
execution, sec. 235, (2). 
to decrec-holder, secs. 259, 260. 
for loss of caste, bar of pauper suit for, 
sec. 402. 
for improper arrests or attachments, sec. 


491. 


claimed or not, in suit for restraining 
breach of contract or other injury, sec. 


493- 
to plaintiff out of proceeds of property sold 


in case of disobedience of injunction, 
sec. 493. 
to defendant for groundless injunction or 
in case of failure of plaintiff, sec. 497. 
Compliance -— 
with summons to produce document how 
made, sec. 164. 
Conipromise-— 
of suits, sec. 375. 
or agreement by next friend or guardian, 
sec. 462. 
Conccalnient — 
by insolvent, effect of, sec. 359, (a). 
Concise statenrent-— 
of case to be contained in judgment, s. 203. 
Conctse statements— 
in lieu of copies of lengthy plaints, sec. 58. 
Concurring Judgcs— 
to date and sign Judgment in appeal, sec. 
574- 
Condttron — 
in life, fine to be according to, sec. 170. 


Condittvous--— 


on judgment-debtor, power to impose, 
sec. 240. 
Conduct— 
of suit, power of Court as to giving of, sec. 
32. 


of sales in execution, sec. 286. 
dispaupering of plaintiff guilty of vexatious 
or improper, sec. 414, (@.) . 
Confirmation —- 
of sale, secs. 12, 314. 


Confirming — 
sales, appeal from orders for, sec. 588, (237). 
Consent — ‘. 


to joinder as plaintiff or as next friend, 
sec. 32. 


Consent—-- (continued). 


of decree-holder to order as to payment of 
instalments decreed, sec. 210. 
of judgment-debtor as to time of sale, sec. 
290. 
of parties to continuance of suit against 
assignce to whom interest has passed 
pending suit, sec. 370. 
of party against whom evidence is offered, 
to reading of depositions, sec. 390. 
of district Judge to issue of warrant of 
arrest in suit against Government or 
public officer, sec. 425. 
of Government to execution of decree 
against foreign Prince or Chief, sec. 433. 
of Government to suit against foreign state, 
sec. 433. 
of Court to statement of special case by 
arbitrators, sec. 517. 
in writing of Advocate-Genecral, to institu- 
tion of suit relating to public charity, 
sec. 539. 
Consideration — 
disclosure of defence or faéts necessitating 
proof of, sec. 533. 
Constriuction-— 
of document, reference to High Court in 
case of doubt as to, sec. 617. 
Conteritpt - 
towards arbitrators, punishment of, s. 513. 
Contents— 
of verification of plaint, sec. 52. 
of judgments of Courts other than 
Cause Courts, sec. 203. 
of decree, sec. 206. 
of application to be declared insolvent, sec. 
345- 
of pauper’s appllication for permission to 
SUC, SEC. 403. 
of memorandum of appeal, sec. 541. 
of notice to respondent of day of hearing 
of appeal, sec. 554. 
of memorandum of objections by respon- 
dent to decree appealed against, sec. 561. 
of judgment of Appellate Court, sec. §74. 
of decree in appeal, sec. 579. 
Contesting-— 
case on ground not stated in memorandum 
of appeal, sec. 542. 
Contingent — 
upon opinion of High Court, passing de- 
cree or order, sec. 618. 
Continuance -— 
of attachment subject to claim of incum- 
brancer, sec. 282. 
of breach of contract or other injury, in- 
junction to restrain, sec. 493. 
in| connection with Court, of Judges of 
whose decree review is applied for, sec. 
627. 
Continuing obstruction— 
procedure in, case of, sec. 330. 


Small 
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Contract— 
joinder of parties liable on sale, sec. 29. 
Contrary -— 
to law or usage having force of law, de- 
cision being, a ground for second appeal, 
sec. 584, (a). 
to law, or usage having force of law effect 
of decree against which pauper applies 
for leave to appeal being, sec. 592. 
Contravention— 
of provisions relating to applications for 
review, sec. 629, (@), (6). 
Conversion— 
of insolvent’s 
336, (@). 
Conveyances— 
execution of decree for execution of, sec. 


261. 
Copies 


property into money, sec. 





of plaint to be furnished, sec. 58. 

of concise statements to accompany sum- 
mons, sec. 65. 

of documents produced for 
taking of, sec. 131. 

of documents effect of inclusion of, in affi- 
davits, sec. 196. 

of judgment and decree, 
ties, sec. 217. 

of exhibits in Court whose decree 
pealed against, sec. 550. 

of record in appeal to Queen to be given 
to parties, sec. 603, 


Co-plaintig— 


in pauper suit, payment of costs by, s. 412. 


inspection, 


grant of, to par- 


Is ap- 


of entry in shop book to be filed, sec. 141. 

return of recorded document on delivery 
of certified, sec. 144. 

of decree, sending of, with decree for exc- 
cution by other Court, secs. 223, 224. 

of warrant, delivery of immoveable pro- 
perty by fixing thereon a, sec. 204. 

of prohibitory order, publication and com- 
munication of, sec. 208. 


of prohibitory order, publication of, sec. 
274. ; 
of summons to be sent to commanding 


officer of military man being a defend- 
dant, sec. 468. 

of order in appeal to accompany order of 
remand, sec. 562. 

of record to accompany appeal to Queen, 
deposit of costs of, sec. 602 (6). 

of warrant or order for arrest or attach- 
ment outside of Courts district, sec. 618. 


Corporation— 
or company where deemed to carry on 
business, sec. 17, Exp. 2. 


or company injunction directed to, binding 
on members and officers, sec. 495. 


Corporations — 
and companies, suits by and against, secs. 
435+ 430. 
Cor) ection-— 
of record of evidence, sec. 182. 
of judgment confined to verbal errors or 
accidental defects, sec. 202. 
Correctness - 
of translation of judgment to be ascertain- 
ed, sec. 573. : 
Corriuption-— 
or misconduct of arbitrator, 
award for, sec. 521, (a). 


setting aside 





Co-sharer 
entitled to preference in bidding for share 
of undivided estate sold execution, sec. 
310. 
Cost — 
of serving notice, effect of failure of appel- 
lant to deposit, sec. 557- 
of printing in India copy of record in ap- 
peal to Queen, sec. 602. 


Costs -— 


in case of stay of proceedings, order as to, 
sec. 20. 

occasioned by joining person not entitled 
to relief, sec. 26. 

in case of exclusion of some of causes of 
action joined, sec. 47. 

occasioned by amendment of plaint, S. 53. 

in case of service not in due time by plain- 
tiff’s default, sec. 100. 

where defendant heard at adjourned hear- 
ing, sec. IOT. 

in case of ev parte decree set aside, s. 108. 

saving of pleader’s lien in respect of, sec. 
Tul. 

‘aused by amendment of written state- 
ment, sec. 116. 

of interrogatories, sec, 123. 

of proving documents not allowed in ab- 
sence of notice, sec. 128. 

of adjouruments, sec. 156. 

and fine, attachment of obsconding wit- 
Ness’s property to cover, sec. 168. 

of attachment when witness out cf the way 
appears, secs. 169, 170. 

of affidavits, sec. 196. 

statement in decree as to, sec. 206. 

of suit to enforce right of pre-emption, 
sec. 214. 

provisions relating to, secs. 218-—222. 

awarded, statement as to, in application 
tor execution, sec. 235, (A). 

of publication of sale proclamation, s. 289. 

of realization of assets in execution, de- 
duction of, sec. 295. 

in suits, subsistence-money to be, sec. 340. 

in case of setting aside abatement or dis- 
missal, sec. 374. 

in case of withdrawal of suit, sec. 373. 

in case of full satisfaction of plalntiff’s 
claim by deposit in Court, sec. 379. 
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Costs —(continued). 


in case of further claim by plaintiff when 
sum deposited in Court is adjudged to 
be in full satisfaCtion, sec. 379. 

when pauper succeeds in suit, sec. 411. 

of Government in opposing application Lo 
sue as pauper to be paid before institu- 
tion of ordinary suit, sec. 413. 

of application to sue as puuper and of in- 
quiry into pauperism are costs in suits, 
sec. 1 5- 

in suits by minors, sec. 440. 

of plaint for minor filed without next 
friend, sec. 442. 

of order affecting minor obtained without 
next friend, sec. 444. 

of suit or application abandoned by late 
Minor, incurred by defendant or res- 
pondent, or paid by next friend, 452. 

in case of dismissal of co-plaintifh late 
InMnor, sec. | 

of unreasonable or improper suit by next 
fracud, sec. 455. 

in case of removal of guardian for suit, 
sec. 458. 

of stake-holder sued by defendant in inter- 
pleader suit, sec. 476. 

of attachment before judgment, sec. 488. 

of arbitration, power to make order as to, 


sec. 519. 


In Summary suit on negotiable instruments, 
SEC. 532. 

security tor, in summary suit on negotiable 
instruments, sec. 535- 

of decree-holder, payment of, out Of insol- 
vent's assets, sec. 536, (c). 

of appeal or original suit or both, sec. 546. 

on re-admission of appeal, see. 558. 

on re-hearing of appeal decided in absence 
of respondent, sec. 560. 

vf appeal and of suit, statement as to, in 
decree in appeal, sec. 579. 

of respondent, security for, to be given by 
applicant for leave to appeal to Queen, 
sec. 602, (a). 

incurred in’ British India in connection 
with appeals to Queen, High Court's 
power to regulate recovery of, sec. 612, 
(7). 

of reference to High Court, sec. 620. 

in case of restoration of rejected applica- 
tion for review, sec. 629. 

order for execution of decree except as to, 
sec. 634. 

order for execution of decree so far as 
relates to, sec. 634. 

of examining by commission person claim- 
ing «exemption for personal appearance, 
sec. 641. 

of arrest or attachment outside of Court’s 
district, sec. 648. 


Counttersignature -— 


of military man’s authority to sue and 


defend, sec. 465. 
D 


Court - 


ot grade higher or lower than that com- 
petent to try, effect of institution of suit 
In, sec. 57, (@). 

may require written statements, sec. I12. 

power of, to amend, reject or return writ- 
ten Brarements sec. 116. 

written statement in place of one rejected, 
hot presentable unless called for by, 
sec. 116. 

power of, to order discovery, sec. 129. 

power of, to order production of documents, 
sec. 130. 

duty of, as to questions objected to and 
allowed, sec. 187. 

power of, as to grant and apportionment 
of costs, sec. 220. 

by which decree may be exccuted, sec. 
223. 

receiving decree for execution, filing of 
copies by, sec. 225. 

recciving tr ansinitted de cree, order of othe 
Court binding on, sec. 242. 

pavinent mito, of money pavable under de- 
cree, sec. 257. 

payment out of, to decree-holder, under 
decree, sec. 258. 

execution by, of duplicate of conveyance 
or endorsement on failure of judgment- 
debtor, sec. 261, 

exception of property deposited in or, in 
custody of, sec. 268. 

payment into, of attached debt, sec. 268. 

bringing into, of attached instrument, sec. 
270. 

attachment of property deposited in, or in 
custody of, sec. 272. 

which passed decree sought to be attached, 
notice to, sec. 273. 

Property not in custody of any, and at- 
tached in execution of decrees of seve- 
ral Courts, sec. 285. 

bringing betore, of person arrested in exc- 
cution, sees. 336, 337. 

to fix subsistence allowance, sec. 339. 

publication in, of application of insolvent, 
sec. 347. 

power of, to reject application to be de- 
clared insolvent, see. 351. 

effect of showing heforc, sufficient cause 
for delay in application, sec. 368. 

to which commission may be issued, sec. 
386. 

receiving commission, to examine pursuant 
thereto, sec. 385 

appointinent of arbitrators by, sec. 507. 

appointment of umpire by, sec. 511. 

appointment by, of person to arbitrate 
under agreement of parties, sec. 523. 

to receive application for filing of award in 
arbitration without intervention of, sec. 
525- 

to receive for filing, 

case, SEC. 529. 
power of, as to staying execution of de- 
cree, sec, 545. 


agreement to submit 
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Cowrt-— (continued). 

passing decree may require security in case 
of order for execution of decree under 
appeal, sec. 546. 

passing decree appealed against, notice to, 
of registry of appeal, sec. 550. 

whose decree is appealed against, confirm- 
ation of decision of, without notice, sec. 
551. 

whose decree is appealed against, notice to, 
of day of hearing, sec. 553- 

Which shall take additional evidenec ad- 
mitted, sec. 569. 

consisting of more than two Judges, deci- 
sion of appeal heard by bench of two 
Judges of, where they differ, sec. 575- 

passing decree appealed against, sending 
copy to, of judgment and decree, s. 581. 

to execute decree of Appellate Court, BLE 
583. 

subordinate to High Court, appeal to High 
Court from appellate decree of, sec. 584. 

to which appeals frem orders lie, sec. 589. 

which is to inquire into paupcrism, s. 593- 

to which application to be made for leave 
to appeal to Queen, sec. 5938. 

to which Queen’s order is to be transmitted 
for enforcement, sec. 610. 

to be applied to for enforcement of Queen’s 
order, sec. 610. 

hearing application for review being cqual- 
ly divided, rejection in case of, sec. 628. 

procedure as to offences committed in case 
pending before, sec. 643. 

powers of, as to assessors, fees, sec. 645A. 


Court Fee— 


for process, levy of, sec. 93. 

for serving summons, effect of 
ment of, sec. 97. 

not chargeable to pauper, 


Court Fees—- 
power to prescribe scale of, sec. 95. 


non-pay- 


sec. 410. 


Court Honse — 


service by fixing copy of summons on, sec. 
82. 

publication of prohibitory order in, s. 274. 

of judge order in sale, time of sale to be 


reckoned from date of publication of 


notice in, sec. 29o. 

publication in, of Collector’s notice to de- 
cree-holders, sec. 323. 

publication in, of schedule of debts, s. 352. 

publication in, of notice of day of hearing 
appeal, sec. 553- 


Court of appeal— 
withdrawal of suit pending in, sec. 25. 

Court of Cruil Judicature—- 
commissioner deemed tu be a, 

Court of first Instance 


withdrawal of suit pending in, sec. 25. 





Courts —- 


suits for immoveable property in single dis- 
trict, but within jurisdiction of several, 
see. 19. 

subordinate to same Appellate Court in any 
of which suit may be instituted, pro- 
cedure in case of, sec. 22. 

in Which suit may be instituted being sub- 
ordinate to different Appellate Courts, 
but the same High Court, Procesupe in 
case of, sec. 23. 

other than Small Cause Courts, fanning of 
judgments of, see. 203. 

dealing with property attached under de- 
crees of several, sec. 285. 

empowered by provisions as to receivers, 
sec. 505. 

to which provisions as to summary suits on 
negotiable instruments apply, s. 538. (e.) 

authorizcad to hear appeals, appeal to, sec. 
540. 

exercising original jurisdiction, 
from decision of, sec. 540. 

of original jurisdiction, Appellate Courts to 
have powers of, in appeals, sec. 582. 

in British India, rujes regarding appeals 
from, to govern appeals to Queen, s. 595. 

in which Fligh Court rules arc to have force 
of law, sec. 612. 

of final appcHate jurisdiction subordinate 
to High Court, power to regulate grant 
or refusal of certificate by, sec. 612, (6.) 

beyond British India, service of summons 
issued by, sec. 650, A. 

Creditor 

attachment of debt by prohibiting recovery 

by, sec. 268. 
Creditors --- 

statement as to, in application of insolvent, 
sec. 345. 

service on, of notice of application of in- 
solvent, secs. 347, 345. 

to be heard on application to be declared 
insolvent, sec. 350. 

statement and proof of debts by, sec. 

not scheduled, adinission of, sec. 353- 

scheduled, alteration of schedule on appli- 
cation of, sec. 353- 

to be heard on application to alter schedule, 
sec. 353- 

of discharged insolvent, 
perty to attachinent pending 
of decrees held by, sec. 357. 

suit maintainable by assignee or receiver 
of bankrupt or insolvent plaintitf or be- 
nefit of, sec. 370. 

temporary injunction in case of intention 
to defraud, sec. 492, (&.) 


appeals 


352. 


liability of his pro- 
satistaction 


Criminal Jurisdiction — 
saving of, sec. 616. 
Cross-clattts— - 


under same decree, execution in case of, 
sec. 247. 


INDEX. 


Cross-decrees— 
between same parties, for money, execu 
tion of, sec. 246. 
Cross-cxaiiination — 
of defendant’s witness, exception of docu- 
ments produced for, sec. 63. 
giving evidence by affidavit not to _ 
authorized where witness is required for, 
sec. 194. 
of applicant to sue as pauper, or his agent, 
sec, 409. 
Cross-siutt-— 
set-off has effect of plaint in, sec. 1117. 


be 


Curreut-bustness — 


of Court to be considered in fixing day for 
appearance, sec. 6y. 
of Court day for hearing appeal to be fixed 
with reference to, sec. 552. 
Custody- 
of attached property, sec. 269. 
of public officer, attachment of negotiable 
istrument not in, sec, 270. 
of officer cexecuting warrant of arrest, 
power to leave applicant to be declared 
insolvent in, sce. 349. 
of Court, placing in, of thing claimed in 
interpleader suit, sec. 472. 
or management of receiver, placing pro- 
perty in suit or under attachment in, sec. 
503, (c). 
Damages— 
for breach of contract under which proper- 
ty is held, joinder of claims to, sec. 44, 
rule (d.) 
Danger — 
of waste, damage or alienation of property 
in dispute in suit, temporary, mjunction, 
in case of, sec. 492, (@.) 


Date— 
of production endorsed on admitted docu- 
ments, sce. 141. 
of decree, sec. 205. 
of warrant for execution of decree, sec. 251. 
of presentation to be cndorsed on memo- 
randum of appeal, sec. 548. 
of decree in appeal, sec. 579. 
Dating — 
of judgment, sec. 202. 
of judgment in appeal, sec. 574. 
of decree in appeal by Judge, sec. 579. 
Day— 
for appearance of defendant, fixing of, sec. 
69. 
judgment-debtor may be arrested on any, 
sec. 336. 
for appearance and answer in suit against 
Government, sec. 420. 
for hearing appeal, fixing of, sec. 552. 
tor hearing restored application for review, 
appointment of, sec. 629. 


Death -.- 
of judgment-debtor before complete cxe- 
cution of decree, sec. 234. 
marriage and insolvency of parties, secs. 
361 - 372. 
of deponent reading of deposition in cases 
of, sec. 390, (@.) 
of guardian for suit pending suit appoint- 
ment in place of, sec. 459. 
refusal or neglect to to act, or incapacity, 
of arbitrator or umpire, procedure in case 
of, sec. 510. 
marriage or insolvence of parties to appeal, 
sec. 582. 
Debt 
statement of amount of, in application for 
execution, sec. 235, (2). 
not secured by negotiable 
attachment of, sec. 268. 
not extinguished by discharge of debtor 
from jail, sec. 341. 
Debtor 
attachment of debt by prohibiting payment 
by, sec. 268. 
may pay attached debt into Court, sec. 268. 


Debts---- 


liable to attachment, sec. 266. 
not secured by negotiable instruments, 
delivery of to purchaser at execution sale, 
sec, 301. , 
Decay — 


instrument, 


immediate sale of attached property sub- 
ject to, sec. 209. 


Deeeptiow — 
or misleading of arbitrators, setting aside 
award for, sec. 521, (0.) 


Dectston-— 


where finding on first hearing on issues 
framed is sufficient, sec. 154. 
on points for determination to be contain- 
ed in judgment, sec. 203. 
on cach separate issue framed, sec. 204. 
of suit, confinement until, of defendant not 
giving security, sec. 481. 
matter referred to arbitration not be- 
ing affected by awarding on matter not 
referred, correction of award in case of, 
sec. 518, (@). 
of question of fact or law, reference to 
Court by agreement of parties interest- 
ed in, sec. 527. 
of appeal, Court not confined to 
grounds in, sec. 542. 
on points determined, to be stated in judg- 
ment, sec. 574, (6). 
of appeal heard by bench 
Judges, sec. 575. 
or order which descending Judge thinks 
proper, to be stated, sec. 576. 
‘being contrary to law or usage having 
force of law, a ground of second appeal, 
sec. 584, (@). 


On 


stated 


of two or more 
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Decision-—(continued). 


failing to determine material issuc of law 
or usage a ground of second appeal, 
sec. 584, (8). 
of case, setting forth in) memorandum ot 
appeal, or error, &¢., in non-appealable 
order affecting, sec. 591. 
of High Court, reference of question for, 
sec. 617. 
by High Court of point referred, sec. 619. 
on application for review, sec. 628. 
Dectsions-—- 
of courts of original jurisdiction, appeals 
from, sec. 5.40. 
Declaration — 


of title to immoveable property joining, 
claims with suit to obtain, sec, 44, rule 
(7). 

of transfer to Collector 
decrees, sec. 320. 

of insolvency, sec. 351. 

as to execution of’ decrees, 
native states, sec. 4.34. 

of proportions in which objects of charity 
are entitled, sec. 539, (ce). 


of execution of 


of Courts in 


Declarations - 
under repealed enactments continued, ». 3. 
Decree— 


defined secs. 2, 594. 

upon admission of defendant in abseuce of 
plaintiff, sec. 102. 

against party failing to put in 
statements called for, sec. 113. 

against party failing to appear, sec. 120. 

in trial of issue submitted to Court by 
agreement between parties, sce. 151. 

against parties refusing to give evidence 
or produce document, sec. 177. 

against several persons transferred to one 
of them, execution of, sec. 232. 

for money, attachment of, sec. 273. 

orders having force of, sec. 333. 

in favour of insolvent’s creditors, declara- 
tion of insolvency deemed to be, sec. 352. 

in case of compromise or satisfaction, sec. 
375: 

against Secretary of State or public officer, 
procedure in case of, sec. 4269. 

for plaintiff in suit in) which property is 
attached before judgment, re-attachment 
unnecessary in case of, sec. 409. 

in suit as to land paying revenue to Gov- 
ernment, or tenure lable to sale,sec. 501. 

on judgment according to award of arbitra- 
tors, Sec. 522. 

in case submitted to Court by agreement, 
sec. 531. 

plaintiff in summary suit on negotiable 
instrument when entitled to, sec. 532. 

in suit relating to public charity, sec. 539. 

reversal of whole, on appeal by one or 
more of several plaintiffs or defendants, 


sec. 544. 


written 


Decree —(continued). 
in appeal provisions relating to, secs. 579 

appealed ayvainst, setting forth error, de- 
fect or irregularity in order not appeal- 
able when, sec. 591. 

against which pauper applies for leave to 
appeal, sec. 592. 

appealed against to Queen, enforcement of, 
sec. 608. 

of Court making reference, alteration, 
cancelment or setting aside of, sec. 621. 

from which appeal is allowed, but has not 
been preferred, review of judgment in 
case of, sec. 623, (a). 

from which appeal is not allowed, review 
of judgment in case of, sec. 623, (6). 


Decree-Holder-— 


defined, sec. 2. 

sending decree to other Court for execu- 
tion on application of, sec. 223. 

order for immediate execution on 
tion of, sec. 256. 

payment to, 


applica- 

in satisfaction of decree, out 
of Court, sec. 258. 

to be heard on application to be declared 
insolvent, sec. 350. 

not barred from applying for sale of pro- 
perty attached before judgment, sec. 489. 


Decree-Holders - 


divisions amongst, of balance of sale pro- 

ceeds, sec. 325. 
Decrees 

other than for money, 
273- ; : : 

of several Courts, dealing with property 
attached under, sec. 285. 

power to declare transfer to 
execution of, se -. 320. 


Defamation. 
in one place, by person residing ino an- 
other, place of suing for, sec. 18, Tl. (6). 
Default— 
of palintiff causing service not in duc time, 
sec, 100. 
in payment of expenses of witnesses, sec. 
162. 
in payment of purchase-money, procedure 
on, sec. 308. 
inappearance of defendant giving security, 
sec. 479. 
of persons served with processes in arbi- 
tration cases, punishinent of, sec. 513. 
of appearance in, and defence of, suit by 
defendant, sev. 532. 
dismissal of appeal for, sec. 556. 
Defaulter — 


in respect of revenue or rent of land or 
tenure in sult, award against, sec. 501. 
Defaulting Purchaser —- 
answerable for loss on re-sale, sec. 293. 


attachment of, sec. 


Collector of 
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Defeat- 
of object of, injunction by delay, notice to 
Opposite party except in case of, sec. 494. 
Defence--- 
by one of several parties in same interest, 
SEC. 30. 
striking out of, for failure to answer, &c., 
sec. 136. 
framing of issues not required in absence 
of, sec. 146. 
of leg&l representative of deceased defen- 
dant brought in, sec. 368. 
note of authority of Government pleader 
to appear in suit against publice officer 
in which Government undertakes, sec. 
426. 
of suit against minor, sec. 443- 
in suit on negotiable instrument by defen- 
dant, sec. 532. 
in suit on negotiable instrument not priswda 
facte unsustainable, sec. 532. 
Mb summary suit, on disclosure 
defendant can obtain leave to 
bec. 533. 
of suit undertaken by Government, secu- 
rity not to be required in case of, sec. 
547. 
Defendant— 

_ though unsuccessful, entitled to costs occa- 
sioned by joining person not entitled to 
relief, sec. 26. 

power to make plaintiff a, sec. 32. 

may apply to confine suit to some of seve- 
ral causes of aétion joined, sec. 46. 

appearing at presentation of plaint and 
admitting claim, vOsumimons to, sec. 64. 

summons to be issued to cach, secs. 64, 74. 

or plaintiff, power to order personal ap- 
pearance of, sec. 66. 

service of suminons for all 
one, see. 74. 

effect of appearance of, without summons, 
sec. 97. 

appearing at adjourned hearing and cxeu- 
SINY previous nNon-appearance, sec. 1O1, 

only appearing, procedure in case of, sec. 
102. 

delivery by, of interroyatories for plaintiff, 
sec. 12%. 

appointment of guardian, for suit of minor, 
sec. 443. 

notice to, of repudiation of suit by co-plain- 
tiff, late minor, sec. 454. 

power to direét co-plaintiff, late minor to 
be made a, sec. 454. 

service on military nan being, sec. 468. 

appearance or defence by, in suit on nego- 
tiable instrument, sec. 532 

payment by, into Court, of sui mentioned 
in summons in summary suit, sec. 533. 

includes respondent, sec. 582. 


Defendants-— 
not all residing within jurisdiction, stay of 
proceeding in case of, sec. 20. 


of which 
appear, 


defendants on 


E 


Defendants -(continued). 
joining of, secs. 28. 
added, to be summoned, sec. 32 and 33- 
may authorize any of their number to act, 
sec. 35. 
effect of one of, dwelling, carrying on 
business or working within jurisdiction, 
sec. 57, (c). 
procedure on non-appearance of some of 
several, sec. 1006. 
procedure in case of one of several’ not 
being at issue with plaintiff, sec. 153. 
procedure in case of death of one of seve- 
ral, if cause of action survives, sec. 362. 
procedure on death of one of several, sec. 
368. 
reversal of whole decree on appeal by one 
or more of several, sec. 544. 
Delay.— 
and expense in obtaining record of other 
suit, sec. 137. 
of execution of decree, taking of security 
in case of, secs. 477, 483 and 484. 
application for stay of cxecution made 
without unreasonable, sec. 545. (6). 
Dekvery — 
of moveable property, decree for, to state 
cuneount of money payable as an alter- 
native, sec. 208, 
of property, second application for execu- 
tion of decree for, sec. 230. 
of property, required, appheation for exe- 
cution to state whether, sec. 235, (7). 
of immoveable property, exccution of de- 
cree for, secs. 263 and 264. 
to purchaser, of negotiable instrument or 
other moveable property sold in execu- 
tion, secs. 299 Zor. 
of immoveable property in 
judgiment-debtor, sec. 318. 
of immoveable property in occupancy of 
tenant, sec. 319. 
to owner, of money or deliverable thing 
the subject of suit, sec. 502. 
of award, extension of time for, sec. 514. 


Demeanowr— 


occupancy of 


of witness under examination, remarks 
respecting, sec. 188. 
Depart - 
when persons summoned may, sec. 173. 
Departure 
in contravention Of rules, consequence of, 
sec. 174. 
Depostt -- 


on account of witness’ expenses, sec. 162. 

by purchaser of immoveable property, sec. 
306 
Bd 2 . - 

by defendant, in suit to recover debt or 
damages, sec. 376. 

of moncy or deliverable thing, the subject 
of suit, sec. 502. 

of negotiable instrument with officer of 
Court, power to order, sec. 535. 
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Deposit— (continued). 
in Appellate Court, of records of Court 
whose decree iy uppealed against, s. 550. 
of copies of exhibits, sec. 550. 
by appellant, of cost of serving notice, pre- 
vented by sufficient cause, sec. 558. 
of cost of printing in India, of record in 
appeal to Queen, sec. 6O2. 
to be made by applicant tor leave to ap- 
peal to Queen, sec. 602 (6). 
Depositions-- 


taken under commission, 
evidence, sec 390. 
under commission tor local investigation, 
SEC. 393. 
to be filed with award, sec. 516. 
Deseent 
no exemption from jurisdiction 
of, sec. 10. 
Description— - 


in summons, of document to be produced, 
sec. 163. 

of appellant and respondent to be cuon- 
tained in decree, sec. 579. 


reading of, as 


by reason 


Detention— 
vf witness more than one day, expenses in 
case of, sec. 162, 
in jail for subsistence-money, bar tv sec. 
340. 
of person charged wath offence, sec. 643. 
Detersmiination-— 


of right or interest in| moveable property, 
place of institution of suit for. s. 16, (@). 

of issuc or question on which right to dis- 
covery depends, sec. 135. 

of issues at first hearing, sec. 154. 

of rights of parties, sec. 562. 

of appeal on return of finding of lower 
court on issues referred, sec. 567. 

of appeal to be stated in decree, sec. 579. 


Detrisneut — 


to public service, issue of commission, in 
‘ase of persons who cannot attend Court 
without sec. 386, (e). 

exemption from appearance of public offi- 
cer who cannot quit duty without, sec. 
425. 

Difference— 

of opinion, provision for, in reference to 
two or more arbitrators, sec. 509. 

of opinion, on point of law, among Judges 
composing bench hearing appeal, sec. 
575: 

of opinion, among Judges hearing appeal, 
signature of decree in case of, sec. 579. 


Diligence— 
to obtain satisfaction of decree, sec. 230. 
in suitor, sec. 623. 
Direction-— 
of Court necessary for administration of 


trust for public charity, sec. 539. 


Directions — 
as to subject matter of appeal to Queen, 
power of Court to give, secs. 608, (a). 
for enforcement of Queen’s order in appeal, 
sec. GLO. 
Director-— 
secretary or principal officer of corpora- 
tion, subscription of plaint by sec. 435. 
DisaHowanee - i 
of claim to release of attached property, 
sec. 281, 
ef objections, appeal from orders: as to, 
sec. 558, (p). 
Dischargc— 


of persons summoned, on non-payment of 

his expenses, sec. 162. 

of debtor, on payment of debt into Court, 
sec, 268. 

of judgment-debts not being effected on 
expiry of lease or management, proce- 
dure on, sec. 324. 

of arrested debtor declared 
sec. 330. 

of judgment-debtor from jail does not ex- 
tinguish debt, sec. 341. 

of insolvent after hearing, sec. 351. 

of insolvent after transfer of property to 
receiver, Sec. 355. 

of insolvent effedt of, sec. 357. 

of orders affecting minors, sec. 444. 

of plaintiff in interpleader suit from liabili- 
ty to defendant, sec. 473, (a). 

Drsclosure 

of cause of action in 

sec. 53, (@)- 


an insolvent, 


plaint, absence of, 


Discovery. - 
provisions relating to, sec. 120. 
of new and important matter or evidence 
appheation on, tor review of judgment, 
secs. 623, 624, 626. 
Dishonest 
application by insolvent, sec. 359. 
Dishonesty - - 
effect of, in respect of errors, &e., sec. 288. 


Dishonoured Bill of Exchange. - 


or promissory note, remedics of holder of, 


sec. 536. 
Drsiiitssal. - 


or addition of parties, sec. 32. 

ot suit when summons not served for non- 
payment of fec, sec. 97. 

of suit where neither party appears, sec. 
98. 

of suit when defendant only appears, sec. 
102. 

of suit for plaintiffs default, sctting aside, 
sec. 103. 

of suit for failure to answer interrogatories, 
sec. 136. 
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Dissitssal—- (continued). 

of suit to enforce right of pre-emption, sec. 
214. 

of suit not continued by assignee or re- 
ceiver, sec. 370. 

of suit effect of, sec. 371. 

of suit on failure to furnish security for 
costs, sec. 381. 

of co-plaintiff late minor, on repudiating 
suit, sec. 454. 

of plasntiff in interpleader suit, 
(a). 

of suit in which property is attached be- 
fore judgment, sec. 485. 

of suit compensation to defendant served 
with injunction, in case of, sec. 497. 

of appeal for default of appellant, secs. 
556, and 557. 

of petition for leave to appeal to Queen, 


see, 6OT, 


Drsobcdrence 


sec. 473, 


to order of public servant, sec. 136. 
In case of transinitted decree, sec. 228. 
of order to certify satisfaction of decree, 
sec, 255. 
Dispaupering — 
of suntor, procedure on, sec. 412 


on motion of defendant or Government 

pleader, sec. 414. 
Dispense — 

with proof of circumstances under which 
deposition may be read as evidence, sec. 
390, (4). 

by Appellate Court, with accompaniment 
of memoranduny of appeal, sec. 541. 


Disposal - 


of suit or appeal, return of documents on, 
SCC. 1.44. 

of suit at first hearing, secs. 152-- 155. 

of property to avoid or delay plaintiff, secs. 
477, (¢), 478, 483. 484. 

by receiver of rents and profits of property 
In suit, sec. 503. 

of appeal, stay of sale of property in exe- 
cution until, sec. 5.46. 

by Court of first instance, of suit, on pre- 
liminary point, to the exclusion of evi- 
dence of essential fact, sec. 562. 

of case in which reference is made to High 
Court, sec. 619. 

Dispute-—- 


by person dispossessed of property sold in 
execution of decree-holder’s right to 
possession, sec. 332. 

as to who is legal representative, proce- 
dure in case of, sec. 367. - 

commission for investigation of matter in, 
Sec. 392. 

Dissent — 

from judgment in appeal heard by more 

than one judge, to be revorded, s. 576. 


Mssenting Jiudee— 
need not sign decree in appeal, sec. 179. 
Dissolution — 
of partuership, decree iu suit for, sec, 275. 
Distance—- 
from Court exempting from liability to ap- 
peur in person, sec. 67. 
of residence, in relation to obligation to 
attend in person, sec. 176. 
Distrarnt 
or attachment, place of suing for property 
actually under, sec. 16, (7). 
Distribution -- 
among scheduled creditors, of balance of 
insolvent’s assets, sec. 356, (d). 
Distrid -- 
defined, sec. 2. 
suits for immoveable property, within juris- 
diction of different Courts but in single, 
sec. 1g. 
Distrid Court -- 
defined sec. 2. 
power to declare which of two officers 
with concurrent jurisdiction is the, s. 4. 
procedure where Court in which out of, 
several, suit may be brought, is sub- 
ordinate to, secs, 23 and 24. 
power of to withdraw and try or transfer 
suits, see, 25. 
sending decree for execution by another 
Court through, sec. 223. 
receiving decrce from other Court, execu- 
tion by, sec. 226. 
application to be declared insolvent to be 


made to, sec. 344. 
forcign state to be sued in Court not sub- 


ordinate to, sec. 433. 
having jurisdiction, iastitution in, of suit 
relating to public charity, sec. 539. 
procedure in case of arrest or attachment 
by, under process of other Court, sec, 
648. 
District Courts— 
invested, with powers as to receivers, Sec. 
595. 
Districts -- 
suits relating to immoveable property in 
dhfferent, sec. 19. 
Drovided ~- 
rejection of application for review when 
Judges are equally, sec. 628. 
Droidend 
attachment prohibiting receipt of, sec. 268. 
on share sold in execution prvhibitory 
order as to, sec. Zot. 
Division— 
into consecutively numbered paragraphs 
of case for opinion of Court, sec. 527. 
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Droision Court— 


bar to appeal to Queen from certain judg- * 


ments of Judges of, sec. 597. 
Document-— 
statement in summons whether person 1s 
required to produce, sec. 163. 
offer in evidence, procedure itt case 
offence relating to, sec. 6.43. 


of 


Documentary Fevidence- - 
to be in readiness at first hearing, s. 135. 
production in AppeNate Court of addi- 
tional, sec. 568. 
Docurmenis—- 
not in possession or power of plaintiff, 
statement as to, sec, 60. 
excepted from application of, sec. 63. 
to be received by Court, sec. 140. 
provisions as to, applied to material ob- 
jects, sec. 145. 
produced, framing issues on 
sec. £47, (e). 
powers of commissioners as to, sec. 398, 
(4). 
to be filed with award, sec. 516. 


Door--— 


of room containing property liable to be 
seized, power to open, sev. 271. 


Donubi -- 


as to good faith of defence in summary 
suit, sec. 532. 

as to question of law, &c., reference to 
High Court in case of, sec. 647. 

on question of law or usage having force 
of law, or construction of document, 
statement of case under, sec. 646. 


of, 


contents 


Dritiw0£— 
proclamation of decree by beat of, sec. 264. 
proclamation of prohibitory order by beat 
of, sec. 274. 
proclamation of transfer to purchaser of 
immoveable property in occupancy of 
tenant by beat of, sec. 319. 
Duration- ~ 
of force of attachment, sec. 268. 
of attachment in case of disobedience 
injunction, sec. 493. 
of injunction, discretion of Court as to, sec. 
493- 
Duty- - 
of persous summoned to give evidence or 
produce document, sec. 172. 
of receiver of insolvent’s property, sec. 356. 
of next friend, effect of neglect of, sec. 446. 
removal of guardian for suit for neglect of, 
sec. 458. 
Effect—. 
of conveyance or endorsement executed by 
Court, sec. 262. 


Election-— 
of minor plaintiff, or minor on whose be- 


of 


Election 
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(continued. ) 
half application is pending, as to prose- 
cution of suit, secs, 450, 452. 
Enfoicements-— 
of decree within 3 years. sec. 230. 
of injunction in case of disobedience, s. 493. 
of decree on award of arbitrators, secs. 522, 
524. 
of award in arbitration without 
tion of Court, sec. 526. 
of decree in case submitted to Court by 
agreement, sec. 53t. 
of decree im summary suit on negotiable 
instrument, sec. 532. 
of orders of Queen, sec. 610. 
of Queen’s orders, appeal from orders as 
to, sec. 611. 
of provisions of Chapter XLV, High Court’s 
power to regulate, sec. 612. 


English — 


taking evidence in, sec, 185. 


interven- 


Enquiry - 
as to service of summons, sec, S2. 
E-ntry- 
in book relied on by suitor, to be produced, 
sec. 62. 
land or building, powers 
sioners as to, sec. 398, (e.) 
upon or into land or building, for inspec- 
tion, &e., sec. 499, (6.) 
of Judgment of Appellate Court in register 
of suits, sec. 581. 


on of commis- 


E-quittes- - 
enforceable by judgment-debtor, transferr- 
ed decree held subject to, sec. 233. 
Lkrroneous — 
effect of decree against which pauper ap- 
plies for leave to appeal being, sec. 592. 


Ferror — 


correction of award containing obvious, 
sec. 518. 
defect or irregularity in decision or order 
not affecting merits of case or jurisdic- 
tion of Court, reversal, variation or re- 
mand on account of, sec 578. 
or defect in procedure producting error or 
defect in decision upon merits, a ground 
of second appeal, sec. 584, (¢.) 
defect or irregularity in order not appeal- 
able, setting forth of, in) memorandum 
of appeal, sec. 591. 
Errors- ~ 
in decree, correction of, sec. 206. 
mis-statements or omissions in sale-pro- 
clamation, indemnity for, sec. 288. 


Estate — 
paying revenue to Government, partition or 
separation of share of, sec. 265. 
of deceased sole or sole surviving plaintiff, 
award to defendant of costs of suit re- 
coverable out of, sec. 366. 
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INDEX. 


Estate -- (econynued). - 
of baukrupte or insolvent plaintiff, costs 
awarded to defendant provcable against, 
sec. 370. 
[estiniale — - 
of costs of transcribing record, High 
Court’s power to regulate, sce. 612, (c). 
Estiniucled ~ 
value of subject matter, as to which case 
is submitted to Court by agreement, sec. 
5258. 
Festtimation 
of amount of moneys payable in Taddia 
under Queen’s order in appeal, express- 
edoin British currency, sec. 610. 
Event 
reasons to be stated for directions 
costs shall not follow, sec. 220. 


that 


Mevtdceice - 


of service Of summons, sec. Yo. 

documents not produced on notiee not to 
be given in, sec. 132. 

adjournment for further, sec. 155 

judginent in case of either party failing to 
produce, sec. 155. 

statument in sunanoens whether person is 
required to give, sec. 163. 

person present in Court may be required 
to give, sec. 165. 

taken by Judge dying or removed before 
close of suit, sec. 1OT. 

receiving as, of commissioner’s proceed- 
Ings, &e., sec. 395- 

pauperism, fixing day for receiving, sec. 
408. 

powers of Court to order measures for ob- 
taining, see. 499, («). 

failure to make award in time for want of, 
sec. 514. 

to be taken in case remanded, sec. 563. 

taking of, by chartered Eleh Courts, see. 
aig 

and documents to be sent to Magistrate m 
‘ane of charge of olfemee, sec. 6.43. 


Levanmiinahow - 


Of attesting watness to 
plaint, sec. 52. 

of documents produced, sec. 62. 

of officer serving summons, sec. $2. 

of witnesses to signature of written state- 
ments, sec. 115. 

of parties and pleaders 
117 — 120. 

of witnesses or documents before framing 
WSUEA, SEC. 145. 

of serving officer in case of non-service of 
summons, sec. 168, 

of stranger to suit, sec. 171. 

of witnesses, provisions relating to, secs. 


Court, sees, 


by 


181-—193. 
of witness about to leave jurisdiction, sec. 
192. 


2 


vemfenation of 


Exaniination—-(continued). 

of persons for information as to property 
for sale, sec. 287. 

of applicant to be declared insolvent, sec. 
3590 

of commissioner for focal 
REC. 393- 

of witnesses 
399: 

of pauper, sec. 4o6. 

ot applicant for order for security, 
A738 —484. 

of parties in hearing of case submitted to 
Court by agrecinent, sec. 531. 

of witness required to cnable Appellate 
Court to pronounce judgment, sec. 568, 


investigation, 


before commissioners, Sec, 


secs. 


of witnesses by unauthorized persons, sec. 
635. 
foxception — 
of property of in solveut from vesting in 
receiver, sec. 354. 
of property of insolvent from ability to 
attachment, sec. 357- 
of documents from record 
Queen, secs. 602, 603. 
Evo plions — 
to adimissibility of documents, saving of, 
sec. 128. 
from suit which pauper may bring, s. 4O2. 
Ienecess 
m plaintiffs chum beyond deposit in satis- 
taction, sec. 379. 
of award, appeal from decree in, sec. 522. 
Evaluded bontence 
directions to take, in 
563. 
Fivecliudiiige - 
cause of action, 
nec. 558, (¢). 
Fexchiston -- 
of evidence of fact essentud to determina- 
tien, of rights of parties, see. 562. 
of documents from record in appeal to 
Queen, sec. 602, (1), (4). 
Excuse — 
for non-payment of court-fee, or non-ap- 
pearance, effect of showing sufficient, 
sec. OO. 
for default of summoned person, sec. 174. 


in appeal to 


‘ase remanded, sec. 


appeal from order as to, 


Fovceulion-— 

of decrees by Small Cause Courts, sec. §. 

of agreement between parties to accept 
decision of Court, sec. 151, (a). 

of decree, attachment of property of pub- 
hie Officer sued to be only in, sec. 427. 

of decree against Government or public 
officer, issue of sec. 429. 

decree against foreign prince 
seu. 433. 

iu Dritish India, of decrees of Courts in 
Native states, sec. 434. 


or chief, 
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Exceution - -(continucd.) 

of decree, confinement until, of defendant 
not giving security, sec. 481. 

of decree, application for sale of property 
attached before judgment, sec. 489. 

of process, provisious as to, applied to 
persons authorized to enter land, &c., 
for inspection, sec. 499. 

of agreement to refer case to Court, sec, 
531, (@). 

of decree of Appellate Court, sec. 583. 

of decree in secoud appeals, sec. 587. 

of decree appealed against to Qucen not to 
be stayed, sec. 606. 

or orders of Queen, sec. 610. 

of final decree, reference to Ligh Court in 
case of doubt as to question arising in, 
sec, 617. 

of decree before ascertainment of 
power of High Court to order, sec. 634. 

of so much of decree ax relates to costs, 
sec. 634. 

Executor — 

administrator or heir, joinder of claims by 
or against, as such, with personal claims, 
sec, 44, rule (6). 

plaint what to show in suit of, sec. 50, TD. 


costs, 


Eevcimption — 

from limitation law, grounds of, to 
shown in suit for barred debt, sec. 50. 

from personal appearance, cffect of,sec. 195. 

from attachment or sale, scc. 266. 

of judgyment-debtor from payments,sec. 347. 

of pauper from appearance in Court, sec. 
404. 

of public officer from personal appearance, 
sec. 428. 

of woman from personal appearance, s. 640. 

from personal appearance, power of Go- 
vernment as to, sec. 641. 

from arrest, sec. 642. 


be 


Exercise- 
of jursidiction not vested by law, power 
of High Court to call for reeord in case 
of, sec. 622. 
Ex-officio— 
authority toacét for Government, sec. 417. 
fo x-parte— 
wheu Court may proceed, sec. 100, (a) 
when commissioner may proceed, sec. 400. 
application by late minor electing to pro- 
ceed with or abandon suit, &e., sec. 453. 
notice to respondent that on his non-ap- 
pearance appeal will be heard, ser. 554. 
hearing of appeal on non-ippearance of 
respondent, sec. 556. 


Expectancy — 


of succession by survivorship, not liable 
to attachment, sec. 266, (/). 
effect of false statement by insolvent as to 


property in, sec. 359, (a) 


Expense - 
of notice to partics, of institution of suit by 
one for all, sec. 30. 
of serving process, by whom payable, sec. 
23: 
of proving documents, admission of ge- 
nuineness of which is refused, sec. 128. 
of copies of decrees and judgment charge- 
able to parties supplied, sec. 217. 
of keep exceeding value, immediate sale of 
attached property in case of, sec. 269. 
of service of application of insolvent, sec. 
347- 
of publication of application of insolvent, 
nec. 347. 
of service of notice of application for order 
to alter schedule, sec. 353. 
or injury caused by improper arrest or at- 
tachment, compensation for, sec. 401. 
or injury caused by groundless injunction, 
compensation for, sec. 497. 
of making copies of exhibits, sec. 550. 
of copies of judgment and decree, sec. 580. 
of translating, transcribing, &e., of case of 
appeal to Queen, see. 6Go2, (4). 
Fovperses — 
of witnesses, payment of, into Court, secs. 
160, 162. 
of sale, sec. 308. 
of coinmission to be prepared into Court, 
sec, 307. 
of noting bil or promissory note for non- 
acceptance or non-payment, sec. 536. 
of making copies of papers required by 
parties in case of appeal to Queen, sce. 
603, (a). 
Ewpertiient — 
power to authorize, sec. 490, (e). 
Livprration -- 
of period of limitation therefor, objection 
to admission of application for review 
on ground of, sec. 629, (e). 


Fea piry 
of time allowed tor award, effeét of, sec. 
POTS candies ; 
of time for application to set aside award, 
sec, 522. 


of time tor appeal, staying execution of 
appealable decree before, sec. 545- 

of time limited for application for leave to 
appeal to Qneen while Court is closed, 
see. 599. 

Fupress 

provision as to appeal, cxception of, sec. 

5-+49- 


Fovcten ston -— 


of Code to Small Cause Courts, sec. 8. 

of time aNowed in suits against Govern- 
ment, sec. 420. 

of time fixed in) summons 
public officer, sec. 423. 

of time for making award, sec. 


in suit against 
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Extract -- 
from register'to accompany application for 
attachment, sec. 238. 


Fixtracts —~ 
from documents, effeét of exclusion of in 
affidavit, sec. 196. 
Fivtraordinary Original Ciotl Jurisdiction: 
of High Court service of process issued in 
exercise of , sec. 636. 
2! : 


Facts—- 
to which affidavits to be confined, s. 196. 
disclosed by detcndant in summary suit, on 
which he may obtain leave to appear, 
sec. 533: 
Failure 


to present written statement 
procedure on, sec. 133. 

of party required to appear in) person, sec. 
120. 

to answer interrogatories or comply with 
order for discovery or inspection, conse- 
quence of, sec. 136. 

of parties or any of them to appear, pro- 
cedure on, sec. 15'7. 

to produce evidence or witnesses, or to do 
other acét for which time was allowed, 
Court may proceed in case of, sec. 1538. 

to comply with summons, consequence of, 
sec. 174. 

to exccute decree to be ccrtified to Court 
passing it, sec. 223. 

to appear to answer notice to show cause 
against execution, procedure on, s. 249. 

to certify satisfaction of decree out of 
Court, sec. 258. 

by reason of formal defect, withdrawal of 
suit in case of, sec. 373. 

to furnish security for costs, effect of, sec. 
351. 

of pauper in suit, procedure on, sec. 412. 

of defendant to show cause against demand 
of sccurity, sec. 479. 

of defendant to give security or find fresh 
security, procedure upon, secs. 481, 483, 
455. 

to show cause against demand of sccurity, 
effect of, sec. 485. 

of plaintiff’s suit for want of ground, sec. 
491. 

of arbitrators to appoint umpire, sec. 511. 

ot agreement of parties as to nomination 
of arbitrator, sec. 523. 

of appellant to furnish security, rejection 
of appeal for, sec. 549. 

of appellant to deposit costs of serving 
notice, sec. 557. 

to determine material issue of law or usage, 
a ground of second appeal, sec. 554, (4). 

of party to appear In person, appe:l from 
order on, sec. 588, (£2). 

to furnish further security or make further 
payment, effect of, secs. 606, 609. 

of Court to exercise jurisdiction, power of 


for 


salled 


Failure —(continued). 
High Court to call for record in case of, 
sec. 622. 
of applicant for review to appear, remedy 
in case of rejection on, sec. 629. 
False Statement - 
by insolvent, effect of, sec. 359, (@). 
Fanttly-- 
of defendant, service of summons on male 
member of, sec. 78. 


Fee 
prescribed by law for plaint, person un- 
able to pay, is a pauper, sec. 4O1, Exp. 
for petition of appeal, right to sue as 
pauper, of person unable to pay, s. 592. 
lees - 
for service of process in pauper suit, sec. 
410. 
to assessors in certain causes, sec. 645A. 
fomnal party 
suit not to abate by marriage of, sec. 369. 
. - - » 
execution of decree against, sec. 382. 
LYrluig - 
of authority to act for co-defendant or co- 
plaintiff, sec. 35. 
of appointment of pleader, sec. 39. 
of revocation of such appointment, sec. 39. 
of appointment of avent to receive process, 
sec. 4. 
of copies of documents produced by suitor, 
sec. 62, 
of docuinent on record, sec. 141. 
of copies by Court receiving decree for 
excention, sec. 225. 
in Court, for military man’s authority to 
sue and defend, sec. 465. 
of agreement to refer ease for decision of 
Court, sec. 529. 
with original proceedings, of copy of 
. . » 
judgment and decree in appeal, sec. 5514. 
Final 
orders passed under section to be, s. 588. 
order for rejecting application for review 
to be, sec. 629. 
Final Appellate Jirisdution ; 
appeal to Queen from decree of Courts of, 
5905. (a). 
Final dectstun ~ - 
explained, sec. 13, Exp. 4. 
suit to be framed so as to afford ground 
for, sec. 42. 
Final decrees - - 
from which appeals lie to Queen, see. §95, 


Final adcterimrmnation— 
of case by Appellate Court, sec. 565. 
Final disposat - 


of suit, summons for, to state accordingly, 
sec. 68, 
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of Court on agreement between parties, 
sces. T50, 157, 

at first hearing on issucs framed, judgment 
Only, Sec. 154. 

en each separate issuc framed, sec. 204. 

of Court on question referred by agreement 
uf parties, sec. 527. 


fue - 


under sec. 170 attachment to cover Costs 
and, see. 168. 

on absconding witness, sec. 170. 

on person neat complying with 
&e., sec. 07 

on pauper for frivolous suit, sec. 412. 

for resisting apprehension cr tor escape, 
fee, 651. 


Itnecs —- 


summons, 


appeal from crders imposing, sec. 58S, (77). 
Itt case 
for appeal to Queen, sec. 595, (c). Goo. 
Lrtness- - 
of new next friend to be shown 
vit, sec. 447. 
of person proposed as 
seu. 450. 
of question submitted to Court for decision, 
sec. 531, (@). 


by attida- 


guardian tor suit, 


Fintig day— 
for hearing appeal, -ec. 552. 
Fore — 
of daw, when acquired by rules as to pro- 
visions relating to suminary on 
negotiable instruments, sec. 538. 
of Jaw, rules of Tigh Court to have, s. 612. 
ef las, rules to have, on publication, sees. 
647, 652. 


Forcign 


SUurtsS 


and native rulers, suits by and against, ane 


by alicus, sces. 430 .£34. 
Foreign countiry—- 
ahen enemy residing a, not to sue in 
British Indian Court, sec 430. 
Foreien courl 
“4 
defined, sec. 2. 
trial by British Indian Courts of sits 


pending in, sec. 12, Exp. 
Forcien cor ts— 
provisions as to commission of, sec. 301. 
Forcign judginent 


defined, sec. 2. 
relied on, effeét of production of sec. 13, 
Exp. 6. 
when no bar to suit in British India, s. 14. 
Forvugy state — 
recognized by Queen or Government of 
India, suits by, sec. 431. 


Kor foceitre— 
by purchaser, of deposit and claim to pro- 
perty, sec. 30d. 


Form 
of list to accompany documents produced, 
pec. Ego. 


of conveyances or endorsement cxecuted 
bx Court, sec. 262. 

of plamrnt tm sumainary suit) on 
mstrument, sec. §32. ; 

ef summons in like suit, see. 532. 

ot appeal trom original decrec, sce. 541. 

cf oabjection by respondent to decree ap- 
pealed against, sce. 561, 

ef decree im appeal effect of agreement as 
to, of parties to appeal, sec. 577. 

of appheation for review, sec. 625. 


negotiable 


hormal documents 
exchided trom record in appeal .to Queen, 
sec. OO2, (1). 
Founs 
fraincd under repealed enactments, con- 
tinucd, sec. 3. 
High Court’s power to frame, see. 
in fourth schedule, use of, sec. 644. 
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Feaatnd -- 


procedure when persou summoned cannot 
be, sec. So. 


rob stuit, neces. 42 —47. 

of plant, effect of defeét my, sec. 53, (e), (7) 

or written statemeuts, sec. 114. 

BPTI 

of issues, sec. 146. : 

and recording of issues in summary suits 
on negotiable instruments, sec. 533- 

by Appellate Court, of issues not framed 
by lower Court, sec. 566. 


effect of foreign judgement obtained by, 
SEC, 14, (7). 

or torce to prevent execution of decree, 
sec, 230 


Fraudulent conecabwent 
transfer or removal of property by insol- 
vent, sees. 357, (4), 359, (0). 
by party to arbitration, setting aside award 
fer, see. 521, (4). 
Fraudulent disposal 
of property by pauper, sec. 407, (4). 
Fraudulent nsert(on-— 
of certified purchaser’s name, saving of 
suits to obtain declaration of, sec. 317. 
Fresh platut-- 
when not precluded by rejection, sec. 56. 
Fresh sccuritiv— 
call upon defendant to furnish, sec. 480. 
Frosh sitit - 
when fiirst suit dismissed, sec. 99. 
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Fresh sait- -(continued). 
barred by decree against plaintiff by de- 
fault, sec. 103. 
on same cause of action not allowed in case 
of abateinent or dismissal, sec. 371. 
when barred, sec. 373. 
withdrawal with liberty to bring, sec. 373. 
lyvesh situsntous-— 
issue of, sec. TOO, (4). 
Frytvolous 
* P ; 
or vexatious suit, punishment of pauper mn 
case of, sce. 412. 
Further paywyiernt 
for translating, transcribing &c., in case of 
appeal to Queen, sec. 605. 
Further security 
in case Of appeal to Queen, secs. 605, 609. 
Gerrtaneness 
of documents, power to demand adinission 
otf, sec. 128, 
Gift— 
prohibition of receiving attached immove- 
able property by, sec. 27 4. 


Goods 


liable to attachment, sec. 266. 
Goverstiriient{— 


defined, sec. 2. 

saving of rights of, sec. 295. 

debts duce or liabilities incurred to, sec. 325. 

payment of debts, fines and penalties due 
by insolvents to, sec. 356, (0). 

costs recoverable by, when pauper suc- 
ceeds in suit, sec. 41t. 

or public officers, suits by or against, secs. 


416 —-429. 
appearances, acts, and apphcations for, sec. 
417. 


security not to be required from, sec. 547. 
Governiuicnt Advocate 
powers of, as to suits relating t6 charities, 
sec. 5309. 
Goveriintent cleent-— 
in foreign territory where defendant re- 
sides, service of summons through, s.go 
Government Officer-— 
attachment of property in custody of, sec. 
272. 
Govermmenl Pleader-— 
defined, sec. 2. 
dispaupering on motion of, sec. 414. 
the agent of Government to receive pro- 
céss, sec. 4g. 
suit against public officer how to proceed 
in absence of appearance by, sec. 427. 
Government revente 
due for Jand in suit, effect of non-payment 
of, sec, 501. 
Government Securities - 
liable ty attachment, sec. 266 


Governor-General in Council— 


remission of postage or registering fee, or 
prescription of Court fees, with sanction 
of, sec. QS. 

service of suminons by Courts beyond Bri- 
ish India established by authority of, 
sec, 650A. 

service of summons by such Courts to 
which law has been applied by, s. 650 A. 

power of, to cancel notification, sec. 650A. 

Grant 

of relief, in respect of property of charity, 
sev. 559- 

of application for review, sec. 626. 


Ground -— 


common to all, reversal, on appeal by one 
or more of several phuntiffs or defend- 
ants, of decree proceeding on, sec. 544. 

of decree appealed against being wholly 
different from that on which Appellate 
Court proceeds, sec, 565. 

of objection, setting forth in appeal, of er- 
ror, &c., as a, sec. 591. 

of appeal common to appeNant and appli- 
cant for review, sec. 623. 

for review, of effect of absence of sufficient, 
sec. 620. 

of discovery of new matter or evidence, 
grant of review on, sec. 626, (6). 


Grounds 


of objection to produce document, to be 
stated, sec. 1209. 

of nomination of receiver by subordinate 
Judge, sec. 505. 

for setting aside award, sec. 521. 

of objection to decree to be stated, s. 541. 

of objection to decree not stated in memo- 
randum of appenl hearing on, sec. 542. 

demded against respondent in lower court 
support of decree by him on, sec. 561. 

of second appeal, secs. 584, (@7)— (c), 585. 

of appeal to Oucen to be stated, sec. 600. 

of objection application for review, s. 629. 

Guardian 

of Mahomedan minor, plaint in suit of, sec. 
50, Ill. (e). 

of person or property, within meaning of 
Indian Majority Act, 1875, sec. 3, who 
Is not, sec. 4.43. 

for suit, application for order fur appoint- 
ment of, sec. 456. 

Guardian ad litem 


applications for minor to be by next friend 

or, sec. 44). 
Head 

of office in which defendant public officer 
is cnployed,service of summons through, 
sec. 422. 

or superior officer of office in which mili- 
tary man ip staff employ is serving, sig- 
nature in presence of, of authority to 
sae and defend, sec. 465. 


INDEX. 


Hearing— 


on day fixed in summons for defendant’s 
appearance, sec. 96. 

receiving written statement after first, secs. 
II, 112. 

examination at first, secs. 117, 118. 

documentary evidence to be in readiness 
at first, sec. 138. 

disposal of suit at first, secs. 152—155. 

when to be continued from day to day, sec. 
156. 

of suit, provisions relating to, ss. 179, 180. 

of judgment-debtor and  decree-holder, 
against order setting aside sale, sec. 313. 

of application to be declared insolvent, sec. 
350. 

of application to suc as paupcr, sec. 409. 

of interpleader suit, procedure at first, sec. 
473- : 

and disposal of case subimitted to Court by 
agreement, sec. 531. 

on grounds not stated in memorandum of 
appeal, sec. 542. 

of appellant on his appearance, sec. 551. 

of appeal, fixing day for, sec. 552. 

parties or pleaders before pronouncing 
judgment, sec. 571. 

of suit or appeal, reference to High Court 
in case of doubt as to question arising 
before or during, sec. 617. 

of parties by High Court in case of refer- 
ence, sec. 619. 

opposite party on application for review, 
sec. 626 (a). 

of application for review, sec. 627. 

of restored application for review, sec. 629. 


Hlearsay-— 


effect of including matters of, in affidavits, 
sec. 196. 


LTetr— 


or representative, being a minor, of deceas- 
ed judgment-debtor, against whom en- 
forcement of decree is applied for, guar- 
dian for suit of, sec. 460. 

fligh Court — 


procedure where Courts in which suit may 
be instituted are under different Appel- 
late Courts but subordinate to same, sec. 
23. 

power of, to withdraw and try or transfer 
suit, sec. 25. 

to prescribe form of list of documents, sec. 
140. 

scale of expenses of witnesses in Court 
subordinate to, sec. 160. 

execution by, of decree sent by other Court, 
sec. 227. 

form of conveyance or endorsement by 
Court, prescribed by, sec. 262. 

to make rules for conducting sales of pro- 
perty, sec. 287. 

summons in summary suit on negotiable 
instrument to be in form prescribed by, 
sec. 532. 


High Conrt—(continued), 


costs accordimg to rule by, sec. 532. 

having jurisdiction, institution in, of suit 
relating to public charity, sec. 539. 

may make rules as to reference of appeal 
to other Judges, when those hearing it 
differ, sec. 575. 

second appeals to, sec. 554. 

appeal to, from orders in insolvency mat- 
ter, sec. 589. 

appeal to, from other orders, ser. 589. 

bar to appeal to Queen from certain judg- 
ments of Judges of, sec. 597. 

appeal to, from order refusing certificate 
to applicant for leave to appeal to Queen, 
sec. 601. 

power of, to make rules, sec. 612. 

rules to have force of law in, sec. 612. 

in provisions relating to appeals to Queen, 
includes Recorder of Rangoon, sec. 614. 

rules and restrictions as to appeals to 
Queen applied to decisions of, sec. 615. 

references to, and revisions by, secs. 617 
-- 622. 

power of, to call for record of non-appeal- 
able case, sec. 622. 

application for review of judgment of, sec. 
624. 

bar to interference with powcr of, to make 
rule as to Advocates, &c., sec. 635. 

service of process by persons authorized 
by rule of, sec. 636. 

who may serve process of, sec. 636. 

may by rule declare what are non-judicial 
and quasi-judicial acts, sec. 637. 

in appellate jurisdiction, enactment not 
applving to, sec. 638. 

in insolvent jurisdiction, code not to affect, 
sec, 638. 

in original civil jurisdiction, provisions 
which do not apply to, sec. 638. 

power of, to frame forms and to make as 
to books, &c., to be kept, sec. 639. 

list of persons exempted from personal ap- 
pearances to be kept in, sec. 641. 

use of forms subject to power conferred 
on, by statute, sec. 644. 

language of Court subordinate to, s. 645. 

may make rules for admission of affidavits 
in misceHNancous proceedings, sec. 647. 

power of, to make subsidiary rules, sec. 


652. 


High Courts 


procedure where Courts in any of which 
suit may be brought are subordinate to 
different, sec. 24. 

invested with powcrs as to receivers, sec. 


in presidency towns, provisions as to suits 
on negotiable instruments applied to, 
sec. 538, (a). 

appeals to Queen from final decrees of, 
sec. 595, (@), (6). 

legalization of existing rules of, relating to 
appeals to Queen, sec. 613. 


INDE X. 


Flotlder— 
of decree soyght to be attached, notice to, 
SEC, 273 
Hour—-. 


judgment-debtor may be arrested at any, 
sec. 336. 
Fouse-— 
of defendant, fixing copy of summons on, 
secs. So, 82. 
of witness absconding, fixing copy of pro- 
clamation to, sec. 168. 
or building, seizure of property in, s. 271. 
hot to be entered after sunset or before 
sunrise for arrest in execution, s. 336. 
Flouses — 
liable to attachment, sec 266. 
Hundts 
joinder of parties to, liable on same con- 
tract, sec. 29. 
liable to attachment, sec. 266. 
Fiusband — 
of female party, execution against jointly 
with wite, sec. 369. 
of female party, issue of execution on ap- 
plication of, sec. 359. 
of married administratrix or executrix not 
to join, sec. 439. 
Immediate cxamiiation— 
of witness, scc. 192. 
Imunediate exeetttionu— 
of limited decree for money, sec. 256. 
Lmmoveable property-— 
of which no part is situated within juris- 
diction of Court sued in, sec. 57, (%). 
and mesne profits, decree in suit for, sec. 
212. 
liable to attachment, sec. 266. 


attachment of, sec. 274. 
rujes as to execution sales of, secs. 304 


power of Collector in executing money- 
decrees in satisfaction of which Court 
has ordered sale of, sec. 322. 

sold in execution, obstruction of purchaser 
of, sec. 334. 

in British India, requiring 
eosts from non-resident 
possessing, sec. 380. 

of foreign prince or chief, sec. 433, (c). 


security for 
plaintiff not 


Isiperfectton-— 
of, 


in form of award, correction in = case 
sec. 518, (4). 
Implenients — 
of husbandry not liable to attachment, sec. 


266, (0). 
Impoundtiig - 


documents, power of Court as to, sec. 143. 
moveable property in dispute pending ap- 
peal to Queen, sec. 608, (a). 
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Imprtsonument— 
statement as to, in application for execu- 


tion, sec. 235, (sf). 
enforcement of decree by, secs. 254, 259, 
260. 
Imiprovement— 
of property in suit by receiver, sec. 503. 
Ineability-— 
of judge to make memorandum of evidence, 
sec. 190. 
Inadsnissible document— 
bar to use of, in evidence, sec. 137. 
Incapable -- 
of execution, 
520, (4). 
Incidental proceedings 
Tnconipeteney -— 


effect of award being, sec. 


secs. 361 to 400. 


of judgment-debtor or his representative to 

mortgage, charge, or alienate, sec. 323. 
Lncwumbrancer— 

continuance of attachment subject to claim 
of, sec. 282. 


Ineunibrances — 
on property for sale to be stated, sec. 287, 
(c). 
Inde finiterness— 
in award, effect of, sec. 50, (6). 
Indemuity -- 
by plaintiff in suit on lost instrument, s. 61. 
of judges and public officers for errors, 
&c., in sale proclamation, sec. 288. 
suit by stake-holder to obtain, sec. 4:70. 


Tadian Evidence Act— 


bar to use as evidence of document inad- 
missible under, sec. 137. 

applied, sec. 148. 

application of provisions of, to strangers to 
suit, sec. 17T. , 

examination of recalled witness subject to 
provisions of, sec. 193. 


Indian Ltmittationu Act— 
section 25 apphed, sec. 32. 
TIndtau Penal Cade--— 


saving of penalty incurred under, secs. 330, 


331. 


procedure as to certain offences under, sec. 


Information — 


and aid, holder of attached decree bound 
to give, sec. 273. 

of cause of non-service of process, sec. 468. 

powers of Court to order measures for 
obtaining, sec. 499, (c). 

failure to make award in time for want of, 
sec. 514. 

of arrest or attachment of person or pro- 
perty outside Courts district, sec. 648. 
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Injury— 
caused by irregularity in execution sale, 
right to sue tor compensation for, s. 298. 
resulting from irregularity in sale, sec. 311. 
Laquiries— 
in administration-suit, sec. 213. 
Inquiry — 
into claim to set off, sec. IIT. 
as to propriety of interrogatories with re- 
ference to costs, sec. 123. 
as to agreement by parties to accept deci- 
sion of Court on matter in dispute, sec. 
151. 
as to mesne profits in dispute in suits, sec. 
272. 
in case 
sioner’s proceeding, 
further, sec. 395. 
into pauperism of applicant for leave to 
appeal, sec. 593. 
Insolvency matters — 
appeal from orders as to, sec. 588, (74). 


commis- 
order 


of dissatisfaction with 
Court may 


Insolvent— 
application of rules as to estates of persons 
adjudged, sec. 213. 
application of person arrested in execution 
of money decree to be declared an, sec. 


Insolacnt Court— 


code not to apply to High Court Judge in 
exercise of jurisdiction as an, sec. 638. 
Insolvent judgment-debtors —- 
provisions relating to, secs. 344- 360. 
Instalments— 
decree for money may direct payment by, 
sec. 40. 
grant of repeated application for exccution 
of decree for money or delivery of pro- 
perty by, sec. 230, (4). 
Institution — 
of suits, place of, secs. 15 -- 25. 
of suits, provisions relating to, secs, 48--- 
63. 
of suit, transfer by judgment-debtor after, 
of property sold in execution, sec. 332. 
of suit, by foreign state, sec. 433, (a). 
of suits on negotiable instrument, sec. 532. 
of suit relating to public charities, s. 539. 
of suits, Appellate Courts have powers of 
Courts of original jurisdiction in respect 
of, sec. 582. 


Instructions——- 


and proceeding to be furnished to com- 
missioner for examination of accounts, 
sec. 395. 

to Government pleader, time to be allowed 
for, sec. 420. 


Instrumernts— 


in writing relating to property in suit exe- 
cution of, by receiver, sec. 503. 


w 


INDE X. 


Insufficient evidence - 


procedure when Appellate Court cannot 
determine, issue or question by reason 
of, sec. 506. 


Insufficient grounds-— 


arrest on attachnicnt on, sec. 491. 
compensation to defendant for injunction 


on, SCC. 497. 
Insufficient payment — 


. 
into Court on account of expenses of wit- 
nesses, procedure in case of, sec. 162. 


fattrvest 


in snbject-matter to be shown in plaint of 
suitor as representative, sec. 50. 

of detendant mm subjeét matter to be in 
plaint, sec. 50. 

ob rent or mesne profits payment of which 
in decreed, sec. 211. 

on costs, sec. 222. 

of persons not joining in application for 
execution of decree in favour of several, 
protection of, sec. 231. 

statement as to in application for execu- 
tion, sec. 235, (2). 

payable in respect of subject-matter of 
suit, decision by Court executing de- 
cree, of question regarding, sec. 244, (0). 

or dividend payable on property to be: at- 
tached, sec. 272. 

in estate paying revenue to Government, 
proclamation in case of sale of, sec. 287, 
(o). 

or debt sold in execution, 
order as to, sec. 301. 

or dividend on negotiable instrument or 
share sold in execution, realization of, 
by Court, sec. 302. 

In property sold, setting aside sale on 
ground of judgment-debtor having no 
saleable, secs. 313-—-315. 

on purchase-moncey, sec. 315. 

on judgment-debts, secs. 322—324. 

on suuis deposited in Court in satisfaction, 
sce. 375. 

adverse to minor, absence of, to be shown, 
HCC. 447. 

adverse to minor, in matter in suit, secs. 
456, 457- 

of plaintiffin interpicader suit, statement 
as to, in plaint, sce. 471, (@). 

inland or tenure in suit sale of which is 

ordered for non-payment of revenue or 

rent, sec. 501. 

amount awarded against defaulter in 
respect of revenue or rent of land or 

tenure in suit, sec. 501. 

in question submitted by agreement for 
decision of Court, sec. 531, (8). 

on amount of decree in summary suit on 
negotiable instrument, sec. 532. 

in result of appeal joining, as respondent, 
of party to original suit who has an, sec. 


559. 


prohibitory 


on 


INDEX. 


Interference-— 
with power of High Court to make rules 
as to advocates, attorneys and vakils, 
sec. 635. 
Interlocutory Applications — 
affidavits on, sec. 196. 
Interlocutory Orders— secs. 492 --502. 
International Law —- 
effect of foreign judgment founded on, in- 
correct view of, sec. 14, (0). 
Inter pleadpr- 
provisions relating to, secs. 470—476. 
Interpleader suits— 
appeal from orders as to, sec. 583, (g-) 
Interpretation. — 
of deposition to witness, sec. 183. 
Interrogatories -- 
power to deliver, sec. 121. 
in examination by commission, sec. 383. 
Intervention- - 
of Court filing of awards on matters ar- 
bitrated on without, sec. 525. 
itestate Jurtsarctron— - 
of High Court, service of process issued 
in exercise of, sec. 636. 
‘Invertory— 


of property of judgment-debtor 
possession, sec. 236. 

Court to ascertain whether application 
for exccution is accompanied by, s. 275. 


not in his 


Investigation — 


of claims to attached property and objec- 
tions to attachment, secs. 278, 279, 285. 

of complaint of obstruction to execution, 
sec, 328. 

of claim to property sold in 
SCCS. 331, 332, 335- 

on application for order for 
detendant, secs. 4.78, 454. 

by arbitrators, punishment of default du- 
ring, sec. 513. 

of suit on merits under order of remand, 
sec. 562. 

of certain offences committed in case pend- 
ing before Civi] Court, sec. 643. 


exccution, 


security from 


Investigations- - 
issue of commission for local, ss. 392, 393. 
Lnvestment - 


of other Courts with jurisdiction of Dis- 
trict Courts as to insolvents, sec. 360. 


Irregularity— 
in execution sale of immoveable property, 
effect of, sec. 298. 
Irrelevant— 


or unnecessary interrogatories, power to 
refuse to answer, sec. 125. 
Issue— 
of summons, secs. 64---71. 
H 
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Issue—(continued). 


or question on which right to discovery 
depends determination of, sec. 135. 

of law or usage, second appeal on ground 
of decision failing to determine material, 
sec. 584, (6). 

of execution on failure by appellant to 
give further security, sec. 609. 

of execution barred pending reference to 
High Court, sec. 618. 

Issues — 

application for staying proceedings before 
settlement of sec. 20. 

summons only for settlement of, to declare 
accordingly, sec. 68. 

adjournment after framing and recording, 
sec. 155. 

framed statement on e ach of several, sec. 
204. 


» to be tried on re-admission of suit in lower 


Court, power of Appellate Court to 
direét as to, sec. 562. 


Jagirdars — 
and others exercising jurisdiction under 
Bombay Regulation XITI of 1830, and 


Act XV of 1840, sec. 7. 
Jatl— 
service on defendant, sec. 87. 
out of district In which suit instituted, ser- 
vice of summons in, sec. 88. 
commitment to, of persons 
execution, Sec. 330. 
commitment to, of arrested debtor failing 
to apply to be declared insolvent, s. 336. 
commitment to, of applicant to be declared 
insolvent, sec. 3409. 
Jewels -- 
deposited with agent and claimed by third 
person as wrongfully obtained from him, 
interpleader suit in case of, sec. 4.74, Ti. 
(a). 
deposited with agent and then placed as 
security for debt, interpleader suit in 
case of dispute as to discharge of debt, 
sec. 474, Til. (8). 
Jotwnder — 
of parties Jiable on same contract, sec. 29. 
of claims with suit for recovery of land, 
sec. 44. Exp. (@). 
of executors and administrators, sec. 438. 
Jotnt decree-holder — 


application by, for execution of decree for 
benefit of all, sec. 231. 
Judge - 
defined, sec. 2. 
tu attest amendment of plaint, secs. 47, 53. 
to sign summuons, sec. 63. 
to sign amendment in written statement, 


obstructing 


sec. 116. 
to record substance of oral examination, 
sec. 119. 


allowance by, of further time for filing 
answer, sec. 126. 


IND 


Judge—(continued). 

receiving documents after first hearing, to 
record reasons, sec. 139 

endorsement by, on admitted documents, 
sec. 141. 

to sign endorsement on rejected document, 
sec. 142. 

to record reasons for adjournment, sec. 156. 

to write and sign with his own hand me- 
morandum of substance of evidence, sec. 
189. 

dying or removed before close of suit, deal- 
ing with evidence taken by, sec. 191. 

to attest amendment of memorandum of 
appeal, sec. 543. 

unable to write English, language of judg- 
iment of, sec. 572. 

to sign translation of judgment, sec. 573. 

to date and sign judgment in appeal, sec. 
574. ‘ 

who delivered judgment to be ordinarily 
applied to for review, sec. 62.4. 

to record reasons for grant of review, sec. 
626. 

what acts required to be done by, may bc 
done by registrar or other officer, sec. 


exemption of, from arrest, sec. 642. 


Judges — 
from whose judgments appeal to Queen is 
barred, sec. 597. 
to hear application for review, sec. 627. 
Judginent— 
defined, sec. 2. 
for one or more of plaintiff joined, sec. 26. 
against one or more of several defendants, 
sec. 28. 
on original and cross-claim in case of set- 
off, sec. ILI. : 
on issue submitted to Court by agreement 
between parties, sec. 151. 
at first hearing, sec. 152. 
against one of several defendants, who is 
: not at issue with plaintiff, sec. 153. 
on findng at first hearing on issues framed, 
sec. 154. 
in case of either party failing to produce 
evidence, sec. 155. 
and decree provisions relating to, sees. 198 
—217. 
accordance of decree with, secs. 205, 206. 
to direct by whom costs to be paid, sec. 219. 
on full satisfaction of plaintiffs claim by 
deposit in Court, sec. 379. 
arrest before, secs. 477-—-482. 
application for injunction before or after, 
sec. 493.- 
against plaintiff suing out injunction, com- 
pensation to defendant in case of, s. 497. 
application of order of reference to urbit- 
ration before, sec. 506. 
according to award of arbitrators or opi- 
nion of Court, sec. 522. 
on case submitted to Court by agreement, 
sec. 531. 


E X. 


Judgment —(continued). 


against respondent in appeal heard cx-7 
sec. 560. 

procedure when evidence cn record suffi- 
cient to enable Appellate Court to pro- 
nounce, sec. 565, (d). 

production of document or examination of 
witness required to enable Appellate 
Court to pronounce, sec. 568, (0). 

in appeal, secs. 571 - 578. 

what may be directed in, sec. 577. 

against which pauper applies for leave to 
appeal, sec. 592. 

and order included in decree, sec. 594. 

of High Court on question referred, secs. 

- 618, 619. 

review of, secs. 623—630. 

on referencé from Smaijl Cause Court, re- 
view of, sec. 623, (c). 

Judyenient-dcbtor —- 

defined, sec. 2. 

order on application of, a» to terms of pay- 
ment of instalments decreed, sec. 2To. 

preventing execution of decree by fraud or 
force, sec. 230. 

notice to, of application for execution of 
assigned decree, sec. 232. 

application by, for stay of execution, sec. 
239. 

may apply for order on decree-holder to 
certify satisfaction of decree, sec. 258. 

property of, liable to attachment, sec. 266, 

procedure on obstruction by, or at instiga- 
tion of, secs. 329, 330. 

exemption of, from payments, sec. 347. 

guardian of minor heir or representative 
of, sec. 460. 

stay of sale of immovcable property, on 
application of, sec. 546. 

J udgricnt-debts- -- 

of original assignor of one of cross-decrces, 
sec. 246, Exp. 2. 

procedure when they can be satisfied with- 
out sale of whole of property ordered to 
be sold, sec. 322. 

not being discharged on expiry of lease or 
inanagement, procedure on, sec. 324. 


JSudg 
from which appeal to Queen is barred, see. 
~ 
597. 
Judicial Notice—- 
of non-recognition of foreign state, sec. 431. 
JSudiial Officers -- 
exemption of, from arrest, sec. 642. 
Judicial Pracecdings— 
persons authorized to act for Government 
in, sec. 417. 
Judicial Process— 


for arrest sale of property or payment of 
money, rules applied to all, sec. 649. 
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Surisdiction-— 

not otherwise conferred not given by Code, 
sec. 6. 

of Courts, provisions relating to, secs. 10 

14. 

effect of proving want of, in case of foreign 
judgment, sec. 13, Exp. 6. 

recognized agents of parties residing out 


of, sec. 371, (a). ° 
i cases where causes of action are joined, 
nee. 45 


of Court receiving plaint, cffeét of no part 
of property in suit being within, sec. 57, 
(4.) 

effect of cause of action not arising within, 
sec. 57, (c.) 

of other Court, service of summons on de- 
fendant residing in, and having no agent, 
sec. 85. 

residence within and without, in relation 
to obligation to attend in person, sec. 176. 

examination of witness about to leave, sec. 
192. 

want of, no bar to exercise of power as to 
COSLS, SEC. 220. 

of Court sending decree for execution, proof 
of, sec. 225. 

reading: of deposition as evidence when 
maker is out of, sec. 390, (a.) 

as to agreements by parties to submit case 
to Court, sec. 529. 

of Court, parties submitting case by agree- 
ment to be subject to, sec. 530. 

as to suit relating to public charity, sec. 539. 

original or Appellate Court exercising, may 
SUMMON USSESSOrS, SEU. 45, (a) 


Karachi -— 
provisions as to suits on negotiable lustru- 
ments applied to Court of Judge of; sec. 


538, (4.) 


affidavits limited to facéts provable by per- 
sonal, sec. 1TQ6. 

of suitor, review of judgment on discovery 
of matter or evidence not previously 
within, sec. 623. 

Land - 

provision for payment of rent or mesne 
profits in decree made in suit for, ». 217. 

registered in Collectorate, application four 
attachment of, sec. 235. 

publication of prohibitory order respecting 
revenue paying, sec. 274. 

stay of public sale of, on representation of 
Collector, sec. 326. 

paving revenue to Government or of which 
revenue has been assigned or redeemed, 
appointment of Collector to be recciver 
of, sec. 504. 

Landlord— 
and tenant, saving of law relating to, sec. 4. 


Lands-— 
liable to attachment, sec. 266. 


Language— 
of plaint, sec. 49. 
of judgment, sec. 200. 
of proclamation of sale, sec. 287. 
ot notice to decree-holder, sec. 323. 
of Court, sees. 572, 573- 
of judginent in appeal, sec. 572. 
of Courts subordinate to High Court, sec. 
645. 
Law 
rules to have force of, sec. 327. 
sending dishonest insolvent to Magistrate 
to be dealt with according to, sec. 359. 
relating to lunatics, sec. 463. 
exception of express provision as to appeal 
made by other, sec. 540. 
second appeal on ground of decision being 
contrary to, sec. 584, (a). 
Lawfil cxcnuse 
defined, sec. 174, Exp. 
Lease-- 
Postponement of sale to enable debtor to 
raise amount of decree by, sec. 305. 
in perpetuity or for a term, power to raise 
amount of judgment-debts by, sec. 322, 
(ce). 
on farm, power to raise amount of judg- 
ment-debts by, sec. 322, (4). 
Leave of Court— 


for suing within jurisdiction in which all 
defendants do not reside, sec. 17. 

to revoke appointment of pleader, sec. 39. 

to omit some of several remedies, sec. 43. 

to join claim with suit as to lind, sec. 44, 
rule (ez). 

to amend statements, sec. 58. 

to admit document not produced with 
plaint, sec. 63. 

to put in statement of set-off after first 
hearing, sec. III. 

to written statements answering those cal- 
Jed for, sec, 112. 

to deliver interrogatories, sec. 121. 

to adjournment of sale, sec. 291. 

to purchase by decree-houlder, sec. 294. 

for exccution against husband also, of de- 
cree against wife, sec. 369. 

for issue, on application of husband, of 
exceution of decree in favour of wife, 
sec. 369. 

for continuance of suit against assignee of 
interest passing pending suit, sec. 372. 

to withdraw from suit or abandon part of 
Claim, sec. 373. 

effect of withdrawal or abandonment with- 
out, sec, 373. 

to proceed, application for, by late minor, 
see, 451. 

for reccipt of money or thing, before de- 
cree, by next friend or guardian, sec. 
461. 

to compromise by next friend or guardian, 
SEU, 462. 

effect of compromise without, sec. 462. 
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Leave of Court—(continued). 


for defendant to appear in and defend suit 
on negotiable instrument, secs. 532-— 
534. 

to urge grounds other than in memoran- 
dum, sec. 542. 

to sue or appeal as pauper in Court against 
whose decree appeal is made, inquiry 
into pauperism in case of, sec. 593. 

Leaving — 


jurisdiction, issue of commission in case of 
persons, sec. 386. 
British India to avoid execution, secs. 477, 
478. 
jurisdiction to avoid or delay plaintiff, secs. 
477 (a), & (6), 478, 483. 
Legalizatiou— 
of existing rules of High Courts relating to 
appeals to Queen, sec. 613. 
Legal Representative— 
who may be treated as, sec. 363, Exp. 
of deceased one or several defendants, o” 
of sole or sole surviving defendant, sec. 
368. 
setting aside abatement or dismissal on 
application of, sec. 371. 
Legatce— 
plaint in suit by, against debtor to estate, 
where there is an executor, sec. 50, 1. 
Letter— 
substitution of, for summons, sec. gI. 
covering summons for corporation or com- 
pany, sec. 436, (0). 
Levy-— 
by attachment and sale of property, of sum 
required for expenses of witnesses, sec. 
162. 
Liabilities— 
of receiver, sec. 503. 
Liability— 
of defendant to be shown in plaint, sec. 50. 
in question, decision by Court as to, under 
agreement between parties, sec. 150. 
of representative of deceased judgment- 
debtor, sec. 234. 
Libel— 
abatement of suit for, on death of plaintiff, 
sec. 361, Ill. (¢.) 
bar of pauper suit for, sec. 402. 


License—— 


effect of resident in foreign country at war 
with Great Britain, carrying on business 
without, sec. 430, Exp. 

Lien— 

of pleader in case of set-off, saving of, sec. 
Tit. 

of pleader on amount decreed, for costs 
due, sec. 221. 

continuance of attachment 


of propert 
found subject to, sec. 282. . 


Liceu-—(continued). 
delivery of property sold in exccution, to 
which judgment-debtor‘is entitled sub- 
ject to, sec. 300. 
Limett 
to duration of attachment, secs. 259, 260, 
268. 


to imprisonment in execution of decree, 
sec. 342.° 
to imprisonment on failure to furnish secu- 
rity, sec 481. ' 
to award of compensation, sec. 491. 
to award of compensation for groundless 
injunction, sec. 497. 
to remand, sec. 564. 
Linittation-—- 
of grant of repeated application for execu- 
tion, sec. 230. 
of proceedings for enforcement of decrec, 
sec. 230. 
Linivtation Law — 
fresh suit subject to, sec. gg. 
applies to “fresh suit brought after with- 
drawal of first, sec. 374. 
List— 
of documents relied 
59. 
to accompany documents produced for ad- 
Mission, sec. 140. 
of persons cxempted from personal appear- 
ances, sec. 641. 
Lithographed— 


included in [Vritten, sec. 2. 


on as evidence, sec. 


Litigation — 
suit to be framed so as to prevent further, 
sec. 42. 


Local Gover ninerut -— 


included in Government, sec. 2. 
power of, to extend parts of Code to Small 
Cause Courts, sec. 8. 
may declare recognized agents in Panjab, 
&ec., sec. 37. 
inay remit postage or registering fee and 
prescribe scale of Court-fees, sec. 95. 
officer appointed by, to exercise powers as 
to suits relating to charities, sec. §39. 
power of, to exempt from personal appear- 
ance, sec. 641. 
power of, declare language of Court, s. 645. 
Local Law- 
as to appointment of guardian or manager 
for minor, sec. 464. 
Loss--- 
likely to result to applicant for stay of exe- 
cution, sec. 545, (@). 
Lost negotiable Instrument— 
decree in suit on, sec. 61. 


Lots-— 


power of Collector to sell property in one 
or more, sec. 321, (a.) 
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Magistrate-— 
dishonest insolvent may be sent to, s. 359. 
exemption ef, from arrest, sec. 642. 
sending to, of persons charged with offence 
in case pending before Civil Court, sec. 
64.3. 
Maintenance ~~ 


and custody of attached livestock and 
moveables, sec. 269. 
Mayortty 
of arbarators, decision according to award 
of, sec. 509, (2). 
bar to appeal to Queen from judgments of 
Judges not amounting to, sec. 597. 
decision on application for review accord- 
ing to opinion of, sec. 628. 
Making - 
memorandum, provision relating to, not 
applicable to High Court, sec. 638. 
wWenagcement -- 
in person or by another, Collector's power 
to raisc amount of judgment-debts by, 
sec. 322, (7). 
by Collector, of certain kinds of Tand, sec. 
50+4- 
Manager—- 
of business of partnership, service of sum- 
Mons on, sec. sec. 74. 
of business of non-resident defendant, 
service of summons on, sec. 76. 
of company, prohibitory order on, sce 30T. 
Marked— 
included in Stgued, sec. 2 
Market valite — 
of property, cominisston for ascertaining, 
SCC. 392. 
Marking -- 
of documents produced for identification, 
seu, 62. 
Married Woman -- 
cannot be guardian for suit, sec. 457. 
Master - 
of ship, or agent, to accept service for his 
owner or charterer, sec. 76. 
Material Objects — 
produced in evidence, 
ta, sec. 145. 
Material Part— 
of case, corrections of judgment as to mat- 
ters not affecting, sec. 202. 
Material Propasition - 
of taét or law, sec. 146. 
Materials - 
of building not Hable 
626, (c). 
Matrinonutal Jurisdiction— 
of High Court, service of process issued in 
exercise of, sec. 637. 


provisions applied 


to attachment, sec. 


Matter ~-- 


at issue, person interested in, may apply 
for appointment of next friend, sec. 449. 

to be referred to arbitration to be stated, 
see. 506. 

referred to. arbitration, dealing with,“ by 
Court, sec. 508. 

not referred, cffect of awarding upon, Sec. 
518, (a.) 

referred to arbitration, being left undeter- 
mined, sec. 520, (@.) 

not referred to arbitration, being deter- 
mined, sec. 520, (ce). : 


Matters--— 


as to which Hligh Court may make rules, 
sec, 612. 


Means-- 


of payment of applicant to be declared in- 
solvent, examination as to, sec. 350. 

of plaintiff being such that he should not 
continue to suc as pauper, dispaupering 
in case of, sec. 414, (0). 


Meworand1i1— 


of documents filed to be endorsed on plaint 
sec. 58. 

when evidence not taken down by Judge, 
sec. 184. 

in appealable cases, secs. 189, 190. 

of evidence at hearing of pauper’s applica- 
tion, sec. 409. 

of appeal from original decrec, sec. 541... 

objections of respondent to decree appeal- 
ed against to be in form of, sec. 561, 

of appeal, provisions relating to, applicd, 
Bec, 567. 

of objections to finding of Tower Court on 
issucs referred to it by Appellate Court, 
sce. 567. 

of appeal to be contained in decrec, s. 579. 

of appeal setting forth error, &e., in certain 
orders in, sce. 591. 

of appeal by pauper, sec. 592. 


Mesue Profits-— 


joinder with certain suits, of claims in 
respect of, sec. 44, rule (@). 

statement of amount claimed in 
sec, 50. 

provision for payment of, in decree made 
in suit for property yielding, sec. 211. 

defined, sec. 211, Exp. 

prior to institution of suit, power to deter- 
nine amount of, or to reserve inquiry as 
to, sec, 212. 

separate suit for, sec. 244. 

decision by Court executing decree, of 
questions regarding, sec. 244, (a), & (b) 

to be subsequently ascertained, attachment 
in case of, sec. 255. 


suit for, 


Messenger --- 


sending letter instead of summons by 
special, sec. 92. 
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Metes-—- 

and bounds to distinguish shares in parti- 

tion, sec. 396. 

Mititary Courts of Request--- 

not affected by Code, sec. 6, (a). 
Military men— 

suits by and against, secs. 465-—-469. 
Ministerial Officer— 

of Court to sign documents filed, sec. 5%. 
Minor son-— 


and heir of member of Hindu joint family, 
survival of cause of action to, iu suit for 
partition, sec. 361, Ill. (c). 


_ 


Minors— 
and persons of unsound mind, suits by and 
against, secs. 440——464. 
Miscellaneous Procecdings 
procedure in, sec. 6.47. 


Misjotuder—- 


of parties not to defeat suit, sec. 31. 
of parties effect of, in regard to plaint, see. 
53, (4). iii. 
Mistake — 


or error apparent on face of record, review 
of judgment in case of, sec. 623. 


Mode— 


of attaching property on 
security, sec. 486. 

of taking additional evidence, sec. 569. 

of taking evidence, sections not applying to 
High Court, so far as relates to, sec. 


6338. 
Modification 


or correction of award, sec 
of decree in appeal, sec. 544. 


failure to give 


- 518. 


of award, appeal from orders as to, sec. 
5388, (2). 
Moicty— 
of salary of public officer or servant of 
railway company not liable to attach- 


ment, sec. 266, (/). 


Monry — 


plaint in suit for, sec. 50. 

order as to interest in decree for, sec. 209. 

second application for execution of decree 
for, sec. 230. 

value of property attached to correspond 
with amount of decree for, sec. 245. 

payable out of property of deceased, exe- 
cution against representatives of decree 
for, sec. 252. 

payable as compensation or cost or alter- 
native to other relief, execution of de- 
cree for, sec. 254. 

immediate execution of limited decree for, 
sec. 256. 

liable to attachment, sec. 266. 

attachment of decree for, sec. 


273- 
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Money— (continued). 


recovery of costs of re-sale under rules for 
execution of decree for, sec. 293. 

re-payment of purchase-money enforceable 
under rules for execution of decrees for, 
nec. 315 

or thing in behalf of minor, receipt of, be- 
fore decrce, by next friend or guardian, 
sec. 461. 

the subject of suit, deposit in Court of, sec. 
502. 

Money-Decrec— 


attachment before judgment to be in man- 
ner provided in case of execution of, sec. 
486. 

investigation of claims to property attach- 
cd before judgment to be in manner pro- 
vided in case of property attached in cxe- 
cution of, sec. 487. 

under appeal stay of sale of 
property order in execution 


546. 


Money-decrecs — 


immoveable 
of, sec. 


transferred, power of Collector as to, sec. 
323: 

procedure of Collector in case of, sec. 323. 

special rules for sale of uncertain interests 
i dand in execution of, sec. 327. 

Mortgage - 

of immoveable property, suits for fore-clo- 
sure and redemption of, where institu- 
ted, sec. 16, (ce). 

continuance of attachment of property sub- 
ject to, sec. 282. 

or charge, execution sale of property free 
from, sev. 295. 

or charge, right of mortgagee or incume- 
brancer as to surplus-proc eeds of pro- 
perty sold subject to, sec. 295. 

postponement of sale to enable debtor to 
raise amount of decree by, sec. 305. 

power to raise amount of judgment debts 
by, sec. 322, (6). 


Mortgagee 


joinder of claims by, to enforce remedies 
under mortgage, sec. 44, rule (a). 


Molton 


withdrawal of suit on Court’s own, sce. 25. 

order for separation of causes of action om 
Court’s own, sec. 45. 

of defendant, dispaupering on, sec. 4.14. 

reference to High Court on Court’s own, 
sec. 617. 

Moveable Property— 

levy of expenses of witnesses 
sec, 162. 

liable to attachment, sec. 266. 

not in possession of judgment-debtor, at- 
tachment of, sec. 268. ; 

rules as to execution sales of, secs. 296—- 


3°93 


by sale of, 
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Moveables— 
execution of decrees for specific, sec. 259. 
Mufassil Couris— 
service of process of, in presidency-towns 
and Rangoon, sec. 86. 
Mufasstl Small Cause Couris— 
chapters and sections applying to, sec. 5. 
Mukhtcars — 
duly certificated may be recognized agents, 
sec. 87, (0). 
Matiny Act-— 
saving of, sec, 266 and 2nd proviso, (0). 
Narie 
of producer to be endorsed on admitted 
documents, sec. 141. 
description and place of abode of plaintiff, 
entry in place of, in suits by Scerctary 
of State, sec. 418. 
to plaintiff to be stated in notice of suit 
against Goveriument or public officers, 
sec, 424. 
Names - 
of appeHant and respondent to be stated 
in decree, sec. 579. 
and residences of persons exempted from 
personal appearance, sec. O41. 
Narrative 
of facts, written statement to be confined 
to, sec. 114. 
evidence in form of, sec. 182. 
not alowed in memoranduin of appeal, sec. 
541. 
Natroe 
and foreign rulers, suits by and against 
and by aliens, secs. 430-—43 4. 
Nattoe state — 
execution of decrees of Courts established 
by Government in, sec. 229. 
Native statcs - 
execution in’ British 
Courts in, see. 43-4. 
Natural Justice 
effect of forcign judgment contrary to, sec. 
14, (¢). 
Neglect- 
or refusal to comply with decree, conse- 
quence of, sec. 261. 


India of decrees of 


Negotiable Instrunients -— 
attachment of, sec. 270. 
rules as to exccution-sales of, sec. 296. 
munmary procedure on, secs. §32-—538. 
New next friend 
application for appointment of, secs. 447, 
448. 
Next frtend 
not to be joined without consent, sec. 32. 
minor to sue by, sec. 440. 
who may act as, sec. 445. 


Next fricnd — (continued). 
notice to, of repudiation of suit by 
plaintiff, late minor, sec. 4.54. 
Nomination — 
of receiver by Court subordinate to dis- 
trict Court, sec. 505. 
of arbitrators, sec. 507. 
of arbitrator on matter referred by agree-~ 
ment between parties, sec. 523. 
Non-appearance ~— 
of appellant, dismissal of appeal on, sec. 
556. 
Non-coniplianee - 
with notice to produce document, effect of, 
sec. 931, 


co- 


Noun-execition — 
of warrant of arrest, sec. 343. 
Non-jotndcr — 
of parties, effect of, in regard to plaint, sec. 
53 (/). 


Nou-fudicial and quasi sudicial acts-— 
power of High Court to declare Wwhat are, 
sec. 637. 
maybe done by Registrar of Court or other 
officer, sec. 637. 
Nou-productiont 
of documents at first hearing, effect of, sec. 
139. 
Nou-Resident— 
defendant, service of summons in case of, 


See. 70. 
Notrecr -- 


of application to transfer suit, secs. 22 —24. 

of withdrawal of suit, sec. 25. 

of institution of suit by one of several par- 
tics m same interest, sec. 30. 

to defendant receiving summons but not in 
time, sce. 100 (ce). 

to defendant of application to set aside 
dismissal, sec. 103. 

of application to set aside cxv-parte decree, 
re. 109. 

through Court, of demand of admission of 
renuineness of documents, sec. 128. 

to produce, for inspection, documents men- 
tioncd in, plaint, written statement or 
affidavit, scc. 131. 

by party called upon document, as to time 
and place of inspection, sec. £32, 

of proclamation for witness out of the way, 
secs. 169, 170. 

to parties as to examination of witness 
having jurisdiétion, sec. 192. 

of delivery ofjudgment on future day, secs. 
198, 199. 

to parties, of proposed amendment of de- 
crec, se. 206. 

of application for execution of assigned de- 
eree, sec, 232, 

to show cause against execution, issue of, 
sev, 2.48. 


I 
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Notice—(continued). 


to surety for performance of decree, of ap- 
plication for execution, sec. 253. 

to judgment-debtor required to execute 
conveyance or endorsement, sec. 261. 

to vecupant of property delivery of which 
is decrecd, sec. 264. 

to withdraw, before entry of sesana, sec. 
271. 


to Court or officer having custody of at- 
tachable property, sec. 272. 

of attachment of decrees other than for 
money, sec. 273. 

to other Court which passed decree for 


money, of attachment thereof under de- 
cree to be executed, sec. 273. 

in case of property sold in execution, which 
is subject to lien, sec. 300. 

to decree-holders by Collector, sec. 323- 

to judgment-debtor or his representative, 
of non-discharge of judgment-debt, sec. 
324. 

of application of insolvent, secs. 347, 3458, 
350. 

of application for order to alter schedule, 
sec. 353. 

to parties in case of assignment, 
interest pending suit, sec. 370. 

to plaintiff, of deposit in Court, sec. 377. 

to opposite party aud to Government plead- 
er, of hearing of pauper’s application for 
Icave to sue, sec. 405. 

to plaintiff, of motion for dispaupering, sec. 


&e., of 


before suit against Secerctary of State or 
public officer, sec. 424. 

of defendant’s application for 
minor’s plaint, sec. 442. 

of applicatiion of co-plaintiff, late minor, 
repudiating suit, sec. 454. 

of application for dismissal of unreasonable 
or improper suit, sec. 455. 

by defendant, to guardian of minor heir or 
representative of deceased judgement- 
debtors, sec. 460. 

to opposite party, of application 
junction, sec. 494. 


removal of 


for in- 


before application for order for sale of 


perishable articles or for detention, &c., 
sec. 500. 

to arbitrators to appoint umpire, sec. 511. 

by arbitrators, that they cannot agrec, sec. 
515, (6). 

of filing of award, sec. 516. 

to show cause against filing of agreement 
to refer to arbitration, sec. 523. 

to show cause against filing of award, sec. 


of filing of agreement by parties to submit 
case to Court, sec. 529. 

of registry of appeal, to Court which pass- 
ed decree, sec. 550. 

to lower Court, of appeal, sec. 550. 

to lower Court, or respondent, confirma- 
tion of decision appealed against, with- 
out, sec. 551. 


Notice —(continued). 


to lower Court, of conformation of its de- 
cision, sec. 551- 

of day fixed for hearing appeal, publication 
and service of, sec. 553- 

effeét of appearance of respondent without, 
sec. 557- 

to respondent not being served owing to 
appeHant not depositing costs, sec. 557. 


by respondent to appellant, of his own 
objection to decree appealed against, 
sec. 561. ‘ 


to parties or pleaders before pronouncing 
judgment, sec. 571. 

of petition for leave to appeal to Queen, 
sec. 600. 

to respondent, of admission of appeal to 
Queen, sec. 603, (+). 

tO opposite party, review 
without, sec. 626, (@). 

to opposite party, of application for re- 
storation of rejected) application for re- 
view, sec. 629. 


not granted 


Wotices—— 
and orders, form and service of, sec. 
of Fligh Court, who may serve, sec. 636. 
Notification - 
of re-sale in default’ of payment of pur- 
chasce-mnoney, sec. 309. ; 
applying to certain Courts, the provisions 


as to summary suits on negotiable in- 
struments, sec. 538. 
eVitinber — 
of suit to be endorsed on admitted docu- 


ments, sec. 14 t. 
of appeal to be stated in decree, sec. 579. 
Nunibering- 
of entries in register of suits, sec. 58. 
of paragraphs in written statements, sec. 
114. 
asa suit of application to file agreement 
to refer to arbitration, sec. 523. 
as a suit, of application to file 
SEC. 525. 
ana suit of filed agreement to submit casc 
to Court, sec. 5209. 
of grounds of objection to decrec, sec. 541. 
Oath - 
examination of serving officer to be on, 
secs. 82, 168. 
of declarant to affidavit, who may admi- 
nister, sec. 197. 
Objection 
to produce documents under order for 
discovery, sec. 129. 
to produce documents called for, sec. 132. 
to discovery or inspection, procedure on, 
sev. 135. 
to judgment at first hearing, proviso as to, 
sec. 154. 
to question, taking down of, sec. 186. 
to execution of decree, offered on notice to 
show cause, sec. 240. 


award, 
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Objection (continued). 


to sale, for irregularity, disallawance or 
allowance of, sec. 312. 
by representative of deccased defendant 
sought to be brought in, sec. 368. 
to legality of award apparent on face of it, 
gec. 520, (c). 
decree, by respondent, on 
appeal, sec. 561. 
Objections - 
instfRution of suits in one of several 
Courts in which it may be brought, secs. 
23, 24. 
to non-joinder = or 
taking, sec. 34. 
to execution of conveyance or endorsement 
ordered by Court, sec. 261. 
to attachment, investigation of, secs, 278, 
279; 285. 
to alteration of schedule, hearing of, sec. 
353: : 
of parties, to continuance of suit against 
assignee to whom interest has passed 
pending suit, sec. 370. 
of parties, to report of commissioners for 
partition, sec. 396. 
to removal of minor’s plaint, hearing of, 
BOC. 442. 
tu finding of lower Court on issues refer- 
red by Appellate Court, sec. 567. 
to draft conveyances or draft endorsements, 
appeal from orders as to, sec. 588, (2). 
to admission of application tor review, sec. 
629. 
Obscrvatiot---- 
power to authorize making of, sec. 499, 


(c). 


to hearing of 


to 


misjoinder, time for 


Obstruction — 
of execution of transmitted decree, sec. 
228. 
to execution, procedure in case of, secs. 
328—335. an! 
to execution of decree, application for 


security to be taken in case of, secs. 497 
483, 454. 
Occupency—— 


of judgment-debtor, delivery of imimo- 
veable property in, sec. 318. 
Offer ce— 
under Penal Code, section 188, sec. 136, 
Offi 11ces-— 
under Penal Code committed in case 


pending before Civil Court, procedure 
as to, sec. 643. 
Office—— 
of pleader, effect of leaving process at, 
sec. 40. 
of Collector, publication 
order, in, sec. 274. 
Officer—- 
of Court, sending summons by, for service 
out of jurisdiction, sec. 85. 
J 


of prohibitory 
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| Offers - (Continued). 


in charge of jail, dclivery to, and service 
by, of summons, secs. 87, 88. 

or member of corporation, service of inter- 
rogatories on, sec. 124. 

of Court, production of document for in- 
spection in presence of, sec. 131. 

to exercise powers as to suits relating to 
charities, sec. 539. 

to attest amendment of memorandum of 
appeal, sec. 543. 

to sign translation of judgment, sec. 573. 

to certify copy of judgment and decree, sec. 
581. 

empowered by Court to complete record 
in appeal to Queen, sec. 602, (2). 

appointed by High Court, acts which may 
be done by, sec. 637. 


Officers - 
concerned in execution sales, not to bid or 
buy, sec. 292. 
of Government, civil and military, issuc of 
commission in case of, sec. 386, (ec). 
in actual service, Who cannot get leave, 
may authorized person to sue or defend 
tor them, sec. 465. 
of district court, arrest and attachment by, 
under process of other Court, scc. 648. 
Ontisston —~ 
to sue, effect of intentional, sec. 43. 
by Jower Court to frame issues or deter- 
mine question of fact, sec. 566. 
Open Court - 
witness to be examined in, sec. 181. 
judgment pronounced in, see. 198. 
judgment to be dated and signed in, sec. 
202. 
judgment in 
sec. 571. 
Operation — 
of law, execution of decree transferred by, 
232; 


appeal to be pronounced in, 


sec. 
Oprnrer 

of Court, statement by arbitrators of case 
for, sec. 517. 

of Court, judginent according to, on special 
ease, sec, 522. 

bar to appeal to Queen from judgment of 

Judges equally divided in, sec.‘ 597. 

of Court making reference to High Court, 
to accompany, sec. 617. 

of majority of Judges, decision according 
to, sec. 628. 

of Judge, statement of case by registrar 
for, sec. 646. 

Opposite Party— 

admission or denial of allegations of, sec. 
117. 

interrogatories for, sec. 121. 

notice to, of application for injunction, sec. 
494. 

notice to, of petition for leave to appeal to 


Queen, sec. 600. 


DE x. 


Opposite Party—(continued). 
review not granted without notice to and 
hearing of, sec. 626, (a). 
notice to, of application to restore rejected 
application for review, sec. 6269. 
Option ~~ 
as to place of suing, sec. 18. 
as to sclection of Court for 
suit, sec. 57, (@). 
Oral Application— 
of decree-holder, order on, for 
exccution, sec. 256. 
Oral Fvidence--- 


production in Appellate Court 
nal, sec. 568. 
Oral Exantnation— 
11S. 


institution of 
immediate 
of additio- 


by Court, see. 
Orally — 


evidence of witnesses 
taken, sec. IS1. 


Order— 


of rejection of plaint, sec. 55. 

for satisfaction of decree to be enforced 
out of proceeds of attached decree, sec. 
a 


for withdrawal of attachment, on payment 
of amount decreed with cost, sec. 275. 

confirming sale objected to for irregularity, 
sec. 312. 

of Court required for release of debtor 
from jail, sec. 341. 

appointing receiver, effect of, sec. 354 

for commission, sec, 384. 

affecting minor, obtained 
friend or guardian, discharge 


in attendance to be 


next 
sec, 


without 


of, 


for reinoval of next friend, sec. 446. 

for discharge of next friend, application 

_ tor, by minor, sec. 451. 

for dismissal of suit or application on elec- 
tion by late minor to abandon, sec. 452. 

for appomntment of guardian for suit, sec. 
456. 

to bring up defendant on application that 
security be taken, sec. 4.78. 

for injunction, discharge, variation or sct- 
ting aside of, sec. 496. 

for sale of perishable articles, &c., sec. 

— 498. 

for detention, preservation, &c., of property 
In suit, sec. 499. ‘ 

for sale of land or tenure for non-payment 
of revenue or rent due, sec. 501. 

for deposit in Court, of money or delivera-~ 
ble article the subject of suit, sec. 502. 

of reference to arbitration, secs. 506, 508. 

of reference to arbitration on application 
in that behalf, sec. 523. 

to file award in arbitration without inter- 
vention of Court, sec. 526. 

for execution of decree, security in case of, 


sec, 546. 


Oivder -(continued). 


for sale of immoveable property in execu- 
tion of money-decree under appeal, stay 
of, see. 546. ° 

of dismissal of appeal not to be passed 
when respondent appears without notice, 
sec. 557. 

of remand by Appcllate Court, sec. 562. 

to be passed in appeal, effect of agreement 
of parties as to, sec. 577. ; 

and judgement included in decree, sec. 594. 

refusing certificate to applicant for leave 
to appeal to Queen, appeal from, sec. 601. 

of Queen in council as to exelusion from 
record in appeal, sec. 602, (1). 

to furnish further security or make further 
pavinent, sec. 605. 

of Queen, appeal stayed not to 
Without, sec. 606 

of Queen, as to Court to which her decree 
is to be sent for enforcement, sec. 610. 

of Court making reference, alteration, can- 
celment or setting aside of, sec. 621. 

on reference, power of Tigh Court to innke, 
sec. 621. 

in case called up for revision, power of 
High Court to make, sec. 622. 

from which appeal is allowed, but bas not 
been preferred, review of judgment in 
case of, sec. 623, (a). 

from which appeal is not allowed, review 
of judgment in case of, sec. 623, (6), 

of restoration of rejected application for 
review, sec, 629. 

of rejection on application 
tinal, sec. 629. 

passed on review, or on application for re- 
view, bar of application for review of, 
sec. 629. 

for re-hearing case on application for res 
view, sec. 630. 

for attachment outside Court’s district, sec. 


proceed 


fur review, 


Orders 


of Court in dealing with claims to property 
sold in execution, have force of decree, 
SLC. 333- 

appeals from, sec. 558 --5OL. 

what Court hear appeals from, see. 589. 

not appealable except as provided, sec. 
591. . 

relating to enforcement of Queen’s order, 
appcal against, sec, 611. 


Ordinary Original Cruil Jurisdiction — 


application of provisions as to summary 
suits on negotiable instruments, = to 
Courts having, sec. 53%, (ec). 

power to order execution of decree by 
High Court, in exercise of, sec. 634. 

of High Court, service of process issued in 
exercise of, sec. 636. 

sections not applying to High Court in 
exercise of, sec. 638. 
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Original Civil Jiurisdution -- 
appeal to Queen from deerces of High 
Court exercising, sec. 595, (0). 
Original Decrees —- 
appeals from, secs. 540— 533. 
Original Proceedings 
in suit, filing with, of copy of judgment 
and decree in appeal, sec. 581. 
Oviginal Dest - 
or appeal, demand of security for costs of, 
sec. 5.49. 


recognized agents in, sces 37. 
Owner - 

Collector managing property under attach- 
INENL May exercise powers of, sec. 522, 
last puta. 

of property in suit, powers of recciver 
equal to those of, sec. 503. 

Panjab - 
recognized agents in, sec. 37. 
Papers -- 


excluded by agreement of parties from re- 


cord in appeal to Queen, sec. 3.2 )5 
Paragraphs-— 
division of statements into, sec. 114. 
Part-—- 


execution of deeree in, sec. 224. 
Particular Cases— 
suit in, secs. 471, 476. 
Particulars -- 
to be contained in plaint, sec. 50. 
omission in plant of necessary, sec. 53. 
inclusion of unnecessary, sec. 53. 
to be stated in applications for execution, 
SCCS. 235, 237. 
Court to ascertain whether application for 
execution contains uccessary, sec. 245. 
Pearties-— 


their appearances, applications and acts, 
seen. 26---41. 

In same interest, suit or defence by one in 
behalf of all, sec. 30. 

who cannot be ordered to appear in person, 
sec. 67. 

appearance of, and consequence of non- 
appearance, secs. 96, 109. 

or pleaders to have documentary evidence 
ready, sec. 138. 

proceedings on agreement of, secs. 527-— 
531. 

to agreement to submit case, to be subject 
to jurisdiction and bound by statements, 
bec, 530. 

to pay costs, statement as to, in decree in 
appeal, sec. 579. 

supply to, of copies of judgment and de- 
cree, sec. 580. 

egclusion from record in appeal to Queen, 


Parhes (continued). 
of papers, inclusion of which is 
asked for by, sec. 602, (2). 
giving to, of authenticated copies of papers 
in suit, in case of appeal to Qucen, sec. 


not 


603, («7). 
to suit, exemption of, from arrest, sec. 
642. 


Partition — 


of immoveable property, saving of local 
law relating: to, sce. 4. 
of immoveable property, suits for, where 
instituted, sec. 16, (4). 
of family property, survival of cause of 
action ino suit for, by member of joint 
Hindu = family under Mitakshara law, 
sec. 361, I. (2). 
commission to make, sec. 396. 
Partner- - , 
in insolvent firm, or his represeutative, not 
entitled to prove in compctition with 
creditors, sec. 352. 
Partners — 
service of suinmons 
Party —- 
may apply for order for discovery, s. 129. 
called upon for document, to give notice of 
place and time of inspection, sec. 132. 
in possession of Jand or tenure the subject 
of suit, effect of non-payment by, of re- 
venue or rent duc, sec. 50T. 
to original suit, having interest in result, 
joining of, as respondent in appeal, sec. 
550. 
not appealing may apply for review of judg- 
ment, sec. O23. 
requiring cvidence of exempted person, 
pavment by, of costs of commission, sec. 
641. 
to cause, SumMMONniNg assessors at request 
of, sec. 645A. 
Patuper-— 
defined, sec. 401, Exp. 
Pauper appeals -- sees. 592, 593- 
Paupers —- 
suit by, secs. 401—4I5. 
Pay— 
and allowances of persons subjedét to na- 
tive articles of war, not liable to attach- 
ment, sec. 266, (7). 


on, sec. 74. 


Payinenuti— 


into Court, of expenses of witnesses, sec. 
160. 

into Court, of cost and fine by absconding 
Witnesses, sec. 170. 

of purchase-money of property subject to 
right of pre-emption in suit, fixing day 
for, sec. 214. 

of money under decree, secs. 257, 258. 

into Court, of attached debt, sec. 268. 

of debt and costs, stay of sale on, sec. 291. 
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Payment?--- (continued). 

fur property other than instruments or 
shares Bold in execution, sec. 297. 

into Court, of subsistence-money before 
arrest, sec. 339. 

into Court, provisions relating to, secs. 376 
—-379. 

to plaintiff, of sum deposited in satisfaction, 
sCC. 377. 

into Court, of Ching claimed in interpleader 
suit, sec. 472. 

by party interested, of revenue or rent for 
non-payment of which land or tenure is 
to be sold, sec. 501. 

by receiver, of balance due froin him, sec. 


into Court, of sum mentioned in suminons, 
§32, 533- 
Pavinents — 
power to exempt judginent-debtor from, 
sec. 347. 
Pecuniary clainis—— 
statement as to, in application of insolvent, 
nec. 345. 
Pendency of appeal - 
increase of security 
during, ssc. 609. 
by other party, application for review cf 
judgment notwithstanding, sec. 623. 
Pending appeal— 


HECS. 


found = inadequate 


security in case of ordcr for exccution of 


decree, sec. 546. 


Pending sutt —- 
of judgment-debtor against decree-holder, 
stay of execution until decision of, sec. 
243. 
Pending suits- - 
provisions as to, sec. 12. 
Perforniance— 
of order of Qucen in pending appeal, secu- 
rity for, see. 608, (6) & (c). 
of decree pending appeal to Queen, secu- 
rity for, sec. 608, (c). 
Perishable articles— 
power to order interim sale of, sec. 498. 
Pernifsston— 
of Government to alien enemies to reside 
in British India, sec. 430. 


Person— 


appearance by party in, sec. 36. 

summons for appearance in, sec. 64, (a), 
66. 

service of summons on defendant in, s. 75. 

consequence of non-attendance of party re- 
quired to appcar in, sec. 107. 

order for appearance of party in, sec. 120. 

what persons bound to attend Court in, sec. 
176. 

presentation of pauper’s application in, sec. 
404. 


Person——(continued). 
interested in minor may apply for appoint- 
ment uf new next friend, sec. 449. 
in certain award may apply tor filing therce- 
of, sec. 525. 
Personal Appearaince- 
of director, &e., of corperation, power to 
require, sec. 436. 
Personal obedicucce — 
place of suing for relief obtainable by, sec. 
16. 
CYTSONS-— 
present in Court may be required to give 
evidence or produce document, sec. 165. 
for whose examination commission may 
issue, sec. 386. 
authorized to aét for Government in judi- 
cial proceeding, sec. 417. 
of unsound mind, provisions applicd to, 
sec. 463. 
clanning through principals or Jand-lords, 
interpleader suits in case of, sec. 474. 
interested in trust for public charity may 
institute suit relating thereto, sec. 539. 
authorized by High Court to serve process, 
nec. 636. 
cinployed by attorneys, process which may 
be served by, sec. 636. 
exempted from arrest, sec. 642. 
required to give evidence or produce docu- 
ments, rules applicd to, sec. O50. 
Petition — 
Court-fee not chargeable on, in 
suit, sec. 410. 
application for leave to appeal to Queen to 
be by, sec. 598. 
application for enforcement 
order to be by, sec. 610. 


pauper 


of Qucen’s 


Place— 

of suing, secs. 15-—25. 

of imprisonment of persons arrested in 
execution, sec. 336. 

of abode of plaintiff to be stated in notice 
of suit against Governinent or public 
officer, sec. 424. 

of residence of respondent, day for hear- 
ing appeal to be fixed with reference to, 
sec. 552. 


Places — 
appointed under repealed enactments, 
continued, sec. 3. 
Placings—- 


party seeking assistance of Court in case 
of appeal to Queen under conditions, 
sec. 608, (d@). 
Plain paper— 
copies of plaint to be on, sec. §8. 
Plaint— 
return of, when proceedings stayed, sec. 20. 
amendment of, where defendant added, 
sec. 33. " 
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Plaint (continued). 


amgndment, of, when some causes of action 
excluded, sec. 47. 

suit to be commenced by presenting, sec. 
45. 

written statements or answers to interro- 
gatories, issues framed on allegation in, 
sec. 147, (b). 

in suit, appheation of pauper to be deemed, 
sec. 410. 

by or for minor, filed without next friend, 
sec, 442. 

in interpleader suit, sec. 471. 

in summary Suit on negotiable instruments, 
sec. §32. 

Plaintiff— 

power to make defendant a, sec. 32. 

or detendant, power to order personal ap- 
pearance of, sec. 66. 

effect of failure of, to pay fee for serving 
SUMMING, SCC. Q7. 

only appearing, procedure in case of, sec. 
100. 

when barred from bringing fresh suit, sec. 
103. 

requiring security for costs from, sec. 380. 

particulars as to, to be stated in) notice of 
suit against Government or public 
officer, sev. 424. 

cannot be guardian for suit, sec. 457- 

my interpleader suit, duty of, as to thing 
claimed, sec. 4.72. 

when entitled to decree in) summary suit 
on negotiable instrument, sec. 532. 

includes appellant, sec. 582. 

Plainitifs 

joining of, sce. 26. 

may authorize any of thetr number to aét, 
sec. 35. 

procedure on non-appearance of some of 
several, sec. 105. 

procedure in case of death of one of seve- 
ral, if cause of action survives, secs. 362, 


Platnuits tn) surtts — 


by Seecrctary of State, sec. 418. 
against Secretary of State, sec. 424. 


Pleader— 


defined, sec. 2. 

summons for appearance by, sec. 64, (4). 

service of interrogatories on, sec. 122. 

of decree-holder, service on, of motice of 
application of insolvent, secs. 347, 350. 

filing minor’s plaint without next friend, 
to pay costs, sec. 442. 

obtaining order affecting minor, to 
costs, sec. 444. 

of minor omitting to apply for appoint- 
ment of new next friend, sec. 449. 

appointment of, to suc and defend for mili- 
tary man, sec. 466, 

application by, for order of reference to 
arbitration, sec. 506 


pay 


Pleades  -Ccontinued). 
of appellant, hearing of, sec. 551. 
of respondent, confirmation of decision of 
lower Court without notice to, sec. 551. 
of respondent, notice to, of day of hearing 
appeal, sec. 553- 
appearances of respondent by, sec. 557: 
of appellant, notice to, of objection by res- 
pondent to decree appealed against, sec. 
561. 
Pleadcrs— 
appearance of parties by, sec. 96. 
of parties in case of reference to High 
Court, hearing of, sec. 619. 
exemption of, from arrest, sec. 642. 
Potits— 
for determination to be contained in judg- 
ment, sees. 203, 57.4, (a). 
on which additional evidence is to be taken 
to be specificd, sec. 570. 
Political peusions - - 
not liable to attachment, sec. 266, (gz ). 
Portion 
of immoeveable property, 
covery of, sec, 207. 
of decee, right to begin where appeal is 
from, sec. 555, Exp. 
Possession-— 
of immoveable property, exception of suit 
for, sec. 47. 
of land the subject of suit, putting party in 
nincdiate, see. 501. 
or custody of property under attachment, 
Court’s power as to removal from, sec. 
503. - nee 
by appellant residing out of British India, 
of property therein, independeut of that 
to which appeal relates, sec. 549. 
Past 
sending summons by, sces. 85, 88, go. 
sending Jetter substituted for summons by, 
bee. O2. 
service of summons on corporation through, 
sec. 436, (a). 
Postage 
of notices, &c., payment of, sec. 95. 


decree for re- 


Postponenient-— 

of hearing when summons not served in 
time, sec. 100, (¢). 

for appearance of party in person, s. 120. 

of one class of issues when both kinds 
arise, sec. 146. 

of further argument or evidence, sec. 154. 

of sale of attached property pending inves- 
tigation of claim thereto, sec. 278. 

of sale to enable judgment-debtor to raise 
amount of decree, sec. 305. 


Power— 
to call for record in non-appealable case, 
sec. 622. 


of High Court to authorize person to ad- 
dress it in behalf of others, sec. 635. 
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Power——(continued). 


of High Court to frame forms and to make 
rules as to books, &c., sec. 639. 
conferred on High Court by statute, use 
of forms subject to, sec. 644. 
Powers— 


of Court in executing transmitted decree, 
sec. 228. 

of Collector as to sale of land in execution, 
sec. 321, 

of commissioners, sec. 398. 

of Court as to interlocutory order, secs. 
498- - 502. 

of receiver of property in suit, sec. 503, (). 

of arbitrators and umpire, sec. 512. 

and duties incident to provisions as to 
summary suits on negotiable instruments, 
sec. 535. 

of Advocate-General as to suits relating to 
charities, by whom excrciseable, sec. 
539. 

of Government Advocate as to suits rela- 
ting to charities, by whom exerciseable, 
sec. 539. 

of Appellate Court in appeals, sec. 582. 

of Court pending appeal to Qucen, sec. 608. 

of High Court in dealing with case refer- 
red, sec. 621. 

Powers-of-attorney— 


from parties out of jurisdiction, persons 
holding, may be agents, sec. 37, (a). 
Precantions— 


agaist removal of attachable property. 
sec, 271, 
Predecessor— 
of Judge, pronouncing judgment of, sec. 
199. 


Pre-estptton ~— 
decree in suit to enforce right of, sec. 214. 
Preference— 
to creditors by insolvent, sec. 351, (ec). 
of creditors in distribution, sec. 356, (cd). 
Preparation — 
examination and certifying of transcript of 
record, High Court’s power to regulate, 
sec. 612. 
Presence— 
of Judge, witnesses to be examined 
secs. 181, 182, 


in, 


Preseitation— 


of pauper’s application, sec. 404. 
of memorandum of appeal from original 
decree, sec. 541. 


Preservatiorn— 

eee of property in suits, 
Presidency Towns — 

service within, of Muffasal Court process, 


sec. 86. 


Presidency Towns- (continued). 
Court to which commission may issue for 
residents in, sec. 386. 
Prevention—— ' 
of attendance of appellant by sufficient 
cause, sec 558. 
of attendance of respondent by sufficient 
cause, sec. 560. 
of appearance of applicant for review, cffect 
of proot of, sec, 629. 


Previous-— e 
applications for exccution, statement as to, 
ner. 235, (7-) 
Principal office of cor poratton— 
sending suinmons in letter directed to, sec. 
4306, (6). 
Principal place-— 
of business of corporation or company, scc. 
17, Exp. 2. 
of business of service 
manaper, sec. 74. 
Printed- 
inchided in written, sec. 2. 


of summions on 


Printing —- 
in India, of copy of record in appeal to 
Queen, sec. 602. 
Priority— 
in respect of property in custody of Court, 
determination of question of, between 
decree-holders and others, sec. 272. 
Private Atienation-— 


of property after attachment, to be void 
sec. 276. 
Pritoate partics—- 
procecding of suit against public officer as 


one between, sec. 427. 
Prize Courts— 


saving of appeals from orders and decrees 
of; sec. 616. 


Procedure -— 


in certain cases under Bombay laws, s. 7. 
on application for execution of decrec, sec. 


of Collector and his subordinates in execu- 
ting decrees, sec. 320. 

in smits on negotiable instruments, s. 537. 

in appeal from decrees, sees. 548---- 554. 

on hearing appeal, sees. 555 -570. 

in appeal from orders, sec. 590. 

on application for admission of pauper ap- 
peal, sec. 592. 

to enforce orders of Queen, sec. 610. 

mocase of certain offences under Penal 
Code, sev. 643. 

in miscellancous proceedings, sec. 647. 

power to make subsidiary rules of, s. 652. 

Proceeding-— 


Court-fee not chargeable on, in ‘pauper 
suit, sec. 4IoO 
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Proreeding-— (continued). 
with suit on failure of arbitration, secs. 
510, 514. 
with case notwithstanding 
High Court, sec. 6158. 
Proceedings--~ 


refercnce to 


for enforcement of decree within three 
years, sec, 230. 
on order of reference to arbitration under 
agreement of partics, sec. 524. 
on ag®cement of partics, secs. 527 ~—531. 
with reference to service of summons to 
defendant to appear and answer, rules 
as to, applied, sec. 553- 
points on which additional evideuce is to 
be taken to be recorded on, sec. 570. 
in Appellate Court or Court whose decrce 
in appealed against, reference to, before 
judgment, sec. 571. 
in High Court, power to frame forms for, 
nce. 639. 
Proceeds — 
of attached property sold, payment of, to 
party entitled, sec. 284. 
of execution-sales, division of, among de- 
cree-holders, sec. 295. 
of property sold in case of disobedience of 
injunction, sec. 493. 
Process - 
of High Court who may serve, sec. 636. 
Prucesses-— 
in cases of arbitration, issue of, sec. 513. 
Proclamation 
in case of witness absconding, sec. 168. 
of decree for delivery of iminoveable pro- 
perty, sec. 264. 
of sales, sec, 287. 
of transfer to purchaser of | immoveable 
property in occupancy of tenant, s. 319. 
Production - 


and delivery of documents sued on, s. 59. 

of shop-books and other books, sec. 62. 

ofdocuments in possession, summons, to 
order, sec. 70. 

of documents, Court’s power to order, sec. 
130. 

of record of other suit, 
shown, sec. 137. 

of documents, puwer to compel, sec. 148. 

of documents, suinmon for, sec. 164. 

of documents, by person present in Court, 
sec. 165. 

of evidence by party having right to begin, 
sec. 179. 

of document, relating to property liable to 
seizure, power to require, sec. 267. 

of additional evidence in Appellate Court, 
sec. 568. 

of document required to enable Appellate 
Court to pronounce judgment, sec. 568, 


necessity Of, to be 


of matter or evidence not previously prac- 
ticable by suitor, sec. 623. 


Production (continued). 


of documents, who may serve High Court 
notice for, sec. 636. 


Prohibitory order. ~ 


attachment by, sec. 265. 

in atachment of other than money-decrees, 
sue. 273. 

in attachment of immoveable property, scc. 

id 27+- ~ ° « 

in case of property sold in execution, and 
in possession of person other than judg- 
ment-debtor, sec. 300. 

in case of debts and shares sold in 
tion, Sec. 301. 

Proltinity-— 
In plaint, sec. 53. 


Cxccue- 


Pronussory Notcs-—- 
joinder of parties liable on same, sec, 29. 
liable to attachment, sec. 266. 


Pronuouncing- —- 


Judgment, time fur, see. 198. 
Judgment in appeal, sec. 571. 


Proof 


of service of summons on defedant not ap- 
pearing, sec. 100, (@). 

of documents aceording to law of evidence, 
before placing on record, sec. 141. 

of service of summons to witness, sec. 166. 

of facts by affidavit, sec. 194. 

Court receiving decree for execution to 
file copices without, sec. 225. 

of service of dratt of conveyance or cndorse- 
ment,sec. 261. 

of payment of debt and costs, stay of sale 
On, SEC. Z2OT. 

of claims against Insolvent, sec. 352. 

of minor plaintifY being: of age, sees. 453, 
454- 

of execution of military man’s authority to 
sue and defend, sec. 465. 

of allegation of discovery of new matter or 
evidence required before grant of review, 
sec. 626, (4). 

of cause for non-appearance at hearing, of 
applicant for review, sec. 629. 


Property— 


in dispute, decision by Court as to, under 
agreement between partics, sec. 150. 

within jurisdiction of Court passing decree, 
sufficient to satisfy it, effect of absence 
of, sec. 223, (4). 

coming into possession, representative of 
deceased judgment-debtor liable to ex- 
tent of, sec. 234. 

of arrested debtor, placing of, in charge of 
receiver, sec, 336. 

statement as to, in application of insolvent, 
sec. 345. 

of discharged insolvent liable to attach- 
ment and sale, sec. 357. 

of deceased, holder of certificate of heir- 


44 


Property— (continued). 
ship obtaining, may be treated as legal 
representative, sec. 366, Exp. 
worth 100 rupees, person not entitled to, 
is a pauper, sec. 401, Exp. 
of defendant not giving security attach- 
ment of, sec. 483. 
of defendant not giving security, 
preduction of, sec. 4.84. 
of which Collector may be appointed re- 
ceiver, sec. 504. 
delivery of, according to finding of Court 
on question referred by agreement, secs. 
527 (6), 528. 
in British India, of appellant residing out 
of it, sec. 549. 
Proportions 
of cost payable by parties, statement as to, 
in decree in appeal, sec. 579. 
Proprictors — 
statement as to persons registered 
application for attachment, sec. 238. 


order for 


as, In 


Prosectuition-- 
dismissal of suit for want of, sec. 136. 
or defence of suits for sovereign prince or 
chief, sec. 432. 
Protection — 
of interest of minor, sec. 446. 
of property in suit, by receiver, sec. 503. 
Provisions — 
applied to memorandum of objections by 
respondent to decree appealed against, 
sec. 561. 
applied to second appeals, sec. 587. 
as to statement of cases by Registrar for 
opinion of Judge, sec. 646. 


Publication — 


of rules for conducting sales, sec. 287. 

of proclamation of sale, sec. 289. 

of notice by Collector to decree-holders, 
sec, 323. 

of special rules as to sale of 
land in execution, sec. 327. 

of application of insolvent, sec. 347. 

of notice of day fixed for hearing appeal, 
sec. 553. 

of rules made by High Court, sec. 612. 

of rules as to affidavits, sec. 647. 

of rules as to procedure of subordinate 
Courts, sec. 652. 

Public auction— 

sale of attached property by, 
287. 

Collector’s power to sell property by, sec. 


321, (a). 


Public charitics-— 


interest In 


secs, 286, 


suits relating to, sec. 539. 
Public officer— 


defined, sec. 2. 
security not to be required from, sec. 549. 
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Public officers— - 
sutts by or against Government or, secs, 
416 --429. 
Punishonent— 
of disobedience or obstruction in case of 
transmitted decree, sec, 2238. 
of witnesses before commissioner, sec. 399. 
of pauper for frivolous suit, sce. 412 
Purchase -- 
prohibition of receiving attached immove- 
able property by, sec. 274. 
by decree-holder of property sold in execu- 
tion, sec. 294. 
Purchase-money—- : 
of property as to which right of pre-emp- 
tion is sought to be enforced, see. 214. 
re-payment of, on sale being set aside, sec. 
315. 
Purchaser— 
particulars to be stated which should be 
known to, sec. 287. 
Oucen amt Conncil— 
appeals to, secs. 594—- 616. 
QOnestion 
of law or tact, Judgment when 
at issue on, sec. 152. 
of law or fact, procedure when parties at 
Issue On, Sec. 154. 
and answer, evidence in form of, sec. 182. 
arising as to costs of arbitration, power to 
make order as to, sec. 519. 
of fact, omission by lower Court to deter- 
mine, sec. 566. 
of law to be involved in decree, to allow 
appeal to Quecn, sec. 596. 
respecting property to be involved in de- 
cree, to allow appeal to Queen, sec. 596. 


parties not 


of law or usage having the foree of law, 
reference to High Court in case of doubt 
as to, sec. 617. 

Questions -- 

as to religious rites or ceremonics, sec. TI. 
Exp. 

of fact or law, statement of, in) form. of 
issue, and agreement respecting, sec. 

and answers, taking down of, sec. 186. 


objected to, and allowed by Court, rule as 
to, sec. 187. 
to be decided by Court executing decree, 
sec. 244. 
attendance on part of Government, of per- 
son able to answer, sec. 421. 
relating to execution of decrees, 
from orders as to, sec. 588, (7). 
Ratlway communication — 
between “locality of Court and witness’s 
residence, sec. 176. 
Raising — 
amount of judgment-debts otherwise than 
by sale, sec. 322. 


appeal 


INDEX. 


Rangoon. - 
service in, of Mufussal Court process, sec. 


56. 


issuc of commission fur resident in, s. 
Rank 
substitution of letter for 
of person of, sec. QI. 
Reading 


over record of evidence, secs. 182, 192. 
of affidas it at hearing, power to order, sec. 


1G4. 


Re adnuisstion 


356. 


SUMMONS In case 


of appeal dismissed for default, sec. 555. 
of suit in Court below, on remand by Ap- 
pellate Court, sec. 562. 


Realization - 
of security in case of surety, sec. 336. 
preservation, custody or MAnACIncit of 
property in suit or under attachment, 
appointment of receiver for, sec. 503. 
Re-arrest — 
of Judginent-debtor discharged from jail, 
341. 
Reason. -- 


for rejection of plaint, sec. 55. 

for returning plaint, to be endorsed, 

for not dismissing suits, though 
party appears, sec. 98. 

for receiving, at subsequent stage, docu- 
ments not produced at first hearing, sec. 

£39. 

adjournment, sec. 156. 
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RRS 


tor 


for inability of Judge to make memoran- 
dum, sec. 190. 

for decision to be contained in judgment, 
sec, 203. 

for decision on each scparate issue, sec. 
204. 


for directing that costs shall not follow 
event, sec. 220. 

tor executing decree out of jurisdiction of 
Court passing it, sec. 223, (@). 

tor requiring proof of jurisdiction of Court 
passing decree, sec. 225. 

for non-execution of warrant, sec. 251. 

for adjournment of sale, secs. 291, 321, (e). 

for delay in execution, or for non-execu- 
tion, of warrant, sec. 343- 

for rejection of memorandum of appeal, 
SEC. 543. 

for adinitting additional evidence, sec. 568. 

for decision to be stated in judgment, SLC, 
574, (c)- 

for decision of dissenting Judge, sec. 576. 

for grant of review, sec. 626. 


Re-attach nent — 
vf property taken before judgment, not 
necessary in case of decree for plaintiff, 
SUL. 4.90. 
Re-call -- 


of witness, power of Courts as to, 5. 193. 
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Recerpt — 
for recorded document on its return, sec. 
144. 


fur purchase-inoney of property sold in 
execution, sec. 297. 
of judginent of High Court on question re- 
ferred, measures barred pending, sec. 
O18. 
Receiver - 
Placing property in charge of, by arrested 
debtor, sec. 336. 
Recewers - 
appeintinent of, sces. 503— 505. 
Reckless contraction — 
of debt Ly insolvent, sec. 3514, (¢)- 
Recognised Agents — 


and pleaders, secs, 36 —4q1. 
of Government, see. 417. 


exemption of, from arrest, sec. 642. 
Record 
substance of oral exanunation to be part of, 
pec. LIQ. 


of suit, power of Court to send for, sec. 137. 

unproved documents not to be placed on, 
Sec. 14t. 

memorandum of evidence to form part of, 
sec. 190. 

of settlement or survey, boundarics or 
numbers by which munoveable prope rly 
is identified in, sec. 207. 

of agreement, compromise or 
sec. 375. 

returned commussion and depositions to 
form part of, sec. 389. 

depositions and report under commission 
for local investigation to form part of, 
SEC. 393. 

of reasons for rejecting 
appeal, sec. 543. 

finding and evidence on issues referred to 
lower Court to be put an, in Appcllate 
Court, sec. 567. 


Recorder of Rangoon - 


insolvent jurisdiétion or procedure of, not 
affected, sec. 6, (a). 

power of, to make and 
sales, sec. 287. 

provisions as to suits on negotiable instru- 
ments applied to Court of, sec. 538, (6). 

a High Court in matters relating to appeals 
to Queen, sec. 614. 

restriction as to power of, to make rules, 
sec. 614. 


satisfaction, 


memorandum of 


alter rules as to 


Recording 


of admissions and demals of allegations in 
plaint sec. 117. 

ot reasons for admitting additional evidence, 
sec. 568. 

of reasons for grant of review, sec. 626. 

of judgment and orders by chartered Court, 
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Recovery—— 


of immoveable property, suits for, where 
instituted, sec. 16, (a). 

of immoveable property, joining claims 
with suit for, sec. 44, rule (a). 

of property irregularly sold in execution, 
right to sue for, sec. 298. 

of Court fees when pauper succeeds or 
fails, secs. 411, 412. 

of cost of noting bill or promissory note 
for non-acceptance or non-payment, sec. 

36. 

of pe incurred in India in appeals to 
Queen, High Court’s power to regulate, 
sec. 612, (1). 

Reference— 


to Government by defendant public officer, 
time to be allowed for, sec. 423 

to arbitration, secs. 506—526. 

to two or more arbitrators, provision for 
difference of opinion in case of, sec. 509. 

by Appellate Court, of issues framed by it 
for trial by lower Court, sec. 566. 

to proceedings before pronouncing judg- 
ment, sec. 571. 

of appeal to other Judges by bench of two 
differing in opinion, sec. 575. 

to, ee revision by, High Court, secs, 617 

22. 
from Small Cause Court, review of judg- 
ment on, sec. 623, (c). 
Refcrences-— 


in previous acts to those relating to civil 
procedure, sec. 3. 


Refresh memory— 
exception of documents used to, sec. 63. 
Refund— 


of assets wrongly paid, right to sue for, 
sec. 295. 
of balance of deposit in case of appeal to 
Queen, sec. 607. 
Refusal.--- 


of executor to sue debtor, to be shown in 
suit of legatee against debtor, sec. 50, 
Hil. 

to accept service of summons, procedure 
on, sec. 80. 

to admit genuineness of document, sec. 128. 

to give evidence or produce document, con- 
sequence of, sec. 177. 

of execution against both person and pro- 
perty of judgment-dcebtor, sec. 230. 

to execute decree on failure to certify satis- 
faction, sec. 258. 

to vacate property ordered to be delivered, 
sec. 318. 

of assignee or receiver to continue suit and 
to give security for costs, sec. 370. 

to allow suit as pauper, sec. 409. 

to allow suit as pauper bars fresh applica- 
tion, sec. 413. 

of temporary injunction, power of Court 
as to, secs. 492, 493. 





Refusal— (continued). 
to accept arbitration, by person nominated 
by parties, sec. 507. 
to give evidence before arbitrators, pu- 
nishment of, sec. 513. 
to reconsider award remitted by Court, 
sec. 521. 
of application to set aside award, sec. 522. 
to admit evidence which should have been 
received, sec. 568, (a). 
to give evidence or produce document, ap- 
peal from order on, sec. 588, (7). 
to re-admit or re-hear appeal, appeal from 
order as to, sec. 588, (v). 
to certificate to appellant for leave to ap- 
peal to Queen, effect of, sec. 601. 
Register—- 
of civil suits, particulars to be entered in, 
sec, 58. 
of suit, entry in, on admission of 'applica- 
tion for execution, sec. 245. 
of appeals, sec. 548. 
of civil suits, entry in, of judgment of Ap- 
pellate Court, sec. 581. 
Registered Office— 


of corporation, service of summons by de- 
livery at, sec. 436, (a). 
Registering — 
as a suit, of application to file agreement 
to refer to arbitration, sec. 253. 
as a suit, of application to file award, scc. 
525- 
as a suit, of filed agreement to submit case 
to Court, sec. 529. 
Registering fee— 
for notices, &c., payment of, sec. 95. 
Registrar — 


transmission of copy of High Court judg- 
ment on reference, under signature of, 
sec. 619. 
of High Court, acts which may be done 
by, sec. 637. 
Registrars-— 


of Small Cause Court, statement of cases 
by, sec. 646. 
Registry— 
of memorandum of appeal, secs. 548, 550. 
of granted application for review, sec. 630. 
Regulation— 


XX. of 1870, repealed in part, scc. 3. 

XIV. of 1816 (Madras), sec. 27 repealed, 
sec. 3. 

XXIX> of 1827 (Bombay), procedure in 
cases defined in, sec. 7. 

III. of 1828 (Bengal), sec. 4, clause fifth, 
rules and restrications referred to in, 
sec. 615. 

VII. of 1830 (Bombay), procedure in cases 
defined in, sec. 7. 

I. of 1831 (Bombay), procedure in cases 
defined in, sec. 7. 
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Regulation—(continued). 


XVI. of 1831 (Bombay), procedure 
cases defined in, sec. 7. 


in 


Rehearing— 
of appeal decided ex parte in absence of 


respondent, sec. 5 
of case on application for review, sec. 630. 


Reyected documents— 
endorsement on, sec. 142. 
Rejecting — 
or returning plaint, appeal from order as 
to, sec. 588, (e). 
application to set aside dismissal of suit, 
appeal from order as to, sec. 588, (7). 
application for dismissal of suit on grounds 
of plaintiff’s insolvency, appeal from 
order as to, sec. 588, (a). 


Rejection— 


of plaint, secs. 53, 54. 
of written statement, sec. 116. 
of irrelevant or inadmissible document, 
sec, 140. 
of application for execution, sec. 245. 
of application to be declared insolvent, 
sec. 353. 
of application to alter schedule, sec. 351. 
¢ of pauper’s application, secs. 405, 407. 
of memorandum of appeal not in form, 
sec. 543. 
of appeal on failure of appellant to furnish 
security, sec. §49. 
of application for leave to appeal as pau- 
per, sec. 592. 
of application for review, secs. 626, 628, 
629. 
Release — 


of attached property of witness out of the 
Way, secs. 169, 170. 

of property from attachment, sec. 280. 

of arrested debtor who applies to be de- 
clared insolvent, sec. 336. 

of person arrested in execution, on pay- 
ment of debt and costs under money 
decree, secs. 336, 337. 

of judgment-debtor from jail, sec. 341. 


Relief - 


sought, rejection of plaint for, under valua- 
tion of, sec. 54, (a). 

for actionable wrong claimable from firm, 
service of summons on partner’s, in suit 
for, sec. 74. 

respecting immoveable property, service 
on agent in suit for, sec. 77. 

granted to be stated in decree, sec. 206. 

granted statement as to, in application for 
execution, sec. 235, (@). 

due to appellant to be stated in judgment 
when decree reversed or varied in ap- 
peal, sec. 574, (@). 

granted to be stated in decree in appeal, 


sec. §79. 
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Religious Purpose—— 

institution of suit for breach of trust creat- 

ed for, sec. 539. 

Relinquishment— 

to bring suit within jurisdiction, sec. 43- 

to be stated in plaint, sec. 50, (/). 
Remanda— 

of case by Appellate Court, sec. §62. 
Remanding case— 

appeal from order as to, sec. 588, (zw). 
Remedies - 


right to sue for all of several, sec. 43. 
effect of omission of some, sec. 43. 


Renitssion— 


of Court-fee on fresh institution of suit in 
other Court, sec. 21. 
of postage or .registering-fee, sec. 95. 
Remuitting — 
award to arbitrators for reconsideration, 
Secs. 520, 522. 
Removal— 
of person refusing to vacate property de- 
livery of which is decreed, sec. 263. 
of person refusing to vacate property 
ordered to be delivered to purchaser, 
sec. 318, 
of next friend of minor, sec. 446. 
of guardian for suit, secs. 458, 459. 
of property, to avoid or delay plaintiff, secs. 
477 (c), 478, 483, 484. 
of attachment before judgment, sec. 488. 
from possession or custody of person, of 
property, in suit, sec. 503. 
of property under attachment from posses- 
sion or custody, restriction of Court’s 
power as to, Sec. 503. 
Remuneration— 
of receiver, sec. 356. 
of witnesses before commissioners, sec. 399. 
of receiver by fee or commission, s. 503,(@). 


Rent— 
due, effect of omission to sue for whole of, 
sec. 43, IN. 
joinder with certain suits, for claims to 
arrears of, sec. 44, rule (a). 
provisions for payment of, in decree made 
in suit for property yielding, sec. 211. 
materials of buildings not exempt from 
attachment for, s. 266, 2nd proviso, (a). 
duc to proprietor of tenure in suit, effect 
of non-payment of, sec. 501. 
Rents and Profits--- 
of property in custody of receiver, sec. 
503, (a). 
Re-opening— 
of Court closed when time for application 
expires, sec. §99. 


Reply — 
by party beginning, and on the whole case, 
sec. 180. 
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Reply (continued). 
of party entitled to begin m appeal, s. 555. 
Report 
by Collector to Court, of sale of property, 
&o., SCC. 325. 
on investigation under commission, secs. | 
392 393. | feet heater 
of Commissioner for cxamination of ac- 
Courts, sec. 395. 
of Comutissioners for partition, sec. 396. 
of non-satisfaction of decree apainst Go- 
vernment or public officer in time allow- 
ed, sec. 429. 


Representatorn-— 
of beneficiaries in suits 
property, sec. 437. 
Representative - 


eoneermng trust 


statement in plaint where phuntift sues as, 
mee. 50. 
ot deccased joint decree-holder, sec. 231. 
of judgment-debtor dying before execution 
ot decree, application against, sec. 234. _ 
notice to show cause against execution of 
decree in case of, sec. 248. 
execution of decree for money payable out 
of deceased's property against, sec. 252. 
survival of cause of action to, and against, 
on death of all parties during suit, sec. 
361. NI. (4). 
deceased one of several plaintiffs to whom, 
jointly with surviving plaintiffs, cause of 
action survives, sec. 363. 
Represeitative capacty— 
or suitor to be shown, sec. 58. , 
Repudiation — 
of suit by co-plaintiff, late minor, sec. 454. 
Reqaarity -- 
security for Costs, provisions as to, sees, 
350— 352. 
Re-sale-— 
in default of payment for property other 
than instruments or shares, sec. 297. 
of property in default of deposits, see. 306, 
indefault Of payment of purchase money, 
sees, 308, 309. 
of property, Collector's power as to, sec. 
321, (d.) 
Rescission- - 
or modification of declaration of transfer 
to Collector of execution of decrees, sec. 
320. 
Reserved Price -- 
on property to be sold, power to fix, sec. 
321, (A). 
Reservinige - 
consideration of question of costs, sec. 218. 
Re-settlesient -- 
of issucs by Appellate Court, sec. 565. 
Residence--- 
ot defendant, sees. 16, 17, 57, (c). 


Nese device - (continued), 


with reference to place of suing, of person 
dwelling at one place and temporarily 
lodping at another, sec. 17, Exp. 1. 

of pleader, effeét of leaving: process at, s. 40. 

excluding from obligation to appear in per- 
son, sec. 67. 

of defendant to be considered in fixing day 
tor appearance, sec. 69. 

out of British India, sending summons to 
detendant at his place of, sec. &9. 

in relation to obligation to attend in per- 
son, sec. 176. 

of judgment-debtor as affecting 
ot decree, sec. 223, (@). 

out of British India, defined, sec. 382. 

within jurisdiction, cxaimination by com- 
mission in case of, secs. 383, 355. 

beyoud jurmsdiction, examination by cone 
mission in case of, sec. 386, (ce). 

outside district in which Court situate, sce 


645. 


execution 


Reesistavce -- 


to exccution, secs. 328, 335. 


Res-fudiwata— sec. 13- 
Respondent-— 


to have opportunity of contestingg casc on 
ground objection to decree not stated in 
nemorandum, sce. 542. 

eall for security from appellant before ap- 
pearance or on application of, sec. 449. 

confirmation of decision of lower Court 
without notice to, sec. 551. 

notice to, of day of hearing of appeal sec. 
553. 

hearing of appeal ea parte ou non-appear- 
ance of, sec. 556. 

effect of appearance of, Without notice, sec. 
557: 

joinaug as, of party to original suit who 
is interested in result of appeal, sec. 550. 

not appealing against any part of decree, 
may on hearing of appeal take objection 
there to, sec. 561. 

included in Defendant, sec. 582. 

issue of execution of decree appealed ag- 
ainst to Queen, on application of, s. 609. 

stiy of execution of decree appealed against 
to Queen, on failure by, to give further 
security, sec. 609. 

when barred from applying for review, sec. 
623. 


Responsibility - 


of attaching officer for.property seized, sec. 
269. 

vot receiver for loss by default or negli- 
gence, sev. 503, (#). 


Restitution 


or discharge of judgment-dcbtor’s property 
vr person scized, secs. 239, 240. 
of conjugal rights, exccution of decree for, 


sec. 260. 


Restoration — 


of suit dismi.sed tor default, sec. 99. 
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Restoratiou—(continued). 
of suit referred to arbitrations, setting 
aside award made after, sec. 521, (€). 
of parties in appeal to Qucen, to former 
position, sec. 609. ; 
of rejected application for review, sec. 629. 
Retaking- - 
in execution, liability of discharged judg- 
ment debtor to, sec. 241. 
Retrrenfut - 
of next friend, sec. 447. 
Return 
of plaint for amendment, »ec. 53- ; 
of plaint for presentation to proper Court, 
sec. 57. 
of served summons or process to issue in 
Court, secs. So, 85 - 83, go. 
of written statement to party presenting, 


sec. 116, 
of documents not proved or admitted, sec. 
I4l. 


of rejected documents, sec. 142. 

of documents placed on record, sec. 144. 

of application for execution, for amend- 
ment, sec. 245. 

of warrant for execution of decree, 5. 251. 

of warrant Of arrest in execution, sec. 343. 

of Commission, direction as to, sec. 336. 

of commission with evidence taken there- 
under, sees. 389, 391. 


of evidence taken under commission for 
investigation, sec. 393- 

of commission for partition, sec. 396. 

of process sent for service on military 
man, sec. 468. 

of memorandum of appeal, for amend- 


nent, scc. 543- 

by lower Court, of finding and evidence on 
issues referred to by appellate Court for 
trial, sec. 566. 

for amendment, of case referred to High 
Court, sec. 621. 


Revente - 


statement as to interest in or liability for, 
in application tor attachment, sec 238. 
assessed on estate to be stated in procla- 
mation of sale, sec. 287, (4). 
assigned or redeemed, appointment of Col- 
Jector to be receiver of land of which, 
sec. 504. 
Reversal— 
of decree in appeal, withdrawal of attach- 
ment on, secs. 275, 544. 
on preliminary point on which Court of 
first instance has disposed of suit, s. 562. 
of decree in appeal, relief duc to appel- 
lant to be stated in case of, sec. 574, (@). 
of decree appealed against, by judgment 
in appeal, sec. 577. 
Review -- 


correction of judgment on, sec. 202. 
of judgment, secs. 623, 630. 


M 
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Review—{continued). 
bar of application for, sec. 629. 
Revision 
and authentication of translations, High 
Court’s power to regulate, sec. 612, (g). 


by, and reference to, High Court, sees. 
617- -622. 
Revacation— 


of appointment of pleader, sec. 39. 
of acceptance of security in case of appeal 
to Queen, sec. 604. 
Right -- 


to property, or to au office, suit contesting, 
is a civil suit, sec. 11, Exp. 

to discovery or inspection in depending 
on issue or question in dispute deter- 
mination of sec. 135. 

in dispute, decision by court as to, under 
agreement between parties, sec. 150. 

to begin, rules as to, sec. 179, Exp. 

or interest, contingent or possible, not h- 
able to attachment, sec. 266, (4). 

to future maintenance not liable to attach- 
ment, sec. 266, (2). 

to attached property, saving of suits to 
establish, sec, 283. 

of mortgagee or incumbrancer, 
proceeds of property sold free 
mortgage or charge, sec. 295. 

to sue, bar of fresh application by pauper 
in respect of same, sec. 4.13. 

of party to suit, as to removal of person in 
possession of property under attach- 
ment, sec, 503. ; 

to recover, section not confined to cases in 
which negotiable instrument, together 
with mere kipse of time, is sufficient to 
establish priaid facie, sec, 532, Exp. 

to begin, hearing in appeal of party having, 
sec. 555. 

to begin, explanation as to, sec. 555, Exp. 

decision of suit on merits, omission by 
lower Court of proceedings essential to, 
see, 566. 

Righis- - 

of secured and unsecured creditors, s, 213. 

to sue for damages, and of personal ser- 
vice, not liable to attachment, sec. 266, 
(e), (S)- 

to be ascertained, of parties interested in 
property to be partitioned, sec. 396. 

of head or subjects of foreign state, suits 
for, sec. 431. 

of parties being capable of decision in 
pending suit bar of interpleader in case 
of, sec. 4.70. 

previously existing, of persons not parties 
to suit, not affected by attachment be- 
fore judgment, sec. 489. 

of parties, determination of, sec. 562. 


Rule — 
of High Court fixing scale of costs in sum- 
mary suits, sec. 532. 


against 
from 
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Rale— (continued). 


cr order of High Court, service of process 
by persons authorized by, sec. 636. 
power of High Court tu declare by, what 
are non-judicial and quasi-judicial acts, 
. Bee 637. 
Riles -- 


as to expenses of witnesses to be regard- 
ed, sec. 160. 


as to appearance and attendance applied 
to strangers to suit, sec. 177. 

as to witnesses applied to parties to suit, 
sec. 178. 

for maintenance and custody of attached 
live stock and moveables, sec. 269. 

for conducting sales of property, High 
Court to make, sec. 287. 

for transmission of decrces from Court to 
Collector, sec. 320. 


as to issue Of commissions to be observed 
when made, sec. 392. 


for giving effect to provisions as to sum- 
mary suits on negotiable instruments, 
sec. 538. 

as to service on defendant of summons to 
appear and answer applied, sec. 553. 

as to references to other judges of which 
to have heard appeal and have differed, 
sec. 575. 

for execution of decrees in suits, applied 
to appellate decrees, sec. 583. 

applied to pauper appeals, sec. 592. 

made by Queen in council, regarding ap- 
peals from Courts in British India, to 
govern appeals, sec. 595. 

as to execution of original decrees applied, 
sec. G10. 

as to enforcement of decrees, applied to 
Queen’s order, sec. V1. 


matters as to which High Court may 
make, sec. 612. 

restriction of power of Record of Rangoon 
to make, sec. 614. 

restrictions applied to appeals to Queen 
from High Court, Bengal, sec. 615. 

as to form of making appeals, applied for, 
sec. 625. 

chartered High Court to take evidence and 
record judgments and orders according 
to its own, sec. 633. 


as to advocates, vakils and attorneys, bar 
to interference with High Court’s power 
to make, sec. 635. 

as to keeping of books, entrics and ac- 
counts, High Court’s power to make, 
sec. 639. 

as to admission of affidavits, power to 
make, sec. 647. 

applicable to all judicial process for arrest, 
sale of property or payment of money, 
sec. 649. 


bee 


Salc— 


of attached property cf abstcnding wit- 
ness, sec. 170. 

of immoveable pruperty outside jurisdic- 
tion of Court passing decree, effect of 
order fur, sec. 223, (ce). 

of prc perty under attachment, secs. 250, 
260, 268. 

of attached property subject to decay or 
expensive to keep, sec. 269. 

of attached property power to créer, sec. 
284. 

and delivery of property in execution of 
decreex, secs. 286 - 343. 

of part of property, power to raise amount 
of judgment-debts by, sec. 322, (e). 

by Collecter when amcunt of judement- 
debts not raised by lIcase cr manage- 
ment, sec. 324. 

of property attached before judgment, de- 
cree-holder not barred frem applying 
for, sec. 489. 

of property attached in case of disobedi- 
ence of injunction, sec. 493. 

of property barred pending rcference to 
High Court, sec. 618. 


Saleable property — 

hable to attachment, sec. 266. 
Saniples- - 

power to authorize taking of, sec. 499, (ec). 
Satisfaction ~~ 


in cross-decrees, entry of, sec. 246. 

entry of, in) case of cross-claims under 
same decree, sec 247. 

of decree by payment out of Court, sec. 
255. 

order tor withdrawal of attachment on, 
sec. 275. 

entry of, in case of purchase by decrec- 
holder, sec. 294. 

by temporary alicnation or management 
of land or share, sec. 326. 

in full, of decrees against discharged in- 
solvent, sec. 357. 

of plaintiff by defendant to be recorded, 
sec. 375. 

of decree against Government or public 
officer, sec. 429. 


Saving — 


of acts affecting Oudh, Panjab, Central 
Provinces and Burma, sec. 4. 

of certain Bombay laws, sec. 7. 

of suits to establish right to attached pro- 
perty, sev. 283. 

of Queen’s pleasure in recciving or reject- 
ing appeals, sec. 616. 

or rules for conduct of business before 
judicial committee of privy council as to 
appeals, sec. 616. 

of criminal, admiralty or vice-admiralty 
jurisdiction, sec. 616. 
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Saving— (continued). 


ef appeals from crders and decrees «f 


prize-ccurt, sec. 616, 


Scale-—- 
of expenses of witnesses, sec. 160. 
Scales- 


prescribed under repealed cnactments, 


contigued, sec. 3. 
Schedule -- 
of creditors and debts of insolvent, sec.352. 


ut prcperty to be annexed to pauper’s ap-~ 
plication, sec. 403. 


Scheduled Districts — 
excepted from cperation, sec. 1 
Seal — 
of warrant for execution of decrec, sec. 
251. 


of Court, transmission of copy of record 
in appeal to Qucen under, sec, 603, (c). 


of summons, sec. 64. 
eoccond Appeals— 

to High Court, sec. 584. 
Second Decision — 

limit to remand for, sec. 564. 


Secretary - 
of company, prohibitory order on, sec. 301. 


Seerctary of State— 
suits by or against Government to be by 
or against, sec. 416. 
security not to be required from, sec. 547. 


Secretary to Government—- 


notice to be delivered to, or left at office 
of, before suit against Secretary of 
State, sec. 424. 


Sections — 


of Code not applying to High Court, sec. 
638. 


Seciurrties— - 


for money liable to attachment, sec. 266. 


Security -— 


for future appearance of apprchended 


witness, sec. 174. 

for payment of decree by instalment, scc. 
210. 

from judgment-debtor applying for stay of 
execution, sec. 240. 

by judgment-debtor to appear when called, 
sec. 336. 


to be given by receiver, sec. 355. 


Securtty-— (continued), 


for Costs, refusal of assignee or receiver to 
ive, sec. 370. 

for costs by next friend, before retirement, 
SUC. 447. 

by next frend cr guardian receiving 
Money, &e., fer minor, sec. 461%. 

fer appearance of defendant to answer 
decree, secs. 477, 479, 483, 484. 

discretion of Court as to requiring in case 
cf injunction granted, sec. 493. 

by party put in possession of land or 
tenure In suit, sec. 501. 

for carrying out order for deposit in Court, 
or delivery to owner cf money or thing 
the subject cf suit, sec. 502. 

to account for receipts, receiver to give, 
sec, 503, (¢). 

by defendant for sum mentioned in sum- 
Movs, See. §32. 

by defendant, leave to appear and defend 
SUM Mary suit, sec. 533. 

by plaintiff, for costs in summary suit on 
negotiable mstrumenut, sec 535. 

for performapce of dec1ree under appeal, 
by applicant for stay of execution, sec. 
545, (c). 

for restitution of property or payment of 
value and for pertormance of decree, by 
applicant for execution, sec. 546. 

in case cf order for sale of immoveable 
property jn execution of moncy-decree 
under appeal, sec. 5.46. 

from appellant for costs, sec. 549. 

from applicant for feave to appeal to 
Queen, sec. 602, (a). 

from respondent to appeal to Queen, sec. 
608, (b). 

from appellant, for performance of decree 
pending appeal to Queen, sec. 608, (¢). 


Sersitre-—- 


in satisfaction of decree, power to summon 
and examine persons respecting pro- 
perty liable to, sec. 267. 

attachinent of moveable property by actual, 
secs. 269, 270. 

of property in house or building, sec. 271. 


Sending— 
decree to other Court for exezution, see. 


223. 
to Appellate Court additional evidence 
taken, sec. 569. 


Senteitce-— 
on person not complying with summons, 


&c., sec. 174 


Separate appeal - 
right of respondent to procced as if he 


had preferred, sec. 561. 


Separate Reports — 
of commissioners for partition in case of 


disagreement, sec. 396. 


IN 


Separate Sutt—-— 


for mesne prcfits, sec. 244. 
questions not to be decided by, sec. 244. 


Scparation-- - 


of causes of action joined, power of Court 
to order, sec. 45- 

of matter not referred to arbitration 
rest of award, sec. 518, (@). 


from 


Servant - 
not member of family to accept service, 
sec. 78, Exp. 
Service -- 


of process on recognized agents, effect of, 
sec. 38. 

of process on pleader, sec. 40. 

of summons, provisions relating to, secs. 
72-—- 92. 

of letter substituted for summons, sec. 92. 

of process, secs. 93, 94. 

of interrogatories, sec. 122. 

of summons on witness, sec. 166. 

on judgment-debtor, of draft of conveyance 
or endorsement to be executed, sec. 261. 

on decree-holder, of copy of application of 
insolvent, sec. 347. 

of summons on public officer, sec. 422. 

of summons on corporation or company, 
nic. 436. 

of process on agent of military man or his 
pleader, sec. 467. 

of process on military man being defend- 
ant, sec. 468. 

of notice of day 

ot ao a effect of failure of appellant to 
deposit costs of, sec. 557. 

of notices, High Court’s power to regulate 
sec, 612, (@). 

of process of High Court, sec. 636. 


Set-off - 


to be stated in plaint, sec. 50, (/). 

procedure in case of claim to, sec. ITT. 

being allowed, decree in case of sec. 216. 

of costs against sum admitted or decreed, 
sec. 221. 

in case of purchase by decree-holder, s. 294. 


of hearing Appeal, sec. 


Setting-astde— 


ex-parte decree, secs. 108, 109, 
decree, withdrawal of attachment on, sec. 


sale on ground of irregularity, &c., secs’ 

1 314. 

order confirming or cancelling sale, bar to, 
sec. 312. 

abatement or dismissal, sec. 371. 

decree or execution in summary suit on 
negotiable instrument, sec. 534. 

sales, appeal from orders as to,sec. 588, (42). 

Settlernent 
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Of issues, sees. 146—I151. 


DE X. 


Several Persons— 


execution of deecrce passed against, and 
transferred to one of them, sec. 232. 


Share--- 


or interest of judgmeut debtor in immove- 
able property to be attached, statement 
of, sec. 237. 

In| specific moveable, execution of decree 
for, sec. 259. _ 

of undivided estate, co-sharers’s right in 
bidding tor, sec. 310. 

of land, stay of public sale of, representa- 
tion of coNlector, sec. 326. 


1 . 
i Shares 


of registered proprietors, statement as to, 
in application for attachment, sec. 2358. 

in railway, banking or other company, 
hable to attachment, sec. 266. 

In Capital or company or corporation attach- 
ment of, sec. 268. 

in public company or corporation, exccu- 
tion sales of, sec. 296. 

in public company delivery of, to purchase 
at execution sale, sec. 301. 


Shop book— 
filing of copy of entry in, sec. 141. 


Show Cause 


against demand of security, order to bring 
up defendant to, sec. 478, 484. 

grant of certificate to applicant for leave to 
appeal to Queen, sec. 600. 


Signueature- 


and attestation 
see. 52. 

of summons, sec. 64 

of warrant for cxecution 
251. 


of verification of plaint, 


of decree, sec. 
of authority by military man to sue and 
defend, sec. 465. 
by commanding officer, of warrant for 
arrest in cantonment, sec. 469. 
and filing of award, sec. 516. 
of amendment of memorandum of appeal, 
sec. §43. 
of translation of judgment, sec. 573.. 
of judgment in appeal, sec. 574. 
of decree in appeal by Judge, sec. 579. 
of copy of judgment of High Court on 
reference, sec. 619. 
Signed —- 
defined, sec. 2. 
Signing--- 


of record of evidence, secs. 182, 192. 
of judgment, sec. 202. 


of decree, sec. 205. 
Single judge—- 
bar to appeal to Queen from certain 


judgments of, sec. 597. 
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Situation — Special Case—-- 
of immoveable property salé of which is statement of, by arbitrators or umpire, 
directed py Court passing decrce, se-. sec. 547. 
223, (¢). ; for inquiry into pauperism, sec. 593. 
of property outside Court’s district, sec. shown by party interested, measure open 
648. to Court, in case of appeal to Queen on, 
Slander— sec. 608. 
bar of pauper-suit for, sec. 402. Special Proceedings — secs. 506 —539. 
Smatl Cause Court — Speeific Performance — 
characger of Court trying suit withdrawn of contract, execution of decree for, sec. 
260 ; 


: from, sec. 25. 
in Presidency town or Rangoon, service Spfecific Relief Act —1877. 


by, of Mufassal process, sec. 86. : : , . . : 
section 9, investigation of claim to pro- 


execution of decrecs in cases cognizable perty sold in execution as in suit under, 
by, sec. 223. ra 

: sexes : Secs. 331, 332. 

in Presidency town or Rangoon, execution 
of decrees by, sec. 223. Staff Employnient - 

Rangoon, power of Recorder to make and authority to sue and defend by military 
alter rules for, as to sale, sec. 287. man in, -sec. 465. 


in Presidency town or Rangoon, issue of ‘Ciske holler 
commission to, sec. 386. 

no appeal to Queen from decree in certain 
suits of the nature of those cognizable 


procedure where defendant in interplea- 
der suit is suing, sec. 476. 


by, sec. 597. Stauip-— 
ee OE UR MeHE (On eeiCrenee: ikem, rejection of plaint for insufficiency of, sce. 
sec. 623, (c). 54, (2). 
eomall Cause Courts-—— Stamp Paper - 
ela ef Code .GRtCnOins Sia i 5- for duplicate of draft of conveyance or en- 
at Presidency towns, application of code dorsement, sec. 261. 


to, sec. 8. 


in all suits in summons to be for final Stalement-— 
disposal, sec. 68. of case by party having right to begin, sec. 
not to attach immoveable property, sec. 179. 
168. of case by other party, sec. 180. 
frame of judgments of, scc. 203. of facts and documents in case submitted 
not competent to order execution sale of to Court by agreement, sec. 627. 
ammoveable property, sec. 304. for reference to High Court, sec. 617. 


in Presidency towns, provisions as tO  Syafements- - 
summary suits on negotiable instru- 


ments applied to, sec. 53%, (ce) in plaint in interpleader-suit, sec. 471. 
no second appeal in certain suits cogniza- in agreement to submit case to Court, par- 
ble by, sec. 586. ties to be bound by, sec. 530. 
Soldicrs—— Statute 24 &° 25, Vic. c. 104, Ss. 15. 


bar tu appeal to Queen from certain judg- 
ments of judges of High Court esta- 
blished under, sec. 597. 

provisions applying only to High Courts 


in actual service, who cannot get leave, 
may authorize person to sue or defend 
for them, sec. 465. 


Sole— — . established under, sec. 631. 
aoe eae application of Code to High Courts esta- 
or sole surviving plaintiff, procedure on blished under, sec. 632. 
death of, sec. 365. use of forms subject to power conferred on 
or sole surviving defendant, procedure on High Court by, sec. 644. 


death of, sec. 368. Gis < 


Sovereign Prince — : ; wh ho . F 
of proceedings on application of non-resi- 


or chief, person appointed to prosecute or dent defendant, sec. 20. 
defend suit for, to be recognized agent, of exccution of money-decree to be attache J, 
sec. 432. ser. 273. 
N 
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Stay—(continued). 


of execution of other decree sought to be 
attached, sec. 273. 

of sale on payment of debt and costs, or 
tender of proof of payment, sec. 291. 


of public sale of land on representation of 
collector, sec. 326. 

of suit incase of dispute as to who is legal 
representative, sec. 367. 

of proceedings on death or removal of 
next friend until appointment of new, 
sec. 448. 

of proceedings in interpleader-suit by de- 
tendant against stake-holder, sec. 476. 

of exccution in suit on negotiable instru- 
ment, sec. 534. 

of proceedings in summary suit on nefoti- 
able instroment, sec. §35. 

of proceedings in-appeal to Queen, s. 606. 

of execution of decree pending appeal to 
Queen, sec. 608, (c). 

of execution of decree appealed against to 
Queen, on failure of respondent to 
vive further security, sec. 609. 

of proceedings in case of reference to High 
Court, sec. 318. 


Staying - 
execution of decrees, provisions relating 
to, secs. 239—243. 
execution pending investigation of claim 


to property sold in execution, secs. 331, 
2 


and executing decrees under appeal, secs. 


545 —547.. 
proceedings in suit, appeal from order as 


to, sec. 588, (@). 
Stipends 


of military and civil pensioners not lable 
to attachment, sec. 266, (g). 


Strangers — 


to suit, power of Court to summon and 
examine, sec. 171. 


Striking out-— 
plaintiff or defendant, appeal from ordet 
as to, sec. 588, (0). 
Subject matter —- 


of suit, payment of costs out of, sec. 222. 


of decree for wife, to which husband is 
by law entitled, sec. 369. 

of pauper-suit, sec. 401, Exp. 

of pauper-suit, Court-fees a first charge 
on, sec. 411. 

of suit of foreign state, sec. 433, (c). 

of suit not exceeding 50 rupees, limit to 
imprisonment in case of, sec. 481. 

as to which case submitted to Court by 


agreement, statement of value of, sec. 
528. 


INDEX. 


Subject matter—(continued). 


of trust for public charity, jurisdiction ac- 
cording to situation of, sec. 539. 

of value not exceeding 500 rupees, no 
second appeal in certain suits where, 
sec, 586. 

of suit in Court of first instance, and of 
matter in dispute in appeal, of what 
value to be, to allow appeal to Queen, 
sec. 596. 

of appeal to Queen, power of Court to give 
directions regarding, secs. 608 {@), 609. 


Subsnission 


of nomination of receiver by subordinate 
Judge, sec. 
Subordinate Court—— 
may be directed to take additional evidence 
admissible, sec. 569. 
list of exempted persons to be kept 
sec. 641. 


in, 


Subordinate Courts-— 
language of, sec. 645. 
Subseription — 


and verification of plaint, sec. 51. 


and verification of plaint, effect of omission 
of, sec. 53. 


and verification of written  statements,,. 
sec. 115, 

and verification of application of insolvent, 
sec. 346. 

and verification of pauper’s application, 
sec. 403. 


and verification of plaint in suit against 
corporation, sec. 435. 


Subsidiary Rules -- 


power of High Court to make, sec. 652. 


Subsistence-— 


of defendants imprisoned on failure to give 
security, sec. 482. 


Subsistence Allowance— 


of judgment-debtors, sec. 338 —341. 


Substituted service— 
of summons, sec. $2. 
Substitution- - , 
or addition of plaintiff by court, sec. 27. 


Successor—— 


to judge dying or removed, dealing by» 
with evidence taken by ‘latter, sec. 191. 


Su ffictent time-— 
for appearance to be allowed, sec. 69. 
Sutt- - 


by one of several parties in same interest, 
sec. 30. 


IND 


Sait—- (continued). 


alteration of plaint so as to change cha- 
racter of, not allowed, sec. 53. 

when to proceed against some of several 
defendants, sec. 153. 

of judgment-debtor against decree-holder, 
stay of execution pending decision of, 
sec. 243. 

against purchaser buying benami, bar of, 
sec. 317. 

between decree-holder and doud fide claim- 
ant @®f property sold in execution, sec. 
331. 

between decree-holder and person dis- 
possessed, sec. 332. 

by person not in possession, claiming pro- 
perty sold in execution as proprietor, 
mortgagee, lessee or otherwise, sec. 335. 


in ordinary manner by person not allowed 
to sue as pauper, s€c. 413. 

includes appeal, sec. 582. 

Suits — 

instituted before commencement of Act, 
sec. 3. 

by or against Government or public offi- 
cers, secs. 416 —-429. 

by aliens and by and against foreign and 
native rulers, secs. 430—434. 

by and against corporations 
panies, secs. 435—- 436. 

by and against trustees, executors and 
administrators, secs. 437—439.- 

by and against minors and persons of un- 
sound mind, secs. 440 -- 464. 

by and against military men, secs. 465-— 
469. 

powers of receiver as to bringing or de- 
fending, sec. 503. 2 

relating to public charities, sec. 539. 

application to decrees in appeal, of rules 
relating to execution of decrees in, sec. 


583. 


Sum-— 


and com- 


mentioned in summons, payment of, into 
court, sec. 532. 


Summary Procedure — 
on negotiable instruments, secs. 532—533. 


Summoning—-— 


and attendance of witnesses, 
178. 

persons to obtain information as to pro- 
perty for sale, sec. 237. 

person charged with obstruction to execu- 
tion, sec. 328. 

of witnesses before commissioners, 
399- ; 

of witnesses and parties for arbitrators or 
umpire, sec. 513. 


secs. 159— 


sec. 
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to defendant added, secs. 32, 33- 
issue and service of, secs. 64—- 95. 
effect of defendant appearing without, sec. 


effect of non-payment of fee for service of, 
sec. Q7. 

or process to compel attendance or pro- 
duction, sec. 148. 

particulars to be specified in, sec. 163. 

to representative of deceased plaintiff, sec. 
68. 

to defendant to appear on his surety’s ap- 
plication tor discharye, sec. 450. 

in suit on neyotrable instrument, sec. §32. 

to defendant to appear and answer, rules 
as to service of, applied, sce 553. 


Srrpsiowses - 


to defendants under section 64, issued by 
High Court, service of, sec. 636. 

to witnesses, issued by Haigh Court, who 
may serve, sec. 636. 

by courts beyond British India, sec. 650A. 


Sunday 


effect of time for payment of 
money falling on, sec. 307. 


purchase 


Superintendence- - 


of High Court, power to make rules as to 
procedure of court subject to, sec. 652. 


Supersession — 


of arbitration, secs. 510, 514. 

of arbitration setting aside 
after, sec. 561, (c). 

of arbitration, appeal from orders as to, 


sec. 588, (Ss). 
Support —- 
of decree by respondent, sec. 65. 


of decree review of which 1s applied for, 
hearing in, sec. 626, (a). 


award imade 


Surety-— 


for performance of decree, execution 
against, sec. 253. 

for defendant what to bind himself to, sec. 
479- 

for defendant's 


sec. 480. 


appearance, discharge of, 


Surplus - - 
delivery of, to insolvent or his representa- 
tive, sec. 366 
Surioval 
of cause of action, secs. 361, iL, 362, 365, 
368. 
Survivors 


among joint decree-holders, sce. 231. 
among plaintiff or defendants, sec, 362. 


INDEX. 


Sxrvivers-—-(continued). 


and representative of deceased one of 


several plaintiffs, survival of cause of 
action to, sec. 363. 
Taxaction-— 


of costs, sec. 634. 
Temporary Alienation -— 
or management of land or share to satisfy 
decree, sec. 326. 
Temporary lnjuncions— 
provisions relating to, secs. 492, 497. 
Tenant— 


execution of decree for delivery of im- 
moveable property in occupation of, sec. 
264. 

of property ordered to be delivered, notice 
to, of transfer to purchaser, sec. 319. 

Tenants—- 


institution by, of interpleader-snits against 
their land lords, sec. 474. 


Tender— 


to witnesses of his expenses, sec. 161. 
Tenure— 


liable to sale, the subject of suit, putting 
Party in immediate possession of, sec. 
501. 


Testamentary Jurisdiction — 


of High Court, service of process issued 
in exercise of, sec. 636. 
Testing — 
of security, High Court’s power to reyu- 
late, sec. 612, (d). 
The Court—- 
to issne notice to show cause apainst cxe- 
cution, sec. 248, Exp. 
Thitige- 
capable of delivery, the subject of suit, 
deposit of, in court, sec. 502. 
Threat — 


of removal of property with intent to de- 
fraud creditors, injunction in case of, 
sec. 492, (4). 
Time— 


required for service of summons to be 
considered in fixing day for appearance, 
sec. 69. 

to be allowed to defendant to appear, sec. 

for appearance fixed in case of substituted 
service, sec. 84. 

for appearance fixed in case of non-resi- 
dent defendant, sec. 835. 


Time—(contunued). 


effect of summons not being served in- 
sufficient, sec. 100, (c). " 

for filing affidavit in answer to interro- 
gatories, sec. 126. 

and place for inspection of documents 
called for, notice as to, sec. 132. 

for appeal, return of documents on lapse 
of, sec. 144. 

rant of, to parties, sec. 156. 

place and purpose of attendance to be 
specified in summons, sec. 163.4 

for serving summons on witness, sec. 167. 

and place of sale to be stated, sec. 287. 

uf sale of moveable and immoveable pro- 
perty in execution, sec. 290. 

for payment of purchase-money in full, 
sec. 307. 

to adduce evidence in case of application 
to be declared insvulvent, grant. of, to 
creditors, sec. 350. 

to be allowed for appearance and answer 
of Secretary of State, sec. 420. 

for satisfaction of decree against Govern- 
ment or public officer, sec. 429. 

for delivery of award of arbitrator, fixing 
of, sec, 508. 

for delivery of award of umpire to be fix- 
ed, sec. 509. 

allowed by Court for 
pire, sec. 511. 

allowed to show cause against filing of 
agreement to refer to arbitration, sec. 
523. iene 

allowed to show cause against filing of 
award, sec. 525. 

for amendment of memoranduin of appeal, 
sec. 543- 

to appellant to furnish security, sec. 549. 

required for serving notice of appeal, day 
for hearing to be fixed with reference 
to, sec. 552. 

to appear and answer, to be allowed to 
respondent, sec. 552. 

fixed for deposit, by appellant, of cost of 
serving notice, sec. 557. 

allowed for objections of parties to finding 
of lower Court on issues referred by 
Appellate Court, sec. 567. 

limited for application for leave to appeal 
to Queen, sec. 599. 

allowed to find sccurity and make deposit 
by applicant for leave to appeal to 
Qucen, sec. 602. 

for furnishing further security and making 
further payment in case of appeal to 
Queen, sec. 605. ° 

Tittle ~- 

refusal by party to produce document re- 

lating to his own, sec. 131. 


of suit to be endorsed on adinitted docu- 
ments, sec. 141. 


appointment of um- 
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I1tle— (continued). Tranuslation—(continued). 
to preperty in custody of Court, determi- of judgment not in language of Court 
nation of question of, between decrec- secs. 261, 573. ; 


holder and others, sec. 272. 

created by judgment-debteor after attach- 
ment, delivery of immoveable property 
in possession of person claiming under, 
sec. 318. 

of suit or application in which late minor 


Travsnusston 


of decrees fron: Court to Collector, see. 
320. 

of papers, relating to decrce appealed 
against, to AppeHate Court, sec. 550. 


elects to proceed, sec. 451. to Queen, of copy of record in Appeal, s. 
e 603, (c). 
Tools— - = eee ; eee : , 
@ of Queen’s order on application for its 
of artisans not liable to attachment, sec. endorsement, perv. BLO. 
266, (4). of judgment of Pligh Court on question 
referred, sec. Gy. 
Trade-- ; y 
; : ee ee ae Transniutted Decree - 
or business of parties out of jurisdiction ; : : 
persons carrying on, may be recognized sending and execution of, secs. 223—229. 
agents, sec. 37, (c)- Traveller 
Trading —- injured in one place, by negligence of 
by foreign state within jurisdiction of | eaupetens oe Pea ee ; of S. 
Court, sec, 433, (6). ll ¢ ak place OF stip yy, vee. F6, 
~ 42. 
Transfer— Tied 
from, one to another, of Courts in which of issues when same suit tivalves issues 
Suit may be instituted, sccs. 22, 23. both of fact and of law, sec 140 
of suits, sec. 25. ; submitted to Court by apreement between 
attachment of share b hibiting, s ; Y ap 
: shar yY prooibining, Sec. parties, sec. 151. 


268. 

or charge of decrees sought to be attached, 
notice prohibiting, sec. 273. 

or charge of attached immoveable pro- 


gu re-admission of suit i lower Court 
under order of remand, sec. 562. 
omitted by lower Court, sec. 566. 


perty, sec. 274. Trust 
of share sold in execution, prohibitory property held an, tor judgement-debtor, 
order as to, sec. 301. Hable to attrchiment, sce 266 


of negotiable instruments or shares by 
Court, sec. 302. 

to Collector, of execution of decrees, sec. 
320. 

of business of Court, sec. 623. 


possession of attached property in, sees. 
250, 231. 

effect of false statement by msolvent as to 
property beld in, sec. 359, (ay. 

institution of suit for appointing new 


Transferable Interest — _ trustees under, sec. 539. 
: : eae institution of suit for vesting property in 
Statement in application for attachment trustees under, sec. 539. 


as to persons possessing, sec. 228, 4° 
P P & 3 Liustee 
Transferce— suits against corporations authorized to 


. £ : aj n » fice - rare Ae. 
of decree or order included in dec ee-holder, sue in name of officer or, secs. 435---439. 


sec. 2. deposit in Court of money or dcliverable 
execution on application of sec. 232. thing the subject of suit, held ws, Sec. 
to hold subject to equities enforceable 502: 
against original holder, sec. 233. Trustecs - 
of judgment-debtor after institution of suit, executors and administrators, suits hy and 
sec, 332- agamst, sces, 437, 443. ; 
Transferor— to charity, suit for deerce appointung new, 


: - sec. Q, fe). 
of assigned decree, notice to, of applica- 539 ) 
tion for execution, sec. 232. Twelve years 
Transferred Decrecs— grant of repeated appheation for execu- 
tion of decree after, .cc. 230. 


execution of, sec. 232. 


; CTmipire— 
Translation— appomtment of, sec. 509, Ca) & (ce). 
of plaint at requisition of defendant, sec. arbitration by, mn place of arbitrators, sec. 
49. 515. 


oO 
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Unappealable cases— 

taking evidence in, sec. 189. 
Unauthorized Person— 

not to address Court, sec. 635. 
Unconditional Enforcement— 

aera of appealed against to Queen, 


sec. 


Onjusi— 
effect of decree against which pauper 
applies for leave to appeal being, sec. 


592. 
Unreasonable -— 
or improper suit, application for dismissal 
of, by plaintiff, late minor, sec. 455. 
Usage— 
having force of law, second appeal on 
ground of decision being contrary to, 
sec. 584, (a). 
Use -- 
of forms in fourth schedule, sec. 644. 
Vakil— 
included in Pleader, sec. 2. 
Valid— 
award not made within time allowed not, 
sec. 521. 
Validation — 


of cndorsement, 
given by Court, 


receipts, &c., made or 


sec. 302. 


Palue—- 

of aggregate subject-matters in causes of 
action joined, jurisdiction to depend on, 
sec. 45. 

of property attached, to correspond with 
amount of money-decree, sec. 245. 

of property to be stated in pauper’s appli- 
cation, sec. 403. 

of property security for placing of, 
posal of Court, sec. 484. 


Variation-— 
discharge or setting aside order for in- 
junction, sec. 496. 
of decree in appeal, relief duc to appel- 
lant, to be stated in case of, sec. 574, 


(ef). 
ot decree appealed against by judgment in 


at dis- 


appeal, sec. 577- 
Verification — 
of application for execution of decree, sec. 
235. 
of description of property to be attached, 
sec. 237. 
Vesting — 
of insolvent’s property in receiver, sec. 
354. ae 
property in charity in trustee, suit for 


decree for, sec. 539, (4). 


Vesting order — 


in case of moveable property not expressly 
provided for, sec. 303. 


Vice-admiralty cause--- 


of salvage, towage or collision, power to 
summon assessors in, sec. 645A. 


Vice-adnuralty jurisdiction — 
saving of, sec. 616. 

Village munstf in madras— 
not affected by Code, sec. 6, (e). 


Votd -- 
or useless documents not returnable, sec. 
I 
refusal of arbitrators to reconsider award 
renders it, sec. 521. 
Votdability - 
of compromise by next friend or guardian, 
sec. 462. 


Voluntary surrendcr-— 


of defendant whose surety applies for dis- 
charge, sec. 480. 


IVages— 


of labourer and domestic servants not 
liable to attachment, sec. 266, (7). 


War— 


wtih Great Britain, person residing in 
foreign country at, sec. 430, Exp. 


Warrant - 


for execution of decrec, issuc of, sec. 250. 

tor immediate execution against person or 
property, sec. 256. 

of arrest of judgment-debtor to direct his 
being brought before Court without 
delay, sec. 337. 

of arrestin suit against Government or 
public officer, sec. 425. 

of arrest of defendant on his surety’s 
application for discharge, sec. 450. 

of arrest outside Court’s district, sec. 648. 


Wearing Apparel — 


of pauper, sec. 401, Exp. 
Wife 
execution of decree for recovery of, sec. 
259. 


Wilfal disobedience— 
of decree or injunction, sec. 260. 
We ill—. 
plaint of executor to show that he has 
proved, sec. 50, Ill. (@). 
executors who have not proved, need not 
be joined, sec. 438. 
Withdrawal— 


of suit, sec. 25. 
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Withdrawal— (continued). 


of attachment of property of witness out 
of the way, sec. 169. 

of occupant of zenana, sec, 271. 

of one plaintiff without consent of others, 
not allowed, sec. 373. 

and adjustment of suit, secs. 373-—375. 

of suit under section 373, sec. 381. 

of attachment on failure to give security, 
sec. 485. 


Withdrdwing — 


. exemption from personal appearance, sec. 
641. 


IP itnesses - 


summons for final disposal to direct pro- 
duction of, sec. 71. 

issue of commissions for examination of, 
secs. 383-—391. 

exemption of, from arrest, sec. 642. 

rules as to, applied to all persons required 
to give evidence or produce documents, 
sec, 650. 


Work —- 
for gain, sccs. 16, 17, 57, (c). 
Working. — 


for gain, by judgment-debtor, as affecting 
execution of decree, sec. 223, (a). 


signed, authority to act for co-defendant 
or co-plaintiff to be in, sec. 35. 

appointment of pleader to be in, sec. 39. 

revocation of appointment to be in, s. 39. 

appointment of agent to receive process to 
be in, sec. 41. 

notes and orders issuing from Court to be 
in, SEC. O4. 


Writing ——(continued). 


substance of examination to be reduced to, 
sec. T19. 

admission of genuineness of documents to 
be in, sec. 128. 

evidence in appealable cases to be in, sec. 
182. 

authority by military men to sue and de- 
fend to be in, sec. 465. 

application for order of reference to arbi- 
tration to be in, sec. 506. 

application to file agreement to arbitration 
to be in, sec. 523. 

application to file award to be in, sec. 525. 

memorandum of appeal in, sec. §41. 

decision or order which dissenting Judge 
thinks proper to be in, sec. 576. 

notice to be in, sec. 629. 

Writs-— 


of execution issued by High Court, service 
of, sec. 636. 
Written— 
defined, sec. 2. 
Written statement— 


presentation of, mi heu of one rejecteds 


sec. 116, 
defendant not to deliver interrogatories 
who has not filed, sec. 121. 


Written statements -— 
tender, receipt and record of, sec. 110. 
Wrongful sale - 


in execution temporary injunction in case 
of danger of, sec. 492, (@). 


Zananas-— 
seizure of property im, sec. 271, 


